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MOFFATT  V.  BUOHAKAK  ET  AL. 

[11  HnvpBBxn,  sao.] 

On  PVBOHABXHO  FOB  Anothsb  AT  EXECUTION  Salb,  hftTing  agreed  to  eo 
porchaae,  and  hold  the  property  as  aecuxity  for  the  money,  is  a  tmatee, 
and  the  contract  U  a  mortgage. 

Tftuanxy  bt  Assebtino  Advxbsb  Right  to  Pbopebtt,  can  not  divest 
himself  of  the  character  of  tmstee,  nor  vest  title  in  himself  until  after 
the  statate  of  limitations  has  ran. 

AinrxBBB  PoBSBsnoN  bt  Pxbsonal  Befbesxhtativb  dates  from  the  com- 
menoement  of  his  own  adverse  possession,  and  not  from  that  of  the  de- 
cedent. 

Bill  in  cfaanoeiy.  Decree  for  complaiiiant.  Defendant  ap- 
pealed.    The  opinion  states  the  facts. 

W.  F,  Cooper  and  Washington,  for  the-complainant. 
Wright  and  Fogg,  lot  the  defendants. 

By  Court,  Totten,  J.  The  bill  was  filed  the  thirteenth  of 
April,  1848,  in  chanoezy  at  FajettcTille,  to  recover  possession  of 
a  negro  slave  Sam. 

The  material  facts  are  these:  There  was  an  execution  in  favor 
of  John  McCvMom  v.  Moees  and  Bobert  Buchanan,  for  about  one 
hundred  and  sixty-five  dollars,  for  which  complainant  William 
Moffatt  was  originally  liable — this  execution  was  levied  on  the 
slave  Sam,  then  probably  in  the  possession  of  Bobert  Buchanan, 
and  at  and  before  the  sale,  which  was  on  the  twenty-sixth  of  De- 
cember, 1842,  there  was  an  agreement  between  complainant  and 
Moees  and  Bobert  Buchanan  to  the  following  effect:  Moses  had 

in  possession  of  Bobert  Buchanan,  one  hundred  dollars  in.Ala- 
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bama  money,  then  at  a  discount  of  eleven  per  cent.,  which  Moses 
agreed  to  let  complainant  have,  and  with  the  aid  of  this  fund 
said  Bobert  was  to  buy  in  the  slave  and  hold  him  in  posses- 
sion until  complainant  should  pay  to  said  Bobert  the  balance  on 
the  execution  and  the  discount  on  the  Alabama  money,  and  then 
should  deliver  the  slave  to  complainant.  Moses  was  the  son 
of  Bobert  Buchanan  and  the  son-in-law  of  complainant,  who 
was  old  and  destitute,  but  had  been  in  better  circumstances  and 
had  been  the  owner  of  the  slave,  and  it  was  the  wish  of  Moses  Bu- 
chanan to  assist  his  father-in-law,  that  he  might  have  some  one 
to  wait  upon  him.  Bobert  Buchanau,  concurring  in  the  same 
purpose,  agreed  to  purchase  the  slave  as  before  stated,  and  hold 
him  subject  to  said  agreement;  and  accordingly,  on  the  twenty- 
sixth  of  December,  1842,  the  slave  was  bid  for  by  said  Bobert 
and  purchased  at  about  one  hundred  and  sixty-five  dollars,  he 
being  worth  at  that  time  about  ioui  hundred  dollars.  The  bill 
charges  that  Bobert  Buchanan  had  repurchased  the  slave  from 
oue  Alfred  Smith  for  the  benefit  of  Moses  Buchanan  and  with 
his  funds,  but  this  fact  is  not  made  out  in  the  proof.  There  is 
a  quitclaim  conveyance  from  Smith  to  said  Bobert,  and  it  is 
probable,  from  some  imperfect  admissions  in  the  answer,  that 
after  the  purchase  from  Smith,  the  slave  was  sometimes  in  pos- 
session of  Moses  Buchanan.  One  of  the  witnesses  (Alfred 
Smith)  states,  that  in  the  summer  of  1843,  complainant  de- 
manded the  slave  of  said  Bobert  in  virtue  of  said  agreement, 
saying  that  he  could  have  the  money  at  any  time,  but  said  Bob- 
ert refused  to  deliver  him,  stating  as  a  reason,  that  the  one  hun- 
dred dollars  before  named  had  been  taken  by  garnishment,  that 
is,  as  we  understand  it,  for  the  debts  of  Moses  Buchanan.  It 
is  proved  by  another  witness,  that  on  the  twenty-seventh  of 
Februaxy,  1844,  complainant  tendered  to  said  Bobert  one  hun- 
dred and  fifty  dollars,  that  he  might  take  the  amount  due  him 
'on  accoimt  of  the  purchase  of  the  slave,  aod  it  seems  that 
the  balance  due,  after  crediting  the  one  hundred  dollars,  was 
about  sixty-five  dollars  and  the  discount  before  mentioned. 
But  said  Bobert  retained  the  slave  until  his  (said  Bobert's) 
death,  on  the  nineteenth  of  July,  1845,  and  Milton  Buchanan, 
his  administrator  with  the  will  annexed,  has  retained  the  slave 
in  possession  ever  since. 

Now  the  transaction  is,  in  effect,  simply  this — said  Bobert 
was  to  purchase  and  hold  the  slave  for  complainant,  applying 
thereto  the  one  hundred  dollars  already  in  his  hands,  and  ad- 
vancing for  complainant  the  balance  on  the  purchase,  to  secure 
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the  lepajment  of  which  he  was  to  retain  the  slave  in  possession 
uotQ  refunded  by  complainant.  The  price  given,  being  merely 
the  amount  of  the  debt  and  less  than  half  the  value  of  the  slave, 
is  a  circumstance  in  confirmation  of  the  other  proof,  as  it  may 
be  inferred  that  other  persons  had  a  knowledge  of  the  transac- 
tion, and  on  that  account  declined  bidding  at  the  sale. 

The  title  was  therefore  acquired  and  held  by  said  Bobert, 
under  an  express  trust,  the  terms  of  which  are  to  be  seen  in  said 
agreement;  and  inasmuch  as  he  was  to  hold  it  as  indemnity  for 
the  money  advanced,  the  trust  is  in  nature  of  a  mortgage.  In 
Lloyd  V.  CurriTiy  S  Humph.  464,  it  was  held  that  if  before  a  sale 
under  execution  there  is  an  agreement  that  the  creditor  shall 
acquire  by  purchase  at  the  sale  the  legal  title  to  the  property, 
and  hold  it  as  security  for  his  money,  such  contract  is  a  mort- 
gage, notwithstanding  he  acquired  the  title,  not  by  conveyance 
of  the  debtor,  but  by  purchase  at  the  execution  sale.  To  the 
same  effect  is  the  case  of  English  v.  Tomlinaoriy  8  Id.  378.  The 
trust  is  express  where  it  is  created  by  the  act  of  the  parties,  and  it 
may  be  either  by  word  or  writing:  Cook  v.  Fountain,  3  Swans.  585. 

If  this  be  the  true  construction  of  the  agreement,  it  is  not 
true,  as  argued,  that  complainant  was  under  no  obligation  to 
pay  the  balance  of  the  money  and  take  the  slave:  it  was  cer- 
tainly in  the  power  of  Robert  Buchanan,  holding  as  a  trustee 
and  partly  for  his  own  benefit,  to  enforce  complainant  to  comply 
with  his  part  of  the  agreement,  and  to  close  the  transaction. 
Nor  is  it  true  that  the  death  of  the  slave  would  have  been  the 
loss  of  the  trustee,  his  interest  being  merely  a  debt  secured  by 
holding  the  legal  title. 

As  to  the  statute  of  limitations  relied  upon  in  defense;  con- 
ceding that  it  will  apply  after  the  trustee  had  repudiated  the 
tmst,  and  asserted  an  adverse  title  in  himself,  and  that  fact 
made  known  to  the  cestui  que  trust,  what  then  will  be  its  effect 
in  the  present  case?  Regarding  said  Bobert  in  the  character  of 
a  trustee,  he  had  no  right  to  the  slave  as  against  the  cestui  que 
tnisi,  but  held  him  only  as  security  for  the  money  advanced. 
In  the  view  of  a  court  of  equity,  the  slave  is  to  be  considered  as 
the  property  of  the  cestui  que  trust,  subject  to  a  lien  for  a  debt, 
due  in  the  present  case  to  the  trustee.  The  assertion  of  an  ad- 
verse right  to  the  slave  was  therefore  wrongful,  and  could  be  of 
no  avail  to  divest  the  said  Bobert  of  his  rightful  character  as 
trustee,  and  vest  in  him  an  absolute  title  to  Uie  slave,  until  after 
Qie  lapse  of  the  time  limited  by  the  statute;  after  such  time,  it 
would  have  that  effect. 
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Conoedixig  that  the  adyerse  poesesfiion  oommeiioed  in  1843» 
and  there  is  no  pretense  that  it  commenced  at  an  earlier  period, 
yet  as  said  Bobert  died  on  the  nineteenth  of  Jnlj,  1846,  before 
the  lapse  of  the  three  years,  it  had  not  then  conferred  upon  him 
a  right  to  the  slave  in  his  new  character  of  absolute  owner.  And 
at  bis  death  the  title  that  he  had  was  his  original  title  as  trustee, 
and  a  security  for  his  money.  Such  title  as  he  had  went  of 
course  to  his  personal  representative,  and  as  the  adverse  posses- 
sion, for  less  than  three  years,  had  produced  no  change  in  the 
title,  the  representative  would  necessarily  hold  by  the  only  title 
that  had  any  existence,  that  is,  in  trust  under  the  agreement  of 
the  parties.  The  slave  did  not  therefore  come  to  the  executor 
as  assets  of  the  estate,  subject  to  be  administered  under  the  will. 
The  law  presumes  his  possession  to  be  in  conformity  to  the 
right,  but  if  the  executor  set  up  an  adverse  claim,  it  is  upon  his 
own  possession,  and  being  wrongful,  can  not  connect  itself  with 
the  wrongful  possession  of  the  testator,  so  as  by  lapse  of  tim» 
to  acquire,  as  executor,  a  title  that  had  no  existence,  and  waa 
not  assets  in  his  possession  at  the  death  of  the  testator. 

Norment  v.  Smith,  1  Humph.  47,  was  decided  upon  the  prin- 
ciple here  stated.  That  case  was  a  bill  to  recover  the  posses- 
sion of  a  slave,  and  the  defense  was  the  act  of  limitation.  The 
slave  had  been  in  the  possession  of  Samuel  G.  Smith,  under  a 
claim  of  title,  and  at  his  death  came  to  the  possession  of  Thomas 
Smith,  his  executor.  And  the  question  was,  whether  the  exec- 
utor could  connect  his  possession  with  that  of  the  testator,  so 
as  to  make  out  his  defense  upon  the  act  of  limitations,  and  it 
was  held  that  he  could  not.  Green,  J.,  in  delivenng  the  opin- 
ion of  the  court,  observes  that,  "as  the  property  in  the  slave 
had  not  been  vested  in  Samuel  G.  Smith,  the  defendant  does 
not  hold  him  as  executor,  but  is  personally  guilty  of  an  imlaw- 
ful  detainer,  for  which  he  is  liable  in  this  suit.  The  present 
cause  of  action  commenced  with  the  possession  of  the  slave  by 
the  defendant."  And  referring  to  Netosutn  v.  Newsum,  1  Leigh, 
86  [19  Am.  Dec.  739],  and  Jones  v.  LUUefidd,  3  Yerg.  133,  he 
further  says:  "  These  cases  show,  that  an  executor  has  no  right 
to  take  into  his  possession  a  chattel,  to  which  his  testator  was 
not  entitled,  though  such  testator  had  been  in  possession 
thereof,  and  consequently  he  can  not  connect  his  possession 
with  that  of  his  testator." 

Without  extending  the  discussion  further,  we  are  of  opinion 
that  the  act  of  limitation  does  not  apply  in  the  present  case. 

The  decree  of  the  chancellor  will  be  affirmed. 


Dec.  1850.]  Ktrkkan  v.  Handt.  45 

Rbultiku  Xmjbt  in  Bdtino  Lakd  vor  AiroTBx&  ariMa  where  a  person 
agrees  verbally  to  bid  in  land  for  another  at  a  sheriff's  sale,  and  he  will  be 
boond  and  decreed  to  bold  in  trust,  though  he  take  the  oonveyanoe  In  his 
own  name;  and  the  plea  of  the  statate  of  limitations  will  not  avail  when  he 
baa  tendered  an  aooonnt  in  which  he  has  ohai^^ed  the  other  with  the  amount 
of  the  purchase  money:  Denion  ▼.  MeKatzk,  1  Axn.  Deo.  664.  But  it  is 
otherwise  if  the  aoknowledgment  of  the  trust  or  the  charge  to  the  other 
[vty  be  not  made:  J^bwbe  v.  Slaughter,  13  Id.  133. 

AnvxBSB  Possession  betwxxn  Tbcstsb  and  Beneficxakt  can  not  exist 
where  the  trust  is  express:  MiQer  v.  Bingham^  36  Am.  Dec.  58,  and  note. 
But  where  a  party  takes  possession  in  his  own  right,  implied  trusts  are  sub- 
ject to  the  operation  of  the  statute  of  limitations:  H<iyme  v.  HeUTa  Ez^r,  42 
Id.  427,  and  note  to  OoUhu  v.  Lqghu,  34  Id.  724,  725. 

"TACKnfo"  SaooESSfYB  Possessions  to  Make  out  Title  bt  Adtebse 
POssBnoN:  See  Caseff*9  Lessee  v.  InloeSf  39  Am.  Deo.  658,  and  note  687, 
where  other  cases  in  thia  series  are  ooUeoted:  MeMn  ▼.  Proprieton  qf  Loeks^ 
etc.,  38  LL  884^  and  note. 


Kthkman  v.  Hakdt. 

[11  HmcpHBxn,  408.] 

l£VKtLY  SxABLB  18  NOT  NuiSANCE  per  #6,  and  a  court  of  equity  can  not 
restrain  the  building  of  one  nor  its  appropriation  to  the  use  intended. 

Bill  in  chancery.    The  opinion  states  the  facts. 

Ewingy  for  the  complainant. 

MeigSy  for  the  defendant. 

By  Court,  McEjnney,  J.  This  bill  was  filed  to  restrain  the  de- 
fendant from  proceeding  to  erect  a  livery  stable  in  the  city  of 
Nashville,  upon  the  ground  that  such  stable  would  be  a  nui- 
sance to  the  neighborhood. 

The  bill  in  substance  alleges  that  the  complainant  is  the 
owner  of  two  valuable  brick  dwelling-houses  fronting  on  Cherry 
street,  in  one  of  the  best  neighborhoods  in  the  city  of  Nashville; 
that  said  houses  have  rented,  the  one  for  four  hundred  and 
fifty  dollars,  and  the  other  for  four  hundred  dollars,  per  annum, 
to  persons  of  the  best  class  of  the  population  of  the  city  who 
occupy  rented  houses.  That  the  defendant,  some  weeks  before 
the  filing  of  this  bill,  commenced  the  erection  of  a  building  on 
a  lot  adjoining  the  houses  of  complainant,  to  be  used  as  a  pub- 
lic livery  stable,  the  walls  of  which  are  within  one  or  two  feet 
of  the  walls  of  his  houses,  and  fronting  on  Cherry  Htreet  on  a 
line  with  said  houses.  That  the  building  is  far  advanced  towards 
completion;  and  that  the  defendant  does  not  himself  propose 
lo  keep  said  Uveiy  stable,  but  to  rent  it  out  to  such  persons  as 


46  EntKMAN  V.  Handt.  [TeniL 

usually  keep  livery  stables;  and  to  such  persons  as  will  neces- 
sarily make  a  nuisance  of  it:  that  a  liveiy  stable  in  such  a 
neighborhood  is,  from  its  very  nature,  a  nuisance  by  reason  of 
the  '*liltb,  flies,  persons,  carriages,  and  animals"  that  it  will 
^ther  about  it;  that  it  will  diminish  the  value  of  the  income  of 
his  property  one  half,  and  change  the  character  of  his  tenants; 
that  the  neighborhood  is  opposed  to  the  erection,  but  the  de- 
fendant, with  full  knowledge  of  the  character  of  the  neighbor- 
hood, and  of  the  strong  opposition  of  complainant  and  others, 
has  persisted  in  his  purpose;  that  no  formal  notice  was  ever 
given  to  the  defendant  to  desist  from  the  erection  of  said  stable; 
that  complainant  delayed  filing  his  bill  in  the  hope  that  he 
woiild  voluntarily  desist;  and  in  order  to  see  clearly,  from  the 
character  of  the  I  uilding,  that  it  was  really  designed  to  be  used 
as  a  livery  stable.  The  complainant  alleges  that  the  erection  of 
said  stable  will  occasion  an  injury  to  his  property,  by  the  dim- 
inution and  loss  of  rents,  which  will  be  irreparable;  and  prays 
that  the  defendant  may  be  perpetually  enjoined  from  further 
proceeding  in  the  erection  of  said  building,  and  from  using  the 
same  as  a  livery  stable.  An  injunction  was  granted,  and  on 
the  hearing  of  the  cause  before  the  chancellor,  was  made  per- 
petual. 

Upon  well-established  principles,  we  are  of  opinion  that  the 
case  stated  in  the  bill  does  not  waiTant  the  interposition  of  a 
court  of  equity,  at  least  until  after  a  triiil  at  law  shall  have  been 
had,  establishing  the  erection  complained  of  to  be  a  nuisance. 
After  the  complainant  standing  by  and  suiTering  the  building  to 
be  erected,  and  before  it  has  been  applied  to  the  use  for  which 
it  is  designed,  so  as  thereby  to  ascertain  whether  or  not, 
in  point  of  fact,  it  will  turn  out  to  be  a  nuisance,  and  before 
any  trial  at  law,  we  think  it  would  be  a  strong  and  wholly 
unwarranted  exercise  of  jurisdiction  to  grant  a  perpetual  injunc- 
tion. 

We  have  been  referred  to  no  case  in  which  a  stable  of  any 
sort,  whether  public  or  private,  wherever  situated,  has  been 
held  to  be  ipso  facto  a  nuisance.  The  case  of  Dargan  v.  IFoJ- 
dill,  9  Ired.  L.  2d4  [49  Am.  Dec.  421],  was  an  action  on  the 
case  for  a  nuisance,  in  erecting  stables  so  near  the  dwelling- 
house  of  the  plaintiff,  as,  by  the  noise,  offensive  smell,  etc.,  to 
render  the  plaintiff's  house  uncomfortable  to  live  in,  and  thei*e- 
by  much  impair  its  value.  The  stable  was  erected  for  the  use 
of  the  defendant's  hotel,  which  was  situated  on  a  corner  lot  of 
the  public  square  in  the  town  of  Wadesborough;  and  the  stable 
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was  on  a  lot  immediately  between  the  lot  on  which  the  hotel 
itood,  and  the  plaintiff's  dwelling. 

The  court,  in  that  case»  held  the  stable  to  be  a  nuisance  be- 
cause of  the  manner  in  which  it  was  constructed  and  kept. 
Bat  it  is  said  by  the  court,  and  we  think  correctly,  that  stables 
in  a  town  are  not,  like  certain  other  erections,  necessarily  and 
prima  facie  nuisances;  that  they  may  be  both  hannless  and  use- 
ful; but  "  if  they  be  so  built,  so  kept,  or  so  used  as  to  destroy 
the  comfort  of  persons  owning  or  occupying  adjoining  premises, 
and  impair  their  value  as  places  of  habitation,  stables  do  thereby 
become  nuisances." 

It  can  not  be  denied  that  a  livery  stable  in  a  town,  adjacent 
to  buildings  occupied  as  private  residences,  is,  under  any  cir- 
cumstances, a  matter  of  some  inconvenience  and  annoyance; 
and  must,  more  or  less,  affect  the  comfort  of  the  occupants,  as 
well  08  diminish  the  value  of  the  property,  for  the  purposes  of 
habitation.  But  this  is  equally  true  of  various  other  erections 
that  might  be  mentioned,  which  are  indispensable,  and  which 
do,  and  of  necessity  must,  exist  in  all  towns. 

It  is  easy  to  imagine,  that  various  buildings,  essentially  nec- 
essary to  comfort  and  convenience  in  a  town,  and  which,  with 
proper  care  in  their  use,  are  inoffensive,  may,  from  negligence 
and  inattention  in  the  manner  of  keeping  them,  become  very 
great  nuisances.  So  in  regard  to  various  trades  and  occupa- 
tions, useful  and  necessary  in  themselves;  which  may  be  so  con- 
ducted as  to  render  the  enjoyment  of  life,  within  adjacent 
houses,  uncomfortable  or  unsafe;  by  infecting  the  air  with 
noisome  smells,  or  qualities  injurious  to  health;  or  by  continual 
disturbing  noises;  or  by  exciting  the  constant  and  reasonable 
apprehension  of  danger;  or  in  other  modes  necessarily  tending 
to  diminish  the  comfort  of  life,  or  to  destroy  the  value  of  the 
property. 

But  it  is  not  every  diminution  of  the  income  or  value  of 
adjoining  property,  nor  every  species  of  injury  for  which  an  ac- 
tion on  the  case  might  be  maintained,  that  will  authorize  the 
interference  of  a  court  of  equity,  by  injunction.  In  regard  to 
private  nuisances,  the  jurisdiction  of  courts  of  equity  to  inter- 
fere, by  way  of  injunction,  rests  upon  the  ground  of  preventing 
irreparable  mischief;  or  of  suppressing  oppression  and  intermi- 
nable litigation,  or  of  preventing  multiplicity  of  suits:  2  Story's 
Eq. ,  sec.  925.  The  same  author  lays  it  down  that  it  is  not  every 
case  which  will  furnish  a  right  of  action  against  a  party  for  a 
nuisance,  which  will  justify  the  interference  of  a  court  of  equity 
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to  redieas  the  injuiy,  or  to  remoye  the  annoyance.  So  a  mere 
diminution  of  the  value  of  property  by  the  nuiaancey  without 
irreparable  mischief,  will  not  furnish  any  foundation  for  equita^ 
ble  relief:  Id.;  Fiahmongers'  Co.  y.  East  India  Co.,  IDick.  163; 
Attorney  Oeneral  y.  Nichol,  16  Yes.  842. 

But  where  the  injury  is  irreparable,  as  where  the  loss  of 
health,  loss  of  trade,  destruction  of  the  means  of  subsistence, 
or  permanent  ruin  to  properly,  may  or  will  ensue  from  the 
wrongful  act  or  erection;  in  eveiy  such  case  courta  of  equity 
will  interfere,  by  injunction,  to  prevent,  as  well  as  to  remedy, 
tbe  evil:  2  Story's  Eq.  Jur.,  sec.  926,  and  cases  refeired  to  in 
noted. 

It  is  to  be  observed,  however,  that  the  jurisdiction  of  courts 
of  equity,  by  injunction,  in  cases  of  private  nuisance,  is  of  com« 
paratively  recent  growth;  and  is  exercised  reluctantly  without  a 
trial  at  law:  Edenonlnj.  274;  Bipon  v.  Sobart.SVjl.  &K.  169. 

The  rule  is  thus  stated,  Eden  on  Inj.  273:  Where  the  matter 
complained  of  is  not  %p80  facto  a  nuisance,  but  may  be  so,  ac- 
cording to  circumstances,  it  becomes  necessaiy  to  ascertain 
those  circumstances  by  verdict;  but  where  it  is  in  itself  a  nui- 
sance, a  court  is  competent  to  restrain  it  without  verdict.  But 
it  is  said.  Id.  274,  that  where  'party  has  been  guilty  of  great 
laches  and  connivance,  in  suffering  another  to  erect  a  nuisance, 
the  court  have  not  only  refused  to  interfere  against  the  erection 
of  the  nuisance,  but  have  also  granted  injunctions  to  restrain 
actions  brought  at  law  for  the  nuisance. 

Lord  Brougham  says,  Earl  of  Ripon  v.  Edbart,  3  Myl.  & 
E.  169,  cited  2  Story's  Eq.  Jur.,  sec.  924  a,  in  note  1:  '<  If  the 
thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere  to  stay  irreparable  mischief  without  waiting  for  the 
result  of  a  trial.  But  where  the  thing  sought  to  be  restrained 
is  not  unavoidably  and  in  itself  noxious,  but  only  something 
which  may,  according  to  circumstances,  prove  so,  then  the  court 
will  refuse  to  interfere,  until  the  matter  has  been  tried  at  law, 
generally  by  an  action,  though  in  particular  cases  an  issue  may 
be  directed  for  the  satisfaction  of  the  court,  where  an  action 
could  not  be  framed  so  as  to  meet  the  question."  See  also 
Attorney  Oeneral  v.  Mchol,  16  Ves.  338;  Attorney  Oeneral  v. 
Cleaver,  18  Id.  211;  Attorney  Oeneral  v.  Doughty,  2  Ves.  sen. 
453;  Chalky.  WyaU,  STderiY.  688;  Eden  on  Inj.  272-276;  2  Story's 
Eq.  Jur.,  sec.  923,  and  authorities  referred  to  in  note  2;  Catd- 
well  V.  KnoU,  10  Yerg.  209;  Vaughn  v.  Law,  1  Humph.  188;  WaU 
V.  CUmd,  3  Id.  181. 
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In  fhe  case  abo^e  refezred  to.  Earl  ofBipcm  t.  Sobart,  8  HyL 
k  E.  169y  fhe  lord  chanoellor  adds,  that  no  instance  oan  be  pro- 
duced of  the  interposition  of  courts  of  equity  by  injimctiony  in 
the  case  of  what  he  calls  eyentnal  or  contingent  naisance. 

The  result  of  our  opinion  is,  that  a  livery  stable  in  a  town  is 
not  necessarily  a  nuisance  in  itself;  and  as  it  is  contingent,  and 
lemains  to  be  ascertained  from  future  events,  whether  or  not  the 
erection  in  question  will  become  a  nuisance,  we  hold  that,  in 
the  present  state  of  the  case,  a  court  of  equity  has  no  jurisdi^ 
tion  to  restrain  by  injunction,  either  the  completion  of  the  build- 
ing or  its  appropriation  to  the  use  intended. 

The  decree  will  be  reversed,  and  the  bill  be  dismissedi  tat 
without  prejudice,  and  also  without  costs. 


BlOHABDS  V.  MeEES. 

[11  HuMnmn,  4ft0.3 
Bosmro  Nonas  ov  Dkbtor's  Shop  Doob  is  not  Suvnomnr  Kooos  to  hfai 
of  ezeentioii  nle.    The  notice  must  be  served  on  him*  or  be  kft  al  Ui 
reeidenoe  in  proper  hands. 

Eraonaorr.    The  opinion  states  the  facts. 
Janes  and  SiUy  for  the  phiintiff  in  error. 
Base  and  Baxter ,  for  the  defendant  in  error. 

By  Ckmrt,  Totten,  J.  The  action  is  ejectment  for  lot  number 
5,  in  the  town  of  Lawrenceburg.  The  plaintiff's  title  depends 
upon  a  judgment,  levy,  and  execution  sale,  and  the  validity  of 
this  sale  is  contested  by  defendant.  The  execution  sale  was  by 
the  coroner,  the  sheriff  being  a  party  to  the  execution.  It  ap- 
pears that  John  Stevenson,  the  debtor,  was  in  actual  possession 
of  the  lot  at  the  time  of  the  levy  and  sale,  but  the  officer,  Gib- 
son, states  that  he  did  not  give  notice  to  him,  not  deeming  it 
necessary,  but  that  he  advertised  the  sale,  and  put  one  of  the 
notices  on  the  front  door  of  a  shop  used  by  the  debtor,  on  the 
lot  in  question;  and  from  the  testimony  of  another  witness,  it  is 
very  probable  that  the  debtor  must  have  seen  the  notice  some 
time  before  the  sale. 

His  honor,  the  circuit  judge,  instructed  the  jury  that  placing 
said  notice  on  the  door  was  not  per  ae  sufficient;  but  that  if  it 
were  read  to  or  by  the  defendant  in  the  execution,  or  he  knew 
its  contents  more  than  twenty  days  before  the  sale,  that  would 
be  equivalent  to  written  notice,  and  a  compliance  with  the 
statute. 

Ax.  Dbo.  Vol.  LZV— 4 
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In  this  we  fhink  there  is  ezior.  The  act  of  1799,  chapter  14, 
provides,  that  **  where  the  defendant  is  in  actual  possession  and 
occupation  of  the  land  so  ezecuted,  it  shall  be  the  duty  of  the 
sheriff  or  coroner  levying  such  execution  to  serve  the  defendant 
with  written  notice/'  etc. 

The  case  of  Noe  v.  FurchapUe,  5  Yerg.  216,  proceeds  upon 
the  principle  of  an  express  waiver  of  the  right  to  notice.  In 
Carney  v.  Carney ,  10  Id.  491  [31  Am.  Dec.  690],  the  debtor, 
upon  whom  no  notice  had  been  served,  was  present  at  the  sale 
and  aware  that  it  was  then  going  on,  and  made  no  objection; 
yet  it  was  held  that  this  was  not  a  waiver  of  the  right  to  notice. 

The  debtor  was  entitled  to  a  written  notice  of  the  time  and 
place  of  sale,  to  be  served  by  the  officer  having  charge  of  the 
execution,  and  no  valid  sale  could  be  made  without  it,  unless 
he  expressly  waived  his  right.  It  is  not  a  compliance  with  the 
statute,  nor  a  safe  construction  of  it,  to  hold  that  if  the  debtor 
have  twenty  or  more  days'  notice  of  the  time  and  place  of  sale 
by  other  certain  ipeans,  that  that  shall  be  equivalent  to  a  ser^ 
vice  of  the  written  notice  required  by  the  statute.  The  notioe 
must  be  served  on  him,  or  if  he  be  absent,  so  that  it  can  not  be 
actually  served,  it  must  be  left  for  him,  in  proper  hands,  at  his 
residence  so  that  he  may  get  it.  If  the  notice  be  not  that  which 
is  required  by  the  statute,  and  it  were  held  that  other  notioe, 
deemed  equivalent,  might  be  su&cient,  it  would  become  a  most 
difficult  and  uncertain  question  to  determine  what  other  notice, 
in  a  great  variety  of  cases,  wotdd  be  equivalent  to  that  required 
by  the  statute.  And  hence,  titles  dependent  upon  the  validity 
of  the  notice  wotdd  become  uncertain,  and  the  property  be  often 
sacrificed  at  the  sale,  because  of  the  uncertainty  of  the  title. 
The  right  conferred  upon  the  debtor  by  the  statute  should  not 
be  taken  away  by  construction;  and  the  duty  it  imposes  on  the 
officer  is  plain  and  simple,  and  can  better  be  performed  in  the 
manner  required  by  the  statute  than  in  any  other  manner  which 
he  might  suppose  to  be  equivalent. 

In  this  view  of  the  case,  it  is  not  deemed  material  to  notice 
any  other  question  made  upon  the  record. 

Judgment  reversed,  and  cause  remanded 


Statctk  as  to  NonoB  mrsr  bx  Sisictlt  Pubsited,  and  if  it  ia  required 
that  notice  be  fi^iven  and  proved  in  a  particular  way,  that  way  must  be  fol- 
lowed: Newby  ▼.  Perkms,  25  Am.  Dec  160.  The  principal  case  is  cited  te 
the  point  decided  in  the  case  in  Eimon  v.  Hinaon^  5  Sneed,  324. 
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WoicAiQK  t;.  Smith  &  TraBurr. 

[U  HraDBasxs,  478.] 

Bwxft  or  Squitt  to  Dbcbu  DsLmEBT  of  Cbattxls  u  limited  to  ohattrii 
lixving  apedal  or  peculiar  vmlae,  or  where  damagoB  would  be  inadequate. 

UnsR  Bbqusst  to  Clasb,  Subjsot  to  Incekasb  or  Dmnranov  by  rea- 
aon  of  fatnre  births  or  deaths,  the  entire  interest  Teste  in  soch  pezsoas 
only  as  fall  within  the  class  at  the  date  of  distribntion. 


Ihb  opinion  states  the  facts. 

Fogg  and  JFUe,  for  the  complainant. 

Sort  and  Ctdlom^  and  Baldridge  and  Head,  for  the  defendants. 

By  Court,  Toitkn,  J.  By  the  will  of  William  Lindsey,  cer- 
tain legacies  were  given  in  trust  for  the  use  of  his  son,  Thomas 
Liuds^,  and  his  wife,  and  the  survivor  of  them,  during  the  life 
of  the  survivor,  and  at  the  death  of  said  tenants  for  life,  the 
said  legacies  are  given  to  their  lawful  children,  or  in  case  of 
their  death,  or  the  death  of  any  of  them,  "  to  their  lawful  off- 
spring." If  the  wife  of  Thomas  Lindsey  should  survive  him, 
and  again  marry,  that  fact  was  to  terminate  her  interest  in  the 
legacies.  The  plaintiff  became  the  trustee,  and  took  possession 
of  the  money  fund.  These  transactions  occurred  ii;  Prince 
Edward  county,  Virginia,  where  the  parties  resided.  On  the 
seventeenth  of  June,  1844,  an  order  of  court  was  there  made, 
that  the  trustee  should  invest  said  funds  in  the  purchase  of  a 
negro  woman  for  the  use  of  said  beneficiaries,  taking  the  title 
to  himself,  in  trust,  for  their  use. 

After  this,  the  plaintiff  placed  in  possession  of  Thomas  Lind- 
sey, a  negro  woman,  Emma,  and  her  two  children,  Maria  and 
Charlton,  of  the  value  of  six  hundred  dollars;  being  a  greater 
sum  than  the  amount  of  the  trust  fund;  but  with  the  under- 
standing that  said  Lindsey's  family  shotdd  have  the  use  of  these 
slaves,  and  in  case  of  an  addition  to  the  trust  fund,  which  was 
expected,  they  were  to  be  conveyed,  in  trust,  for  the  use  of  the 
fb.jaily.  No  absolute  sale  or  any  conveyance  was  ever  made. 
In  November,  1845,  the  plaintiff  caused  said  slaves  to  be  taken 
out  of  the  possession  of  said  Thomas  Lindsey,  being  appre- 
hensive that  he  was  about  to  remove  them;  but  his  assent,  on 
receiving  strong  assurances  to  the  contrary,  restored  the  slaves 
lack  to  the  possession  of  said  Thomas  Lindsey,  who  imme- 
diately afterwards,  and  in  the  night,  ran  off  with  the  slaves,  and 
came  with  them  to  Smith  couniy,  Tennessee,  except  the  slave 
Maria,  who,  it  seems,  he  sold  on  the  way.  Thomas  Lindsey 
died  in  1846,  in  the  county  of  Smith,  and  his  wife  administered 
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on  his  estate.  The  admixiiBtrator  piocured  an  order  of  court  to 
flell  the  Bla^e,  Emma,  and  her  infant  chfld,  Archer,  and  thej 
^rere  sold  at  public  auction  to  defendant  Smith,  on  the  sixteenth 
cf  January,  1847,  for  four  hundred  and  fifteen  dollars,  i^hich 
went  to  the  assets  of  the  estate.  On  the  twenty-ninth  of  June» 
1847,  said  Susanah  Lindsey  and  her  son  Granyille  I4ndsey,  and 
her  son-in-law  Walker  Hooker,  sold  to  defendant  Tinsley  the 
other  slave,  Charlton,  for  two  himdred  and  ten  dollars,  and  cov- 
enanted with  him  to  perfect  his  title,  by  procuring  the  convey- 
ance of  the  other  children  interested  in  the  slaves,  as  recited  in 
the  covenant,  as  they  should  arrive  at  age. 

This  suit  was  instituted  by  the  plaintiff,  to  recover  the  pos- 
session of  said  slaves,  on  the  thirteenth  of  Februaiy,  1847.  The 
defendants  have  filed  cross-bills,  in  which  they  pray,  that  in 
<iase  they  have  no  title  to  said  slaves,  the  trust  fund  in  plaint- 
iff's hands  be  decreed  to  them  for  indemnity,  to  the  extent  of 
the  interest  of  those  children  of  said  Thomas  Lindsey,  who  are 
of  age,  and  who,  it  is  said,  concurred  in  said  sales;  three  of 
eaid  children  are  yet  minors.  The  chancellor  dismissed  the 
plaintiff's  bill,  and  he  has  appealed  in  error  to  this  court. 

The  defendants'  counsel  object  to  the  jurisdiction  of  the  court 
of  chancery  in  the  present  case,  upon  two  grounds:  1.  As  a 
sale  of  the  slaves  was  intended,  the  plaintiff  is  not  entitled  to 
the  peculiar  relief  given  by  that  court,  but  that  a  compensation 
in  damages  should  be  considered  an  adequate  remedy;  and,  2. 
If  that  were  not  so,  yet  the  action  of  replevin,  under  the  pro- 
visions of  the  act  of  1846,  chapter  G5,  now  affords  an  adequate 
and  efficient  remedy  at  law,  to  restore  the  slaves  back  to  the  pos- 
session of  the  plaintiff. 

The  remedial  power  of  a  court  of  equity  to  decree  the  deliv- 
eiy  of  specific  chattels,  is  limited  to  a  class  of  cases  where  the 
chattel  has  a  special  and  peculiar  value,  and  where  the  remedy 
at  law,  in  damages,  would  be  entirely  inadequate;  as,  where  the 
chattel  is  a  family  relic,  or  ornament,  or  heirloom,  or  other 
thing  of  kindred  nature.  This  is  an  original  and  well-settled 
jurisdiction  of  the  court,  in  which  its  remedial  justice  is  admin- 
istered by  the  process  of  injunction,  ordering  a  specific  deliveiy 
of  the  chattel  to  the  rightful  owner:  2  Story's  Eq.  Jur.,  sec. 
708. 

Now,  this  principle  has  been  applied  to  slaves  as  a  properly 
of  special  and  peculiar  value,  for  the  recovery  of  which,  the 
owner  is  entitled  to  this  higher  and  more  perfect  remedy,  as  a 
compeiisation  in  damages  would  be  utterly  inadequate  and  un« 
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Batia&ctoiy  to  the  rightful  owner.  It  is,  howerer,  a  wdl-Bettled 
role,  that  to  entitle  the  party  to  this  special  relief ,  his  title  to 
the  slave  or  other  chattel,  where  the  principle  applies,  must  not 
be  doabtfnl,  bat  clear  and  indisputable. 

It  was  intimated  in  some  of  the  early  cases,  that  the  principle 
did  not  apply  to  slaves  generally,  but  applied  only  where  it  ax>- 
poared  that  they  were  of  special  value  to  the  owner,  as  family 
servants,  for  which  he  had  special  regard;  and,  therefore,  in 
tiie  pleadings,  we  frequently  see  averments  to  this  effect.  Thia 
mo^fication  of  the  principle  would  seem  to  require  that  the 
owner  of  the  slave  should  aver  and  prove  a  case  of  special 
value,  to  entitle  himself  to  this  special  and  peculiar  remedy* 
Such,  however,  has  never  been  the  practice;  but,  assuming  that 
slaves  are  of  special  and  peculiar  value  to  the  owner,  the  juris- 
diction is  made  to  depend  upon  the  relation  of  master  and 
slave,  and  the  clear  and  unquestionable  character  of  the  plaint- 
iff's title:  Henderson  v.  Vaulx  and  Wife^  10  Yerg.  37;  Loftin  v. 
Espy^  4  Id.  91;  Saunders  v.  Woods^  6  Id.  142;  Bryan  v.  Earth-- 
man,  6  Id.  26;  Prewet  v.  Loony,  8  Id.  66. 

Now,  the  plaintiff  has  shown  a  clear  and  valid  title  to  the 
slaves,  and  Thomas  Lindsey,  tmder  whom  defendants  claim,  was 
a  mere  bailee  of  the  slaves,  without  any  title  or  color  of  title. 
As  to  the  remedy  at  law,  it  is  true  that  the  action  of  replevin  ia 
now,  in  most  cases,  an  adequate  and  efficient  remedy  to  restore 
the  possession  of  the  slave  to  the  rightful  owner;  but  it  is  equally 
true  that  this  remedy  at  law,  given  by  statute,  does  not  take 
away  the  original  and  independent  jurisdiction  of  the  courts  of 
equity  on  the  same  subject,  which  they  had  before  rightfully 
exercised.  •*  The  jurisdiction  of  equity,"  says  Mr.  Story,  **  like 
that  of  law,  must  be  of  a  permanent  and  fixed  character.  There 
can  be  no  ebb  and  flow  of  jurisdiction,  dependent  upon  external 
changes.  Being  once  vested  legitimately  in  the  court,  it  must 
remain  there,  until  the  legislature  shall  abolish  or  limit  it;  for^ 
without  some  positive  act,  the  just  inference  is,  that  the  legisla- 
tive pleasure  is,  that  the  jurisdiction  shall  remain  upon  the  olcl 
foundation:"  1  Stoiy^s  Eq.  Jur.,  sec.  64  i. 

We  therefore  conclude  that  no  valid  objection,  upon  either 
ground,  can  be  taken  to  the  jurisdiction  of  the  court;  and  pro* 
eeed  to  the  consideration  of  the  other  defense  relied  upon  by 
counsel. 

The  defendants  insist  that  they  are  purchasers  bona  fide  with- 
out notice  of  the  plaintiff's  title.  They  claim  under  the  assumed' 
title  of  Thomas  lindsey,  and  we  have  seen  that  he  was  not  onlj 
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without  any  valid  title,  but  without  color  or  semblance  of  title. 
Both  the  legal  and  equitable  title  were  in  the  plaintiff,  and  we 
have  seen  that  the  slaves  were  fraudulently  and  secretly  removed 
from  Virginia  to  Tennessee,  where  the  defendants  purchased 
without  any  connivance  or  negligence  on  the  part  of  tiie  plaint- 
iff. Thomas  Lindsey  must  be  considered  as  a  mere  bailee  of  the 
slaves,  without  any  authority  to  remove  them  from  Prince  Ed* 
ward  county,  Virginia;  but,  on  the  contrary,  under  express  in- 
junctions not  to  remove  them.  It  is  this  circumstance  alone 
that  mitigates  his  act  from  felony  to  fraud.  Now,  the  defend- 
ants say  that  they  had  no  notice  of  this  transaction,  or  of  the 
plaintiff's  title,  and  that  they  purchased  and  paid  the  money  in 
full  confidence  that  the  title  of  said  Thomas  Lindsey  was  good 
and  valid.  We  do  not  deem  it  material  to  raise  any  question  of 
diligence  against  the  defendants;  but  to  say  the  least  of  it,  the 
plaintiff  has  been  equally  diligent  and  equally  innocent  as  they; 
and  having  the  legal  title  and  equal  equity,  is  unquestionably 
entitled  to  a  recovery. 

The  purchasers  must  hold  a  legal  title,  or  the  right  to  demand 
it,  in  order  to  give  them  the  full  protection  of  the  defense  relied 
upon ;  for  if  their  title  be  merely  equitable,  they  must  yield  it 
to  the  superior  legal  and  equitable  title  of  the  plaintiff:  Stoiy's 
Eq.  Jur.,  sec.  64  c,  and  sec.  1502.  In  the  last  place,  the  de- 
fendants insist  that  as  the  purchase  money  for  said  slave  went 
to  the  payment  of  the  debts,  and  to  the  use  of  the  family  of 
said  Thomas  Lindsey,  the  defendants  are  entitled  in  equity 
and  conscience  to  be  refunded  out  of  the  trust  funds  of  said 
beneficiaries  in  the  hands  of  the  plaintiff  as  their  trustee;  and 
if  not  to  the  entire  amount,  at  least  to  the  extent  of  the  interest 
of  such  of  said  beneficiaries  as  were  of  age,  and  concurred  in  the 
fraudiilent  sale  of  slaves  to  which  they  had  no  title.  To  effect 
this  object,  the  defendants  have  filed  their  cross-bills  in  this  suit. 

However  much  inclined  to  take  this  view  of  the  case,  so  con- 
sonant to  reason  and  justice,  yet,  upon  legal  principles,  we  are 
constrained  to  take  a  different  view  of  the  subject. 

In  SaUerfield  v.  Mayea^  11  Humph.  58,  at  Enoxville,  1850,  a 
will  contained  the  following  clause:  "I lend  to  my  daughter, 
Betty  Mayes,  one  negro  girl,  named  Lettice,  during  her  natural 
life,  and  after  her  death,  she  and  her  increase  to  be  equally 
divided  between  her  daughers." 

Upon  the  construction  of  this  clause,  McKinney,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  **  The  rule  is  well  settled, 
that  where  a  bequest  is  made  to  a  class  of  persons,  subject  to 
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ftictaation  by  increase  or  diminution  of  its  number,  in  oonse- 
quenoe  of  future  births  or  deaths,  and  the  time  of  payment  ox 
distribution  of  the  fund  is  fixed  at  a  subsequent  period,  or  on 
the  happening  of  a  futore  event,  the  entire  interest  Tests  in  such 
persona  only  as  at  that  time  fall  within  the  description  of  per- 
sons or  constitute  such  dass/'  And  reference  is  made  to  1  Jarm. 
on  Wills,  296;  1  Boper  on  Legacies,  71,  etc. 

Now,  it  will  be  seen  that  the  present  case  falls  precisely  within 
tins  principle.  At  the  death  of  Thomas  Xdndsey  and  his  wife, 
or  if  the  wife  surrive,  then  at  her  second  marriage,  if  that  event 
should  occur,  the  fund  is  to  be  equally  divided  amongst  their 
children.  The  legacy  in  remainder  is  to  a  class,  and  those  liv- 
ing when  it  shall  vest  in  possession,  will  be  entitled  to  receive 
it  to  the  exclusion  of  the  representatives  of  any  that  may  have 
previously  died  without  issue,  because  it  will  be  seen  that  by  the 
terms  of  the  legacy,  such  issue  as  may  then  be  living  will  be  en- 
titled to  an  interest  in  the  fund,  not  in  their  representative  char- 
acter, but  in  their  own  right,  as  legatees  under  the  will.  It 
foUows,  therefore,  that  the  children  now  of  age  have  no  present 
interest  in  the  fund  of  a  fixed  and  permanent  character,  and 
which  could  be  affected  by  decree;  because  in  case  of  the  death 
of  any  of  them,  before  the  remainder  shall  vest  in  possession, 
their  interest  would  go  to  the  survivors. 

The  decree  of  the  chancellor  will  be  reversed,  the  cross-bill 
dismissed,  and  decree  made  for  the  plaintiff,  ordering  the  slaves 
to  be  delivered,  etc. 

Bequest  ob  Dsvibb  to  Class  means  those  living  at  the  testator's  death: 
See  CoUin  v.  Collin,  45  Am.  Dec.  420,  and  note  423;  and  BridgewcUer  v.  Oor^ 
rfoa,  2  Snced,  0;  Whitman  v.  Young,  1  Tenn.  Ch.  587,  citing  the  principal 


Rboovert  ov  Specific  CHATrELs.-~The  principal  case  is  cited  to  the  point 
that  where  the  plaintiff  had  a  clear  title  to  chattels  in  another's  possession, 
she  had  a  right  to  file  a  bill  to  recover  the  possession  of  them,  in  Lee  v.  Cone 
tt  aL,  4  Coldw.  305. 


Allen,  Adm'b,  v.  Thomason. 

[11  HUKFBBBTa,  536.] 

DomciLB  OP  Inta>'T  is  Place  op  ms  Birth,  if  it  were  at  the  time  the 

domicile  of  his  parents. 
Ihvaxt  can  kot  AcQomE  New  Domicile  by  iii3  Own  Act. 
l2iPANT*8  Domicile  Follows  Domicile  op  his  Parents. 
Cxpant's  Domicile  can  not  be  Changed  bt  Mother  and  Sup-faxhh 

removing  to  another  state  and  taking  the  infant  with  them. 
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BxMoyAL  07  IxwAST  wixH  Iktsst  fo  Bbtdbv  docs  not  ehMigB  lib  dOBd* 

cile. 
DoMidLB  or  Ihtast  whzlb  TBATKUNQy  Of  temporarily  Awaj  from  hli 
birthplace,  is  stQl  hia  birthplace. 

IsnBPLBADEB.    The  opinion  states  the  facts. 

t/.  E,  HttwbinSt  for  the  complainant. 
Xr.  Jf.  cAmes,  for  the  defendant. 

By  Court,  Tottbk,  J.  The  case  is  a  bill  in  the  nature  of  an 
interpleader,  brought  by  the  administrator  of  Sandel  Britt, 
deceased,  against  the  sereral  persons  claiming  adverse  and  con- 
flicting rights,  as  distributees  of  her  estate;  and  the  prayer  is, 
that  said  persons  interplead,  and  that  their  conflicting  claims  be 
considered  and  determined. 

The  material  facts  are  these:  Several  years  since,  James  J. 
Britt  died  in  Carroll,  in  this  state,  the  place  of  his  domicile, 
leaving  his  wife,  Winny,  and  several  children,  that  is  to  say, 
Sandel  Britt,  James  J.  Britt,  and  others,  surviving  him.  For 
these  children  a  guardian  was  appointed  in  the  county  of  Car- 
roll. Thereafter,  Winny,  the  widow,  intermarried  with  Alfred 
B.  Thomason,  and  the  said  Winny  has  three  children  by  this 
second  marriage.  Thomason  removed  from  Carroll  to  the  state 
of  Arkansas,  taking  with  him  his  family  and  the  children  of  his 
wife  by  her  former  marriage.  Becoming  dissatisfied  with  his 
residence  in  Arkansas,  Thomason  determined  to  remove  back  to 
his  former  residence  in  Tennessee.  With  this  intent,  he,  with 
his  family,  including  Sandel  Britt,  who  had  been  residing  with 
him,  left  the  state  of  Arkansas,  and  on  the  way,  at  Tunica,  in 
the  state  of  Mississippi,  about  Februaiy,  1846,  Sandel  Britt 
died,  a  minor,  intestate  and  unmarried.  Thomason  then  con- 
tinued his  journey,  stating  at  the  time  that  he  was  on  his  return 
from  Arkansas  to  Tennessee.  When  he  came  to  De  Soto,  he 
remained  or  resided  there  for  two  years,  and  then  finally  re- 
moved to  his  former  residence  in  Tennessee.  The  personal 
property  of  Sandel,  derived  from  her  father's  estate,  remained 
in  possession  of  her  guardian,  in  Carroll,  until  it  was  delivered 
by  him  into  the  possession  of  the  plaintiff,  who  administered  in 
Carroll. 

The  principal  question  is,  whether  the  succession  to  ilie  estate 
of  said  Sandel  shall  be  governed  by  the  laws  of  Tennessee  or 
Mississippi?  It  is  insisted  that  by  the  removal  to  Arkansas 
the  intestate  lost  her  original  domicile  in  Tennessee,  and  by  the 
removal  from  Arkansas  lost  her  newly  acquired  domicile  there; 
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tad  baling  died  in  the  state  of  MisBiBsippi,  where  her  sorriTing 
parent  remained  for  two  years  before  the  original  domicile  in 
Tennessee  was  resumed,  the  place  of  her  death  diould  be  consid* 
ered  her  domicile,  and  the  law  of  that  place  govern  the  succession. 

We  may  observe  that  by  domicile  two  things  are  implied: 
khe  residence  of  the  person,  and  the  intention  to  make  it  his 
home.  A  minor,  not  being  9ui  juris,  has  no  power  or  capacity 
to  acquire  a  new  domicile  by  any  act  or  purpose  of  his  own;  his 
domicile  is  the  place  of  his  birth,  if  it  were  at  the  time  the  domi- 
cile of  his  parents.  If  ihe  parents  change  their  domicile,  that 
of  the  minor  necessarily  follows  it,  he  being  under  thei?  will 
and  control,  and  without  any  power  to  choose  a  domicile  for 
himself.  But  in  the  present  case,  the  father  being  dead,  the 
minor  was  removed  from  her  native  domicile  by  her  mother, 
who,  by  reason  of  her  second  marriage,  was  herself  subject  to 
the  will  and  dominion  of  another,  and  acquired  a  new  domicile 
of  his  selection.  The  removal  was  not  by  the  will  and  act  of 
the  mother,  but  of  her  husband,  who,  from  anything  arising  in 
his  relation  to  the  minor,  had  no  power  or  authority  to  remove 
the  minor  or  to  change  her  domicile.  The  guardian  in  Carroll 
was  entitled  to  the  possession  of  the  minor,  as  his  ward,  so  as 
to  enable  him  to  provide  for  her  protection,  maintenance,  and 
education.  It  follows,  therefore,  that  as  the  minor  had  no 
power  to  abandon  her  domicile  of  nativity  and  acquire  a  domi- 
cile of  choice,  and  as  her  removal  was  by  the  act  of  a  person 
who  had  no  rightful  authority  over  her,  the  original  domicile  of 
the  minor  was  not  changed  by  the  removal;  she  did  not  ac- 
quire a  new  domicile  in  Arkansas,  or  lose  her  domicile  of  na- 
tivity in  Tennessee. 

If,  however,  it  were  conceded  that  a  change  of  domicile  had 
been  effected,  yet  the  removal  of  the  family  from  Arkansas, 
with  the  evident  intent  to  return  to  their  former  residence, 
would  be  conclusive  in  favor  of  the  domicile  in  Tennessee.  For 
it  seems  to  be  a  well-settled  rule,  that  "  if  a  man  has  acquired  a 
new  domicile,  different  from  that  of  his  birth,  and  he  removei? 
from  it,  with  an  intention  to  resume  his  native  domicile,  the 
hitter  is  reacquired,  even  while  he  is  on  his  way,  in  itinere,  for 
it  reverts  from  the  moment  the  other  is  given  up :"  Story's  Confl. 
L.,  sec.  47. 

If  this  were  not  so,  the  person  would  be,  for  the  time,  while 
in  itinere,  without  any  domicile,  which  would  be  highly  incon- 
venient; for  in  case  of  his.death,  by  what  law  should  the  boo* 
cession  to  his  estate  be  determined? 
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At  tbe  time  tbe  fiunily  remoyed  from  ArhHUWW  there  was  no 
bitention  to  establish  their  residence  in  IGssissippiy  nor  was 
there  any  sach  intention  at  the  time  of  the  intestate's  death. 
The  declarations  of  Thomason  made  at  the  time  are  competent 
eridence,  and  when  tal^en  in  connection  with  his  actual  move- 
ments,  on  which  circumstance  their  competency  depends,  they 
are  perfectly  conclusive  of  his  intention  to  resume  his  original 
residence  in  Tennessee.  His  subsequent  residence  in  Mississippi 
and  temporary  change  of  ptirpose  can  not  affect  the  question,  as 
the  case  must  turn  upon  the  state  of  facts  existing  at  the  time 
of  the  intestate's  death. 

We  are  therefore  of  opinion  that  at  the  time  of  her  death  the 
intestate  had  her  legal  domicile  in  Tennessee,  by  whose  laws  the 
succession  to  the  x>er8onal  estate,  wherever  it  may  be,  will  of 
course  be  governed:  2  Kent's  Com.,  lee.  37. 

In  the  present  case,  the  persons  entitled  to  the  succession  are 
the  mother  and  brothers  and  sisters  of  the  intestate,  both  of  the 
whole  and  half-blood,  all  of  whom  have  an  equal  interest  in  the 
personal  estate:  Act  1766,  c.  3,  sec.  1;  1796,  c.  14,  sec.  1;  2 
Kent's  Com.,  lee.  37. 

The  view  we  have  taken  of  the  case  being  in  accordance  with 
that  of  the  chancellor,  his  decree  will,  in  all  things,  be  affirmed. 

Domicile  of  Mimob  Child  is  at  Domicilb  op  its  Pabkkts  daring 
their  life-time,  and  should  the  mother  survive  the  father,  the  child's  domicile 
follows  that  of  the  mother  during  widowhood:  School  Directors  v.  Jcaniu,  37 
Am.  Dec.  525;  and  see  Overaeera  of  Alexandria  v.  Overseere  qf  BeihUhemf  31 
Id.  229.  A  minor  child  can  not,  in  general,  while  under  age,  propria  marUf 
change  its  domicile;  nor  has  a  guardian  unlimited  power  to  effect  such  chaagei 
Hiestand  v.  Kuns,  46  Id.  481,  and  note;  White  v.  Whiu,  3  Head,  410;  WiOiamM 
V.  6'att7Mlers,  5  Coldw.  80,  citing  the  principal  case. 


The  State  v.  Golvin. 

[11  HUMPHBBn,  099.] 

TajkX  FoBMEB  CoKviCTioN  WAS  Pbooubbd  bt  Fraud  of  defendant  beloN 
a  justice  of  the  peace  under  the  small-offense  law,  is  a  good  re] 
to  a  plea  of  former  conviction. 

Tbat  FoBMsa  Conviction  was  Pkooubko  without  Justicb 
EviDBNOE,  is  a  good  replication  to  a  plea  of  former  oonviction. 

IiiDioTMENT  for  an  affray.    The  opinion  statee  the  beta. 
AUomey  general,  for  the  state. 
Coche^  for  the  defendant. 
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Bj  Gonrt,  MdEnniXT,  J.  The  dafendant  and  one  Dayid  H. 
Erans  "were  jointly  presented  in  the  cironit  court  of  Qrainger, 
at  the  December  term,  1849,  for  an  aSraj. 

To  this  presentment  the  defendant,  Colyin,  pleaded  a  former 
conviction  before  William  Colyin,  a  justice  of  the  peace  of  said 
ooonfy  of  Qrainger.  The  plea  in  substance  alleges,  that  on  the 
twenty-second  of  December,  1849,  one  William  ColTin,  a  justice 
of  the  peace  in  and  for  said  county,  issued  his  warrant  for  the 
apprehension  of  said  defendant,  which  warrant  is  set  forth  in 
the  plea,  and  that  by  -virtue  of  said  warrant  he  was  duly  arrested 
and  brought  before  the  said  William  Colvin,  justice  as  aforesaid, 
to  answer  said  chaige  exhibited  against  him  in  said  warrant  for 
an  nSnj;  and  that  he  then  and  there  did  submit  and  confess 
himself  guilty  of  said  a&ay  as  charged  in  said  warrant.  And 
thereupon  said  justice,  after  having  duly  sworn  and  examined 
the  witnesses  in  the  case,  assessed  a  fine  of  two  dollars  against 
the  defendant  for  said  offense,  together  with  the  costs,  which 
judgment  for  fine  and  costs  the  defendant  paid  and  satisfied, 
and  was  thereupon  discharged. 

To  this  plea  the  attorney  general  replied.  The  material  alle- 
gations of  the  replication  are,  that  the  defendant  was  not  ar- 
rested and  brought  before  a  justice  to  answer  said  charge  con- 
tained in  said  presentment:  but  that  in  fraud  of  the  law,  and 
bj  collusion,  he  procured  a  v^arrant  to  be  issued  ^'  by  his  kins- 
man," said  William  CJolvin,  and  acknowledged  service  of  said 
warrant;  and  that  said  Justice  Colvin  did  not  hear  the  evidence, 
and  fined  said  defendant  according  to  the  aggregation  of  his 
offense. 

To  the  foregoing  replication  the  defendant  demurred;  and  on 
argument  the  demurrer  was  sustained,  and  the  defendant  dis- 
charged.   The  attorney  general  appealed  in  error  to  this  court. 

The  only  question  for  our  determination  is,  whether  the  repli- 
cation presents  sufficient  matter  in  avoidance  of  the  plea,  and 
we  think  it  does.  The  brief  experience  we  have  had  of  the 
practical  operation  of  the  act  of  1848,  chapter  66,  "for  the 
pnnishment  of  small  offenses,"  sufficiently  demonstrates  that 
however  salutary  its  provisions,  if  carried  into  effect  according 
to  their  true  intent  and  meaning,  it  is  a  law  nevertheless  liable 
to  be,  and  has  been  not  unfrequently,  very  grossly  abused. 

While  the  statute  was  designed  to  furnish  a  more  easy,  expe- 
ditious, and  less  expensive  mode  for  the  punishment  of  ordinary 
misdemeanors,  it  was  certainly  never  intended  by  its  auiliors  to 
abate,  in  the  slightest  degree,  the  rigor  of  the  principles  of 
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crimiiuil  jiuupradenoe  applicable  to  Boch  cancw,  nor  to  impair 
the  effioienoj  of  their  administration,  much  less  to  open  a  door 
to  fnmdnlent  and  collnsiYe  eTasione  of  the  law.  To  make  a 
conviction  under  this  statute  a  bar  to  a  prosecution  in  the  circuit 
court,  it  must  appear  that  the  case  was  properly  within  the 
authority  and  jurisdiction  conferred  upon  the  justice;  that  the 
proceedings  were  fiiirlj  and  legally  conducted,  and  that  all  the 
material  requirements  of  the  statute  were  complied  with,  not  col- 
orably  or  coUusiyely,  but  substantially  and  in  good  faith. 

The  offender  can  not  Yoluntarily  appear  before  the  justice  and 
charge  himself.  And  therefore  it  was  held  in  The  State  y.  At- 
kinson, &  Humph.  677,  that  the  plea  of  the  defendant  in  that 
case  was  bad  for  want  of  the  averment  that  he  had  been  brought 
before  the  justice  by  process  regularly  issued  against  him. 
Neither  can  he  be  permitted,  by  his  own  procurement,  or  by 
collusion  with  others,  to  have  himself  brought  before  the  jus- 
tice, even  under  color  of  legal  process.  To  tolerate  this  would 
be  mere  mockery  of  the  administration  of  the  law.  It  has 
also  been  held,  in  the  case  of  The  State  y.  Spencer,  10  Id.  481, 
that  to  constitute  a  good  plea  it  must  be  distinctly  averred  that 
ilie  justice  heard  the  evidence  as  required  by  the  statute. 

The  replication  in  this  case  substantially  alleges  that  the  pro- 
ceedings before  the  justice  were  fraudulent  and  collusive,  and 
were  instituted  by  the  procurement  of  the  defendant.  It  fur- 
ther alleges  that  the  justice  did  not  hear  the  evidence  in  the 
case.  And  we  hold  that  if  both  or  either  of  these  allegations 
shall  be  sustained  by  the  proof,  the  proceedings  before  the  jus- 
tice veill  be  treated  as  a  nullity,  and,  of  course,  as  no  bar  to  this 
indictment. 

The  judgment  vriU  be  reversed,  the  demurrer  overruled,  and 
cose  be  remanded. 

Conviction  bkioiub  Jubtick  or  Pxagx,  and  Psbiobmangb  gw  Skntsngb 
imposed,  constitnte  a  bar  to  an  indictment  for  the  same  offense,  although  the 
judgment  was  so  defective  that  it  would  have  been  reversed  on  error:  Ccm* 
monweaUh  v.  Lcud^  37  Am.  Bee  139.  The  principal  case  is  cited  to  the  point 
decided  in  it,  in  StaU  v.  Clemtif,  I  Head,  272;  Fktibier  v.  SitUe,  3  Heisk.  35t 
Mikek  v.  8kUe,  Id.  328. 
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FiayroN  V.  Dball. 

[33  YBBMoar,  170.] 

Wnu  OwnE  ov  Fabm  and  Fbbrt  Lxasbs  Thxic  bt  Paboii  lor  %  year* 
the  knee  agreeing  to  pay  aa  rent  one  half  of  the  profita  and  prooeeda  ci 
the  &nD,  and  one  half  of  the  reoeipta  of  the  feny,  snch  Icaaee  ia  the 
tenant,  not  the  aervant,  of  the  owner,  and  the  latter  ia  not  liable  to  an 
action  for  injnriea  caoaed  to  a  third  peraon  by  auch  tenant'a  n^ligenoe  in 
the  management  of  the  ferry. 

&Arai  nr  I^kasb  or  Failm  and  Fsbbt  Making  Lbsbeb  Liable  to  tha 
leaaor  **  for  all  damage  oocaaioned  by  willful  miacondnct  or  n^leoi  in 
the  management  of  the  farm  and  prenuaea,  and  in  the  management  of 
the  ferry  and  boat,"  appliea  only  to  auch  damagea  aa  might  resnlt  to  the 
leHor'a  revendonary  intereat  from  the  miacondnct  or  n^ect  of  the  lea- 
aee,  but  doea  not  render  the  leaaor  liable  for  injoriea  done  by  the  leaaee 
to  third  peraona. 

Oasb  for  so  negligently  Tnanaging  a  f eny-boat  that  the  person 
and  property  of  the  plaintiff  suffered  injury.  The  facts  are 
stated  in  the  opinion. 

H.  Hale  andC,  D.  KoMon^  for  the  plaintiff. 

K  J.  PhdpSy  for  the  defendant. 

By  Conrt,  Ksllooo,  J.  This  was  an  action  upon  the  case, 
charging  the  defendant  with  an  injury  occasioned  to  the  plaintiff 
by  the  negligence  of  the  defendant's  servant.  Upon  the  facts  dis- 
closed in  the  case,  the  court  below  instructed  the  jury,  that  the 
defendant  was  not  personally  liable  for  the  injury  done  to  the 
plaintiff.  This  decision  being  excepted  to,  the  case  is  brought 
here  for  the  opinion  of  this  court.  The  defense  relied  upon  is, 
that  at  the  time  of  the  injury,  of  which  the  plaintiff  complainsi 
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the  fenymaiiy  whose  negligence  oocaedoned  the  injnxy,  was  not 
the  servant  of  the  defendant^  and  that  she  was  in  no  manner 
accountable.  The  decision  of  the  question  depended  upon  the 
construction  given  to  an  instrument  executed  by  the  defendant 
to  one  Bailey,  and  referred  to  in  the  bill  of  exceptions.  It  was 
therefore  a  proper  subject  for  the  determination  of  the  court* 

That  the  defendant,  in  March,  18d8,  leased  her  farm  and 
ferry,  by  parol  agreement,  to  Hobbie,  for  one  year,  upon  the 
terms  and  stipulations  contained  in  her  written  lease  to  Bailey, 
is  not  controYerted,  and  that  Hobbie  then  went  into  the  occu- 
pancy of  the  demised  premises  under  the  lease,  is  not  denied. 
Nor  is  it  questioned,  that  if  the  contract  of  letting  by  the  de- 
fendant to  Hobbie  was  such  as  to  divest  ihe  defendant  of  the 
occupancy  and  control  of  the  farm  and  f eny,  and  vest  the  same 
in  Hobbie  for  the  term  of  the  demise,  the  defendant  would  not 
be  liable  for  injuries  occasioned  by  the  negligence  of  Hobbie. 
In  other  words,  if,  by  the  contract,  Hobbie  became  the  tenant, 
rather  than  the  servant,  of.  the  defendant,  she  is  not  responsible 
for  his  acts. 

But  it  is  urged,  that  the  contract  veith  Bailey  was  not  a  lease 
of  the  premises.  It  is  difficult  to  perceive  any  tenable  ground 
upon  which  this  objection  is  founded.  The  instrument  ceiv 
tainly  contains  the  usual  covenants  and  all  the  ordinary  charac- 
teristics of  a  lease.  It  is,  however,  contended,  that  though  the 
instrument  be  regarded  as  a  lease,  yet  that  it  did  not  divest  thd 
defendant  of  the  control  of  the  premises.  This  objection,  we 
think,  is  equally  unfounded.  There  is  no  reservation  of  a  right 
to  the  defendant  to  interfere  with  or  in  any  manner  control  the 
lessee  in  the  management  of  the  premises.  The  lease  does,  in- 
deed, bind  the  lessee  to  a  very  strict  and  faithful  performance 
of  the  stipulations  therein;  but  upon  his  failure  to  perform  the 
same,  the  lessor's  only  remedy  would  be  by  suit  for  a  breach  of 
the  covenants.  It  is  the  ordinaiy  case  of  a  lease  of  premises, 
to  be  managed  and  controlled  by  the  lessee  during  the  continu- 
ance of  the  lease;  and  the  lessor,  during  the  term,  had  no  more 
authorily  than  a  stranger,  to  disturb  the  lessee  in  his  occupancy, 
or  in  any  manner  interfere  with  his  rights  to  the  management 
and  control  of  the  premises.  It  can  not,  therefore,  as  it  ap- 
pears to  us,  be  said  that  the  defendant,  at  the  time  of  the  in- 
jury complained  of,  had  any  control  over  of  the  acts  of  Hobbie; 
and  if  she  bad  no  right  to  control  him,  she  can  not  be  made  re- 
sponsible for  his  acts. 

It  is  further  insisted,  that  the  clause  in  the  lease,  securing  to 
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the  defendant  a  moMj  of  the  eamingB  of  the  boat,  oreaied  saoh 
an  inteEesi  in  the  defendant  in  the  profits  of  the  f eny,  as  makes 
lier  responsible  for  the  negligence  of  Hobbie  in  the  management 
of  the  eame.  We  can  not,  howerer,  yield  oar  assent  to  this 
proposition.  There  is  nothing  in  the  lease  to  warrant  such  a 
condiudon.  The  object  of  this  danse  is  simply  to  fix  the  amount 
of  rent  to  be  paid  for  the  use  of  the  feziy,  and  the  same  is  to 
be  ascertained  by  the  amonnt  of  the  receipts.  And  the  fact 
that  the  rent  of  the  ferry  is  to  be  paid  by  weekly  installments, 
does  not  change  or  Tary  the  legal  character  and  efTect  of  the 
lease.  There  is  no  pretense  for  saying  that  the  defendant  and 
her  lessee,  Hobbie,  axe  partners  in  the  matter  of  the  ferry.  She 
has  no  anthoriiy  to  appoint  or  employ  ferrymen,  or  to  control 
them  when  employed  by  Hobbie. 

It  is  farther  urged,  that  the  clause  in  the  lease,  making  the 
leasee  liable  to  the  defendant  *'  for  all  damage  occasioned  by 
willfol  misconduct  or  neglect,  in  the  management  of  the  farm 
and  premises,  and  in  the  management  of  the  ferry  and  boat,'' 
sabjects  her  to  the  present  suit.  We  do  not  think,  however, 
that  this  part  of  the  lease  is  open  to  such  a  construction,  or  that 
the  parties  to  it  oyer  contemplated  such  a  liability.  The  liability 
imposed  upon  Hobbie  by  this  clause  applies  as  well  to  the  farm 
as  to  the  ferry,  and  we  think  it  only  applies  to  such  damages  as 
should  result  to  the  reyersionary  interest  of  the  defendant  from 
the  misconduct  or  neglect  of  the  lessee.  Should  the  ferry  be 
rendered  less  yaluable  to  the  defendant  by  reason  of  misconduct 
or  neglect  of  the  lessee,  it  would  doubtless  be  a  breach  of  this 
covenant,  for  which  he  would  be  liable.  So  if  by  his  miscon- 
duct the  boats  should  be  injured,  he  would  be  responsible  to  the 
defendant.  In  fact,  any  injury  to  the  demised  premises,  injuri- 
ously affecting  the  reversion  and  occasioned  by  the  misconduct 
of  the  lessee,  would  render  him  liable  to  the  defendant;  but  we 
do  not  think  it  was  ever  intended  by  the  parties  to  embrace  in- 
juries done  by  the  lessee  to  third  persons,  and  for  which  the  law 
in  no  manner  makes  the  defendant  responsible. 

The  judgment  of  the  county  court  is  affirmed. 


LIABILIT7  OF  Laasoa  loa  Ikjdbxss  Gausxd  bt  Failuab  to  Bxpaxb:  Sm 
CUy  qfLoweU  v.  Spautdtrng^  CO  Am.  Deo.  775,  note  770,  where  this  sabjeot  ia 
dueoeaed  «t  length. 

Thb  FBoroiPAi*  OASB  IS  COED  biJoff  V.  Jocimm  S  M»  P.  R.  Oo.^  11  Miob. 
166. 
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&    Go.  V.  BUFFDX   ET   AL. 


paTBrnoar^in.] 

Whxbs  Oks  Pabtvxb  Pubchasss  Goods  ov  his  SnraLB  GBBon  for  tbs 
use  of  the  partoerahip,  if  the  seller  does  not  know  at  the  time  of  the  ex- 
istence of  the  partnership,  he  may,  when  he  disooTers  it,  hold  the  firm 
liable. 

Whxri  Two  PxBSONS  HAVE  Coiof OM  Ihtkebst  ih  Piu)11t  and  Loss  of 
the  iNisiness  carried  on  by  them,  they  are  partners  as  between  themselTes. 

Boos-AooouNT.  Judgment  to  acooont  was  xendered  in  tfaa 
couniy  court,  and  an  auditor  was  appointed  to  report  the  facta. 
Judgment  was  rendered  for  the  defendants  upon  the  reparL 
The  facts  appear  from  the  opinion. 

Coohf  Hcaringlan,  and  Boss,  for  the  plaintifb. 

D.  E,  Nicholson,  for  the  defendants. 

By  Court,  Hall,  J.  The  question  for  our  decision  is,  whethar, 
upon  the  facts  reported  by  the  auditor,  the  defendants  are  prop- 
erly chargeable  with  the  marble  slabs  sold  and  delivered  by  the 

plaintiffs  to  the  defendant  Buffum. 

There  seems  to  be  no  doubt  that  if  one  partner  purchase 
property  upon  his  single  credit,  for  the  use  of  the  partnership 
concern,  and  the  seller  is  not  aware  of  the  existence  of  the  part- 
nership, he  may,  when  he  discovers  it,  have  the  benefit  of  the 
partnership  liability.  The  ground  of  making  the  partnership 
firm  liable  is,  that  the  property  having  been  obtained  for  their 
joint  benefit  and  to  enable  them  to  make  a  common  profit,  it  is 
but  just  that  they  should  be  jointly  liable  to  pay  for  it. 

It  is  doubtless  essential  to  the  validity  of  such  a  claim  by  the 
vendor  that  the  partnership  should  have  been  unknown  to  him 
at  the  time  of  the  sale;  for  if  he  were  aware  of  the  partnership, 
or  ignorant  of  it  through  his  own  fault,  he  would  be  presumed 
to  have  made  his  election  to  give  credit  to  the  individual  instead 
of  the  firm,  and  having  made  such  election,  would  be  bound  by 
it:  3  Steph.  N.  P.  2402. 

It  is  not  claimed  on  the  part  of  the  defendants  that  the  plaint- 
iffs had  any  knowledge  that  they  were  partners.  The  existence 
of  such  partnership  is  denied,  and  the  question  is,  whether  the 
defendants  were  in  fact  partners. 

It  is  true,  that  two  or  more  persons  may  be  made  liable  to 
third  persons  as  partners,  when,  as  between  themselves,  they 
are  really  not  so.  But  such  liability  only  arises  when  third  per- 
sons have  trusted  to  their  credit — have  parted  with  their  prop- 
erty upon  the  faiili  of  the  acts  or  declarations  of  the  supposed 
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partners,  indicafcing  that  they  were  sneh.  In  this  case  the 
plainti£E3  were  not  deceived  by  any  false  appearances;  they  gave 
no  credit  to  the  firm,  but  trusted  BufiFiim  only;  and  if  Ainswortb 
is  to  be  nuide  liable,  it  can  only  be  because  he  was  really  ay»d 
truly  a  partner  with  Bnffnm. 

In  order  to  constitute  a  partnership  between  the  parties  them* 
•elTes,  it  is  necessaiy  that  they  should  have  a  common  interest 
in  the  profit  and  loss  of  the  business  in  which  they  are  engaged. 
It  is  not  essential  that  each  shotdd  furnish  a  share  of  the  capi- 
tal or  property  which  is  to  become  the  stock  or  subject-matter 
of  the  business  of  the  partners.  One  may  furnish  the  capital  or 
stock,  and  another  contribute  his  labor  and  skill.  And  if  it  be 
agreed  between  the  parties  that  one  shall  furnish  on  his  own 
account  a  particular  kind  of  stock  to  be  used  in  the  business, 
yet  if,  when  purchased,  it  becomes  the  subject  of  labor  and 
skill,  and  in  its  altered  state  is  to  be  sold  for  the  common 
benefit,  it  constitutes  a  partnership  business;  and  if  such  par- 
ticular kind  of  stock  be  purchased  on  his  own  account  by  the 
party  who  is  by  the  agreement  to  furnish  it,  yet  the  seller,  on 
discovering  the  partnership,  may  make  the  firm  chaigeable  for 
it.  This  position  is  sustained  by  many  authorities  referred  to 
in  the  argument:  8  Kent's  Com.  26;  Sylvester  t.  Smiih,  9  Mass. 
119;  EveriU  y.  Chapman,  6  Conn.  347. 

In  the  present  case  the  parties  agreed  to  work  together  in  the 
business  of  manufacturing  marble.  Bufium  was  to  furnish  the 
marble  and  Ainsworth  to  pay  him  one  half  of  the  cost  of  it. 
Buffum  was  to  board  Ainsworth,  and  both  were  to  contribute 
their  labor  and  skill  in  the  business;  and  the  products  and  avails 
of  the  business  were  to  be  equally  divided  between  them.  We 
think  the  parties  became  striqtly  partners  as  between  themselves. 
Whatever  the  manufactured  articles  shotdd  sell  for,  above  the 
cost  of  the  materials  and  labor  bestowed  upon  them,  would  be 
profits,  which  the  parties  were  to  share  in  common;  and  if  the 
sale  should  be  for  less  than  such  cost,  the  parties  would  suffer 
a  loss,  which  would  fall  equally  on  both.  The  defendants  thus 
having  a  common  interest  in  the  profit  and  loss  of  the  business, 
and  the  marble  charged  in  the  plaintiff's  account  having  been 
used  by  the  defendants  in  such  business,  we  think  they  are  lia- 
ble for  it  as  partners. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
judgment  is  to  be  rendered  for  the  plaintjffs  for  the  amovmt  of 
flieir  account,  as  reported  by  the  auditor. 


6C  Warbkn  v.  Edqerton.  [Vermont^ 


Pabtnxbbbip,  Wsat  CozranruTB,  in  Qxnxral:  See  BartleU  A  Co.  ▼. 
/0Me«,  40  Am.  I)eo.  006,  note  008,  where  other  cases  ere  oolleeted. 

Goods  Pubooassd  bt  Onb  PABiEirxB  in  bj&  Own  Kakb,  and  upon  his  own 
credit,  although  used  in  the  business,  are  not  liable  to  be  seised  for  a  private 
debt  of  the  otiier  partner,  contracted  in  his  own  name,  and  entirely  diaoon* 
neoted  with  the  bnsinees:  See  Allen  y.  Dmin,  83  Am.  Dec  014. 

Pabsnxbship  Absbts,  whbn  Appubd  to  Dbbt  or  iNDirmuAL  Pabxnxri 
Bee  note  to  illZeB  T. /)iiii»,  83  Am.  Dec  017,  where  other  esMS  anoollBeted. 


Wabben  v.  Edqebiok. 

[39  TteMOR,  199.] 

Bacb  DoaoB  D  BzBOonoN  n  Liablb  tob  Wholb  Dbbt  dt  Soudo,  and 
the  officer  leTjlng  the  execution  is  not  bound  to  regard  any  equities  sub> 
sisting  between  the  debtors  themselves,  or  between  the  debtors  and  their 
other  creditors. 

OmoBB  about  to  Lsyt  Exboution  upon  Land  of  Onb  of  Sbtbbal 
Dbbtobb  in  execution,  is  not  bound  to  regard  such  debtor's  oifor  to  ex- 
pose to  him  the  personal  property  of  his  co-debtors  and  to  indemnify  him 
for  levying  the  execution  upon  such  personal  property. 

Whbrb  Offiobr  hating  ExBCunoN  against  Sbvbbal  Dbbtobs  Lkvibs 
It  upon  Land  of  one  of  them,  although  such  debtor  offered  to  expose  to 
him  the  personal  property  of  his  co-debtors,  the  debtor  whose  land  is  so 
levied  upon  can  not  maintain  an  action  against  the  officer  for  levying 
upon  the  land,  or  for  falsely  returning  that  the  execution  debtors  had 
neglected  to  expose  personal  property  sufficient  to  satisfy  the  execution. 

Tbxspass  on  the  case.  The  first  count  of  the  declaration 
alleged  that  plaintiff  had  purdiased  of  one  Buck  certain  land, 
which  was  at  the  time  under  attachment  in  a  suit  against  Buck, 
Band,  and  Hendee;  that  judgment  was  subsequently  rendered  in 
that  suit  against  all  the  defendants, 'and  execution  issued  thereon, 
which  was  placed  in  the  hands  of  the  defendant,  who  was  then 
sheriff,  to  be  executed;  that. although  Buck  pointed  out  and 
tendered  to  the  defendant  sufficient  personal  property  of  Buck, 
Band,  and  Hendee  to  satisfy  the  execution,  yet  ihe  defendant 
wrongfully  levied  the  execution  upon  the  land  above  mentioned; 
and  that  tiie  plaintiff,  to  redeem  the  land,  was  compelled  to  pay 
the  full  amount  due  on  the  execution,  wiih  the  officer's  fees  for 
the  levy.  In  the  second  count  it  was  alleged  that  the  defendant 
had  falsely  returned  upon  the  execution  that  the  debtors  had  not 
exposed  or  tendered  personal  estate  sufficient  to  satisfy  the  exe- 
cution and  the  legal  charges.  The  evidence  showed  that  when 
the  execution  was  levied  the  defendant  called  on  all  the  defend- 
ants and  demanded  payment  of  the  amount  due;  that  Buck  told 
him  he  should  turn  out  the  personal  property  of  Band  and 


Jan.  1850.]  Robinson  v.  Cone.  67 

Hendee,  and  tender  and  erpose  personal  property  belonging  to 
them,  bat  the  defendant  refused  to  take  the  personal  properly 
of  Band  or  Hendee,  but  offered  to  take  any  personal  property  of 
Buck's  own  that  he  would  expose  to  him;  that  subsequently  the 
plaintiff  and  Back  offered  to  fully  indemnify  the  defendant  for 
taking  the  personal  property  of  Band  and  Hendee,  but  he 
lefosed  to  take  it,  and  proceeded  to  levy  on  the  premises  in 
question.  The  return  of  the  defendant  was  substantially  as 
alleged  in  the  second  count  of  the  declaration. 

£.  N.  Briggs  and  G,  L.  WiUiams^  for  the  plaintiff. 

K  EdgerUm,  for  the  defendant. 

By  Court,  Bxdvixld,  J.  We  think  each  debtor  in  execution 
iB  to  be  regarded  as  liable  for  the  whole  debt,  in  solido;  and  the 
oBcer  having  the  execution  to  levy  is  not  bound  to  regard  any 
equities  subsisting  between  the  debtors  themselves,  or  between 
Uie  debtors  and  their  other  creditors.  Whether  there  be  any 
mode  in  which  such  equities  can  be  reached  is  not  necessary 
DOW  to  be  determined. 

It  is  olmous  to  us,  that  to  hold  that  one  execution  debtor 
might  turn  out  the  personal  property  of  his  co-debtor,  and 
might,  ax>on  giving  indemnity,  require  the  officer  to  levy  the 
entire  amount  of  the  execution  upon  such  property,  while  other 
debtors  might,  with  the  same  pertinacity,  be  pressing  counter- 
commands  upon  the  officer,  would  lead  to  inextricable  embar- 
lESsment,  if  the  officer  were  disposed  to  perform  his  duty,  and 
would,  in  every  way,  be  liable  to  the  greatest  abuses. 

Judgment  affirmed. 

DxFEin>A]fT  IN  Execution  can  not  Sustain  Action  against  a  marshal 
or  sheriff  for  &iliiie  to  levy  the  writ  on  the  property  of  a  co-defendant,  al- 
though as  between  the  co-defendants  the  latter  was  principal  and  the  former 
niety:  QftggY,  Chmqford^  37  Am.  Dec  739. 


Robinson  v.  Gone. 

[23  VUMOHT,  213.1 

PLanmn;  to  Sustain  Action  fok  Injubt  Caused  bt  Nbougsncx  of 
Bbrndant,  mnst  show  that  the  injury  did  not  oocor  to  him,  in  whole 
or  in  part,  from  any  want  of  ordinary  care  on  his  own  part.  All  that  the 
law  requires  of  him  is  care  and  pmdenoe  equal  to  his  capacity. 

fiuKTOH  Child  of  Tbndkb  Yeabs  mat  bb  in  Highway  fbou  Fault  or 
negligence  of  his  parents,  and  so  be  improperly  there,  yet  if  ho  is  hurt 
hj  the  negligence  of  the  defendant  he  is  not  precluded  from*  his  redress. 


68  BoBiNSON  V.  OoMK  [Yermont. 

Om  Esownro  that  Child  aiw  Tknder  Yxabs  m  nr  Highway  ia  bound  to 
a  proportionate  degree  of  watchfalnees,  and  what  would  be  but  ordinary 
n^lect  in  regard  to  one  whom  he  supposed  to  be  a  person  of  full  age  and 
capacity  would  be  gross  neglect  as  to  a  child,  or  one  known  to  be  inca- 
pable of  escaping  danger.  In  the  case  of  a  child  four  years  old,  he  is 
bound  to  the  utmost  circumspection. 

Tbbspasb  for  an  assault  and  battery.  Plea,  the  general  issue. 
On  the  trial  the  plaintiff  gave  eyidence  tending  to  prove  that  at 
the  time  of  the  injury  complained  of  he  was  about  three  years 
and  nine  months  old;  that  his  father  resided  at  the  sununit  of  a 
hill  about  a  quarter  of  a  mile  from  the  school-house  at  which 
the  plaintiff  was  at  the  time  attending  school;  that  in  going  to 
and  returning  troisx  school  he  necessarily  passed  along  the  pub- 
lic highway  leading  down  the  hill;  that  on  the  day  the  injury 
occurred,  about  one  o'clock  in  the  afternoon,  he  was  sliding 
down  the  hill,  in  the  traveled  part  of  the  highway,  very  near  the 
west  side,  on  a  small  sled,  lying  on  his  breast,  with  his  legs  pro- 
jecting behind  the  sled;  that  while  he  was  so  situated  the  de- 
fendant came  upon  the  brow  of  ilie  hill  with  a  load  of  bark  on  a 
traverse-sleigh  drawn  by  two  horses;  that  he  came  down  the 
hill,  on  the  west  side  of  the  road,  at  a  sharp  trot;  that  plaintiff 
was  then  two  or  three  feet  from  the  west  side  of  the  road,  where 
a  bank  rose  abruptly;  that  the  traveled  part  of  the  road  at  that 
point  was  something  over  twenty-two  feet  wide;  that  while 
plaintiff  was  in  the  position  described,  his  left  leg  was  caught 
by  the  right  runner  of  the  rear  traverse  of  the  defendant's  sleigh , 
and  BO  broken  and  lacerated  as  to  require  amputation;  that  his 
shoulder  was  also  dislocated,  and  that  he  received  other  inju- 
ries. The  plaintiff  further  gave  evidence  tending  to  prove  that 
the  length  of  the  road  on  the  hiU  was  four  hundred  and  ten  feet, 
and  its  ascent  in  that  distance  about  four  himdred  and  thirty- 
three  inches;  that  the  whole  surface  of  the  road  where  the  acci- 
dent took  place  was  smooth  from  use.  The  plaintiff  also  proved 
that  the  defendant  said,  after  the  injury,  that  when  he  came 
over  the  brow  of  the  hill  he  saw  something  in  the  road  which 
he  supposed  to  be  a  dog;  that  when  he  saw  it  was  a  boy  he 
thought  he  would  have  wit  enough  to  get  out  of  the  way;  that 
his  horses  were  well  broken,  and  he  held  iliem  hard,  so  that 
they  did  not  raise  their  feet  from  the  ground,  but  they  could 
not  stop  the  load  suddenly;  that  when  he  saw  that  the  horses 
could  not  hold  the  load  he  turned  them  to  the  east  side  of  tho 
road,  and  the  horses  and  the  forward  traverse  of  the  sleigh 
passed  by  the  boy  without  touching  him,  but  the  rear  traverse 
did  not  track  after  the  forward  one,  and  ran  over  him;  that  the 
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bOl  1VB8  always  swarming  witli  children,  and  he  never  drove  into 
the  Tillage  without  finding  the  hill  alive  with  them.  The  plaint- 
iff'b  evidence  tended  to  prove  that  the  place  where  the  defend- 
ant was  when  he  first  saw  the  plaintiff  was  distant  from  the 
plaintifT  about  ten  rods.  The  evidence  given  hy  the  defendant 
tended  to  prove  that  the  road  upon  the  hill  was  narrow,  and 
vexy  slippery  from  the  travel  on  it  and  from  its  use  by  the  boys 
for  sliding;  that  the  sur&tce  was  undulating;  and  that  he  was  on 
a  steep  point  of  the  hill  when  he  discovered  the  boy,  trotting 
slowly,  and  driving  at  the  usual  and  ordinary  rate  of  speed  at 
which  prudent  men  drive  with  such  a  load  at  such  a  place.  The 
court  charged  the  jury  that  the  defendant  in  this  case  would  not 
be  liable  if  the  injury  to  the  plaintiff  happened  while  the  de- 
fendant vras  in  the  exercise  of  ordinary  care  and  prudence;  that 
if  the  defendant  were  not  in  the  exercise  of  ordinary  care  and 
prudence  he  would  not  be  liable,  provided  the  injury  would  not 
have  happened  but  for  the  want  of  ordinary  care  and  prudence 
on  the  part  of  the  plaintiff;  that  in  determining  the  amount  of 
care  and  prudence  to  be  required  of  the  plaintiff,  they  need  not 
measure  it  by  the  rule  that  would  be  applicable  to  an  adult,  but 
might  consider  that  he  was  a  child  of  four  years  of  age,  from 
whom  a  less  degree  of  care  and  prudence  might  be  expected; 
that  if  they  believed  the  plaintiff  acted  on  that  occasion  as  a 
child  of  his  age  and  capacity  would  be  expected  to  act,  they 
might  consider  his  want  of  the  care  and  prudence  of  an  adult  as 
no  objection  to  his  recovery;  that  if  the  boy  were  of  so  tender 
years  as  to  be  absolutely  incapable  of  observing  and  avoiding 
izavelers,  it  might  be  gross  negligence  in  the  parents  to  permit 
him  to  be  in  the  street,  and  in  such  case  the  defendant  would 
not  be  liable,  unless  he  was  also  guilty  of  gross  negligence;  but  if 
the  plaintiff  were  an  active  boy,  of  sufi&cientage  to  attend  school, 
and  if  diildren  of  his  age  and  capacity  would  ordinarily  be  al- 
lowed and  expected  to  attend  school,  and  be  in  the  street,  as  he 
was,  then  there  wotdd  be  no  gross  negligence  on  the  part  of  the 
parents,  though  the  boy  might  not  have  the  prudence  and 
capacity  of  a  man  to  avoid  danger.  The  court  further  in- 
structed the  jury  that  in  case  they  found  the  plaintiff  was  not 
wanting  in  care  and  prudence,  it  would  then  be  their  duty  to 
inquire  into  the  alleged  negligence  of  the  defendant;  that  in  de- 
termining the  question  of  such  negligence  they  should  take  into 
consideration  the  size  and  character  of  the  defendant's  load,  the 
condition  of  the  road,  the  steepness  of  the  hill,  the  speed  of  the 
driving,  the  usual  amount  of  travel  on  the  road,  and  the  fact. 
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especially  if  they  found  it  to  be  known  to  the  defendant,  that 
the  hill  was  commonly  used  by  boys  for  sliding;  that  in  that 
case  more  care  would  be  required  than  in  a  place  less  fre- 
quented; that  if  they  found  that  the  defendant  was  in  the  exer- 
cise of  such  common  care  and  prudence  as  from  all  the  circum- 
stances ought  to  be  reasonably  required  of  him,  and  the  injury 
was  unavoidable,  they  ought  to  excuse  him  from  liability;  but  if 
they  found  that  he  was  driving  in  a  careless  and  negligent  man- 
ner, without  the  exercise  of  common  care  and  prudence,  and 
that  the  injury  occurred  by  reason  of  his  carelessness  and  ne^ 
lect,  their  verdict  should  be  against  him.  The  jury  returned  a 
verdict  for  the  plaintiff. 

C.  B.  Hatringtony  for  the  defendant. 
/>.  Roberts,  jun,y  for  the  plaintiff. 

By  Court,  Bedfeeld,  J.  The  general  principles  of  law  ap- 
plicable to  the  subject  of  actions  for  negligence  are  well  settled, 
no  doubt,  and  familiar  to  the  profession.  They  are,  perhaps, 
sufficiently  well  expressed  by  Lord  Ellenborough,  C.  J.,  in 
BuUerfield  v.  Forrester,  11  East,  60:  "  One  person  being  in  taxdt 
will  not  dispense  with  another's  using  ordinary  care  for  himself^ 
Two  things  must  concur  to  support  this  action — an  obstruction 
in  the  road  by  the  fault  of  the  defendant,  and  no  want  of 
ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff."  This  is 
substantially  the  formula,  which,  since  that  time,  has  been  fol- 
lowed, in  charging  juries  with  road  cases;  and,  as  a  general  rule, 
it  is  unobjectionable. 

But  in  its  application  to  the  multiplicity  of  cases  which  occur, 
and  the  almost  endless  variety  of  incidents  attending  injuries  of 
this  character,  it  is  not  uncommon  that  perplexing  doubts  will 
spring  up,  which  this  general  formula  is  wholly  insufficient  to 
solve.  Hence  this  case  has  been  somewhat  questioned,  perhaps 
it  may  be  said,  criticised,  certainly,  in  the  later  cases,  both 
English  and  American:  See  Marriott  v.  Stanley,  89  Eng.  Com. 
L.  559,  note  a.  But  the  remarks  of  the  learned  judge,  as  appli- 
cable to  the  case  before  him  (and  we  have,  perhaps,  no  right  to 
give  them  any  other  application),  are  most  unquestionably 
sound.  The  conduct  of  both  the  parties,  in  that  case,  was  cer- 
tainly very  singular,  and  the  case  hardly  a  precedent  for  any 
other.  But  the  principle  stated  by  the  learned  judge  is  of  uni* 
versal  application  to  similar  cases.  In  order  to  sustain  the 
action  on  the  case  for  negligence  of  the  defendant,  it  must  ap- 
pear that  the  injiuy  did  not  occur  from  any  want  of  oi 
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ctze  on  the  paari  of  the  plaintiff  either  in  whole  or  in  paart  In 
oUier  wordB,  if  ordinary  care  on  the  part  of  the  plaintiff  wonld 
btTe  enabled  him  to  escape  the  consequences  of  the  defendant's 
negligence,  he  has  no  ground  of  complaint.  He  may  be  said,  in 
■oeh  a  case,  to  have  been  himself  the  cause  of  any  injuiy  which 
lie  may  haye  sustained  under  such  circumstances.  Hence  we 
notice,  in  the  trial  of  this  class  of  cases  by  the  English  judges, 
■i  niai  prius,  the  question  is  stated  in  that  form,  and  the  juiy 
are  directed  first  to  say  whether  the  injuiy  occurred  from  the 
miseondnct  of  the  plaintiff.  If  so,  the  defendant  has  a  Terdict  of 
eonrse.  If  not,  the  juiy  are,  where  any  such  doubt  arises,  re- 
quired to  say  whether  the  injury  occurred  from  inevitable  acci- 
dent or  the  negligence  or  misconduct  of  the  defendant :  CoUeriU  el 
Ut.  T.  Starkey,  8  Car.  &  P.  691;  S.  0.,  84  Eng.  Com.  L.  587. 
And  the  rule  holds  that  the  plaintiff  can  not  recover  if  his  want 
of  ordinary  care  in  part  contributed  to  produce  or  to  enhance 
the  injuiy:  Marriott  v.  Stanley,  above  cited.  The  English  books 
lie  foil  of  cases  to  this  point.  So,  too,  where  the  proof  leaves 
the  case  merely  doubtful  whether  the  injury  is  fairly  attributa- 
ble to  the  defendant's  wrong  or  to  that  of  the  plaintiff,  the 
ease  is  not  made  out. 

The  case  of  Bridge  v.  Grand  Junction  Railway  Go, ,  3  Mee.  & 
W.  244,  seems  to  us  not  to  have  essentially  qualified  the  rule 
laid  down  by  Lord  Ellenborough  in  Butierfidd  v.  Forrester^  11 
Sast,  60.  It  is,  indeed,  in  this  case  expressly  decided  that  a 
plea  alleging  that  the  injuiy  was  the  joint  result  of  carelessness 
in  the  agents  of  both  railways  in  managing  each  of  the  trains 
which  came  in  collision,  is  no  bar  to  the  action.  Lord  Abinger, 
it  is  to  be  observed,  assigns  no  reason  why  he  considers  the  plea 
bad  in  substance.  So,  too',  the  other  barons  assign  no  reasons, 
except  Parke,  B.,  who  does  say,  ''  That  unless  he  [the  plaintiff] 
might,  by  the  exercise  of  ordinaiy  care,  have  avoided  the  con- 
sequences  of  the  defendant's  negligence,  he  is  entiUed  to  re- 
cover." In  Davies  v.  Mann,  10  Mee.  &  W.  545,  the  same  court 
expressly  decide  that  the  fact  that  the  plaintiff  was  somewhat  in 
fault  is  not  sufficient  to  preclude  a  recovery  on  his  part,  and 
reiterates  the  same  declaration  by  Parke,  B.,  that,  ''  tiie  negli- 
gence which  is  to  preclude  a  plaintiff  from  recovering  in  an 
action  of  this  nature  must  be  such  as  that  he  could  by  ordi- 
naiy care,  have  avoided  the  consequences  of  the  defendant's 
n^ligence." 

These  cases  seem  to  me  correctly  decided;  but  the  lan- 
guage at  'BvAb^  B.,  may  be,  perhaps,  liable  to  wo^^  degree  oi 
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criticism.  I  should  hesitate  to  say,  that  if  it  appeared  that  the 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  at  the  very 
time  of  the  injury,  contributed  either  to  produce  or  to  enhance 
the  injuxy,  he  could  recover;  because  it  seems  to  me  that  is 
equivalent  to  saying  that  the  plaintiff,  by  the  exercise  of  ordi- 
nary care  at  the  time,  could  have  escaped  the  injiuy.  The 
defect,  in  substance,  in  the  plea  in  Bridge  y.  Onxnd  Jurution 
BaUtoay  Go.y  seems  to  be,  that  there  was  no  allegation  of  any 
misconduct  on  the  part  of  the  plaintiff  or  his  agents;,  for  rum 
constat  that  the  engineers  and  conductors  of  the  train  on  which 
the  plaintiff  was  conveyed  were  so  situated  in  regard  to  the 
plaintiff,  that  he  was  to  be  affected  by  their  misconduct.  No 
doubt,  if  the  collision  occurred  altogether  through  the  miscon- 
duct of  the  conductors  of  the  train  upon  which  the  plaintiff  was 
conveyed,  the  defendants  are  excused,  although  they  might  have, 
at  the  time,  been  guilty  of  some  degree  of  negligence  which  did 
not  contribute  to  the  injury.  But  I  am  not  prepared  to  say 
that  in  the  ordinary  case  of  a  collision  on  a  railway,  by  the  mis- 
conduct of  the  agents  and  servants  of  both  roads.  Hie  passengers 
are  compelled  to  resort  to  that  company  upon  whose  railroad 
they  are  conveyed.  But  one  would  not  bo  ready  to  say,  confi- 
dently, such  is  not  the  rule  of  law  without  more  consideration 
than  I  have  been  able  to  give  the  subject.  But  we  can  readily 
suppose  cases,  where  no  such  rule  could  possibly  obtain,  and, 
for  aught  appearing  in  the  report  of  the  case,  that  was  such  a 
case.  So  that  it  seems  to  me  the  words  of  Parke,  B.,  are  alto- 
gether beyond  the  scope  of  the  case,  and,  as  I  think,  too  gen- 
eral, and  require  qualification. 

But  the  case  of  Davies  v.  Mann,  10  Mee.  &  W.  546,  seems  to 
me  to  merit  a  different  consideration  from  that  of  Bridge  v. 
Grand  Junction  Railway  Co.,  8  Id.  244.  In  that  case  the  beast, 
which  was  run  over  by  the  defendant's  team,  was,  of  course, 
incapable  of  exercising  care  or  prudence.  The  only  question, 
which  could  be  made  in  the  case,  is  in  regard  to  negligence  on 
the  part  of  the  plaintiff — whether  it  was  ordinarily  safe  in  him 
to  sailer  the  animal,  a  donkey,  to  be  in  the  road  fettered.  Lord 
Abinger  says  it  does  not  appear  but  "  the  ass  was  lawfully  in 
the  highway  " — and  if  it  did, ''  it  would  make  no  difference,  for, 
as  the  defendant  might,  by  proper  care,  have  avoided  injuring 
the  animal,  and  did  not,  he  is  liable  for  the  consequences  of  his 
negligence,  though  the  animal  may  have  been  improperly  there." 
This  brings  this  case  within  the  principle  of  those  cases,  which 
have  been  decided,  in  regard  to  setting  spring  guns,  sharp 


Jul  1850.]  Bobdtsoh  v.  Conb.  73 

knives,  ete.,  on  one's  own  gxoonds,  for  the  jirotection  of  game, 
iriieie  peraons,  haTing  no  xeason  to  soapeot  such  weapons  were 
10  aety  hare,  by  tEOspaasing  on  snch  gronnds,  been  serionslj  in- 
jned,  and  haTe»  notwithstanding  their  own  misconduct,  been 
nffared  to  xecoTer  damages  of  the  owner  of  the  grounds — ^for 
die  reason,  perhaps,  that  such  acts  were  esteemed  gross  negli- 
gence in  the  hind  owners. 

And  this  seems  to  us  to  be  canying  the  rule  further  than  is 
necessary  to  entitle  the  plaintiff  to  retain  his  Terdict  in  the  pres- 
ent action.  Here  the  juiy  haye  found  that  the  plaintiff  was 
properly  suffered  by  his  parents  to  attend  school  at  the  age  and 
in  the  manner  he  did,  and  that  the  injury  happened  through  the 
ordinary  neglect  of  the  defendant;  or,  if  not  properly  suffered 
to  go  to  school,  then  that  the  defendant  was  guilty  of  gross  neg- 
lect; for  the  judge  put  the  case  in  the  alternative  to  the  jury,  and 
they  hare  found  a  general  verdict  for  the  plaintiff.  And  we  are 
«tisfied,  that  although  a  child,  or  idiot,  or  lunatic,  may,  to  some 
extent,  have  escaped  into  the  highway  through  the  fault  or  neg- 
ligence of  his  keeper,  and  so  be  improperly  there,  yet,  if  he  if. 
hurt  by  the  negligence  of  the  defendant,  he  is  not  precluded 
from  his  redress.  If  one  know  that  such  a  person  is  in  the  high- 
way, or  on  a  railway,  he  is  bound  to  a  proportionate  degree  of 
watchfulness,  and  what  would  be  but  ordinary  neglect,  in  regard 
to  one  whom  the  defendant  supposed  a  person  of  full  age  and 
capacity,  would  be  gross  neglect  as  to  a  child,  or  one  known  to 
be  incapable  of  escaping  danger:  Boss  ▼.  lAJUUm^  5  Car.  &  P. 
407;  S.  C,  24  Eng.  Com.  L!  384. 

The  only  remaining  inquiry  is,  whether  a  plaintiff  of  the  ten- 
der age  of  this  plaintiff  is  bound  to  the  same  rule  of  care  and 
diligence  on  his  part,  in  avoiding  or  escaping  the  consequence 
of  tiie  neglect  of  others,  which  is  required  of  persons  of  full 
age  and  capacity,  in  order  to  maintain  his  action  for  redress. 
In  Lyfnch  v.  Nurdin,  1  Ad.  &  El.,  N.  S.,  28;  S.  C,  41  Eng. 
Com.  L.  422,  the  question  came  directly  under  review  before  the 
queen's  bench,  and  was  very  learnedly  discussed  and  fully  con- 
sidered, and  that  court  very  fully  determined  that  no  such  rule 
of  diligence  can  be  applied  to  an  infant  plaintiff  of  very  tender 
years.  Lord  Denman,  C.  J. ,  after  citing  the  opinion  of  Lord 
Ellenborough  in  BtUterfield  v.  Forrester,  11  East,  60,  says: 
*'  Ordinary  care  must  mean  that  degree  of  care  which  may  rea- 
sonably be  expected  of  a  person  in  the  plaintiff's  situation,  and 
this  would  evidently  be  very  small  indeed  in  so  young  a  child." 
The  whole  case  goes  upon  the  ground,  that  all  which  is  to  be 
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required  of  the  plaintiff  is  care  and  prudence  equal  to  his  ca- 
pacity. We  see  no  reason,  whatever,  to  doubt  the  perfect  sound* 
ness  of  the  decision.  Indeed,  any  other  rule  would  be  wholly 
impracticable,  and  must  ultimately  be  abandoned  by  courts,  be- 
cause juries  could  not  be  made  to  act  upon  any  such  artificial  and 
arbitrary  rules  of  determination. 

What  is  reasonable  skill,  proper  care,  and  diligence,  etc.,  can 
only  be  determined,  as  matter  of  fact,  by  the  jury.  It  is  impos- 
sible to  establish  any  genend  rule  upon  so  indefinite  a  subject; 
and  it  is  impossible  to  make  juries,  or  merely  practical  men  any- 
where, determine  these  matters,  except  upon  the  circumstances 
of  each  particular  case.  It  is  true,  no  doubt,  that  the  defend- 
ant in  such  cases  is  to  be  allowed  a  faTorable  construction  of  his 
own  conduct,  with  reference  to  what  he  had  reason  to  expect  of 
the  other  party  at  the  time.  One  might  possibly  injure  a  deaf 
or  blind  man  without  &ult,  through  ignorance  of  his  infirmity, 
expecting  him  to  conduct  differently  from  what  he  did.  But  in 
the  case  of  a  child  four  years  old,  there  could  be  no  doubt  the 
defendant  was  bound  to  the  utmost  circumspection,  and  to  see 
to  it  that  he  did  not  allow  his  team  to  acquire  such  impetus, 
after  he  saw  the  child,  that  he  could  not  check  them,  or  avoid 
injury  to  the  child. 

We  have  not  felt  bound  to  go  into  an  extended  review  of  the 
case  of  Harifield  v.  Boper,  21  Wend.  615  [84  Am.  Dec.  278],  for 
the  facts  in  that  case  and  the  finding  of  the  jury  in  this  case 
have  made  so  wide  a  difference  in  the  two  cases,  that  one  is  no 
guide  to  the  determination  of  the  other.  The  case  of  ffartfidd 
V.  Boper  is,  so  far  as  it  has  any  application  to  the  present  case, 
although  at  variance  with  that  of  Lynch  v.  Nwrdin^  and  &r  less 
sound  in  its  principles,  and  infinitely  less  satisfactory  to  the 
instinctive  sense  of  reason  and  justice. 

Judgment  affirmed. 

CoNTaiBOTOBT  Neouoenob  ON  Pakt  ov  Plaiktiit,  Efvsor  ov:  See  Bvrgt 
▼.  OardneTf  50  Am.  Deo.  261,  note  263,  where  other  caeee  are  collected; 
Tonawanda  B,  B.  Co.  v.  Mungcr,  49  Id.  239,  and  note.  The  principal  caae  ii 
cited  in  Mwrphy  v.  Deane,  101  Mass.  466,  to  the  point  that  where  the  negli- 
gent conduct  of  the  two  parties  is  contemporaneous,  and  the  &alt  of  each 
relates  directly  and  proximately  to  the  occurrence  from  which  tlie  injury 
arises,  the  rule  of  law  is  rather  that  the  plaintiff  can  not  recover,  if  by  due 
care  on  his  part  he  might  have  avoided  the  consequences  of  the  careleaanees  of 
the  defendant;  and  in  WriglU  v.  Maiden  ds  M,  B.  R.  Co.,  4  Allen,  287»  aa  a 
case  following  the  doctrine  of  Lynch  v.  Nurdm, 

That  mat  bb  Gboss  Nbouoxncb  ik  Oasb  ov  Gkxld  of  tender  yean  which 
would  only  be  ordinary  negligence  in  the  caae  of  a  person  of  loll  age:  See 
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Bk^  y,  Cfardner,  60  Am,  Deo.  261,  note;  Lucas  v.  Taunton  A  N.  B.  B.  B, 
Oo.,  6  Qnj,  71;  JfiZZer  t.  MeClosbey,  1  Civ.  Pro.  B.  (N.  Y.)  283;  Kerr  t. 
/WpM^  54  IIL  484,  the  last  three  citing  the  principal  case. 


Pattl  v.  Slabok  et  al. 

(92  YBBMOinr,  TSXJ] 

Doonaini  that  Oviioeb  biooicbs  Tiospassxb  ab  Iinno  when  he  abnaea 
the  anthority  given  him  by  law,  has  never  been  extended  to  any  caaa, 
except  where  there  haa  been  a  clear,  enbetantial  vioUtion  of  the  plalnt- 
ilTa  rights,  anl  of  anoh  a  character  aa  to  show  a  wanton  disregard  of 
dnty  on  hia  part. 

QifioxB  18  NOT  Liable  ab  Tkbpasskb  ab  Imno  vob  Usdio  personal 
property  attached  by  him,  unless  it  has  been  injured  by  him,  or  been 
used  by  him  for  Us  own  benefit,  or  for  the  benefit  of  some  person  other 
than  the  debtor. 

Wherx  Qvfiger  is  Sbxn  Driyihg  Hobsb  akd  Wagon  that  had  been 
attached  by  him,  the  jury  may  infer,  in  the  absence  of  proof  to  the  con- 
trary, that  he  was  removing  them  to  a  pkce  for  conveniently  keeping 
them  while  subject  to  the  attachment. 

Whbn  Invasion  of  Right  is  Estabushed,  Law  Oiyes  Nominal  Dam* 
agbs,  although  no  actual  damage  be  shown.  But  damages  wiU  not  be 
given  for  a  trespass  to  personal  property  when  no  unlawful  intent,  or 
disturbance  of  a  right  or  possession  is  shown,  and  when  not  only  all 
probable  but  all  possible  damage  is  expressly  disproved. 

OfVICEB  18  NOT  LiABLB  IN  TkESPASS  FOB  UsiNG  PiTOHFORK  OF  DEBTOR  in 

attachment  for  the  purpose  of  removing  certain  hay  and  grain  attached 
by  him,  where,  after  the  removal,  he  leaves  the  fork  where  he  found  it, 
and  does  it  no  injury.  The  maxim  De  tninimU  non  curat  lex^  Is  peculiarly 
applicable  in  such  a  case. 

Obioinal  Files  and  Record  of  Supreme  Court  arje  Admissible  in  evi- 
dence to  prove  that  a  judgment  was  rendered  in  the  case. 

County  Goubt  has  No  Power  to  Permit  Sheriff  to  Amend  his  return 
upon  an  execution,  which  he  has  returned  to  the  clerk's  office,  for  the 
purpoee  of  making  such  execution  competent  evidence  in  a  case  on  trial 
But  ita  judgment  will  not  be  reversed  for  such  error  where  it  is  evident 
that  the  result  of  the  trial  was  pot  in  any  way  affected  by  it. 

OffFiCBR  Attaohino  Propebtt  on  Mesne  Process  is  not  Rbsfonsiblb 
for  any  irregularity  of  another  officer  in  selling  the  property  on  execu- 

Tbespabs  for  taking  certain  properly.  Plea,  the  general  issue, 
irith  notioe  that  defendant  Slason  attached  the  properly  by  virtue 
of  a  unit  which  he  was  legally  deputized  to  serve,  in  favor  of  one 
Langdon,  against  the  plaintiff,  and  that  the  other  defendants 
aided  him  at  his  request.  Among  other  things  offered  in  evi* 
danoe  hy  the  defendants,  as  stated  in  the  opinion,  was  the  return 
of  one  Edgerton,  as  sheriff,  upon  the  execution  issued  in  ibe 
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case  of  Lcmgdcm  ▼.  FatU,  offered  for  the  purpose  of  shoinng 
that  the  wagon  mentioned  in  the  opinion  was  sold  thereon,  and 
that  the  proceeds  were  applied  in  payment  of  the  debt.  The 
plaintiff  objected  to  the  admission  of  this  evidence,  npon  the 
ground  that  it  appeared  from  the  return  that  the  property  was 
sold  two  days  after  the  sheriff  received  the  execution  for  service, 
as  shown  by  his  indorsement  on  it.  The  counsel  for  defendants 
then  suggested  that  there  was  a  mistake  in  the  return,  and 
moved  that  the  sheriff  have  leave  to  amend  it.  The  plaintiff 
objected,  but  the  court  permitted  the  sheriff  to  amend  his  return 
so  as  to  state  the  day  of  sale  to  have  been  one  month  later  than 
was  stated  in  the  original  return.  The  defendants  then  offered 
in  evidence  the  return  as  amended.  The  plaintiff  objected,  but 
his  objection  was  overruled.  The  jury  returned  a  verdict  for 
the  defendants.    The  other  facts  appear  from  the  opinion. 

M,  O.  EverU  and  Thrall  and  SmiJOi^  for  the  plaintiff. 

E,  EdgerUm^  for  the  defendants. 

By  Court,  Poland,  J.  The  first  question,  arising  in  this  case, 
is  in  relation  to  the  charge  of  the  county  court  to  the  jury  as  to 
the  use  of  the  horse,  wagon,  and  harness  by  the  defendants,  in 
removing  the  other  property  of  the  plaintiff,  which  vms  attached 
at  the  same  time.  The  jury  were  charged,  that  if  they  were 
only  used  in  removing  the  other  property,  and  were  not  injured 
or  lessened  in  value  thereby,  such  use  would  not  make  the  de- 
fendants trespassers  ab  inilio. 

It  was  an  early  doctrine  of  the  common  law,  that  when  a 
party  was  guilty  of  an  abuse  of  authority  given  by  the  law,  he 
became  a  trespasser  ab  initio,  and  lost  the  protection  of  the  au- 
thority under  which  he  originally  acted — ^as,  if  beasts,  taken 
damage  feasant,  or  distrained  for  rent,  were  killed,  or  put  to 
work,  by  the  party  taking  them,  he  might  be  sued  in  trespass  as 
for  an  original  vrrongf ul  taking. .  This  doctrine  has  fully  ob- 
tained in  this  country,  and  was  acted  upon  by  this  court  in  the 
case  of  Lamb  v.  Day  et  al,  8  Yt.  407  [30  Am.  Dec.  479],  where 
it  was  held,  that  the  defendants,  who  had  attached  the  plaint- 
iff's mare  (one  being  creditor  and  the  other  officer),  and  worked 
her  for  several  weeks  in  running  a  line  of  stages,  VTithout  the 
plaintiff's  consent,  became  trespassers  ab  initio.  The  doctrine 
has,  to  our  knowledge,  never  been  extended  to  any  case,  except 
where  there  has  been  a  clear,  substantial  violation  of  the  plaint- 
iff's rights,  and  of  such  a  character  as  to  show  a  vnmton  disre- 
gard of  duly  on  the  part  of  the  defendants.    Were  the  acts  of 
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the  defendants,  in  using  the  horse,  wagon,  and  harness  under 
the  circumstances  and  for  the  purposes  mentioned  in  this  case, 
such  an  abuse  of  the  property,  and  of  the  authority  under  which 
it  was  taken,  as  ought  to  depriye  them  of  the  benefit  of  its  pro- 
tection? 

It  was  the  duty  of  the  officer  to  remove  the  property,  in  order 
to  make  his  attachment  effectual,  and  the  expense  of  such  r^ 
moval  must  be  borne  by  the  debtor;  and  instead  of  the  plaintiff 
being  injured  by  the  use  of  the  property,  he  was  really  bene- 
fited by  it.  The  doctrine,  for  which  the  plaintiff  contends,  goes 
the  extent  of  saying,  that  any  use  of  the  property  makes  the 
officer  a  trespasser;  so  that  if  an  officer  attach  a  horse  and 
wagon,  and  use  the  horse  for  the  purpose  of  drawing  away  the 
wagon  from  the  possession  of  the  debtor,  he  becomes  a  tort- 
feasor. We  are  wholly  unable  to  satisfy  ourselyes  that  the  law 
has  ever  gone  to  so  unreasonable  an  extent,  or  has  ever  been 
applied  to  any  case,  except  those  where  the  property  has  been 
injured,  or  has  been  used  by  the  officer  for  his  own  benefit,  or 
for  the  benefit  of  some  one  other  than  the  debtor.  This  was 
the  rule  laid  down  by  the  county  court,  and  we  are  fully  satis- 
fied of  its  correctness. 

2.  The  next  question  arises  upon  the  charge  to  the  jiuy  in  re- 
lation to  the  driying  of  the  horse  and  wagon  by  the  officer  on 
the  next  day  after  the  attachment.  The  case  states  that  the  offi- 
cer was  seen  driving  the  horse  and  wagon  in  the  highway,  but 
upon  what  business  did  not  appear.  The  jury  were  charged, 
that  if  they  found  that  the  officer  was  using  the  horse  and  wagon 
for  other  purposes  than  that  of  removing  and  securing  them  in 
a  place  for  conveniently  keeping  them,  while  under  the  attach- 
ment, the  defendants  would  be  liable-— otherwise  not. 

The  officer,  no  doubt,  had  the  right  to  drive  the  horse  and 
wagon  for  the  purpose  suggested  in  the  charge;  but  the  plaintiff 
claims,  that  the  legal  presumption  should  be,  in  the  absence  of 
express  proof  as  to  the  object  and  purpose  of  driving  the  horse 
and  wagon,  that  it  was  for  an  unlawful  purpose.  But  in  our 
opinion  this  would  be  contrary  to  the  ordinaxy  rule  of  legal  pre- 
sumption in  relation  to  all  persons,  and  especially  persons  act- 
ing under  legal  authority.  Omnia  proBSumurUur  rile  acta,  is  a 
nuixim  which  is  always  applied  to  the  conduct  of  persons  acting 
under  the  authority  of  law.  Although  there  was  no  direct  evi- 
dence as  to  the  object  and  purpose  of  driving  the  horse  and 
wsgon,  the  juiy  might  well  infer  the  object  from  the  time,  cir- 
eamstaaces,  and  direction  of  the  driving;  and  we  think  it  wai 
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properly  left  to  them  to  determine.  We  think  it  was  upon  the 
plaintiff  to  show  the  act  of  the  officer  to  be  unlawful;  and  if  he 
had  it  left  to  the  jury  to  decide,  even  without  any  evidence  to 
proT6  it,  we  do  not  see  that  he  has  any  ground  of  complaint. 

3.  Another  question  is  also  raised  upon  the  charge  to  the  jury 
in  relation  to  the  use  of  the  pitchfork  by  the  defendants.  Un- 
der the  charge  the  jury  must  have  found,  that  the  pitchfork  was 
used  by  the  defendants  only  in  moving  the  plaintiff's  property, 
that  it  was  left  where  they  found  it,  that  the  plaintiff  received 
it  again,  and  that  it  was  in  no  way  or  manner  injured.  They 
were  told  by  the  court,  that  if  they  found  all  these  facts  proved, 
{hey  were  not  obliged  to  give  the  plaintiff  any  damages  for  the 
fork. 

It  is  true,  that  by  the  theory  of  the  law,  whenever  an  invasion 
of  a  right  is  established,  though  no  actual  damage  be  shown, 
the  law  infers  a  damage  to  the  owner  of  the  property  and  gives 
nominal  damages.  This  goes  upon  the  ground,  either  that  some 
damage  is  the  probable  result  of  the  defendant's  act,  or  that  his 
act  would  have  effect  to  injure  the  other's  right,  and  would  be 
evidence  in  future  in  favor  of  the  wrong-doer.  This  last  applies 
more  particularly  to  unlawful  entries  upon  real  property,  and  to 
disturbance  of  incorporeal  rights,  when  the  unlawful  act  might 
have  an  effect  upon  the  right  of  the  party  and  be  evidence  in 
favor  of  the  wrong-doer,  if  his  right  ever  came  in  question.  In 
these  cases  an  action  may  be  supported,  though  there  be  no  act- 
ual damage  done — because  otherwise  the  party  might  lose  his 
right.  So,  too,  whenever  any  one  wantonly  invades  another's 
rights  for  the  piirpose  of  injury,  an  action  will  lie,  though  no 
actual  damage  be  done;  the  law  presumes  damage,  on  account 
of  the  unlawful  intent.  But  it  is  believed,  that  no  case  can  be 
found  where  damages  have  been  given  for  a  trespass  to  personal 
property,  when  no  unlawful  intent,  or  disturbance  of  a  right,  or 
possession  is  shown,  and  when  not  only  all  probable,  but  aU 
possible,  damage  is  expressly  disproved. 

The  English  courts  have  recently  gone  far  towards  breaking 
up  the  whole  system  of  giving  verdicts,  when  no  actual  injury 
has  been  done,  unless  there  be  some  right  in  question,  which  it 
was  important  to  the  plaintiff  to  establish.  In  the  case  oi 
WiUiams  v.  Mostyn,  4  Mee.  &  W.  145,  where  case  was  brought 
for  the  voluntary  escape  of  one  Langford,  taken  on  mesne  pro- 
cess, and  it  was  admitted  that  the  plaintiff  had  sustained  no 
actual  damage  or  delay,  the  defendant  having  returned  to  the 
custody  of  the  plaintiff,  a  verdict  was  found  for  the  plaintiff  for 
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nominal  damages.  But  on  motion,  the  conrt  directed  a  nonsuit 
to  be  entered,  saying  that  there  had  been  no  damage  in  fact  or 
in  hiw.  So  in  a  suit  brought  by  the  owner  of  a  house  against  a 
lessee,  for  opening  a  door  without  leave,  the  premises  not  being 
in  any  way  weakened  or  injured  by  the  opening,  the  court 
refused  to  allow  nominal  damages,  and  remitted  the  case  to  the 
jory  to  say  whether  the  plaintiff's  reversionary  interest  had  in 
point  of  fact  been  prejudiced:  Young  v.  Spencer^  10  Bam.  & 
Cress.  145;  S.  C,  21  Eng.  Com.  L.  70.  Mr.  Broome,  in  his 
recent  work  on  legal  maxims,  lays  down  the  law  in  the  follow- 
ing language:  '*  Further,  there  are  some  injuries  of  so  small 
and  little  consideration  in  the  law,  that  no  action  will  lie  for 
them;  for  instance,  in  respect  to  the  payment  of  tithes,  the  prin- 
ciple which  may  be  extracted  from  the  cases  appears  to  be,  that 
for  small  quantities  of  corn,  involuntarily  left  in  the  process  of 
raking,  tithe  shall  not  be  payable,  unless  there  be  any  particu- 
lar fraud,  or  intention  to  deprive  the  parson  of  his  full  right." 

If  any  further  authority  is  deemed  necessary,  in  support  of 
the  ruling  of  the  county  court  on  this  point,  we  have  only  to 
refer  to  that  ancient  and  well-established  maxim,  De  minimis  non 
curat  lex,  which  seems  peculiarly  applicable  in  this  case,  and 
would  alone  have  been  ample  authority  upon  this  part  of  the 
case;  for  we  fully  agree  with  Mr.  Sedgwick,  that  the  law  should 
hold  out  no  inducement  to  useless  or  vindictive  litigation:  Sedg. 
on  Dam.  62.  This  disposes  of  all  the  questions  raised  upon  the 
charge. 

4.  The  remaining  questions  in  the  case  arise  upon  the  admis- 
sion of  the  original  files  and  record  of  the  case  of  Langdon  v.  Paul, 
20  Yt.  217.  The  plaintiff  objected  to  the  introduction  of  the 
original  record,  and  claimed  that  the  judgment  could  only  be 
proved  by  an  exemplified  copy  of  the  record.  But  we  think  the 
objection  not  well  founded.  If  the  clerk  of  the  supreme  court 
were  willing  to  bring  the  original  record  into  court,  we  think  it 
might  well  be  used.  He  probably  could  not  be  compelled  to  do 
so,  and  might  have  required  the  party  to  procure  a  copy  of  the 
^ame;  but  when  the  original  record  is  brought  into  coiurt,  we 
tfavrk  it  would  be  very  difficult  to  give  any  substantial  reason 
why  li  ^'s  not  evidence  of  as  high  a  character  as  a  copy  of  the 
same  record  would  be.  The  practice  of  receiving  original  records 
as  evidence  has  been  universal,  as  we  believe,  in  this  state,  and 
is  often  much  more  convenient  than  to  procure  copies:  Nye  et  al, 
V.  ^Oam,  18  Id.  594. 

In  relation  to  the  amendment  of  the  execution  by  the  officez. 


80  Pbatt  v.  Jones.  [Yermoni^ 

it  is  T617  dear  that  the  oonnty  court  bad  no  power  to  permit  any 
such  amendment;  but  we  can  not  perceiTe  that  the  case  was  in 
any  way  affected  by  it  If  the  officer  who  held  the  execution 
was  guilty  of  any  iiregulariiy  in  his  proceedings  in  the  sale  of 
the  wagon  upon  the  execution,  it  could  not  have  the  effect  to 
make  these  defendants  trespassers,  who  took  the  property  right- 
fully, and  were  in  no  way  responsible  for  the  act  of  the  sheriff^ 
who  had  the  execution. 

We  find  no  error  in  the  proceedings  of  the  county  court,  and 
their  judgment  is  affirmed. 

OmoxB,  WHEN  T1UE8PA88XB  AB  INITIO:  See  Booker  t.  Sadth,  47  Adl  Deo. 
670,  note  682,  where  other  oaees  are  coUeotecL 

Amkndmkkt  or  OmoKB's  Rbtubh:  See  FoxifM  t.  Pakie^  41  Am.  Dea 
857ff  not^  363,  where  other  oases  in  this  series  are  collected. 

iNraiNGBMEMT    OT    LbOAL   BiGHT   Ck>N8TITUTE8    CaUSK    OV    AonOK    FOB 

Damaokb,  although  no  actaal  damage  is  proved:  ChapmoH  t.  Tkamu  Mfg. 
Co.^  33  Am.  Deo.  401;  8imond»  ▼.  PoOardy  fi3  Vt  345,  dting  the  priaoipal 
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AonoN  or  Dsbt  will  not  Lie  on  Judomsnt  whioh  appears  of  reoord  to  be 
satisfied  by  levy  of  execntion  upon  real  estate,  regular  u^oa  the  face  of 
it.  The  reoord  must  be  held  conclusive  until,  by  some  proceeding 
brought  to  operate  directly  upon  the  record  itself,  the  levy  is  avoided. 

Whsbb,  in  Action  of  Debt  on  Judouent,  Defendant  Plbai>s  Satisfao- 
TiON  of  the  judgment  by  a  levy  thereunder  by  the  plsintiff,  .and  the 
plaintiff  in  reply  merely  traverses  this  plea,  the  issue  so  raised  does  not 
involve  any  inquiry  as  to  the  validity  of  the  levy,  but  only  whether  the 
execution  appeared  of  reoord  to  be  satisfied. 

Debt  on  judgment.  Pleas,  ntd  tiel  record;  payment;  and  that 
the  plaintiff  had  caused  the  amount  of  the  judgment,  and  all 
interest,  costs,  and  charges,  to  be  levied  and  fully  satisfied  of  the 
lands  and  estate  of  the  defendant.  These  pleas  were  traversed, 
and  issue  joined.  It  apx)eared  that  the  plaintiff  recovered  the 
judgment  on  which  this  action  was  brought;  that  execution 
issued  thereon,  which  was  returned  satisfied  by  a  levy  upon  land 
of  the  defendant.  The  return  was  regular  in  form,  and  the 
land  levied  upon  was  described  by  metes  and  bounds.  At  the 
time  of  the  levy  there  was  on  record  a  mortgage  from  the  de- 
fendant to  one  Warren,  which  included  the  land  levied  on,  with 
other  lands:  and  at  the  time  of  the  trial  there  was  a  bill  to 
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foreclose  this  moErtgage  pending  in  the  coarfc  of  ehanoery. 
There  was  no  evidence  tending  to  show  that  this  mortgage  had 
been  discharged.  The  couniy  court  gave  judgment  for  the 
plaintiff.     Other  facts  appear  from  the  opinion. 

Tracy,  Convene,  and  Barrett,  for  the  defendant. 

O.  P.  Chandler,  for  the  plaintiff. 

By  Conrty  Bsdfdeld,  J.  There  are  some  qnestionSy  in  regard 
to  the  form  of  the  issue  and  the  sufficiency  of  proof  to  show  that 
the  mortgage  was  a  subsisting  security  at  the  date  of  the  levy, 
which  we  shall  not  stop  to  discuss  at  length.  It  seems  to  me 
that  the  issue  does  not  in  fact  inyolve  any  inquiry  as  to  the 
Talidity  of  the  levy,  but  only  whether  the  execution  appeared  of 
record  to  be  satisfied,  or,  in  other  words,  was  satisfied  of  record. 
If  the  phuntiff  wished  to  show,  by  matter  dehors  the  record,  that 
the  execution  was  not  in  fact  satisfied,  and  if  such  a  showing 
could  avail  the  plaintiff,  in  this  form  of  action,  it  should,  I 
think,  be  distinctly  so  pleaded.  A  stranger  to  these  pleadings 
would  not  understand  the  plaintiff  to  claim  that  the  levy  made 
was  invalid  by  reason  of  the  debtor  having  only  a  mortgage 
interest  in  the  land,  but  would  conclude  that  the  plaintiff  would 
undertake  to  show  that  no  levy  whatsoever  was  made.  This 
form  of  pleading  would  doubtless  be  well  enough  where  the  de- 
fect was  apparent  upon  the  levy  itself.  And  in  such  a  case  the 
action  of  debt  is  manifestly  the  appropriate  remedy,  and  this 
the  proper  form  of  pleading.  And  the  fact  that  the  plaintiff's 
counsel  so  felt  the  incongruity  of  the  thing  as  to  decline  the 
attempt  to  amend  the  record  by  alleging  matter  in  pais,  dehors 
the  record,  shows  a  lurking  consciousness  that  the  case  required 
a  departure  from  the  usual  course;  and  hence  this  form  of  plead- 
ing might  have  been  adhered  to,  in  order  to  escape  the  conse- 
quences of  encountering  a  demurrer. 

The  same  remarks,  substantially,  apply  to  the  matter  of  proof 
offered  in  the  county  court.  There  was  no  positive  proof  what- 
ever that  the  mortgage  remained  a  subsisting  security  upon  the 
land.  And  as  the  date  of  the  mortgage  was  more  than  fifteen 
years  prior  to  the  levy,  and  almost  twenty-five  years  prior  to  the 
time  of  trial,  the  natural  and  legal  presumptions  would  concur 
in  its  being  paid  off. 

But  in  regard  to  the  question,  involved  in  the  very  foundation 
of  this  action,  and  which  has  been  chiefly  discussed  at  the  bar, 
whether  an  action  ef  debt  will  lie  upon  a  judgment  which  ap- 
pears of  record  to  be  satisfied  by  levy  of  execution  upon  real 
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estate,  regular  upon  the  boe  of  it,  we  haye  giren  i(6  it  all  the 
oonsideration  which  the  time  would  allow,  and  we  entertain  no 
doubt  that  the  case,  upon  that  point,  is  dearly  with  the  defend- 
ant. 

This  is  a  question  which  attracted  the  attention  of  thid  pro* 
fession,  and  came  to  be  considered  by  the  courts  at  a  very  early 
day;  and  the  traditionary  bearing  [judicial  leaning]  has  cer- 
tainly been  altogether  adverse  to  any  such  remedy.  Hie  subject 
certainly  came  before  this  court  as  early  as  the  case  of  Baxter  v. 
Twoker^  1  D.  Chip.  853,  and  was  somewhat  extensively  examined 
and  discussed  by  one  of  the  ablest  courts  who  have  ever  occu- 
pied these  seats — and  to  say  this  is  not  to  disparage  others. 
That  was  9cire  facias  to  obtain  a  new  execution,  where  Uie  former 
one  had  been  levied  upon  an  estate  not  belonging  to  the  debtor, 
which  remedy  is  given  by  our  statute.  Chief  Justice  Chipman, 
in  giving  judgment,  says:  "The  plaintiff  could  not  have  the 
common-law  remedy,  either  of  debt  or  »yire  facias.  Bj  the 
return  of  the  execution  the  judgment  appears  on  record  to  be 
satisfied.  To  a  plea  of  this  in  bar  the  plaintiff  could  in  such 
case  make  no  sufficient  replication;  so  that  he  was  at  common 
law  without  remedy."  "  This  remedy  is  given  by  the  statute." 
This  determination  certainly  covers  the  present  case  in  all  its 
parts.  For  the  only  defect  in  the  present  case  complained  of  is, 
that  the  debtor  did  not  own  the  estate  levied  upon,  but  a  lesser 
estate.  And  this  decision  being  made  almost  forty  years  ago, 
and  having  been  fully  acquiesced  in  by  all,  and  our  legislation 
conformed  to  it,  by  giving  the  creditor  a  remedy  to  obtain  a  new 
execution  by  petition  to  this  court,  we  should,  at  this  late  day, 
feel  reluctant  to  depart  from  it,  if  there  were  serious  doubt  of 
its  soundness  upon  common-law  principles,  which  we  think 
there  is  not.  This  case  decides,  too,  that  it  is  incumbent  upon 
the  creditor,  seeking  a  new  execution  upon  the  ground  of  defect 
of  title  in  the  debtor  to  the  estate  levied  upon,  to  show  by  posi- 
tive evidence,  prima  facie,  that  such  defect  existed,  and  that  he 
can  not  for  this  purpose  call  upon  the  debtor  to  show  his  title 
affirmatively.  This  will  apply  to  the  matter  of  proof,  in  the 
present  case,  after  a  presumption  against  the  continuance  of  the 
moiiigage  is  raised,  by  lapse  of  time.  The  same  view  of  the 
law  upon  this  subject  was  taken  by  this  court  in  Royce  v.  Strong^ 
11  Vt.  248,  and  in  Hyde  v.  Ihylor,  19  Id.  599,  And  in  Dimick  v. 
Brooks,  21  Id.  569,  it  was  attempted  to  be  shown  that  debt  upon 
record  can  not  be  aided  by  averment  of  matter  in  pais,  dehors 
the  record.     To  what  is  there  said  I  could  add  nothing  here. 
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We  think,  fheiiy  in  oonchisiony  that  the  zeoord,  and  the  zeooxd 
onlj,  must  be  held  oondusiTe  Qntil»  by  some  proceeding 
farooght  to  operate  direcUy  upon  the  record  iteelf ,  the  levy  is 
aToided.  This  was  done  in  Burlbyi  v.  Mayo^  1  D.  Chip.  887,  by 
mudUa  querela^  and  may  now  always  be  done  by  petition  to  this 
oomt  nnder  the  statute.  The  case  of  Lawrence  ▼.  Fond^  17  Mass. 
433,  conforms  to  the  view  here  taken. 

Judgment  reversed,  and  judgment  for  defendant,  upon  the 
issue  joined,  and  the  facts  found  by  the  oounly  court,  unless 
the  plaintiff  elect  to  become  nonsuit. 

Satisfixd  JvDQMMSTy  Sai«b  undib  Exxcution  ON:  See  Beed  ▼.  AuMi'i 
Betn^  45  Am.  Deo.  836;  Wood  ▼.  Colvm,  38  IcL  698»  note  600;  RumU  ▼. 
EmgnmSn^  33  Id.  423;  Van  Campm  v.  Snyder^  32  Id.  811;  Hqfimm  t.  8tnh 
keeker.  Id.  740;  Borm  ▼.  MeOehee,  31  Id.  69fi. 
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QiDiR  DsAWH  lOB  "37.89"  WITHOUT  Ant  "9"  is  not  Vom,  M  being  un- 
intelligible; bnt  the  court  will  intend  that  the  figures  are  need  aa  whole 
nnmbera  and  decimala  to  expreas  the  national  cnrrenoy  of  the  United 
States. 

Where  Cbxditob  Dbaws  Obdih  on  his  Debtob,  npon  which  the  latter 
indoraea  an  agreement  to  pay  what  may  be  due  after  a  aettlement,  the 
debtor  la,  after  an  attempt  at  settlement  has  failed,  jnstified  in  paying 
the  whole  amonnt  of  the  order,  and  may  recover  judgment  against  the 
creditor  for  the  balance  which  he  paid  over  and  above  the  amonnt  fonnd 
to  be  dne,  in  an  action  brought  by  the  creditor  against  him. 

BooK-ACOouNT.  The  action  was  commenced  before  a  justice  of 
the  peace  and  appealed  to  the  county  court.  The  couniy  court 
rendered  judgment  to  account,  and  appointed  an  auditor,  who 
reported  tiie  following  facts:  In  July,  1848,  the  defendant  owed 
the  plaintiff  eighty  dollars;  on  August  9,  1848,  the  plaintiff 
c"  3W  an  order  on  the  defendant  in  these  words:  *'  Please  to  pay 
the  bearer,  Joseph  B.  Clough,  37.89,  and  I  will  accotmt  to  you 
for  the  same  on  settlement."  The  order  was  presented  to  the 
defendant,  and  on  the  elerenth  day  of  August,  1848,  he  wrote 
on  it  these  words:  ''The  undersigned  agrees  to  pay  to  J.  B. 
Clough  what  may  be  due  to  A.  Northrop  after  settlement. 
Thomas  G.  Sanborn."  On  November  6,  1848,  the  plaintiff  and 
defendant  and  Clough  met  for  the  purpose  of  making  a  settle- 
ment, but  did  not  settle,  and  the  next  day  the  plaintiff  eom- 
menced  this  action.    At  various  times  thereafter  the  defendant 
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paid  *n  Gloughy  in  different  sums,  the  full  amoiint  of  the  order. 
Tbe  auditor  allowed  to  the  defendant  the  soma  so  paid,  and  re- 
ported that  there  was  due  from  the  plaintiff  to  the  defendant 
twelve  dollars  and  forty  cents;  but  if  those  payments  were  im- 

m 

properly  allowed,  there  was  due  from  the  defendant  to  the 
plaintiff  thirteen  dollars  and  forty-nine  cents.  The  coantjy 
court  rendered  judgment  for  the  defendant  on  the  report 

,  for  the  plaintiff. 

A,  ffawardy  jun.,  for  the  defendant. 

By  Court,  Bedfield,  J.  We  think  it  not  necessary  to  say  that 
the  order,  expressed  for  ''  37.89,"  is  so  far  unintelligible,  that 
it  is  Yoid.  The  law  of  the  United  States  congress,  establishing 
•our  national  currency,  having  declared  that  it  shall  consist  of 
the  dollar,  as  a  unit,  and  the  decimal  parts  of  the  dollar,  as 
dimes  and  cents,  it  would  seem  the  necessaiy  legal  intendment, 
that  a  contract  expressed  in  figures  should  be  in  the  currency 
of  the  countty.  If  prefixed  by  the  usual  sign  ($),  no  one  could 
entertain  doubt;  and  that  is  nothing  but  a  mark  to  signify  that 
the  national  currency  is  intended.  Without  that,  we  think  the 
legal  intendment  is  the  same. 

It  may  be  thought,  by  some,  that  this  decision  conflicts  with 
that  of  Clark  v.  Stoughlon^  18  Yt.  50.  But  perhaps  not  neces- 
sarily so.  In  that  case  it  was  held,  that  such  a  mode  of  ex- 
pressing value  is  not  sufficient,  in  a  declaration,  or  plea,  be- 
cause it  is  not  a  compliance  with  the  statute,  requiring  the 
pleadings  and  proceedings  in  the  courts  of  justice  to  be  in  the 
English  language.  The  purpose  of  that  statute  probably  was, 
to  prevent  the  profession  from  excluding  the  parties  from  being 
their  own  counsel,  if  willing  to  brave  the  consequence  of  hav- 
ing fools  for  clients,  as  the  old  maxim  has  it.  And  in  that  view, 
the  mode  of  expressing  value,  condemned  in  Clark  v.  Stoughton, 
was  the  kind  of  vernacular  which  the  statute  was  intended  to 
vindicate  and  encourage. 

But  we  are  aware  that  such  marks  as  $,  £,  and  the  like 
have  not  been  considered  admissible  in  pleadings  in  the  Eng- 
lish courts.  So,  also,  ''  a.  d."  was  lately  condemned  there,  as 
vitiating  a  declaration,  and  the  party  was  compelled  to  pay  the 
whole  costs  of  the  suit,  to  procure  an  amendment — Chief  Jus- 
tice Tindal  saying,  that  '*  a.  d."  was  neither  English  nor  Latin: 
Warren's  Duties  of  Attorneys  and  Solicitors,  137.  So,  also,  we 
find  in  the  English  courts  a  writ  is  held  fatally  defective,  if  ad- 
stressed  to  the  sheriff,  instead  of  the  sheriffs  of  London — ^tha 
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smgolar  for  the  plural  number:  Moore  y.  Magan,  16  Mee.  ft  W. 
95.    So,  too,  in  the  English  courts  the  initial  letters  of  the  name 
are  not  sufficient;  and  declarations  in  that  form  have  in  late- 
years  been  held  fatally  defective. 

But  in  this  state  no  such  strictness,  even  in  pleadings,  has  of 
late  been  attempted.  Since  the  case  of  State  v.  Hodgeden,  3  Yt. 
481,  where  "  a.  d."  was  considered  sufficient,  even  in  an  indict- 
ment, and  of  Slaie  v.  OUbert^  13  Id.  647,  where  Anno  Domini 
was  held  to  be  sufficiently  English  to  be  admitted  in  pleadings,, 
even  in  an  indictment,  I  should  myself  have  supposed,  were  it 
not  for  the  case  of  Clark  v.  Stoughion,  that  this  mode  of  ex- 
pressing value  was  sufficient,  even  in  a  plea.  We  have  no 
doubt  it  is  sufficient  in  a  contract,  where  any  language  which 
is  intelligible  is  competent. 

And  after  the  order  was  drawn  and  accepted,  the  defendant 
was  bound  to  pay  the  balance  of  the  amount  to  Clough;  and 
we  do  not  see  why  he  was  not  justified,  as  between  himself  and 
the  plaintiff,  in  paying  the  full  amount  of  the  order. 

Judgment  affirmed. 

Cited  in  Natwiud  Bank  o/HoehnUe  v.  NeUiontU  Bank  <ifjj(tfayetie,  69  Ind.. 
4S5,  to  the  point  that  where  the  amonnt  of  a  check  ia  written  in  fignrea  with- 
out the  sign  **  $  "  prefixed,  the  first  number  should  be  read  as  doIUn  and  the 
second  as  cents;  and  in  BeardsUy  v.  ffiU,  61  HI.  359,  as  holding  that  an 
order  to  pay  37.89  was  not  so  unintelligible  as  to  be  void.  It  was  decided 
in  dark  v.  SUmghion^  44  Am.  Dec  361,  that  the  dollar-mark  prefixed  to 
Arabic  numerals  is  not  a  part  of  the  English  language.  Bat  aee  note  to  that 
page  362,  and  the  cases  there  cited. 
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[32  ViBMOirr,  «81.] 

Right  to  Sue  vob  Tobt  is  not  Such  Right  of  Propkbtt  as  Tests  in  th» 
assignee  of  a  bankrupt,  under  the  United  States  bankrupt  act  of  1841. 

FoBM  ov  Action  in  Assumpsit  to  Regoveb  Back  Usitrt,  given  by  the 
statute  to  the  party  who  has  paid  it,  is  no  less  a  mode  of  redressing  aa 
injury  caused  by  personal  wrong  and  oppreesion,  tiian  if  the  action 
sounded  wholly  in  tort 

Right  to  Sub  fob  Usuby  Paid  bt  Bankbuft  does  not  vest  in  his  as- 
signee. 

In  AcnoN  to  Rkooyeb  Back  Money  Paid  as  Usuby  on  Note  signed 
by  the  plaintiff  and  by  several  others  as  sureties,  one  of  such  suretiee  ia 
a  competent  witness  for  the  plaintiff,  notwithstanding  he  may  hare 
agreed  to  indemnify  another  surety  against  the  note. 

Patxent  of  Usuby  on  Note  Opebates  in  Law  as  Pabt  Payment  of 
the  note,  where  the  security  on  which  the  payment  ia  made  incljdea. 
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botli  the  loan  and  the  stipiilated  luiiry.  Bat  when  aepumte  aecmiitiet 
are  given  for  the  nsnry,  whether  «t  the  timo  of  the  negotiation  of  the 
loan  or  afterwarda,  and  the  usury,  when  paid,  ia  applied  on  aneh  aeenri- 
ties,  the  debtor  ia  at  liberty  to  treat  auoh  a  payment  aa  b^^ing  no  ooo- 
nection  with  the  legal  demand,  and  bring  hia  action  to  reooTer  it  back. 

Assumpsit  brought  by  the  plaintifEs  to  recover  from  the  de- 
fendant certain  moneys  alleged  to  have  been  paid  to  him  as 
nsury.  On  the  trial  the  plaintiffs  called  one  Griffin  as  a  witness, 
whose  testimony  tended  to  prove  that  the  plaintiffs,  who  were 
partners,  as  principals,  and  one  Packard  and  one  Wales  and 
the  witness,  as  sureties,  executed  a  note  to  the  defendant;  that 
the  plaintiffs,  in  consideration  of  the  loan,  agreed  to  pay  to  the 
defendant  six  per  cent,  extra  interest  for  the  use  of  the  money; 
that  the  extra  interest  for  the  first  year  was  included  in  a  sepa- 
rate note,  which  was  signed  by  the  plaintiffs;  that  the  last-men- 
tioned note  was  paid  by  Nichols  at  the  end  of  the  first  year; 
that  another  similar  note  was  then  executed  by  the  plaintiffs  for 
the  extra  interest  for  the  second  year,  which  was  paid  at  the 
end  of  that  year.  This  witness  also  gave  evidence  tending  to 
prove  that  the  original  note  had  been  paid  before  the  com- 
mencement of  this  suit.  The  defendant  offered  in  evidence  the 
record  of  the  district  court  of  the  United  States  for  the  district 
of  Vermont,  from  which  it  appeared  that  the  plaintiff  Bliss  had 
filed  his  petition  in  bankruptcy  and  had  afterwards  obtained  hia 
certificate  of  discharge.  This  evidence  was,  on  the  objection  of 
the  plaintiffs,  excluded.  The  defendant  then  called  Packard, 
one  of  the  signers  of  the  original  note,  who  testified  that  he 
had  never  paid  any  part  of  the  note,  but  that  the  plaintiff 
Nichols  and  the  witness  Griffin  had  executed  to  him  a  bond  of 
indemnity  against  said  note,  which  bond  this  witness  still  held 
against  Griffin.  The  defendant  then  requested  the  court  to  in- 
struct the  jury  to  disregard  the  testimony  of  Grifiin,  for  the 
reason  that  it  appeared  that  he  was  interested.  But  the  court 
charged  the  jury  that  the  testimony  of  Griffin  was  proper  testi- 
mony. There  was  a  verdict  for  the  plaintiffs.  The  oOietr  facts 
sufficiently  appear  from  the  opinion. 

Piatt  and  Feck^  for  the  defendant. 

Smalley  and  Phelps,  for  the  plaintiffiEi. 

By  Court,  Botce,  C.  J.  Several  objections  are  taken  to  the 
right  of  the  plaintiffs  to  recover.  It  is  insisted  that  the  cause 
of  action  in  favor  of  the  plaintiff  Bliss  passed  to  his  assignee 
in  bankruptcy,  who  should  have  joined  with  the  other  plaintifl 
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in  briDging  this  action.  To  sustain  the  objection  the  defendant 
relies  on  the  ^ords  of  the  United  States  bankrupt  act  of  1841, 
which  professed  to  transfer  to  the  assignee  all  the  bankrupt's 
"property  and  rights  of  property,  of  every  name  and  nature." 
This  sweeping  enactment  undoubtedly  extended  to  everjrthing 
which  would  properly  go  to  moke  up  a  full  inyentory  of  the 
hankrupf  s  estate — all  his  means  consbting  of  tangible  property, 
and  rights  of  property,  which  could  be  expected  to  be  made 
STailable  for  the  payment  of  debts.  But  the  right  to  sue  for 
torts  is  not  a  right  of  property  in  any  such  sense.  It  is  simply 
a  right  of  redress,  which  is  personal  to  the  party  injured,  and 
which  he  may  decline  to  enforce  at  his  election.  And  though 
the  statute  has  given  a  form  of  action  in  assumpsit  by  which  a 
party,  who  has  paid  usury,  may  recover  it  back,  yet  this  remedy, 
in  legal  contemplation,  is  no  less  a  mode  of  redi'essing  an  in- 
JQiy  caused  by  personal  wrong  and  oppression  than  if  the  action 
•ounded  wholly  in  tort:  Barker  v.  Esiy,  19  Vt.  131.  We  con- 
sider that  no  right  to  sue  for  the  usury  claimed  ever  vested  in 
the  assignee  of  Bliss,  and  that  the  record  of  the  proceedings  in 
bankruptcy  was  correctly  excluded. 

It  is  also  claimed  that  the  witness  Griffin  was  incomi>etent 
to  testify  for  the  plaintiffs,  on  the  ground  of  interest.  I  shall 
not  inquire  whether  the  objection  to  this  witness  was  seasonably 
taken  at  the  trial.  If  the  note  of  eight  hundred  dollars,  given 
for  the  loan,  and  which  the  witness  signed  as  surety,  had  been 
fully  paid  (as  the  evidence  tended  strongly  to  prove),  he  could 
have  had  no  interest  at  the  time  of  testifying.  And  if  it  had 
not  been  paid,  he  was  rather  interested  to  have  the  usury  re- 
main in  the  defendant's  hands,  that  it  might  be  applied,  by 
equitable  offset,  or  otherwise,  in  part  satisfaction  of  that  note. 
It  is  not  perceived  how  the  fact  of  the  witness,  having  agreed  to 
indemnify  another  surety  upon  the  note,  could  operate  to  create 
an  interest  in  this  suit  in  favor  of  the  plaintiffs,  whether  the 
note  had  or  had  not  been  paid. 

The  remaining  objection  is,  that  the  usuiy,  when  received  by 
the  defendant,  went,  by  operation  of  law,  in  part  payment  of 
the  note  for  eight  hundred  dollars,  though  such  an  application 
was  not  contemplated  by  the  parties.  And  that  such  will  be  the 
effect,  where  the  security  on  which  the  payment  is  made  includes 
both  the  loan  and  the  stipulated  usury,  is  doubtless  well  settled. 
That  was  the  case  of  the  £rst  sum  of  thirty-two  dollai*s,  men- 
tioned in  Ward  v.  Sharp,  15  Vt.  115.  So  a  general  payment, 
upon  what  the  borrower  owes  the  lender,  will  be  applied  by  the 
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law  to  a  debt  legally  due,  andnot  in  satisCAction  of  any  nsozioiia 
stipulation.  Bat  when  separate  securities  are  giyen  for  the 
usury,  whether  at  the  time  of  negotiating  the  loan  or  af terwards, 
and  the  usury,  when  paid,  is  applied  upon  such  securities,  the 
debtor  is  at  liberty  to  treat  such  a  payment  as  having  no  con- 
nection with  the  legal  demand,  and  bring  his  action  to  recoTer 
it  back.  This  is  settled  by  the  cases  of  Chrtyio  ▼.  Albee^  19  Id. 
540,  and  Ndaan  y.  Cooley,  20  Id.  201,  both  of  which  were  actions 
of  assumpsit^  like  the  present.  At  the  same  time  he  may,  at  his 
election,  at  least  in  a  court  of  equity,  compel  the  application  of 
such  usurious  payments  upon  the  lawful  debt  of  the  creditor: 
Ward  ▼.  Sharp,  above  cited:  Day  t.  Cummings,  19  Id.  496. 
The  plaintiffs  are  clearly  entitied  to  retain  their  judgment,  and 
the  same  is  afSrmed. 

Equitablb  BiLDDr  FROM  UsuBious  Ck>NTBAOT:  See  Morgan  t.  Schermtr* 
Aom,  10  Am.  Deo.  449,  note  451,  where  other  oves  are  cited. 

One  Who  has  Paid  Usubt  mat  Rboovbr  It  Back:  See  Wkeaiom  v.  HSh 
hardy  11  Am.  Dec.  284;  where  usiiiy,  not  inoladed  in  the  note  or  other  m^ 
cnrity,  has  been  paid  bat  not  indorsed,  the  party  paying  haa  hia  election  to 
sue  and  reooTer  it  back,  whether  the  lawful  debt  haa  been  paid  or  not,  or 
to  have  the  naaxy  applied  in  oflEset  to  the  lawful  debt:  CroM  t.  Mamn,  5S 
Vt.  604;  WeOs  t.  R6bmm>n,  Id.  206,  both  citing  the  principal 
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To  Brablb  OwKia  of  Qoodb  to  Waivx  Tobt  and  sue  in  nswifii/iiil,  where 
they  have  been  wrongfully  taken  from  him,  the  gooda  mnst  have  been 
converted  into  money. 

Where  Sheep  of  One  Pebsoit  Break  into  Another's  Pasture  from  time  to 
time,  and  depasture  the  same,  the  owner  of  the  sheep  can  not>  of  his  own 
mere  motion,  waive  the  tort  and  sue  in  oMmmprnt  tor  the  pasturing  of  the 
sheep;  to  authorize  him  to  do  this,  there  mnat  have  been  what  would 
amount  to  the  consent  of  both  parties  that  it  should  be  considered  aa  a 
matter  resting  in  contract. 

Book-aooount.  Judgment  to  account  was  rendered,  and  an 
auditor  was  appointed,  who  reported  that  the  defendant  had 
presented  an  account  against  the  plaintiff  for  pasturing  hia 
sheep,  in  reference  to  which  he  found  the  fiicts  which  are  stated 
in  the  opinion. 

T.  P.  Eedfidd,  for  the  plaintiff. 

P.  IHUingham,  for  the  defendanL 
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By  Ck>iixt,  BxranTT,  J.  The  law  is  too  vrell  settled  to  admit 
of  discussion,  that  to  enable  the  owner  of  goods  to  waive  the 
ftrart  and  sne  in  assumpsU,  where  they  have  been  wrongfully  taken 
from  him,  the  goods  must  have  been  converted  into  money.  The 
mle  is  the  same,  where  the  trespass  consisted  in  breaking  the 
plaintiff's  freehold  and  cutting  and  canying  away  the  trees 
standing  thereon.  The  trees  must  have  been  sold  by  the  defend- 
ant If,  however,  in  England,  the  defendant,  when  sued  in  a«- 
manjmi,  elect  to  bring  money  into  court,  under  a  mle  obtained 
for  that  purpose,  this  would  conclude  him  from  objecting  to  the 
form  of  action.  In  effect,  it  would  be  an  admission  of  the  con- 
tnct,  as  set  up  in  the  declaration.  BenneU  v.  Francis^  2  Bos.  & 
Pul.  550,  is  of  this  character.  Probably  the  same  result  would 
foUow  from  a  plea  of  tender. 

The  plaintiff,  in  the  present  case,  was  guilty  of  breaking  the 
defendant's  freehold  and  depasturing  the  same.  The  defendant 
can  not,  of  his  own  mere  motion,  waive  the  tort  and  sue  in  (u- 
mampgU  for  the  pasturing  of  the  plaintiff's  sheep.  To  authorize 
this,  there  must  have  been  what  would  amount  to  the  consent  of 
both  parties  that  it  should  be  considered  as  matter  resting  in 
contract. 

While  goods  which  have  been  wrqngf  ully  taken  are  in  custody 
of  the  defendant,  the  action  may,  by  contract,  be  converted  into 
an  action  for  goods  sold  and  delivered.  This  is  in  accordance 
with  well-established  cases;  and  probably  the  true  ground  upon 
which  they  rest  is,  that  the  subsequent  assent,  to  treat  the  mat- 
ter as  resting  in  contract,  has  relation  back  to  the  time  the  goods 
were  taken,  and,  in  legal  effect,  converts  it  into  a  sale  of  the 
goods,  at  the  request  of  the  defendant. 

Is  there  enough  in  this  case,  found  by  the  auditor,  to  convert 
the  defendant's  claim  into  contract  ?  If  not,  it  must  still  rest  in 
tort  The  plaintiff's  sheep  from  time  to  time  broke  into  the 
defendant's  lot  through  the  plaintiff's  fence.  Word  was  sent 
to  him  to  take  care  of  them;  but  he  did  not,  and  the  sheep  con- 
tinued to  break  in,  and  the  defendant  continued  to  turn  them 
out,  as  well  after  the  word  was  sent  as  before — though  he  made 
no  more  personal  complaint  to  the  plaintiff  about  them.  When 
word  was  sent  to  the  plaintiff  to  take  care  of  his  sheep,  he  sent 
no  word  back  to  the  defendant,  but  simply  remarked  that  he  did 
not  know  what  he  should  do  with  them,  and  that  he  expected 
he  should  have  to  pay  Dillingham  for  the  running  of  his  sheep 
in  his  pasture.  These  facts  do  not  show  any  assent  to  make  the 
posturing  of  the  sheep  matter  of  contract.    The  expression,  that 
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the  plaintifF  expected  he  should  have  to  pay  DUlinghaniy  might 
well  refer  to  his  liability  as  a  tort-feasor,  and  I  think  did.  He 
sent  no  word  to  the  defendant  about  the  sheep,  and  the  defend- 
ant continued  to  turn  them  out  when  they  got  in,  as  before. 
There  are  no  facts  reported  by  the  auditor  from  which  it  can  be 
claimed  that  the  parties  understood  that  the  plaintiff  was  to  be 
liable  upon  any  implied  promise  to  pay  for  the  pasturing  of  his 
sheep. 

We  think,  then,  this  claim  can  not  be  allowed  to  the  defend- 
ant in  this  action,  and  the  judgment  of  the  county  court  must  be 
reversed;  and,  disallowing  this  item,  judgment  must  be  entered 
for  the  plaintiff  for  ten  dollars  and  seventy-two  cents,  and  inter- 
est on  that  sum,  and  costs. 

Wusv  Pabtt  mat  Waivs  Tobt  and  Sub  in  Absukpsit:  See  OAom  t. 
Bell^  49  Am.  Dec.  275,  note  281,  where  other  oases  are  ooUeoted.  The  prin- 
cipal case  is  cited  in  Watson  t.  Stever,  25  Mich.  387,  in  support  of  the  propo- 
sition that  damages  for  a  trespass  are  not  in  general  recoverable  in  aatmnpBU; 
and  in  the  case  of  the  taking  of  personal  property,  it  is  generaliy  held 
tial  that  a  sale  by  the  defendant  should  be  shown. 
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[23  VXBMOHT,  U.] 

On  Trial  of  Indictment  roR  Selling  Spirituods  Liquors  witbouv 
LiGRNSK  the  proseontion  may,  after  liaving  offered  evidence  of  the  dis- 
tinct sales  charged  in  the  several  counts  of  the  indictment,  give  testt- 
mony  tending  to  prove  other  sales  made  by  the  accused  at  other  times 
within  the  period  named  in  the  indictment. 

That  Juries  have  Right  as  Well  as  Power  to  Resolve  Both  thx 
Law  and  the  facts  by  their  general  verdict  in  criminal  cases,  was  a  fa- 
vorite doctrine  of  the  early  jurists  and  statesmen  throughout  the  United 
States. 

All  Questions  of  Law  as  Well  as  or  Fact,  Involved  in  Issue  to  the 
country,  were  in  civil  as  well  as  criminal  cases  anciently  resolved  by  the 
jury. 

Ancient  Meaning  of  Maxim,  Ad  qtueetionem  /cuUi  non  respondent  judioes, 
ad  qucBstionem  Ugia  non  respondent  juratoreSf  was,  that  the  questions  of 
fact  appearing  on  the  record  should  not  be  answered  by  the  court,  nor 
the  questions  of  law  by  the  jury. 

DOOTRINB  that  QUESTIONS  OF  LaW  ThaT   MIGHT    ARISE  InOIDXNTALLT  in 

the  determination  of  an  issue  of  fact  could  be  separated  from  the  ques- 
tions of  fact,  and  be  left  to  the  decision  of  the  court,  otherwise  than  by 
demurrer  to  the  evidence,  or  the  finding  of  a  special  verdict,  was  un< 
known  to  the  ancient  common  law,  and  has  grown  out  of  the  modem 
practice  of  granting  new  trials  for  a  difference  of  opinion  between  the 
court  and  the  jury  upon  questions  of  law  arising  on  the  trial. 
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Puos  TO  Pkaoshs  of  Gkavtino  Niw  Trials,  Jubt  Aumrn  wmbm  Bs- 
SFomiBLB  for  any  «rror  of  law  in  their  general  Terdict,  and  oonae- 
qnently  had  the  right  to  detennine  it  in  oonfonnity  to  their  own  judg- 


Juki  wbbb  Akgdoitlt  Sxtbjsot  to  Attaint  for  Error  ik  Dioidinq  the 
law  involTed  in  their  general  verdict,  and  were  not  protected  from  attaint 
by  following  the  instmotions  of  the  jadgee  in  r^gptfd  to  the  law,  if  the 
inetmctiona  tamed  oat  to  be  erroneooa,  nor  were  they  liable  to  attaint 
for  disregarding  the  directiona  of  the  jadg6»  if  they  determined  the  mat- 
ter of  law  oorreotly. 

BiLU  OF  ItZOSFTIOllS  WOULD  KOT  LiB  FOR  MlSDIRBOTION  OF  JUDOIB  tO  the 

jniy  in  point  of  law,  while  the  prooeaa  of  attaint  oontinaed  in  oae,  for 
the  jnry  were  reapooaible  for  the  oorrect  deeiaion  of  aach  pointa  of  law 
upon  that  prooeaa. 
It  was  Anoibiitlt  Admittkd  to  bb  PfiOTurcB  of  Jurt,  in  dvil  oaaea,  to 
decide  in  conformity  to  their  own  judgment  all  qaeationa,  whether  of 
law  or  of  buett  which  were  embraced  in  the  iwne  committed  to  their 
charge. 

SorCB  SUBWITUIION   OF  MOTIONS   FOR  NbW  TrIALS  AND  BiLLS  OF  EXOEP- 

TiOHS  for  the  proceaa  of  attaint,  it  has  become  the  legal  duty  of  the  jnry, 
in  eiYil  oaaea,  to  comply  with  the  inatmctiona  of  the  court  in  regard  to 
queetiona  of  law. 

AvanHT  OoioiON-LAW  BiOHT  OF  JuRT,  IN  CRIMINAL  Oasis,  to  determine 
both  the  law  and  the  &ct,  remains  unimpaired. 

Court  has  No  Powxr  to  Orant  Nbw  Trial  in  Criminal  Casi,  after  a 
Fardict  of  acquittal  has  been  rendered,  howcTcr  much  it  may  diaapprore 
of  auch  verdict. 

PaooBss  OF  Attaint  for  False  Verdict  was  Never  Eztbndsd  to  proae- 
cntiona  for  crimea. 

1m  Criminal  Cases  there  Neves  was  Any  Remedy  by  Bill  of  Excep- 
tions, either  in  England  or  in  the  federal  courts  of  the  United  States. 

In  Vermont  Accused  mat,  in  Case  of  Conviction,  File  Exceptions  to 
any  decision  or  ruling  of  the  judge  ou  the  trial,  and  carry  the  matter  of 
law  to  the  supreme  court,  but  no  provision  is  made  for  exceptions  in 
behalf  of  the  state,  and  a  verdict  of  acquittal  ia  beyond  the  reach  of  the 
appellate  court. 

New  Trial  is  Never  Oranted  on  Application  of  the  Crown  in  the 
modem  English  practice  in  criminal  cases,  but  only  on  the  application  of 
the  prisoner,  after  a  verdict  of  guilty. 

When  Poutical  Power  is  Conferred  on  Tribunal  without  restriction 
or  control,  such  tribunal  has  the  right  to  exercise  it;  the  power  of  a  jury 
in  criminal  cases  to  determine  the  whole  matter  in  issue,  submitted  to 
their  charge,  is  such  a  power  which  they  may  therefore  lawfully  and 
rightfully  exerdse. 

Indictuekt  in  three  counts,  for  violations  of  the  license  law 
of  1846.  On  the  trial  the  attorney  for  the  prosecution  intro- 
duced testimony  tending  to  prove  three  distinct  sales  of  spirit- 
uous liquors  by  the  respondent  at  different  times,  and  then 
offered  further  testimony  tending  to  prove  sales  of  spirituous 
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liquors  by  him  at  other  times.    To  this  last  testimcmy  the 
spondent  objected,  but  the  court  admitted  it.    The  other  facta 

are  stated  in  the  opinion. 

D,  A.  SmaUey  and  W.  W.  Feck^  for  the  respondent. 
/.  Eichardaon^  for  the  prosecution. 

By  Court,  Haxx,  J.  This  is  an  indictment  for  dealing  in  and 
the  selling  of  distilled  spirituous  liquors  without  license,  on  which 
the  respondent  was  foimd  guilty  in  the  county  court,  and  the 
case  is  brought  here  by  bill  of  exceptions. 

The  first  objection  made  to  the  ruling  of  the  court  has  been 
disposed  of  in  favor  of  the  verdict  by  our  decision  in  the  case  of 
The  State  v.  Smith,  22  Yt.  74,  and  I  have  nothing  to  say  in  regard 
to  it.  The  other  question  is  of  much  importance,  and  deserves 
serious  and  careful  consideration. 

The  court,  upon  the  request  of  the  respondent's  counsel  to 
charge  upon  the  point,  charged  the  juiy,  in  substance,  that,  in 
determining  the  case  submitted  to  them,  they  were  not  the 
judges  the  law,  but  of  the  facts  only;  and  that  they  were  boimd 
to  consider  the  law  as  laid  down  by  the  court  to  be  the  law  of 
the  case,  and  were  bound  to  be  governed  by  it  in  rendering  their 
verdict.  We  are  now  to  inquire  into  the  propriety  of  the  charge. 
It  is  not  denied  by  those  who  would  sustain  the  charge  of  the 
court,  but  that  the  juiy ,  in  all  criminal  trials,  have  the  power  to 
disregard  the  law,  as  laid  down  to  them  by  the  court,  and  to 
render  a  verdict  of  not  guilty  contrary  to  it.  Nor  is  it  pretended 
that  there  is  any  power  in  the  court,  or  any  other  tribunal,  to 
set  aside  the  verdict  for  any  difference  of  opinion  between  the 
court  and  the  juiy  in  regard  to  the  law,  or  in  any  manner  to 
call  the  jury  to  account  for  rendering  it.  It  is,  however,  insisted 
that  the  jury  are  nevertheless  legally  bound  to  take  the  law  of 
the  case  from  the  court,  and  that  by  departing  from  it  they 
would  both  violate  a  principle  of  law  and  be  guilty  of  a  moral 
wrong. 

On  the  other  hand,  it  is  claimed  that  the  power  which  a  jury 
may,  in  such  cases,  exercise  in  rendering  a  general  verdict,  of 
determining  the  law  and  the  facts  of  the  case  submitted  to 
them,  is  a  legitimate  and  legal  power;  a  power  which  a  jury, 
acting  under  their  oath,  and  governed  by  a  sense  of  duty,  may 
rightfully  and  properly  exercise,  although  it  be  in  contradiction 
to  the  law  stated  to  them  by  the  court. 

It  must,  I  think,  be  conceded,  that  the  opinion  of  the  legal 
profession  in  this  state,  from  the  first  organization  of  the  gov- 
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emmenlr— certainly  lutQ  a  yeiy  xeoent  period — ^has  been  almost 
if  not  quite  unifonn  in  &Tor  of  the  now  controverted  right  of 
the  jury.  From  the  earliest  date,  the  supreme  court,  while  they 
held  jury  trials  in  bank,  were,  as  I  have  always  understood,  in 
the  habit  in  criminal  cases  of  charging  juries,  that  they  were 
rightfully  the  judges  of  the  law  as  well  as  the  facts;  and  I  think 
the  same  has  since  been  the  general  practice  by  the  judges  of 
the  supreme  court  at  nisi  priua.  The  question  in  regard  to  the 
right  of  the  jury  was  also  incidentally  before  the  supreme  court 
in  1829,  upon  a  charge  of  one  of  the  judges  at  nisiprivs^  which 
it  was  contended,  on  the  part  of  the  respondent,  was  to  be  con- 
strued as  having  denied  such  right.  It  was  conceded  in  the  argu- 
ment, that  if  the  charge  were  liable  to  such  construction,  it  could 
not  be  supported.  The  charge  was  held  unobjectionable  in  that 
respect;  but  Prentiss,  J.,  in  delivering  the  opinion  of  the  court, 
remarks  upon  the  question  as  follows:  '<  There  is  no  doubt  the 
jury  are  judges  of  the  law  as  well  as  the  fact.  This  is  the  true 
principle  of  the  common  law,  and  it  is  peculiarly  applicable  to 
a  free  government,  where  it  is  unquestionably  both  wise  and  fit 
that  the  people  should  retain  in  their  own  hands  as  much  of 
the  administration  of  justice  as  is  consistent  with  the  regular 
and  orderly  dispensation  of  it,  and  the  security  of  persons  and 
property.  This  power  the  people  exercise  in  criminal  cases,  in 
the  persons  of  jurors  selected  from  among  themselves  from  time 
to  time  as  occasion  may  require;  and  while  the  power  thus  re- 
tained by  them  furnishes  the  most  effectual  security  against  the 
possible  exercise  of  arbitrary  power  by  the  judges,  it  affords  the 
hest  protection  to  innocence:"  State  v.  WUkinson,  2  Yt.  480  [21 
Am.  Dec.  560].  This  opinion  of  a  former  clufef  justice  of  this 
state,  of  acknowledged  legal  ability  and  integrity,  must  be  justly 
entitled  to  high  consideration  by  this  court. 

The  right  as  well  as  the  power  of  juries  in  criminal  trials  to 
resolve  both  the  law  and  the  facts  by  their  general  verdict,  was 
also  a  favorite  doctrine  of  the  early  jurists  and  statesmen 
throughout  the  United  States,  and  continued  such  (as  will  be 
shown  hereafter)  until  the  contrary  doctrine  was  broached  by 
Mr.  Justice  Story,  in  1835,  in  the  case  of  the  United  States  v. 
BattiHte,  2  Sumn.  240;  since  which  time  the  lead  of  Judge 
Story  has  been  followed  by  the  supreme  court  of  Massachusetts 
in  the  case  of  the  Commonwealth  v.  Porter,  10  Met.  263,  and 
perhaps  by  judges  and  elementary  writers  in  some  of  the  other 
states. 

It  is,  however,  worthy  of  remark,  that  in  both  the  opinions 
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of  Judge  Stoxy  and  of  the  sapreme  ooort  of  Munnnrhnaetts,  the 
principal  reason  for  the  eetabliahment  and  maintenance  of  this 
right  of  juries — ^the  preservation  of  the  liberty  of  the  citusen, 
and  the  protection  of  innocence  against  the  consequences  of  the 
partiality  and  undue  bias  of  the  judges  in  favor  of  prosecution — 
is  wholly  overlooked.  Even  in  the  labored  opinion  of  Ohief 
Justice  Shaw,  in  Parterre  Case,  covering  some  twelve  pages,  it 
is  not  once  even  alluded  to.  The  whole  question  is  treated  aa 
resting  on  the  comparative  knowledge  of  judges  and  jurors  in 
regard  to  the  law,  and  in  the  supposed  violation  of  the  harmony 
of  the  legal  system,  which  an  admission  of  the  right  of  juioni 
would  occasion. 

These  matters  are  doubtless  worthy  of  considenition;  but 
that  which  has  been  disregarded  appears  to  me  to  be  of  no  less 
importance.  Judge  Blackstone,  in  his  Commentaries,  vol.  4, 
p.  849,  thus  speaks  of  trial  by  jury:  *'  The  antiquity  and  ezoel- 
lence  of  this  trial  for  the  settling  of  civil  property  has  before 
been  explained  at  large.  And  it  will  hold  much  stronger  in 
criminal  cases;  since  in  times  of  difficulty  and  danger  more  is 
to  be  apprehended  from  the  violence  and  partiality  of  judges, 
appointed  by  the  crown  in  suits  between  the  king  and  subjects, 
than  in  disputes  between  one  individual  and  another  to  settle 
the  metes  and  boundaries  of  private  property.  Our  law  has 
therefore  wisely  placed  this  strong  and  twofold  barrier,  of  a 
presentment  and  trial  by  juiy,  between  the  liberties  of  the  peo- 
ple and  the  prerogative  of  the  crown."  Judge  Story,  in  his 
Commentaries  on  the  Constitution,  section  1778,  says  the  trial 
by  jury  *'  was  from  very  early  times  insisted  on  by  our  ancestors 
in  the  parent  countiy,  as  the  great  bulwark  of  their  civil  and 
religious  liberties,  and  watched  with  an  unceasing  jealousy  and 
solicitude."  And  the  history  of  English  criminal  jurisprudence 
furnishes  abundant  evidence,  not  only  of  the  necessity  of  such 
watchfulness,  but  also  that  the  power  of  juries  to  determine  the 
law  as  well  as  the  facts  in  criminal  trials  was  essential  to  the 
protection  of  innocence  and  the  preservation  of  liberty.  In 
trials  for  state  offenses,  especially,  the  bias  of  the  judges  was 
always  strongly  in  favor  of  the  crown;  and  in  most  cases  their 
partiality  was  such,  that  there  was  no  security  against  the  con- 
viction of  any  person  the  government  might  accuse  but  the  in- 
dependence and  integrity  of  jurors.  The  question  of  the  guilt 
or  innocence  of  the  accused  being  compounded  of  law  and 
fact,  it  was  in  the  power  of  the  court  to  shape  the  law  to  meet 
the  proof;  and  if  the  juiy  would  but  submit  to  the  direction  of 
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the  judges  in  regard  to  the  law,  there  was  little  or  no  chance  for 
the  escape  of  the  prisoner,  however  weak  the  evidence  might 
be.  Of  this  numerous  examples  might  be  given;  but  they  are 
too  well  known  to  the  readers  of  English  history  to  make  it 
neoessazy  to  specify  them. 

It  is  this  supposed  independence  of  jurors  in  criminal  cases, 
that  has  commended  the  English  system  of  jury  trial  to  the  favor 
and  enlogium  of  enlightened  foreigners,  and  has  procured  its  in- 
troduction into  some  of  the  more  liberal  governments  on  the 
continent.  The  celebrated  De  Lolme,  in  his  work  on  the  con- 
stitntion  of  England,  which  he  appears  to  have  thoroughly 
studied,  published  in  1784,  holds  the  following  language:  ''As 
the  main  object  of  the  institution  of  the  trial  by  jury  is  to  guard 
the  accused  persons  against  all  decisions  whatsoever  by  men  in- 
fested with  any  permanent  official  authority,  it  is  not  only  a  set- 
tled principle  that  the  opinion  which  the  judge  delivers  has  no 
weight  but  such  as  the  jury  choose  to  give  it,  but  their  verdict 
must,  besides,  comprehend  the  whole  matter  in  trial,  and  decide 
■8  well  upon  the  fact  as  upon  the  point  of  law  that  may  arise 
out  of  it;  in  other,  words,  they  must  pronounce  both  on  the 
commission  of  a  certain  fact,  and  on  the  reason  which  makes 
BQch  fact  to  be  contrary  to  lawi^^P.  175.  It  is  obvious  that  the 
FiPglish  system  of  jury  trial  would,  in  the  estimation  of  this  en- 
lightened commentator,  be  shorn  of  its  chief  value  if  the  right 
of  deciding  upon  the  criminality  of  the  fact  proved  were  wrested 
bom  the  jurors  and  transferred  to  the  judges.  Without  at  pres- 
ent dwelling  longer  on  the  reasons  why  jurors  ought  to  possess 
the  right,  in  criminal  trials,  to  resolve  by  their  verdict  both  the 
law  and  the  facts  which  are  embraced  by  the  issue,  I  proceed  to 
inquire  more  directly  into  the  actual  state  of  the  English  and 
American  law  on  the  subject. 

The  origin  and  early  history  of  juries  is  involved  in  some 
obscurity;  though  I  apprehend  there  is  little  doubt,  that  at  their 
first  institution,  the  whole  matter  in  controversy  between  the 
litigant  parties  was  heard  and  passed  upon  by  their  peers  of  the 
▼idnity,  without  the  observance  of  any  practical  distinction  be- 
tween the  law  and  the  facts  of  the  case.  But  when,  by  the 
progress  of  civilization,  courts  assumed  a  more  regular  form, 
and  controversies  became  complicated  and  difficult,  questions  of 
law,  by  the  introduction  of  special  pleading,  were  withdrawn 
from  the  jury,  and  placed  upon  the  record  for  the  determination 
of  the  court    If  the  ideadings  ended  in  demurrer,  an  issue  of 
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law  was  formed  for  the  decision  of  the  judges;  if  they  termlDated 
in  an  issue  to  the  countiyy  it  was  to  be  resolved  by  the  jury. 
So,  also,  any  questions  appearing  upon  the  record  on  motion  in 
anest,  or  placed  there  by  special  verdict,  or  demurrer  to  evi- 
dence, or  bill  of  exceptions  under  the  statute  of  Westm.  2,  c. 
31,  were  to  be  adjudged  by  the  court.  The  boundaries  of  the 
respective  provinces  of  courts  and  juries,  as  well  in  civil  as  in 
criminal  cases,  were  anciently  marked  and  distinguished  by  the 
character  of  the  questions  which  were  thus  placed  upon  the 
record.  Neither  branch  of  the  triers  was  allowed  to  invade  the 
province  of  the  other;  and  the  right  of  the  jury  to  determine 
the  whole  issue  committed  to  them  is  believed  to  have  been  as 
perfect  as  that  of  the  judges  to  decide  the  issues  that  were  re- 
ferred to  the  court.  The  maxim.  Ad  quceslionem  facti  rum  re> 
itponderU  judiceSy  ad  qvuBStionem  legis  non  respondent  juraiores, 
had  reference  to  the  questions  which  appeared  upon  the  record; 
and  the  ancient  meaning  of  it  was,  that  the  questions  of  fact  thus 
raised  should  not  be  answered  by  the  judges,  nor  the  questions 
of  law  by  jurors.  The  doctrine  that  questions  of  law,  which 
might  incidentally  arise  in  the  determination  of  an  issue  of  fact, 
could  be  separated  from  the  fact  and  left  to  the  decision  of  the 
couii,  otherwise  than  by  a  demurrer  to  the  evidence,  or  th.e 
finding  of  a  special  verdict,  is  of  comparatively  recent  origin.  It 
was  unknown  to  the  ancient  conmion  law,  and  has  grown  out 
of  the  modem  practice  of  granting  new  trials  for  a  difference 
of  opinion  between  the  court  and  jury  upon  questions  of  law 
arising  on  the  trial,  and  is,  doubtless,  i^  legitimate  consequence 
of  the  exercise  of  such  power. 

This  power  of  granting  new  trials  in  civil  actions,  on  the  re- 
port of  the  judges  of  the  proceedings  at  the  trial,  was  first  exer- 
cised by  the  court  of  common  pleas,  about  the  middle  of  the 
seventeenth  century;  previous  to  which  time  it  appears  to  have 
been  well  understood  that  the  jury  were  alone  responsible  for 
any  error  of  law  in  their  general  verdict,  and  consequently 
had  the  right  to  determine  it  in  conformity  to  their  own  judg- 
ment. Upon  this  point  the  historical  evidence  appears  to  be 
full  and  complete. 

The  first  authority  to  which  I  would  refer  in  support  of  this 
position  is  the  statute  of  Westm.  2,  c.  30,  passed  in  the  reign  of 
Edward  L,  a.  d.  1285.  The  statute  is  as  follows,  viz.:  ''The 
justices  assigned  to  take  assizes  shall  not  compel  the  jurors  to 
■ay  precisely  whether  it  be  disseisin  or  not,  so  that  they  do  show 
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the  trath  of  fhe  deed,  and  require  aid  of  the  justices;  bat  if 
they,  of  their  own  head,  are  willing  to  say  that  it  is  diHSflisin 
or  not,  their  yerdiot  shall  be  admitted  at  their  own  peril." 

The  reason  assigned  by  Lord  Coke  for  the  passage  of  this 
statate,  as  would  natorally  be  inferred  from  its  language,  was, 
''  that  some  jnstioes  did  rale  oyer  the  recognitors  to  giTe  a  pre- 
riie  verdict,  without  finding  the  special  matters;^'  by  which  they 
were  compelled,  whether  they  were  willing  or  not,  to  take  uix>n 
themselyes  the  decision  of  the  whole  issue,  and  were  thus  made 
liable  to  an  attaint  for  a  false  verdict  upon  any  point  of  law  in* 
▼olved  in  it,  when  they  might  desire  to  refer  such  point  of  law 
to  the  decision  of  the  court.  For  their  relief  against  this  hard- 
ship, the  statute  provided  that  they  should  not  be  compelled 
thus  to  decide  the  law  against  their  will,  but  might,  if  they 
chose,  find  the  facts  by  a  special  verdict,  and  thus  place  upon 
the  record  a  question  which  should  be  answered  by  the  judges: 
2  Co.  Inst.  422. 

Lord  Coke,  in  his  commentary  on  this  statute,  says  that  it 
was  in  aflSrmance  of  the  common  law,  and  **  that  in  all  actions, 
real,  personal,  and  mixed,  and  upon  all  issues  joined,  general 
or  special,  the  jury  might  find  the  special  matter  of  fact  perti- 
nent and  tending  only  to  the  issue  joined,  and  thereupon  pray 
the  action  of  the  court  for  the  law;  and  this  the  jurors  might 
do  at  the  common  law,  not  only  in  cases  between  party  and 
party,  whereof  this  act  putteth  an  example  of  the  assize,  but 
also  in  pleas  of  the  crown  at  the  king's  suit:"  2  Co.  List.  426; 
and  to  the  same  effect  in  Dovrman's  Case,  9  Co.  12. 

If  it  had  been  supposed  at  the  time  of  the  passage  of  this  act 
that  the  directions  of  the  judges,  given  on  the  trial,  in  regard 
to  the  law,  were  binding  upon  the  jury,  and  that  they  would 
have  been  excused  from  the  consequences  of  a  false  verdict  by 
following  such  directions,  there  would  have  been  no  necessily 
for  the  enactment  of  the  statute;  for  the  jurors  would  have 
been  entirely  safe  in  their  decisions  by  taking  care  to  comply 
with  the  directions  of  the  court.  But  such  compliance  not  being 
sufficient,  it  was  necessary,  for  the  securily  of  tha  jury,  to  pro- 
Tide  that  they  might,  whenever  they  chose,  put  the  question  of 
law  upon  the  record  by  a  special  verdict,  to  be  afterwards  an- 
swered by  the  court. 

Littleton,  who  wrote  two  centuries  after  the  statute  of  West- 
minster 2,  recognizes  the  same  right  of  jurors  to  determine  the 
law  involved  in  the  issue  tried  by  them  by  their  general  verdict, 
if  they  chose  to  do  so,  and  points  out  the  same  relief  from  such 
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responsibiliiy  wheneTor  they  deeiied  to  shun  it.  In  his  Tenures, 
after  speaking  of  the  giving  of  a  special  verdict  in  an  assize,  he 
says,  section  868 :  ' '  In  such  case,  where  the  inquest  may  give  their 
verdict  at  large,  if  they  vnll  take  upon  themselves  the  knovrledge 
of  the  law,  they  may  give  their  verdict  generally,  as  is  put  in 
their  charge;  as  in  the  case  aforesaid,  they  may  well  say  the 
lessor  did  not  disseise  the  lessee,  if  they  will." 

This  right  of  the  jury  to  withhold  a  special  verdict,  and  to 
pass  upon  the  whole  matter  in  issue,  is  also  fully  declared  by 
Lord  Coke,  a  century  and  a  half  after  Littleton's  time.  In  his 
commentary  on  the  foregoing  section  of  Littleton,  Coke  says: 
"  Although  the  jury,  if  they  will  take  upon  them  (as  Littleton 
here  saith)the  knowledge  of  the  law,  may  give  a  general  verdict, 
yet  it  is  dangerous  for  them  to  do  so,  for  if  they  do  mistake  the 
law,  they  run  into  the  danger  of  an  attaint;  therefore,  to  find  the 
special  matter  is  the  safest  way,  where  the  case  is  doubtful:''  Co. 
Lit.  228  b. 

It  seems  evident  from  what  has  already  been  shown,  that  for 
a  period  of  about  three  hundred  and  fifty  years,  which  preceded 
the  publication  of  Lord  Coke's  Institutes  in  1628,  it  was  well 
understood,  that  the  province  of  the  judges  did  not  extend  to 
the  determination  of  legal  questions,  whidi  arose  incidentally 
out  of  an  issue  of  fact,  but  that  for  their  proper  decision  the 
jury  were  alone  responsible. 

The  power  of  courts  to  grant  new  trials  in  civil  cases,  for  the 
reason  that,  in  their  opinion,  the  verdict  of  the  jury  was  con- 
trary to  law,  not  having  been  recognized  until  since  the  days  of 
Lord  Coke,  there  was  not,  previous  to  his  time,  any  mode  of 
relief  against  an  erroneous  verdict,  except  by  the  proceeding  of 
attaint  against  the  jury:  Slade^B  Ca^^  Sty.  188;  Wood  v.  Qnn^ 
ton^  Id.  466.  By  this  process,  brought  by  the  party  agamst 
whom  the  verdict  was  rendered,  and  to  which  the  jurors  were 
made  parties,  the  case  was,  in  effect,  tried  over  again  by  a  jury 
of  twenty-four,  and  if  the  verdict  were  found  false,  it  was  set 
aside  and  the  jury  punished.  That  this  falsity  might  be  found 
in  the  decision  of  the  law  as  well  as  of  the  facts  involved  in  their 
verdict,  is  not  only  necessarily  implied  by  the  language  of  all 
the  authorities  before  quoted,  but  is  directly  affirmed  by  others. 
Thus,  Chief  Justice  Hobart,  in  1619,  in  Needier  v.  Bishop  of 
Winchester^  Hobart,  227,  says:  "  It  will  be  hard  to  acquit  a  jury 
that  finds  against  the  law,  either  common  or  general  statute  law, 
whereof  all  men  are  to  take  notice,  and  whereupon  verdict  is  to 
be  given,  whether  any  evidence  be  given  to  them  or  not.    As  if 
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a  feoffinent  or  devise  ^ere  made  to  one  in  perpetuw^st,  and  the 
jury  should  find  cross  either  an  estate  for  life  or  in  fee  simple, 
against  the  law,  they  should  be  subject  to  an  attaint,  though  no 
man  informed  them  what  the  law  was  in  that  case."  This  is 
dearly  to  the  point,  that  the  juiy  were  liable  to  an  attaint  for 
enor  in  deciding  the  law  inTolved  in  their  genera?  verdict.  Nor 
were  they  protected  from  an  attaint  by  following  the  instructions 
of  the  judges  in  regard  to  the  law,  if  the  instructions  turned  out 
to  be  erroneous.  This  is  distinctly  laid  down  by  Chief  Justice 
Vaughan  in  BusheWs  Case,  Yaugh.  145,  as  follows:  "Finding 
against  or  following  the  direction  of  the  court  barely,  will  not 
bar  an  attaint,  but  in  some  case  the  judge  being  demanded  by 
and  declaring  to  the  jury  what  is  the  law,  though  he  declare  it 
erroneously  and  they  find  accordingly,  this  may  excuse  the  jury 
from  the  forfeitures;  for  though  their  verdict  be  false,  yet  it  is 
not  corrupt;  but  the  judgment  is  to  be  reversed,  however,  upon 
the  attaint;  for  a  man  loseth  not  his  rights  by  the  judge's  mis- 
take of  the  law."  So,  also,  if  the  jury  disregarded  the  directions 
of  the  Judge,  they  were  not  liable  to  an  attaint  if  they  deter- 
mined the  matter  of  law  correctly:  Lowe  v.  Paramoru,  Dyer, 
301a. 

But  that  questions  of  law  involved  in  an  issue  of  fact  wf  re 
not  anciently  treated  as  questions  to  be  answered  by  the  judges, 
is  further  shown  by  the  fact,  that  bills  of  exceptions  would  not 
lie  for  misdirection  of  the  judges  to  the  jury  in  point  of  law, 
while  the  process  of  attaint  continued  in  use,  and  for  the  very 
reason,  that  the  jury  were  responsible  for  the  correct  decision 
of  such  points  of  law  upon  that  process.  This  fully  appeal's 
from  the  case  of  Chichester  v.  Philips,  Ray.  T.  404,  decided  in 
1680.  In  that  case,  which  was  ejectment,  the  defendant  hav- 
ing introduced  a  will  duly  proved  in  the  ecclesiastical  court, 
and  insisted  that  the  probate  was  conclusive  proof  of  its  execu- 
tion, the  court  declined  so  to  direct  the  jury,  but  left  it  to  them 
to  find  the  fact  upon  that  and  other  evidence.  The  jury  having 
found  against  the  will,  and  a  bill  of  exceptions  being  allowed, 
a  writ  of  error  was  brought  in  the  king's  bench,  when  the  judg- 
ment below  was  affirmed — not  because  the  court  had  instructed 
the  jury  correctly,  but,  in  the  language  of  the  reporter,  "be- 
cause, though  the  evidence  be  conclusive,  yet  the  jury  may  haz- 
ard an  attaint,  if  they  will."  See  also  Philips  v.  Chichestei\  T. 
Jones,  146;  Bull.  N.  P.  316. 

There  would  then  seem  to  be  no  doubt  that  it  was  anciently 
admitted  to  be  the  proper  province  of  the  jury,  in  civil  cases,  ta 
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decide  in  oonfonmty  to  their  own  judgment  aU  questions, 
^hetner  of  law  or  fact,  which  were  embraced  in  the  issue  com- 
mitted to  their  charge.  And  this  result  of  the  authorities  nece»- 
«arily  disposes  of  the  argument  against  the  right  of  juries  drawn 
from  the  maxim.  Ad  qwBstionem  facU  rum  responderU  judiceSf  ad 
^ucBStionem  legi8  rum  respondent  juraiores,  inasmuch  as  it  shows 
that  the  maxim  must  have  been  understood  to  have  reference 
«lone  to  the  questions,  either  of  law  or  fact,  as  they  stood  upon 
the  record. 

The  jurors,  being  anciently  under  no  legal  responsibility  to 
the  judges  for  the  correctness  of  their  decisions,  either  of  the 
law  or  the  facts  of  the  case,  might  properly  exercise  their  own 
discretion  in  their  determination.  But  since  motions  for  new 
trials  and  biUs  of  exceptions  have  been  substituted  for  the  pro- 
<seBB  of  attaint,  and  courts  have  come  to  set  aside  yerdicts, 
l)ecause  the  juiy  disregard  the  opinion  of  the  judge  upon  ques- 
tions of  law  embraced  by  the  issue,  and  for  misdirection  of  the 
judge,  juries  have  been  placed  in  a  new  relation  to  the  judges. 
The  court,  by  the  modem  practice,  having  power  to  revise  the 
decisions  of  juries,  and  to  order  new  trials  for  their  neglect  to 
follow  the  directions  of  the  judge  upon  matters  of  law,  it  has 
consequently  become  their  legal  duty  to  comply  with  such 
directions.  And  the  court,  and  not  the  jury,  may  now  be  prop- 
erly considered  as  the  judges  of  the  law  involved  in  an  issue  of 
fact  in  civil  cases,  though  it  was  formerly  otherwise. 

Having  shown  that  it  was  the  proper  province  of  the  jury,  by 
the  ancient  common  law,  to  determine,  according  to  their  own 
judgment,  the  whole  issue  committed  to  their  charge  in  civil 
<»8es,  it  can  not  well  be  contended  that  their  authority  could  be 
less  extensive  in  criminal  trials.  Indeed,  if  the  common  law 
tiad  originally  limited  the  power  of  juries  in  civil  suits  to  the 
decision  of  the  facts,  and  had  placed  them  under  the  direction 
of  the  court  in  regard  to  the  law  connected  with  the  facts,  it 
might  still  be  claimed  with  entire  confidence  that  no  such  lim- 
itation had  been  imposed  in  prosecutions  for  crimes. 

There  are  severaJ  important  distinctions  between  civil  actions 
^md  criminal  prosecutions,  which  indicate  very  decisively  that 
whatever  our  English  ancestors  might  have  considered  the 
power  of  judges  over  questions  of  law  embraced  in  the  issue  to 
the  jury  in  the  former,  they  must  have  contemplated  their  en- 
tire independence  of  the  judges  in  the  latter. 

In  the  first  place,  there  is  a  marked  and  important  distinction 
between  prosecutions  for  crimes  and  civil  suits,  in  the  authoiily 
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fay  wliiohthey  might  be  institnted.  Any  subject  was  at  fnll  lib- 
erty, at  his  own  pleasure,  to  commence  his  action  against  a 
party  who  he  conceiyed  had  injured  him  in  his  person  or  prop- 
erty, and  might  freely  prosecute  his  suit  to  final  judgment  and 
execution.  But  the  king,  with  the  aid  of  all  the  judges  in  the 
realm,  could  not  put  an  individual  on  trial  for  a  capital  offense 
without  first  obtaining  the  consent  of  the  people  of  the  counly 
assembled  to  pass  upon  the  case  as  a  grand  jury.  And  if,  pre-* 
vious  to  their  investigation  of  the  case,  the  supposed  offender 
had  been  arrested  or  committed  to  jail,  their  refusal  to  counter 
nance  the  prosecution  would  at  once  release  him  from  impris* 
oDment.  After  providing  so  fully  for  the  consent  of  the  peera 
of  the  subject  to  the  veiy  institution  of  a  criminal  prosecution 
Against  him,  it  can  not  well  be  conceived  that  the  jealous 
framers  of  the  common  law  would  have  immediately  withdrawn 
its  protection  from  him  and  transferred  the  power  of  determin- 
ing his  guilt  or  innocence  to  the  servants  to  the  crown.  It  may^ 
be  here  remarked,  that  this  restriction  on  the  very  commence- 
ment of  a  criminal  prosecution  has  been  deemed  so  essential  to* 
the  liberty  of  the  citizen  in  this  ^oout/txy,  iksdr  a  pi&Wsfi^n  1ms 
been  incorporated  into  the  constituttoti*  of-  tfie  United  States^ 
and  into  the  constitutions  of  most  of  the  individual  states,  "  that 
no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  but  upon  the  presentment  of  a  grand  jury." 

Again,  the  rules  of  pleading,  which  were  anciently  adopted^ 
were  designed  to  separate  the  law  from  the  facts,  wherever  it 
was  deemed  practicable,  for  the  purpose  of  submitting  the 
former  to  the  judgment  of  the  court  and  leaving  the  latter  to 
the  determination  of  the  jury.  In  civil  actions,  if  the  defendant 
eould  not  deny  the  facts  on  which  the  suit  was  founded,  he  was 
obliged  to  place  his  defense  upon  the  record  by  special  plea, 
which  pleading  usually  ended  in  demurrer,  forming  an  issue  of 
law  for  the  decision  of  the  court.  If  the  defendant  in  such  case 
pleaded  the  general  issue,  the  court  would  at  once  exclude  hia 
evidence,  so  that  no  power  whatever  was  given  to  the  jury  to 
pass  upon  his  defense.  Under  the  ancient  practice,  in  the  old 
actions  of  debt,  detinue,  covenant,  trespass,  and  replevin,  a 
large  portion  of  the  questions  arising  in  litigated  suits  were  thus 
withdrawn  from  the  action  of  the  jury  and  submitted  to  the 
determination  of  the  judges.  But  in  criminal  prosecutions  the 
accused  was  never  compelled  to  take  his  defense  from  the  jury 
and  submit  it  to  the  court  by  special  justification,  but  might 
ilways  pat  himself  on  the  country  for  his  general  deliverance. 
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It^rill  be  difficult,  I  think,  to  find  a  reason  why  the  roles  of 
pleading,  which  were  adopted  in  ciyil  actions,  were  not  extended 
to  criminal  prosecutions,  unless  it  be  in  the  design  of  the  found- 
ers of  the  common  law,  that  the  right  of  passing  upon  the  crim- 
inality of  the  fact,  as  well  as  upon  the  fact  itself,  involTed  in 
the  general  plea  of  not  guilty,  should,  for  the  safety  of  the  sub- 
ject, be  withheld  from  the  judges  for  the  determination  of  tha 
jury. 

In  the  third  place,  the  contrast  between  ciyil  actions  and 
prosecutions  for  crimes  is  most  distinct  and  striking  in  the  con- 
clusive operation  of  the  verdict  in  criminal  cases.  However  the 
court  may  disapprove  of  a  verdict  of  acquittal,  they  have  no 
power,  as  in  civil  suits,  to  award  a  new  trial.  The  security  of 
the  jury  from  all  consequences  in  giving  it  is  also  full  and  com- 
plete. No  earthly  tribunal  can  revise  their  verdict,  or  call  them 
to  account  for  rendering  it. 

That,  after  a  verdict  of  not  guilty  in  a  criminal  proceeding, 
there  exists  no  power  to  put  the  parly  again  on  trial  for  the 
/ '.  :jr .-'; :  SMue^^ense,  is  a  doctrine  too  weU  understood  to  require  to  be 
' '  •' :  « *;  ;,sUst^€ft3^Bj^«a{£tliQtities»..G^  jury  are  also  exempt  from  all 
quesfibhtf  ih*regtfrd  ,€e*ite  prbpriely.  The  process  of  attaint, 
the  remedy  for  a  false  verdict' in  civil  cases,  was  never  extended 
to  verdicts  in  prosecutions  for  crimes.  This,  though  there  are 
some  dicta  to  the  contrary,  was  admitted  to  be  the  law  by  Lord 
Mansfield  at  the  hearing  of  the  Dean  of  St.  Asaph's  Case,  and  is 
indeed  established  by  authority  beyond  doubt  or  question: 
BushelVs  Case,  Vaugh.  146;  Trials  per  Pais,  274;  1  Ch.  Grim. 
L.  529,  and  cases  there  cited. 

That  attempts  were  made  from  time  to  time,  and  at  various 
periods,  by  English  judges,  to  encroach  upon  the  rights  of 
jurors  to  determine,  in  criminal  proceedings,  the  whole  issue 
committed  to  their  charge,  is  undoubtedly  true.  The  attempts 
were,  however,  resisted,  and  the  contest  carried  on  by  the 
judges  on  the  one  side  and  the  people  on  the  other  constitutes 
a  part,  and  not  an  unimportant  one,  of  the  great  struggle  be- 
tween the  prerogative  of  the  crown  and  the  freedom  of  the  sub- 
ject, which  was  protracted  for  so  long  a  period  in  England,  and 
which  eventually  terminated  in  the  practical  triumph  of  the 
latter. 

Some  notice  of  the  most  prominent  efforts  of  English  judges 
to  coerce  and  control  the  verdicts  of  jurors  in  criminal  trials, 
and  of  the  manner  in  which  they  were  resisted,  will  perhaps 
serve  to  throw  some  light  on  the  question  involved  in  the  pree- 
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ent  case.  The  first  attempts  to  compel  jurors  to  give  verdicts 
in  conformity  to  the  wishes  of  the  judges  were  by  fining  and 
imprisoning  them. 

In  1554  Sir  Nicholas  Throckmorton  was  tried  for  high  trea- , 
son  before  a  court  of  high  commission,  Bromley,  chief  justice 
of  England,  presiding,  and  found  not  guilty,  against  the  charge 
of  the  court.  Before  the  jury  separated  they  were  sent  by  the 
ehief  justice  to  prison,  where  they  remained  several  months, 
when  they  were  released,  upon  the  payment  of  enormous  fines, 
by  which  most  of  them  were  ruined:  ThrochmoriorCs  Case^  1 
Howell's  State  Trials,  901.  In  the  despotic  reign  of  Philip 
and  Maxy,  there  could  be  no  redress  for  this  arbitrary  act  of  op- 
pression. 

In  the  time  of  Elizabeth,  a.  d.  1602,  there  appears  to  have 
been  another  instance  of  a  juiy  being  fined  and  imprisoned  for 
giving  a  verdict  of  not  guilty  on  an  indictment  of  murder, 
against  the  ohazge  of  the  court;  and  so  far  as  anything  is  known, 
the  injury  remained  without  redress:  Wharton's  Case,  Yelv.  24. 

During  the  succeeding  reigns  of  James  I.  and  Charles  I., 
the  court  of  star-chamber,  which  consisted  of  privy  councilors, 
with  two  conmion-law  judges,  was  in  active  operation,  and 
drew  within  its  jurisdiction  complaints  for  libels  and  sedition, 
and  all  offenses  against  the  government  which  were  not  pimish- 
able  capitally.  By  the  imposition  of  enormous  fines  and  the 
infliction  of  barbarous  and  ignominious  punishments,  through 
the  instrumentality  of  this  court,  the  crown  was  generally 
enabled  to  disgrace  and  ruin  whoever  it  chose  to  assail,  without 
calling  upon  jurors  in  the  common  law  courts  to  aid,  by  their 
verdicts,  in  bringing  them  to  the  block  or  the  gallows.  But 
when  that  arbitrary  and  odious  tribunal  was,  in  1641,  abolished 
by  the  long  parliament,  it  became  necessary  for  the  government 
to  resort  again  to  the  ordinary  tribunals  for  the  punishment  of 
crimes,  either  real  or  pretended. 

The  rights  of  juries  had  by  this  time  come  to  be  pretty  well 
understood,  though  they  were  not  yet  fully  acknowledged  hy  the 
ruling  authority,  whether  it  might  be  king  or  commonwealth. 

In  1649,  a  few  months  after  the  execution  of  King  Charles, 
Lieutenant  Colonel  Lilbume  was  indicted  for  high  treason 
against  *'  the  goverxmient,  by  parliament,  without  king  or  house 
of  lords;''  and  on  his  trial  he  argued  to  the  jury,  and  read  from 
Lord  Coke's  Institutes,  to  show  that  they  were  the  judges  of  the 
law  as  well  as  the  fact,  and  the  jury  acquitted  him  against  the 
ebaxge  of  all  the  judges,  who  were  clear  for  a  conviction.    The 
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parliament,  having  failed  to  convict,  passed  a  special  act  banish- 
ing him  by  name,  and  declaring  that  his  return  to  England 
should  be  deemed  felony,  for  which  he  should,  od  convic- 
tion, suffer  death.  He  did  return,  and  in  1G53  was  tried  at  the 
Old  Bailey  for  felony,  against  the  act  by  which  he  had  been 
banished.  A  copy  of  the  act  of  parliament,  dtdy  certified,  was 
produced,  and  Lilbume,  who  was  in  court,  was  fully  proved  to 
be  the  person  named  in  it.  The  jury,  however,  against  the 
charge  of  the  court,  held  the  act  under  which  he  was  prosecuted 
to  be  illegal,  and  found  him  not  guilty.  They  were  afterwards 
severally  called  before  the  counsel  of  state,  and  questioned  in 
regard  to  their  verdict,  and  their  answers  indicate  a  decided  and 
manly  determination  to  maintain  their  independence  as  jurors 
and  freemen.  The  answer  of  one  of  them,  as  entered  on  the 
minutes  of  the  council,  will  serve  as  a  specimen  of  the  whole. 
It  is  as  follows:  '' Michael  Rayner  being  asked  whether  Mr. 
Scobel,  clerk  of  the  house,  did  not  give  evidence  that  Lieutenant 
Colonel  John  Lilbume,  at  the  bar,  was  the  very  Lilbume  against 
whom  the  act  was  made,  he  said  he  did  give  that  evidence, 
and  that  lie  did  believe  he  said  true,  and  that  the  copy  of  the 
act  of  parliament  produced  was  a  true  copy."  But  saith,  "  that 
he  and  the  rest  of  the  jury  took  themselves  to  be  judges  of 
matter  of  lav:  as  well  as  of  matter  of  fact;  although  he  confessed 
that  the  bench  did  say  they  were  only  ludg^s  of  the  fact:" 
2  Hargrave's  State  Trials,  79,  80. 

In  the  reign  of  Charles  II.,  Kelynge,  chief  justice  of  the 
king's  bench,  a  pliant  instrument  of  the  crown,  fined  Sir  Hcniy 
Wyndham  and  eleven  others  of  a  grand  jury  because  they  would 
not  find  a  bill  of  indictment  for  murder,  telling  them  that,  the 
man  Laving  died  at  the  hand  of  the  party,  it  was  their  duty  to 
find  the  bill,  it  being  matter  of  law  for  the  court  whether  it  was 
murder  or  in  self-defense.  He  also  fined  a  petit  jury,  wbo  re- 
fused to  convict  ft  party  on  an  indictment  under  the  conventicle 
act,  and  the  next  year  imposed  a  fine  upon  another  jury,  who 
declined  to  follow  his  directions  upon  a  matter  of  law.  His 
own  account  of  the  latter  case,  as  given  in  his  reports,  page  50, 
is  as  follows: 

**  Hood  was  indicted  for  the  murder  of  Newman,  and  upon 
the  evidence  it  appeared  that  he  killed  him  without  any  provo- 
cation, and  thereupon  I  [Kelynge]  directed  the  jury  that  it  was 
murder,  for  the  law  in  that  case  intended  malice,  and  I  told  them 
they  were  the  judges  of  the  matter  of  fact,  namely,  whether 
Newman  died  by  the  hand  of  Hood;  but  whether  it  was  murder 
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or  manwlanghtcr,  that  ivas  matter  of  law,  in  which  they  were  to 
obaerre  the  direotionB  of  the  court.  But  notwithstanding  they 
would  find  it  only  manalanghter;  whereupon  I  took  thcTerdict, 
and  fined  the  jury,  of  which  John  Gk>ldwier  was  foreman,  Ave 
pounds  apiece/' 

These  illegal  acts  of  the  chief  justice  haying,  in  December, 
1667,  been  brought  to  the  notice  of  parliament,  witnesses  were 
examined,  and  he  was  heard  in  his  defense,  and  the  grand  com- 
mittee of  justice  reported  to  the  house  of  commons,  that  the 
proceedings  of  the  lord  chief  justice  in  these  cases  were  **  inno- 
vations in  the  trial  of  men  for  their  lives  and  liberties,  and  that 
he  had  used  an  arbitnuy  and  illegal  power,  which  was  of  dan- 
gerous consequence  to  the  lives  and  liberties  of  the  people  of 
England."  The  committee  also  recommended  that  **  the  lord 
chief  justice  be  brought  to  trial,  in  order  to  condign  punish- 
ment, in  such  manner  as  the  house  should  judge  most  fit  and 
requisite."  But  he,  having  petitioned  to  be  heard  at  the  bar  of 
tiie  house,  and  there  making  an  abject  submission,  the  matter, 
by  the  intercession  of  his  friends,  was  suffered  to  drop  without 
being  further  prosecuted:  Penn  and  Mea^s  IVial,  6  Howell's 
State  Trials,  992;  BushelTs  Case,  Id.  1019. 

Only  one  other  attempt  to  control  the  decisions  of  jurors  by 
punishing  them  for  unsatisfactory  verdicts  will  be  mentioned. 
In  1670,  the  famous  William  Penn,  together  with  William 
Mead,  were  tried  at  the  Old  Bailey  before  a  court  of  oyer  and 
terminer,  the  recorder  of  London  presiding,  for  a  breach  of  th^ 
peace,  in  being  concerned  in  a  tumultuous  and  unlawful  assem* 
bly.  The  proof  was,  that  some  two  or  three  hundred  persons 
had  peaceably  and  quietly  met  in  Grace  street,  London,  and 
listened  to  the  preaching  of  Penn.  Penn  contended  that  there 
had  been  no  breach  of  the  peace;  that  the  assembly  was  lawful; 
and  he  read  from  Lord  Coke  to  the  jury  in  support  of  his  posi- 
tion. The  court  charged  strongly  and  bitterly  against  the  pris- 
oners; but  the  jury  disregarded  the  charge  and  returned  a  ver- 
dict of  not  guilty.  There  were  no  disputed  facts,  and  there  can 
be  no  doubt  the  jury  decided  the  law  correctly.  The  court, 
however,  were  in  great  fury  with  the  jury,  and  immediately 
fined  them  forty  marks  each,  and  committed  them  to  Newgate. 
Edward  Bushell,  one  of  the  jurors,  with  a  similar  resolution  to 
that  of  John  Hampden  in  regard  to  the  ship-money,  refused  to 
obiain  his  release  by  paying  his  fine,  and  brought  his  writ  of 
kabeaa  corpus  to  the  court  of  common  pleas.    It  being  returned 
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apon  the  writ,  that,  being  one  of  the  juiy,  Bnshell  had  acquit- 
ted Penn  and  Mead  against  eTidenoe,  and  also  "  contrary  to  the 
direction  of  the  court  in  matter  of  law/'  the  question  of  the 
power  of  the  court  to  control  their  Terdict  upon  the  matter  of 
law  was  distinctly  raised.  The  case  was  argued  before  eleven  of 
the  twelye  judges,  and  their  judgment  was  deliyered  by  Chief 
Justice  Yaughan,  denying  any  such  power  of  control  in  the 
court,  and  vindicating  the  right  of  the  jury  to  determine  both 
the  law  and  the  fact  by  their  general  verdict;  and  Bushell  waa 
thereupon  discharged:  BtiaheWs  Case,  Yaugh.  18&-158. 

I  am  not  aware,  that  the  independence  of  juries  thus  sanc- 
tioned by  the  judgment  in  BushelTs  Case,  has  ever  since  been 
practically  invaded,  except  in  prosecutions  for  libel.  Even  in 
that  class  of  prosecutions,  the  whole  question  of  the  guilt  or 
innocence  of  the  accused  appears  to  have  been  submitted  to  the 
jury  for  a  period  of  over  fifty  years  after  that  decision.  Among 
the  instances  in  which  this  was  done,  was  the  trial  of  Thomp- 
son, in  1682;  of  the  seven  bishops,  in  1688;  and  of  Tutchin,  be- 
fore Chief  Justice  Holt,  in  1704.  But  during  the  reign  of 
Qeorge  n.,  it  began  to  be  argued  by  some  of  the  judges  at  nisi 
prius,  that  whenever  the  law  could  by  any  means  be  separated 
from  the  facts,  in  criminal  trials,  it  should  be  determined  by 
the  court;  that  it  could  be  thus  separated  in  prosecutions  for 
libels,  because  the  libel  was  set  forth  in  the  information;  and 
whether  the  matter  charged  to  have  been  published  was  really 
libelous  or  not,  was  matter  of  law  for  the  determination  of  the 
court.  It  was  accordingly  held,  that  the  only  questions  to  be 
submitted  to  the  jury  were  the  fact  of  publication,  and  the 
truth  of  the  innuendoes  set  forth  in  the  information.  Upon 
proof  of  these,  the  jury  were  required  to  render  a  verdict  of 
guilty;  leaving  the  question  whether  the  publication  was  a 
crime  or  not  for  the  subsequent  decision  of  the  court:  2  Starkie 
on  Slander,  c.  16. 

This  doctrine,  which  withdrew  from  the  juxy  the  whole  ques- 
tion of  the  criminality  of  the  publication,  if  it  could  have  been 
firmly  established,  would  have  placed  in  the  hands  of  the  judges 
substantially  the  same  power  over  political  discussions  that  had 
been  so  odiously  exercised  by  the  long-suppressed  court  of  star- 
chamber.  It  was  adopted  by  Lord  Mansfield  soon  after  he  took 
his  seat  on  the  king's  bench,  and  was  followed  by  him  in  the 
trials  of  Woodfall  and  others;  by  Mr.  Justice  BuUer  in  the 
Deanof  8t.  Asaph's  Case;  and  on  a  motion  for  a  new  trial  in  the 
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latter  case,  it  mm,  in  1786,  declared  to  be  the  law,  hy  the  uxuoi- 
imous  decision  of  the  king's  bench:  Bex  v.  Dean  of  8L  Asaph^ 
8  T.  B.  429. 

This  doctrine  of  the  king's  bench  did  not,  howeTer,  meet  the 
approbation  of  all  the  judges  in  Westminster  hall,  and  it  was 
earnestly  and  Tehementlj  opposed  by  most  of  the  leading  mem- 
bers of  the  profession,  who,  when  employed  for  defendants, 
appealed  from  the  judge  to  the  jury  in  regurd  to  their  constitu- 
tional rights,  and  in  many  instances  were  successful  in  cases 
wjiere,  if  the  whole  matter  had  been  left  to  the  jury,  verdicts  of 
guilty  would  probably  haye  been  obtained.  GChis  struggle 
against  the  alleged  judicial  invasion  of  the  independence  of 
juries  continued  from  the  time  of  Woodfall's  trial,  in  1770,  till 
1792,  when  the  nation  being  thoroughly  roused,  the  subject  was 
taken  up  in  parliament,  and  Mr.  Fox's  famous  libel  act  passed, 
by  which  trials  for  libels  were  placed  upon  a  like  footing  with 
other  criminal  prosecutions.  Parliament  refused  to  recognize 
the  decision  of  the  king's  bench  as  ever  having  been  the  law  of 
the  land,  the  preamble  of  the  act  declaring,  that  ''whereas 
doubts  have  arisen  "  as  to  the  competency  of  jurors  in  prosecu- 
tions for  libels  '*  to  give  their  verdict  upon  the  whole  matter  in 
issue,"  therefore,  it  was  enacted  that  the  jury  might  give  such 
verdict,  etc. 

This  controven^  in  regard  to  the  rights  of  jurors  was  the 
occasion  of  the  well-known  attack  of  Junius  upon  Lord  Mans- 
field, which,  so  far  as  it  imputed  corrupt  motives  to  that  dis- 
tinguished and  venerated  magistrate,  was  unquestionably  un- 
founded and  unjust.  Lord  Mansfield  was  doubtiess  sincere  in  the 
belief  that  such  a  doctrine,  which  had  been  acted  upon  by  other 
judges  previous  to  his  time,  was  essential  to  the  preservation  of 
order  and  good  government  against  sedition  and  licentiousness. 
It  is  difiicult,  however,  to  free  him  from  the  suspicion  of  partiality 
of  feeling  in  this  matter.  He  appears  to  have  been  a  member  of 
the  cabinet  when  the  prosecutions  for  libels  against  Wilkes,  and 
also  that  against  Woodfall,  which  he  afterwards  tried,  were  re- 
solved upon,  though  it  can  not  well  be  supposed  he  would  have 
participated  in  the  deliberations  in  regard  to  them.  After  he 
ceased  to  be  a  member  of  the  cabinet  council,  he  long  exerted 
great  influence  with  the  ministry,  and  was  relied  upon  by  them 
to  defend  their  measures  in  the  house  of  lords,  which  he  often 
did  with  consummate  skill  and  ability.  Unless  he  is  to  be  con- 
sidered as  exalted  entirely  above  the  common  frailties  of  human 
nature,  it  is  soaccely  conceivable  that  he  could  have  been  entirely 
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impartial  in  pxoseoatioiiB  institnted  and  maintained  by  an  ad- 
ministration Mrith  which  he  was  so  intimately  connected.  He 
would  seem,  indeed,  to  have  been  one  of  that  yeiy  class  of 
judges  against  the  effects  of  whose  bias  in  favor  of  the  govern- 
ment the  independence  of  jurors  in  matters  of  law  as  well  aa  of 
fact  was  originally  designed  to  guard. 

It  may  be  added  that,  though  the  opinion  of  Lord  Mansfield, 
in  the  Dean  of  St.  Asaph's  Case,  is  ingenious  and  able,  as  is 
everything  that  emanated  from  his  powerful  mind,  yet  it  is  never- 
theless unsatisfactory.  The  intention  with  w:hich  the  act  is 
done  must  be  an  ingredient  of  every  crime,  and  is  necessarily  a 
question  of  fact.  By  the  rule  adopted  by  the  king's  bench,  it  is 
manifest  that  the  question  of  intent  was  withdrawn  from  the  jury 
and  transferred  to  the  court.  To  this  extent,  at  least,  the  decis- 
ion can  not  be  sustained  by  argument.  The  libel  act  eventually 
passed  the  house  of  commons  without  a  division,  and  met  with 
but  a  feeble  opposition  in  the  house  of  lords.  It  was  advocated 
in  both  houses  on  the  ground  that  juries,  in  criminal  trials,  had 
the  constitutional  right  to  pass  upon  the  whole  issue,  the  law  as 
well  as  the  facts,  and  that  this  right,  having  been  improperly 
invaded,  ought  to  be  restored  to  its  former  footing:  29  Pari. 
Hist.  577,  741,  1404.  Mr.  Worthington,  in  his  treatise  on  the 
power  of  juries,  although  he  endeavors  to  Tr.aintain  the  general 
authority  of  judges  to  direct  them  in  matters  of  law,  admits  that 
in  cases  of  libel,  "  the  extraordinary  right  to  decide  the  law  has 
been  by  the  legislatiure  expressly  committed  to  juries:"  P.  196. 
Now,  the  language  in  which  this  right  has  thus  been,  as  Mr. 
Worthington  says,  expressly  committed  to  juries,  is  found  in  the 
first  section  of  the  act,  and  is  simply,  "  that  the  jury  sworn  to 
try  the  issue  may  give  a  general  verdict  of  guilty  or  not  guilty 
upon  the  whole  matter  put  in  issue."  It  is  undoubtedly  true, 
that  this  does  admit  the  right  in  the  jury  to  decide  the  law  as  well 
as  the  fact  involved  in  the  issue;  but  it  is  precisely  the  same 
authority  that  has  always  belonged  to  jurors  in  all  other  crim- 
inal trials,  and  has  been  exercised  without  question  or  objection 
ever  since  the  judgment  in  BtisheU's  Case^  Yaugh.  186.  How 
the  permission  given  to  the  jury  in  the  libel  act  to  pass  upon  the 
whole  matter  in  issue  can  confer  the  power  to  judge  of  the  law 
embraced  in  it,  and  the  same  permission  which  has  always  been 
given  by  the  common  law  can  be  construed  to  withhold  it,  is  to 
me  incomprehensible.  I  apprehend  the  same  authority  to  de- 
cide upon  all  matters  in  the  issue  exists  in  both  cases. 

In  tbis  country  the  decisions  of  judges  and  the  opinions  of 
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juiista  and  statesmen  haye  been,  until  a  Teiy  xeoent  period,  quite 
uniform  in  favor  of  the  independence  of  juries  in  criminal  trials. 

On  the  trial  of  Henfield,  for  illegal  privateering,  before  Judges 
Wilson  and  IredeU,  of  the  United  States  supreme  court  at  Phil- 
adelphia, in  1793,  Judge  Wilson  charged  the  jury,  that  they,  in 
their  general  verdict,  must  decide  both  the  law  and  the  facts: 
Wharton's  State  Trials,  88.  Judge  Wilson  had,  previously,  in 
a  course  of  law  lectures,  delivered  in  the  College  of  Philadelphia, 
maintained,  by  argument  and  authority,  this  right  of  juries  in 
all  criminal  trials:  2  Wilson's  Works,  866-875.  The  sedition 
act  of  1798  furnishes  the  very  strongest  evidence  of  the  sense  of 
the  profession,  as  well  as  of  the  people  of  this  country  at  that 
tiikie,  upon  this  question.  That  act  prescribed  a  punishment  for 
libels  on  the  government  of  the  United  States  and  its  officers, 
and  after  providing  that  the  accused  might  give  the  truth  of  the 
libel  in  evidence,  declared,  that  ''the  jury  who  should  try  the 
cause  should  have  a  right  to  determine  the  law  and  the  fact,  as 
in  other  cases;"  the  words  ''as  in  other  cases"  being  a  direct 
reference  to  a  right,  the  existence  of  which  was  understood  to 
be  sufficiently  well  known  to  form  a  general  rule  of  action. 

Judge  Chase,  of  the  United  States  supreme  court,  on  the  trial 
of  Fries  for  treason  in  May,  1800,  charged  the  jury  that  "  it  was 
the  duty  of  the  court,  in  that  and  all  criminal  cases,  to  state  to 
the  jury  their  opinion  of  the  law  arising  on  the  facts;  but  that 
the  jury  were  to  decide,  in  that  and  in  all  criminal  cases,  both  the 
law  and  the  facts,  on  their  consideration  of  the  whole  case:" 
Chase's  Trials,  by  Evans,  App.  12,  45.  This  opinion  of  Judge 
Chase  is  entitled  to  the  more  weight,  from  his  well-known  bias 
in  favor  of  the  government  in  state  prosecutions,  for  the  undue 
manifestation  of  which  bias  on  this  very  trial  he  was  afterwards 
impeached  before  the  senate.  On  the  trial  of  the  impeachment, 
which  took  place  in  1804,  Mr.  Tilghman,  an  eminent  attorney  of 
Pennsylvania,  testified  on  being  inquired  of,  "  that  the  usual 
practice  in  the  courts  in  which  he  had  been,  was  for  the  court 
to  permit  the  counsel  on  both  sides  to  argue  the  law  to  the  jury 
at  length,"  and  after  they  finished,  for  the  court  to  charge,  and 
that  "  they  generally  informed  them  what,  in  the  opinion  of  the 
court,  was  the  law,  but  that  the  jury  were  the  judges  of  the  law 
and  the  fact:"  Id.,  27.  And  this  right  of  the  jury,  though  the 
question  in  regard  to  it  did  not  directly  arise  on  the  trial  of  the 
impeachment,  appears  to  have  been  generally  understood  by 
the  managers  and  counsel  to  be  the  settled  law:  Id.,  101, 109, 
182,  242,  247. 
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On  the  ioJal  of  William  S.  Smith,  before  the  district  court  of 
the  United  States,  at  New  York,  in  1806,  for  being  concerned  in 
a  military  enterprise  against  the  Spanish-American  provinces, 
Judge  Talmadge  charged  the  jury  that  it  was  a  well-settled  rule 
of  law  that  the  right  appertained  to  them  to  decide  the  law  as  well 
as  the  facts  in  criminal  prosecutions,  '*  but  that  the  jury  were 
not,  therefore,  above  the  law;  and  that,  in  executing  the  right, 
they  attached  to  themselves  the  character  of  judges,  and  as  such 
were  as  much  bound  by  the  rules  of  legal  decision  as  those  who 
presided  over  the  bench:"  Tried  of  Smith  and  Ogden^  236. 

On  the  trial  of  Wilson  and  Porter,  in  1830,  for  robbing  the 
mail.  Judge  Baldwin,  of  the  supreme  court  of  the  United  States, 
after  stating  to  the  jury  what  he  conceived  the  law  applicable  to 
the  case  to  be,  addressed  them  as  follows:  *'  We  have  stated  to 
you  the  law  of  this  case,  under  the  solemn  duties  and  obliga- 
tions imposed  on  us,  under  the  clear  conviction  that  in  doing  so 
we  have  presented  to  you  the  true  test  by  which  you  will  apply 
the  evidence  to  the  case;  but  you  will  distinctly  understand  that 
you  are  the  judges  both  of  the  law  and  the  fact  in  a  criminal 
case,  and  are  not  bound  by  the  opinion  of  the  court;  you  may 
judge  for  yourselves,  and  if  you  should  feel  it  your  duty  to  differ 
from  us,  you  must  find  your  verdict  accordingly:"  United  States 
V.  WHson  and  Porter,  Baldw.  99. 

In  the  state  of  New  York,  in  1804,  iu  the  case  of  The  People 
V.  Croswell,  1  Cai.  149,  for  a  libel  on  President  Jefferson,  the 
supreme  court  was  equally  divided  upon  the  question  whether 
the  intent  of  the  respondent  in  making  the  publid&tiou  ought 
to  have  been  submitted  to  the  jury;  Judges  Lewis  and  Living- 
ston holding  to  the  doctrine  of  Lord  Mansfield,  in  the  Dean  of 
St.  Asaph's  Case^  and  Judges  Kent  and  Thompson  being  of 
opinion  that  the  whole  isstie  was  for  the  jury.  The  attention  of 
the  legislature  of  the  state  being  thus  called  to  the  subject,  an 
act  was  passed  in  1805,  which,  after  reciting  that  doubts  had 
arisen  whether,  in  prosecutions  for  libel,  the  jury  had  a  right  to 
give  their  verdict  on  the  whole  matter  in  issue,  declares  that 
"  in  any  such  indictment  or  information  the  jury  who  shall  try 
the  same  shall  have  a  right  to  determine  the  law  and  the  fact 
under  the  direction  of  the  court,  in  like  manner  as  in  other 
criminal  cases;"  thus,  equally  as  in  the  case  of  the  sedition  act, 
furnishing  most  conclusive  evidence  that  the  general  right  of 
the  juries  to  judge  of  both  law  and  facts  was  understood  to  be 
settled  and  established. 

So  important  was  the  independence  of  juries  in  trials  for 
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libela  deemed  to  be,  that  the  proyiaions  of  the  act  of  1806  were 
sabBtantially  incorporated  into  the  amended  constitation  of  the 
state  in  1821;  and  similar  provisions  implying  the  existence  of 
the  right  of  the  jury  to  determine  the  law  and  the  facts,  in  all 
criminal  trials,  will  be  found  in  the  constitutions  of  many,  prob- 
ably of  a  majority,  of  the  states  of  the  Union.  Indeed,  the  oppo- 
sition to  this  generally  approved  doctrine  seems  to  have  been  so 
isolated  and  inconsiderable  in  this  country  as  scarcely  to  have 
attracted  attention  until  it  was  brought  into  notice  by  Judge 
Story,  in  1835,  in  the  case  of  Battiste,  before  mentioned.  The 
following  state  authorities  are  also  in  favor  of  the  now  con- 
troverted rights  of  juries:  Slate  v.  Snow,  18  Me.  346;  2  Swift's 
Dig.  174;  1  Wheeler's  Grim.  Beo,  108,  269;  Doss  v.  dmrnxm- 
weaUh,  1  Gratt.  667;  Stale  v.  JUen,  1  McCord,  525  [10  Am. 
Dec.  G87|;  Bolder  v.  State,  5  Ota.  441;  State  v.  Jones,  6  Ala. 
6G6;  Armstrong  v.  State,  4  Blackf.  247,  overruling  Toionsend 
T.  Slate,  2  Id.  151;  Patterson  v.  State,  7  Ark.  59  [44  Am.  Dec. 
630]. 

In  Massachusetts,  as  well  as  in  other  states,  the  early  doc- 
trine appears  to  have  been  favorable  to  the  independence  of 
juries  in  all  criminal  trials;  and  so  late  as  1830,  in  the  trial  of 
Enapp,  Commonwealth  v.  Knapp,  10  Pick.  497  [20  Am.  Dec. 
634],  for  murder,  the  supreme  court  of  that  state,  sitting  in 
bank,  acknowledged  and  declared  the  right  of  the  jury  to  de- 
termine the  law  as  well  as  the  facts  by  their  general  verdict; 
and  in  1837,  in  the  case  of  the  Commonweallh  v.  KneeUmd,  20 
Id.  206,  the  same  doctrine  seems  to  be  admitted.  But  in  the 
case  of  Commonwealth  v.  Porter,  10  Met.  263,  decided  by  the 
supreme  court  in  1845,  the  previous  cases  on  that  subject  were 
disregarded,  and  the  right  of  the  jury  to  differ  from  the  court 
in  relation  to  the  law,  in  making  up  their  verdict,  is  denied. 
The  court,  however,  seem  to  shrink  from  the  consequences  of 
their  decision;  for  it  is  a  singular  feature  of  the  case,  that  al- 
though the  court  held  that  the  jury  must  be  absolutely  gov- 
erned by  the  law  as  laid  down  by  the  court,  yet  the  verdict  was 
nevertheless  set  aside,  because  the  judge  who  tried  the  case 
refused  to  allow  the  counsel  for  the  accused  to  argue  the  law  to 
the  jury.  It  would,  therefore,  now  seem  to  be  the  law  of  Mas- 
sachusetts, that  it  is  an  acknowledged  rigEt  of  the  respondent's 
counsel  to  read  his  authorities,  and  argue  the  law  fully  to  the 
jury;  yet  that,  if  the  jury  pay  the  slightest  regard  to  the  author- 
ities or  argument,  they  violate  a.  settled  principle  of  law,  and 
are  perhaps  guilty  of  official  perjury.    I  can  not  but  think  that 
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apon  one  or  the  other  of  theee  points,  the  rapieme  court  ol 
MassachuBettB  mnst  be  in  error. 

The  right  of  juriee  is  also  either  qualified  or  denied  in  Jfonf* 
gomery  ▼.  State,  11  Ohio,  427;  Pierce  y.  State,  13  N.  H.  686; 
Montee  t.  GommonweaUh,  3  J.  J.  Marsh.  149;  Ibumaend  ▼.  State^ 
2  Blackf.  161,  since  overruled  as  before  stated. 

I  ynH  now  proceed  to  notice  some  objections  that  have  been 
made  to  the  doctrine  maintained  in  this  opinion. 

The  opinion  of  Chief  Justice  Best,  in  Zevi  t.  MUne,  4  Bing. 
196,  was  relied  upon  by  the  counsel  for  the  state,  to  show  that 
even  in  England  the  libel  act  has  not  been  considered  as  con- 
ferring authority  on  the  jury  to  determine  the  law  involved  in 
the  issue  of  not  guilty.  Such  appears  to  have  been  the  lan« 
guage  of  that  judge,  not  only  in  that  case,  but  in  the  pre* 
vious  case  of  Bex  v.  Burdett,  4  Bam.  &  Aid.  96;  S.  0.,  6  Eng. 
Com.  L.  404.  But  in  Bex  v.  Burdett,  Chief  Justice  Abbott  dif- 
fered with  him,  and  declared  as  his  opinion,  ''that  the  jury 
were  at  liberty  to  exercise  their  own  judgments  upon  the  whole 
matter  in  issue,  after  receiving  the  opinion  and  declaration  of 
Hie  judge."  Since  the  case  of  Levi  v.  Milne,  the  subject  has 
undergone  considerable  discussion  in  England;  and  it  appears 
now  to  be  settled,  against  the  opinion  of  Chief  Justice  Best, 
that  the  whole  matter  of  the  issue  is  for  the  jury.  It  is  now 
held,  that  the  judge  is  not  bound  to  give  his  opinion  to  the 
jury,  whether  the  publication  be  a  libel  or  not,  and  that  the 
whole  question  of  libel  or  no  libel  is  for  their  determination: 
Fairman  v.  Ives,  6  Bam.  <&  Aid.  642;  S.  C,  7  Eng.  Com.  L. 
220;  Baylis  v.  Lawrence,  11  Ad.  &  El.  920;  S.  C,  39  Eng.  Com. 
L.  270. 

Mr.  Worthington,  in  his  work  on  the  power  of  juries,  refers 
to  a  few  ancient  authorities  in  support  of  the  idea  of  there  hav- 
ing formerly  been  a  controlling  power  in  the  judges  over  the 
points  of  law  embraced  in  the  issue  to  the  juiy;  none  of  which 
will,  however,  on  examination,  be  found  to  sustain  that  posi- 
tion. Thus  he  says  "it  is  most  unequivocally  declared  by 
Glanville,  that  the  assize  could  not  decide  upon  the  law  con- 
nected with  disseisin."  And  hence  he  would  have  it  luider- 
stood  that  the  statute  of  Westminster  2  did  not  mean,  as  its 
language  imports,  that  the  juiy  might  decide  upon  the  question 
of  disseisin  by  their  general  verdict.  But  the  case  put  in  Glan- 
ville, lib.  2,  c.  6,  by  Mr.  Worthington's  own  showing,  was  one 
in  which  the  pleadings,  which  were  then  ore  tentis,  ended  in  an 
issue  of  law,  and  because  it  had  thus  become  an  issue  of  law 
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on  the  record,  the  trial  was  withdrawn  from  the  assize  and 
transferred  to  the  court:  Worthington,  118. 

He  also  relies  upon  three  cases  in  Plowden's  reports,  tiz,  : 
Toumsend^s  Case,  Plowd.  Ill;  WUlum  t.  Berkley,  Id.  228;  and 
Grendon  t.  Bishop  of  Lincoln,  Id.  498.  In  the  first  case,  the 
jury  found  a  special  verdict,  stating  the  &cts  at  large,  and  then 
added  their  own  conclusion  in  regard  to  the  law.  The  very  ob- 
ject of  a  special  verdict  being  to  submit  the  question  of  law  to 
the  court,  it  was  very  properly  held,  that  the  jury  had  exceeded 
their  authority,  and  the  court  adopted  their  own  conclusion 
upon  the  facts  found.  In  the  next  case,  one  of  the  parties,  in 
order  to  get  his  case  to  a  jury,  undertook  to  traverse  a  matter 
of  law;  but  the  court,  in  the  language  of  Plowden,  held,  "  that 
if  the  parties  are  agreed  upon  the  matter  of  fact,  they  shall  not 
traverse  the  law  thereupon,  as  to  say,  the  law  upon  this  matter 
is  with  me,  without  that,  that  it  is  with  you;  but  the  judges  shall 
adjudge  upon  it  without  traverse  of  the  pariy/'  And  the  third 
case  is  to  the  same  efiect,  that  a  party  could  not  traverse  matter 
of  law,  because  that  was  to  be  decided  by  the  court:  Worthing- 
ton,  119-124.  In  these  several  cases  the  province  of  the  court 
to  determine  questions  of  law  is  very  properly  insisted  on;  but  in 
none  of  them  is  there  any  intimation  that  the  court  could  deter- 
mine any  question  of  law  which  arose  out  of  the  issue  on  a  jury 
trial.  Indeed,  the  most  thorough  research  in  &vor  of  the  re- 
Btricted  right  of  juries  has  not  brought  to  light  a  single  ancient 
authority  which  countenances  the  existence  of  such  a  power  in 
the  court,  even  in  civil  cases,  while  the  remedy  for  a  false  ver- 
dict by  attaint  was  in  use;  nor  a  single  authority  which  contra- 
venes in  the  slightest  degree  the  doctrine  laid  down  by  the  plain 
language  of  the  statute  of  Westminster  2,  of  Littleton,  and  of 
Coke,  that  the  jury,  by  a  general  verdict,  decide  upon  the  law 
as  well  as  the  fact  included  in  the  issue.  While,  on  the  other 
hand,  the  doctrine  of  the  statute,  sanctioned  by  those  venerated 
expounders  of  the  ancient  law,  has  been  shown  to  be  in  accord- 
ance with  contemporaneous  decisions  and  practice.  It  may  not 
be  wholly  out  of  place  to  add,  that  this  view  of  the  right  of  jurors 
is  sustained  by  the  learned  Mr.  Hargrave,  in  his  commentary 
upon  the  maxim.  Ad  qiUBStionem,  etc.,  in  Coke's  Institutes,  and 
also  by  Mr.  Chitty,  in  his  approved  treatise  on  criminal  law: 
Co.  lit  155,  note  276;  1  Ch.  Crim.  L.  637. 

It  has  been  claimed,  that  the  allowance  of  bills  of  exceptions 
in  criminal  cases  is  inconsistent  with  a  right  of  the  jury  to  pass 
upon  the  whole  matter  in  the  issue  tried  by  them.    It  is  doubt> 
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less  tme,  that  the  doctrine  of  bills  of  exoeptioiiB  prooeeds  upon. 
the  presumption  that  the  directions  of  the  judge  in  matters  of 
law  are  followed  by  the  jury  to  the  extent  to  which  such  direc- 
tions are  made  subject  to  the  revision  of  the  court;  and  to  that 
extent  the  law  involved  in  such  issue  may  be  conceded  to  be  un* 
der  the  control  of  the  court.  But  the  limited  extent  to  which 
the  remedy  may  be  applied  furnishes  an  argument  in  favor  of 
rather  than  against  the  controverted  right  of  juries. 

Bills  of  exceptions  were  unknown  to  the  common  law,  and 
in  England  were  authorized  by  the  statute  of  Westm.  2,  c 
31,  which  has  been  uniformly  held  to  apply  only  to  civil  suits. 
Neither  in  England  nor  in  the  federal  courts  of  the  T3nited 
States  was  there  ever  any  remedy  by  bill  of  exceptions  in  crim- ' 
inal  cases:  1  Ch.  Orim.  L.  622;  United  States  v.  Giberl,  2  Sumn. 
19.  The  remedy,  wherever  it  exists,  is  founded  on  the  local 
statutes  of  the  several  states.  In  this  state  the  accused  party, 
in  case  a  verdict  of  guilly  is  returned  against  14m,  may  file  ex- 
ceptions to  any  decision  or  ruling  of  the  judge  upon  the  trial* 
and  carry  the  matter  of  law  to  the  supreme  court.  But  no  pro- 
vision is  made  for  exceptions  in  behalf  of  the  state,  aAd  a  ver- 
dict of  acquittal  is  beyond  their  reach. 

It  is  most  obvious  that  this  remedy  does  not  deprive  the  ao- 
cused  of  any  privileges  which  he  had  before  enjoyed,  but  was 
designed  to  furnish  him  with  a  new  and  additional  security 
against  the  danger  of  an  illegal  conviction.  To  the  protection 
which  the  common  law  had  provided,  that  before  the  accused 
should  be  subjected  to  punishment  for  a  crime  there  should  be  a 
verdict  of  his  equals  that  in  fact  and  in  law  he  had  been  guilty 
of  it,  the  statute  superadded  the  further  security  that  the  decis- 
ion of  the  jury  against  him  should  not  have  been  induced  by 
such  action  or  advice  of  the  court  as,  in  the  opinion  of  the 
superior  tribunal,  was  contrary  to  law.  The  effect  of  the  rem- 
edy is,  not  to  deprive  the  jury  of  the  right  in  favor  of  the  pris- 
oner of  determining  the  law,  but  to  render  a  concurrence  in 
opinion  of  both  the  court  and  the  jury,  in  regard  to  the  law, 
necessary  to  his  conviction  and  punishment. 

The  modem  practice  in  England  of  granting  new  tiials  in 
cases  of  misdemeanors,  where,  in  the  opinion  of  the  judges,  iho 
verdict  is  against  law,  produces  the  same  effect  as  our  bills  of 
exceptions.  A  new  trial  is  never  granted  on  application  of  the 
cro¥m,  but  only  on  that  of  the  prisoner,  after  a  verdict  of  guilty. 
It  furnishes  the  accused  with  an  additional  shield  for  his  de- 
fense, but  takes  from  him  no  previous  right.    Both  bills  of  ex- 
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oeptions  and  new  trials  aie  similar  in  their  operation  to  a  motion 
in  airest  of  jndgment.  They  axe  all  applied  after  a  verdict  of 
gniltj  by  the  jury ,  and  all  operate  as  additional  securities  against 
his  illegal  and  improper  punishment. 

When  the  legislature  of  a  state  shall  become  bold  enough  to 
provide  by  law  that  exceptions  may  be  filed  in  behalf  of  the 
prosecution  and  a  yerdict  of  acquittal  set  aside  and  a  seoond 
trial  awarded,  for  the  reason  that  the  jury  disregarded  the  in- 
structions of  the  judge  upon  the  matter  of  law,  then,  and  not 
till*then,  can  an  argument  be  raised  from  the  law  of  exceptions 
against  the  right  of  juries  in  favor  of  the  prisoner  to  determine 
both  the  law  and  the  fact  inyolved  in  the  issue. 

The  alleged  unfitness  of  jurors  to  decide  questions  of  law  has 
been  urged  as  an  argument  against  their  legal  right  to  make  such 
decisions ;  and  though  the  argument  must  necessarily  be  inconclu- 
rive,  it  may  nevertheless  be  proper  to  notice  it.  It  is  undoubt- 
edly true,  that  judges  are  presumed  to  be  possessed  of  legal 
learning  greatly  superior  to  that  of  jurors,  and  in  that  respect 
to  be  much  more  competent  to  decide  legal  questions.  It  is  to 
be  noticed,  however,  that  the  question  involved  in  an  issue  of 
not  guilfy  of  a  crime  are  seldom,  if  ever,  of  a  complicated  or 
difficult  character.  They  relate  to  the  sufficiency  of  the  evidence 
to  constitute  the  crime  charged  in  the  indictment;  as  whether 
the  proof  is  sufficient  to  show  that  the  party  accused  has  com- 
mitted the  crime  of  murder,  of  manslaughter,  of  theft,  of  perjury, 
of  arson,  etc. ;  which  questions,  with  the  aid  of  the  arguments 
of  opposing  counsel,  a  jury,  even  without  the  advice  of  the  court, 
would  ordinarily  have  little  difficulty  in  determining  rightly. 
But  experience  proves  that  juries  habitually  show  a  respectful 
deference  to  the  advice  of  judges  upon  points  of  law  arising  on 
a  trial,  and  that  the  examples  of  their  resisting  such  advice  are 
not  of  common  occurrence.  And  when  such  instances  happen, 
they  are  not  always  from  the  fault  of  the  jury.  Indeed,  if  a 
judge  conducts  a  trial  in  a  fair  and  impartial  manner,  and  pay- 
ing a  just  regard  to  the  rights  of  the  jury,  advises  them  intelli- 
gibly and  cortectly  upon  the  matter  of  law,  he  will  seldom  find 
occasion  to  complain  of  their  disregarding  his  counsel. 

But  freedom  from  partiality  and  undue  bias  is  essential  to  the 
just  decision  of  legal  questions  as  well  as  law  learning;  and 
though  jurors  might,  from  want  of  legal  information,  sometimes 
improperly  acquit  a  guilty  parly,  yet  such  acquittal  would  be  a 
much  less  evil  than  the  conviction  by  a  partial  judge  of  one  who 
was  innocent.     The  decisions  of  successive  juries  are  not  likely 
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to  be  'TTODg,  ezoept  in  oocadoiuJ  instanoee;  while  one  decision 
of  a  ooort,  f onning  a  precedent  for  another,  wonld.  if  erroneons, 
produce  a  continuance  in  error.  In  this  respect  the  danger  in 
•criminal  prosecutions  would  be  greater  from  trusting  too  much 
to  the  judge  than  to  the  jury.  The  objection  to  the  fitness  of 
jurors  to  decide  questions  of  law  was  as  forciUj  stated  by  Lord 
Mansfield  in  the  Dean  of  St.  Asaph's  Case  as  it  has  been  since, 
or  perhaps  ever  can  be.  His  aigument,  however,  failed  to  con* 
vince  the  nation  of  the  correctness  of  his  decision  excluding  the 
law  of  libel  from  the  consideration  of  the  jury.  The  nation,  4)y 
their  representatives,  gave  full  evidence  that  they  preferred  the 
security  furnished  to  the  liberty  of  the  subject  by  the  right  of 
the  jury  to  judge  of  the  law  in  each  individual  case — ^imperfect 
as  their  judgment  might  be — to  the  dangerous  uniformity  and 
harmony  of  successive  convictions  registered  by  prder  of  the 
judges. 

Notwithstanding  the  extended  consideration  which  I  have 
deemed  it  proper  to  give  the  question  of  the  right  of  juries  to 
determine  the  whole  issue  in  criminal  prosecutions,  I  think  the 
right  may  be  successfully  maintained  on  much  narrower  grounds. 

The  power  of  juries  to  decide  the  law  as  well  as  the  fact  in- 
volved in  the  issue  of  not  guilty,  and  without  legal  responsibil- 
ity to  any  other  tribunal  for  their  decision,  is  universally  con- 
ceded.    In  my  opinion,  such  power  is  equivalent  to  right. 

Lord  Mansfield,  perceiving  the  want  of  all  power  to  control 
the  decision  of  the  jury,  admits,  in  the  Dean  of  Si.  Asaph's  Case, 
that  the  distinctive  province  of  the  court  over  the  law  involved 
in  an  issue  to  the  country  can  only  be  preserved  by  the  honesty 
of  the  jury;  and  Mr.  Justice  Ashurst  compares  the  power  of  the 
jury  to  pass  upon  the  law  in  such  case  to  that  of  a  man  with  a 
pistol  at  your  head,  who  has  the  power  to  take  away  your  life, 
though  not  the  right.  That  there  is  a  distinction  in  morals  be- 
tween power  and  right  is  undoubtedly  true,  and  such  distinction 
may  not  be  inaptiy  illustrated  in  the  case  supposed.  But  this 
^distinction  has  no  application  to  questions  of  political  power. 
Where  the  political  power  which  rests  in  a  state  is  distributed 
by  the  constitution  or  laws  among  the  different  officers  or  de- 
partments of  tiie  government,  tiie  very  distiibution  or  assign- 
ment of  the  power  implies  that  it  may  be  lawfully  and  right- 
fully exercised.  Indeed,  the  veiy  object  of  conferring  the  power 
ia  that  it  may  be  thus  exercised. 

The  king,  by  the  unwritten  constitution  of  England,  has  the 
aole  power  of  declaring  war.    This  power,  though  not  founded 
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on  any  statate,  has  existed  for  ages;  and  thongh  sometimes  com- 
plained of,  has  never  been  declared  illegal.  It  "will  not  be  de- 
nied that  this  power  in  the  king  is  a  legal  right;  and  yet  the- 
only  evidence  that  it  is  so  is  to  be  found  in  the  continued  exist- 
ence of  the  power  without  authority  In  any  other  branch  of  Oxb- 
government  to  interfere  with  its  exercise.  The  power  of  tlM- 
juiy  is  of  the  same  character. 

Why  should  the  right  accompany  the  power  in  the  one  casc^ 
and  not  in  the  other?  The  reason  given,  why  the  power  of  the^ 
jury  can  not  be  considered  as  a  right,  is  their  unfitness  for  its 
proper  exercise.  This,  however,  is  matter  of  opinion.  The  un- 
fitness of  the  king  for  the  exercise  of  the  war  power  might  ap- 
pear equally  strong  to  many  minds,  and  might  be  urged  with 
much  force  against  the  propriety  of  his  being  allowed  to  exert 
it.  I  apprehend  Lord  Mansfield  would  not  have  listened  very 
patiently  to  such  an  argument  against  the  constitutional  right 
of  the  king  to  declare  war;  and  yet,  it  is  the  very  argument  by 
which  he  would  convert  the  exercise  of  a  power  of  the  jury». 
which  has  existed  from  time  immemorial,  into  a  wrong.  In  both 
cases  the  argument,  from  unfitness,  rests  on  assumptions  which^ 
if  they  were  true,  might  furnish  good  reasons  for  withdrawing 
the  power  altogether;  but  the  fact  that  the  power  has  been  suf- 
fered to  continue  for  ages  without  having  been  withdrawn  ought 
to  be  conclusive  evidence  that  it  was  allowed  to  remain  for  the- 
purpose  of  being  exercised. 

If  the  power  of  determining  the  whole  issue  in  a  criminal 
prosecution,  upon  a  plea  of  not  guilty,  had  been  expressly  con* 
fened  on  the  jury  by  statute,  and  the  court,  by  the  same 
statute,  had  been  prohibited  from  questioning  in  any  manner  the 
propriety  of  the  verdict,  it  would  scarcely  be  pretended,  that 
the  statute  did  not  confer  on  them  the  right  as  well  as  the  power* 
Such  we  have  already  seen  is  the  admitted  effect  of  the  English, 
libel  act.  And  is  not  the  power  equally  a  right,  which  has  to 
the  same  extent  been  exercised  for  centuries  by  the  authority  o^ 
the  common  law,  and  which  power,  though  sometimes  que»^ 
tioned,  has  always  been  vindicated  and  maintained  ? 

This  power  of  a  jury  is  doubtless  liable  to  abuse;  and  so  i» 
the  power  conferred  on  a  court,  or  on  any  other  human  tribunal. 
But  while  a  jury  or  court  keep  within  their  proper  sphere  ot 
jorisdiction,  they  are  in  the  exercise  of  the  powers  conferred  oi^ 
them,  and  are  in  the  performance  of  a  legal  right;  and  this, 
though  they  may  by  the  abuse  of  the  power  be  guilty  of  a  moral 
wrong.     The  extent  of  the  jurisdiction  of  a  court  or  jury  ia 
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measured  by  what  they  may  or  may  not  decide  with  legal  effect, 
and  not  by  the  correcineBS  or  error  of  their  decision.  Thus  the 
butcher  JefEreys,  by  virtue  of  his  office  as  judge,  had  the  politi- 
cal power,  and  consequently  the  legal  right,  to  conduct  the  trial 
of  Algernon  Sidney,  and  to  give  his  opinion  upon  the  law  of  the 
case  in  his  charge  to  the  juxy,  though  for  his  shameful  abuse  of 
the  right  he  may  have  incurred  the  deepest  moral  guilt  So  the 
jury  in  a  criminal  trial  have  the  legal  right  to  decide  the  law  as 
well  as  the  fact  involved  in  the  issue;  but  this  does  not  give 
them  a  right,  by  a  wanton  disregard  of  law,  to  decide  arbitrarily. 
They  are  as  much  bound  to  exercise  their  best  judgment  and 
discretion  in  determining  the  law  as  a  court  is;  and  they  are 
held  by  an  equally  strong  obligation  to  do  so.  The  oath  which 
is  administered  to  them,  "  that  they  will  truly  try  and  true  de- 
liverance make  between  the  state  and  the  prisoner  at  the  bar, 
according  to  the  evidence  given  them  in  court,  and  the  laws  of 
the  state,"  embraces  the  whole  matter  in  issue,  and  binds  them 
equally  with  the  judges  to  perform  their  duty  faithfully  and  con- 
scientiously. 

I  conclude,  then,  that  when  political  power  is  conferred  on  a 
tribunal  without  restriction  or  control,  it  may  be  lawfully  exerted; 
that  the  power  of  a  jury,  in  criminal  cases,  to  determine  the 
whole  matter  in  issue  committed  to  their  charge  is  such  a  power, 
and  may  therefore  be  lawfully  and  rightfully  exercised;  in  short, 
that  such  a  power  is  equivalent  to,  or  rather  is  itself,  a  legal 
right. 

I  am  aware  that  the  causes  which  in  England  rendered  the 
establishment  of  this  right  of  juries  indispensable  to  individual 
safety,  if  they  now  exist  in  this  coimtry,  must  be  conceded  to 
operate  with  comparatively  slight  force.  It  may  be  that  there 
is  not  in  this  state  at  present  any  undue  bias  in  the  court  in 
favor  of  the  government,  in  criminal  prosecutions.  But  of  this 
it  does  not,  perhaps,  become  the  judges  to  speak.  It  may  be 
that  there  is  no  just  cause  for  the  apprehension  of  such  an  evil 
in  future.  If,  however,  it  be  wise  and  expedient  to  declare  that 
there  shall  no  longer  be  any  check  to  the  possible  exercise  of 
this  undue  bias  by  the  judges,  it  should  be  done  by  legislative 
determination,  not  judicial  decision.  If  the  legislature  desire 
that  juries  should  hereafter  take  the  law,  in  criminal  trials,  from 
the  court,  they  can  readily  say  so,  and  prescribe  a  mode  for  car- 
rying their  will  into  effect.  Until  they  do  so,  I  shall  be  disposed 
to  abide  by  the  law  as  it  has  come  down  to  us  from  our  an- 
cestors. 
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There  being  enor  in  the  ohazge  of  ilie  oonnly  court  to  the 
jiii7»  the  Terdict  is  set  amde,  and  a  new  trial  granted. 

BsaHRT,  J.y  deliTered  a  dissenting  opinion. 


9tATB  HAS  No  Right  ov  Appeal  awtmr  Visdiot  op  Aoquiral:  8m 
Commonwealih  v.  Oummhtgsj  SO  Am.  Deo.  732;  People  r.  Cormimgf  49  Id. 
164,  note  388;  SuUe  v.  Sohmone,  27  Id.  469,  note  471,  where  thia  sabjeot  b 
inlly  diecuseed. 

Bkcision  of  All  QoxBnoNS  op  Fact  mnet  be  left  to  the  Jury:  See  JTt^ 
fcn  T.  nUdebnmd,  48  Am.  Deo.  416;  Ora^  ▼.  Aden,  46  LL  023;  Bank  <//Ntte- 
kmrgh  ▼.  Whitehead,  36  Id.  186. 

BiLUB  OP  EXdFTIONS  UT  CRIMINAL  CaSBS  WXBl  UnXXOWH  AT   COMMOV 

Law:  Fineeman  t.  People,  47  Am.  Dec.  216,  note  238. 

Ebrobs  in  Ckixinal  Trials  oonld,  at  common  law,  be  redreesed  only  by 
■otion  for  a  new  trial,  except  when  the  error  waa  in  eome  matter  oonstitotiiif 
a  part  of  the  record,  in  which  caae  it  coold  be  reviewed  by  writ  of  error:  Frm' 
man  t.  People,  47  Am.  Dec.  216. 

Jury  arb  Judoks  op  Law  and  Fact  in  Criminal  Casks:  Patiermm  r. 
imu,  44  Am.  Dec.  S^;  contra:  Lord  v.  State,  41  Id.  729. 

Jury  is  Bound  to  Reckivb  Law  prom  Court,  whether  correct  or  in- 
correct: FUmmwg  v.  Marine  Ine.  Co.,  33  Am.  Dec.  33;  and  see  note  to  Arm- 
eirong*»  AdnCr  v.  /TfilA,  20  Id.  133,  for  a  diacossion  of  this  subject. 

In  pROSBOunoNs  for  Libkl  or  Slander,  the  jury  are  jnd^ces  of  both  the 
kw  and  the  fact:  SlaU  v.  AUen,  10  Am.  Dec.  6S7;  SUOe  v.  Lekire,  4  Id.  596. 

Xhx  principal  oasb  is  repbrred  to  by  Dewey,  J.,  in  ConMiumtseaAA 
▼•  Anthee,  5  Gray,  185,  237,  as  a  case  in  which  the  question  whether  at 
soounon  law  the  jory  have,  in  criminal  trials,  the  right  to  decide  both  the 
Isw  and  the  facte  was  considered  very  elaborately  and  ably. 
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Reed's  Adh'b  v.  Steideb's  Adh'b. 

[7  Gbatzav,  76.] 

BuPBBMi  CouBT  WILL  NOT  Revixw  ITS  OwN  JUDGMENT  rendered  MTerBl 
terms  before,  upon  a  writ  of  error  coram  vobU;  thie  .writ  not  lying  in  a 
supreme  court. 

DsATH  OF  Defendant  in  Ebbob,  after  judgment  in  lower  coort  and  before 
a  decision  of  the  appellate  court,  does  not  abate  the  proceedings,  and 
the  case  may  be  reviewed  in  the  name  of  the  executor  when  it  goes  back 
to  the  court  below. 

Motion  to  set  aside  jadgment  of  this  court  rendered  iit  April 
term,  1845,  and  reported  in  2  Gratt,  88.  Strider  died  in 
March,  1845,  and  the  case  was  aigaed  in  April,  and  decided  in 
May  of  the  same  year.  The  motion  is  made  by  Beid's  adminis- 
trator, upon  the  ground  that  the  judgment  is  void  because  of 
Strider's  said  death.  The  remaining  facts  appear  from  the 
opinion. 

G.  N,  Johnson^  for  the  motion. 

Cooke,  for  the  defendant. 

Baldwin,  J.  The  case  presented  for  our  consideration  is 
briefly  this:  Beid,  the  owner  of  a  negro  boy,  on  which  he  had 
given  a  deed  of  trust,  agreed  with  Strider  to  place  him  in  hia 
possession  till  the  first  of  January,  1834,  when  Beid  was  to 
refund  the  money  secured  by  the  trust  deed  (which  Strider 
undertook  to  discharge)  and  take  back  the  boy,  or  receive  the 
balance  he  should  then  be  worth  at  a  fair  valuation,  and  make  a 
good  title  for  him.  Beid  failed  to  pezform  the  condition,  and 
afterwards  his  administrator  brought  a  suit  in  equity  to  redeem 
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the  dttve,  upon  the  allegation  that  the  transaction  was  a  mortr 
gage;  and  it  iraa  bo  held  by  the  circuit  court.  Beid's  adminia- 
trator  was  therefore  chaiged  with  the  money  adyanced,  with 
interest  from  the  first  of  January,  1834,  and  credited  by  the 
hires:  and  a  small  balance  being  found  in  his  favor,  Strider  was 
decreed  to  pay  it,  and  to  deliver  the  slave.  From  this  decree 
Strider  appealed,  and  this  court,  in  May,  1845,  held  the  con- 
tract to  be  not  a  mortgage,  but  a  conditional  sale,  and  the  sale 
not  having  been  abrogated  by  performance  of  the  condition, 
that  he  became  Stridor's  property,  without  accountabiliiy  for 
hires.  The  decree  of  the  circuit  court  was  therefore  reversed, 
and  Strider  decreed  to  pay  the  balance  of  the  value  of  the  boy 
on  the  first  of  January,  1834,  after  deducting  the  money  ad- 
vanced, with  interest  from  that  date:  See  Strider  v.  Beid's  Adm'r, 
2  GratL  38.  And  now,  nearly  five  years  after  the  decree  of  this 
eourt,  a  motion  is  made  here,  either  to  set  it  aside  or  to  award 
a  writ  of  error  coram  vobis;  on  the  ground  that  at  the  time  of  its 
rendition  Strider  had  died,  to  wit,  in  the  month  of  March  pre- 
nously,  and  consequentiy  that  the  case  was  prematurely  and 
irregularly  heard,  inasmuch  as  Stridor's  death  ought  to  have 
been  suggested,  and  the  appeal  revived  against  his  representa- 
tive. 

I  need  not  consider  how  far  this  court  may  amend  its  judg- 
ments and  decrees,  at  a  subsequent  term,  by  correcting  clerical 
oiispnsionB  in  the  entries  thereof,  the  question  here  being  of  a 
quite  different  nature.  We  are  called  upon,  not  to  amend,  but 
to  reverse,  annul,  or  set  aside  the  decree,  in  order  that  the  ap- 
peal may  be  replaced  upon  our  docket  and  heard  de  novo  upon 
its  merits,  after  a  revival  thereof  against  Stridor's  representa- 
tive; and  this,  too,  upon  the  application  of  the  adverse  party, 
who  might  have  had  the  death  suggested  and  process  of  revi^ 
issued  before  the  hearing  was  had  in  this  court. 

It  is  not  the  province  of  this  court  to  exercise  appellate  juris- 
diction over  its  own  adjudications,  and  it  has  no  process  adapted 
to  such  a  purpose.  It  has  no  power  to  award  writs  of  error  to 
its  own  judgments,  or  allow  appeals  from  or  bills  of  review  to 
its  own  decrees,  for  any  error  of  law  or  of  fact  appearing  upon 
the  face  of  its  records.  Nor  can  it,  for  errors  of  fact  not  appar- 
ent upon  its  records,  grant  writs  of  error  coram  vdbiSy  or  enter- 
tain bills  of  review.  It  is  the  appellate  forum  in  the  last  resort, 
for  the  revisal  of  the  judgments  and  decrees  of  subordinate  tri- 
bunals, which  it  may  affirm  or  reverse,  with  power  in  case  of 
reversal  to  render  such  adjudication  as  the  inferior  court  ought 
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to  have  Tendered.  During  the  Bame  term,  its  decisions,  like 
those  of  other  courts  of  record,  are  irithin  its  own  breast,  and 
may  be  modified  or  rescinded  as  a  more  matured  consideration 
may  dictate;  but  after  the  end  of  the  term,  the  merits  of  its 
adjudications  have  passed  beyond  its  control.  This  finality  and 
irreyersibHity  of  the  judgments  and  decrees  of  this  court  is  in- 
herent in  the  very  nature  and  constitution  of  the  tribunal,  and 
can  not  be  disturbed  without  deranging  the  administration  of 
justice,  and  the  introduction  of  intolerable  evils  in  practice. 

This  court  occupies  the  like  supreme  and  ultimate  position  in 
our  judicial  system  that  the  house  of  lords  does  in  that  of  Eng- 
land. And  in  the  house  of  lords  a  writ  of  error  coram  vobis  does 
not  lie  for  error  in  fact;  for  which  two  reasons  are  assigned,  one 
technical,  and  the  other  politic:  the  first  is,  that  the  record  itself 
is  not  removed  thither,  but  only  the  transcript  thereof,  as  with 
us:  the  other  is,  that  it  is  below  the  dignity  of  the  house  of 
lords,  that  being  the  supreme  judicature,  to  examine  matters  of 
fact;  the  substantial  meaning  of  which  I  take  to  be,  that  to  do 
so  would  be  foreign  to  the  nature  and  purposes  of  that  tribunal : 
See  2  Tidd's  Pr.  1057. 

It  is  true,  in  relation  to  writs  of  error  ccnram  vobis,  that  by  the 
act  of  the  twenty-fourth  of  February,  1820,  session  acts  of 
1819-20,  it  is  provided,  "  that  writs  of  error  coram  vobis^  and  all 
other  writs  of  error,  may  be  awarded  in  vacation,  by  any  judge 
of  the  court  of  appeals,  or  general  court,  or  any  superior  coturt 
of  law,  or  by  any  two  justices  of  a  county  or  corporation  court, 
in  the  same  manner  and  upon  the  same  conditions  as  may  be 
awarded  by  the  same  courts  respectively  in  term  time;  and  that 
every  such  writ  issued  in  pursuance  of  this  act  shall  operate  as 
a  Hupersedeas."  But  this  act  was  not'  designed  to  enlarge  the 
powers  of  the  courts  therein  mentioned,  but  only  to  extend  cer- 
tain then  existing  powers  thereof  in  term  time  to  judges  thereof 
respectively  in  vacation;  and  must  be  construed  redendo  singula 
HinguliSy  by  referring  the  comprehensive  terms,  which  in  the 
aggregate  embrace  vmts  of  error  of  every  description,  distribu- 
tively  to  the  appropriate  writs  of  error,  of  which  the  respective 
courts  already  had  cognizance. 

The  remedy,  therefore,  for  the  supposed  error  or  irregularity, 
by  writ  of  error  coram  vobis,  would  be  wholly  unwarranted,  and 
moreover  utterly  inappropriate,  it  being  merely  a  common-law 
writ,  and  unheard  of  in  chancery  proceedings. 

And  if  we  look  to  a  bill  of  review,  it  is  obvious  that  in  a  su- 
preme court  merely  appellate,  there  is  no  room  for  its  oogni- 


April,  1850.]  Rbid's  Aoitu  v.  Stridkb's  Adm'b.  123 

zanoe,  the  only  tribanal  in  whioh  saoh  a  proceeding  can 
originate  being  the  sabordinate  conrt  where  the  original  decree 
was  rendered:  and  eyen  there  jurisdiction  of  it  is  taken  away 
fay  an  appellate  decree  of  this  court,  after  whioh  a  bill  of  review 
lies  only  on  the  ground  of  the  discoveiy  of  new  matter  aflPecting 
the  merits  of  the  controversy:  Campbell  v.  Price  etaL^S  Munf. 
227.  And  matter  of  abatement  is  not  capable  of  being  shown 
by  bill  of  review,  as  error  to  reverse  a  decree:  8  Darnell's  Ch. 
Pr.  1728,  note;  Story's  Eq.  PL,  sec.  411;  Mitford's  Eq.  PI.,  by 
Jeremy,  85. 

If  this  court  has  no  process  by  which  to  reverse  or  annul  its 
judgments  and  decrees  of  former  terms  upon  the  merits,  stiU 
less  can  it  do  so  for  mere  irregularities,  and  feu:  less  by  the  in- 
formal and  summary  proceeding  by  motion.  Indeed,  a  final 
judgment  or  decree  of  any  court  of  record  can  not,  without  the 
authority  of  some  statute,  be  rescinded  or  amended  after  the  ex- 
piration of  the  term  at  which  it  was  rendered:  3  Ch.  Bills,  407; 
Bank  of  Virginia  v.  Craig,  6  Leigh,  899.  In  the  case  just  cited, 
Uus  court  unanimously  overruled  a  motion  for  a  rehearing,  on 
the  ground  ''  that  it  could  not  set  aside  its  decree  entered  at  a 
former  teriu,  whether  it  was  prematurely  decided,  or  whether  it 
was  objectionable  on  the  merits  or  not." 

With  that  decision  the  case  of  Wynn  v.  Wyatt^s  Adm*r,  11 
Leigh,  584,  can  not  be  regarded  as  in  conflict.  There,  it  is 
trae,  a  judgment  of  this  court  of  one  term  was  at  the  next  term 
thereafter  set  aside  and  a  rehearing  directed;  but  the  reporter 
suggests  that  the  motion  for  it  had  been  made  at  the  previous 
term,  and  held  imder  advisement.  That  this  was  so  may  be 
inferred  from  the  fact  that  no  question  seems  to  have  been  made 
as  to  the  power  of  the  court  to  re-examine  its  judgment  of  a 
former  term;  a  question  too  grave  to  have  been  disregarded, 
especially  after  the  solemn  decision  upon  that  point  in  the  Bank 
of  Virginia  v.  Craig,  supra.  And  this  inference  is  strengthened 
by  an  order  of  the  court  after  the  allowance  of  the  rehearing, 
stating  that  before  it  was  granted  the  transcript  of  the  judg- 
ment had  been  improvidently  certified  to  the  court  below,  and 
therefore  recalling  the  same.  What  I  have  said  is  based  upon 
the  hypothesis  that  there  is  error  or  irregularity  in  fact  in  the  « 
failure  to  suggest  the  death  of  the  appellant  Strider,  and  pro- 
ceeding to  the  appellate  hearing  and  decree,  without  a  revival 
of  the  appeal  against  his  representative;  but  I  am  far  from 
entertaining  that  opinion. 

At  common  law  actions  abated  by  the  death  of  the  plaintiff  or 
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defendant,  and  were  incapable  of  reyiTal,  though  originallj 
maintainable  for  or  against  the  representatiye  of  the  deceased. 
A  suit  in  equity  also  abated  by  the  death  of  either  party;  but  if 
originally  maintainable  for  or  against  the  representatiye  of  the 
deceased,  could  always  be  reyived  by  bill  of  reyiyor,  and  now 
by  statute  may  be  reyiyed  by  9cire  facias:  1  Bey.  Code,  497. 
The  English  statutes,  and  ours  conforming  to  them,  and  ex- 
tended to  suits  in  equity,  which  authorize  reyiyal  by  styirefacias^ 
haye  no  application  to  writs  of  error  or  appeals.  These  neyer 
abated  by  the  death  of  either  party  (with  one  exception),  for  the 
reason,  I  presume,  that  there  is  no  abatement  of  the  original 
judgment  or  decree,  and  the  reyersal  or  affirmance  thereof  is 
the  only  matter  inyolyed  in  the  appellate  cause.  The  exception 
is  in  the  case  of  the  death  of  the  plaintiff  in  error  before  his 
assignment  of  errors,  which  probably  rests  upon  the  ground 
that  the  proceeding  has  not  been  perfected,  and  there  must  be  a 
new  writ  of  error.  This  exception  preyails  in  the  English 
practice,  the  assignment  of  errors  being  made  there  after  the 
writ  of  error  has  been  sued  out,  and  is  in  the  nature  of  a  dec- 
laration, upon  which  an  issue  is  made  up  usually  by  the  plea  of 
in  nuUo  est  erratum,  which  is  in  the  nature  of  a  demurrer.  It  is 
unknown,  howeyer,  in  our  practice  where  there  are  no  pleadings 
in  error,  unless  of  a  release  or  the  like,  and  the  death  of  the 
plaintiff  can  not  occur  before  the  assignment  of  errors,  which  is 
always  made  in  the  petition  for  the  writ. 

According  to  the  English  practice,  if  the  plaintiff  in  error  dies 
after  the  assignment  of  errors,  or  the  defendant  in  error  dies, 
whether  before  or  after  such  assignment,  the  case  proceeds  in 
the  names  of  the  original  parties  to  hearing  and  judgment,  and 
the  original  judgment,  if  affirmed,  is  reyiyed  in  the  court  below 
by  scire  facias :  2  Tidd's  Pr.  10d4.  In  equity  an  appeal  to  the 
house  of  lords  is  prayed  for  by  petition  to  the  house,  and  allowed 
by  its  order;  to  which  petition  an  answer  is  put  in,  denying  error 
in  the  decree  and  praying  its  affirmance;  upon  which  issue,  or 
an  order  of  the  house  in  case  of  default,  the  appeal  is  appointed 
to  be  heard.  If  either  parly  dies  before  hearing,  the  appeal  is 
reyiyed,  upon  petition,  in  the  name  of  the  representatiye  of  the 
deceased:  3  Darnell's  Ch.  Pr.  1634  et  seq. 

With  us,  writs  of  error  or  supersedeas  and  appeals,  allowed 
by  this  court  or  a  judge  thereof  in  yacation,  are  prayed  for  by 
petition,  in  which  the  errors  complained  of  are  assigned  or  set 
forth;  and  process  is  issued  and  seryed  upon  the  adyerse  party, 
and  a  hearing  is  had  after  appearance  by  counsel,  or  in  case  of 
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default;  1711110111  appellate  pleadings  tmleas  of  some  extxinaio 
matter  in  bar. 

And  though  there  is  no  abatement  of  appellate  causes  in  this 
court,  whether  of  law  or  equity,  and  our  statutes  for  revival  of 
actions  or  suits  haye  no  application  to  them;  yet  a  practice  pre- 
Tails  here,  probably  borrowed  in  substance  from  that  of  the  Eng- 
lish house  of  lords,  in  equity,  requiring  in  case  of  the  death  of 
either  party  a  revival  of  the  appeal  or  writ  of  error  by  consent 
or  by  scire  facias:  Bank  of  Alexandria  v.  Pailon,  1  Rob.  (Va.) 
499.  It  is  however  a  general  rule  rule  of  convenience  and  pol- 
icy, applicable  only  where  the  death  of  the  party  is  made  known 
to  the  court  and  suggested  on  its  record;  and  there  may  be  cir- 
cumstances under  which  the  suggestion  itself  will  not  be  permit- 
ted by  the  court.  And  if  the  appellate  cause  passes  through  this 
court  without  such  suggestion,  there  is  no  ground  for  the  impu- 
tation of  error  or  irregularity  in  the  proceedings  here;  and  the 
jodgment  or  decree  of  this  court  is  remitted  to  the  court  below, 
and  entered  upon  the  record  there,  and  a  revival  then  had  there 
of  the  original  judgment  or  decree  in  case  of  affirmance,  or  of 
that  of  this  court  in  case  of  reversal. 

I  think  the  motion  made  by  Beid's  administrator  ought  to  be 
overruled.  Tq  sustain  it  would  introduce  a  practice  fraught 
with  incalculable  mischief.  Hundreds  of  causes  pass  through 
this  court  without  information  on  the  part  of  the  court,  or  of 
the  counsel  concerned,  of  deaths  of  parties;  and  much  of  our 
time  would  be  most  unprofitably  employed,  and  to  the  great  det- 
riment of  suitors,  in  setting  aside  our  own  adjudications  ren- 
dered upon  mature  consideration  of  the  merits,  for  supposed 
irregularity  in  the  proceedings. 

Cabell,  P.,  and  Alleh  and  Daiobl,  JJ.,  oonourred  in  the 
opinion  of  Baldwin,  J. 

Brooks,  J.,  concurred  in  the  judgment. 

Motion  overruled  with  costs. 

CovBT  GAK  50T  ScT  Asmi  Entbt  ov  Final  JuDGMSivT  at  ft  sabteqtieiit 
term:  Morgan  v.  Haysy  12  Am.  Dec.  147,  and  DOte  thereto;  lee  also  /bffcn- 
berrif  v,  Fragker^  39  Id.  373.  The  principal  case  is  cited  to  the  point  that 
'*sfter  a  former  term  of  the  court  of  appeals  has  closed,  its  adjudications, 
right  or  wrc»g,  most  stand  irreversible  and  final,  and  the  controversies  be- 
tween the  parties  whose  rights  have  been  adjudicated  are  closed  forever," 
in  Qrifin  v.  CwKiwngham^  20  Gratt.  31;  see  also  CampbeU  v.  Hughe$,  12  W. 
Vs.  163,  wherein  the  principal  case  is  dted  to  much  the  same  point. 
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Smite  v.  Thomfsov. 

[7  OmAXCAM,  U9.] 
OOUBTS    OF    EQUITT    WOJ.    BlVUSB   THKXB   Afl8I8TA2VCB   WHIBB  TBMBM  lUB 

VKMS  Gbo88  Laohbs  OF  l<mg  Mqiii«0oenoe  on  the  pari  of  the  perfy  aeek- 
ing  the  lelieL 

William  Mxtohbll,  jnn.,  and  Charles  ThompBon,  jun.,  in  the 
jear  1815,  borrowed  of  Frands  Jerdone  ten  thousand  dollars, 
and  executed  to  him  their  joint  obligation,  with  Thomas  Price 
and  others  as  sureties.  William  Mitchell,  jun.,  paid  his  half 
of  the  above  bond  in  the  year  1821,  and  Charles  Thompson, 
jiin.,  delivered  to  Mitchell  a  bond  of  indemniiy,  with  Nathaniel 
Thompson  and  Nathaniel  A.  Smith  as  sureties,  to  secure  him 
from  the  payment  of  his  (Thompson's)  share  of  the  bond.  This 
bond  could  not  be  found,  and  complainants  charge  that  it  was 
lost.  William  Mitchell,  jun.,  died  in  1822,  and  bequeathed  his 
estate  by  will  to  Isabella  Mitchell,  his  mother,  and  Mrs.  Gar- 
land Thompson,  his  sister,  and  appointed  Garland  Thompson 
his  executor,  who  qualified  as  such,  with  Charles  Qoddall  and 
others  as  his  sureties.  Mrs.  Mitchell,  dying  shortly  after,  left 
her  estate  to  Mrs.  Gkurlard  Thompson.  The  property  of  Mitch* 
ell,  jun.,  thus  descended  largely  to  Gkurland  Thompson,  and 
from  Thompson  to  the  complainants.  In  1845  Oarland  Thomp- 
son died,  and  Charles  Thompson,  jun.,  became  his  executor  and 
also  administrator  de  bonis  non  with  the  will  annexed  of  the 
above-mentioned  estate  of  William  Mitchell,  jun.  He  had 
recently  been  removed,  and  Philip  M.  Thompson,  the  plaintiff, 
had  qualified  upon  the  estate  of  Gkurland  Thompson,  and  the 
estate  of  Willimn  Mitchell  had  been  transferred  to  the  public 
administrator.  Charles  Thompson  and  Nathaniel  Thompson 
had  recently  become  insolvent,  and  unable  to  pay  the  balance 
of  the  Jerdone  loan,  but  before  that  time  had  been  in  prosper- 
ous circumstances.  Jerdone's  representatives  had  recovered 
judgment  against  Price's  representatives,  and  they  in  turn  re- 
covered against  the  sureties  of  Garland  Thompson  as  executor 
of  William  Mitchell,  jun.,  and  said  last  parties,  having  paid  the 
judgment,  sued  the  complainants  as  administrator  of  Garland 
Thompson  and  Isabella  Mitchell  and  other  parties.  The  de- 
fendants in  the  bill  were  the  personal  representative,  widow, 
and  children  of  said  Nathaniel  A.  Smith,  Charles  Thompson, 
jun.,  Nathaniel  Thompson,  the  sureties  of  Garland  Thompson 
as  executors  of  Mitchell,  and  several  others.  The  bill  prayed 
that  the  representatives  of  Smith  be  compelled  to  save  the  com- 
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plainants  haimlees  against  all  loss  on  aoooiint  of  the  debt  of 
Jerdone,  more  particiilarlj  the  demand  of  the  sureties  of  Ghuv 
land  Thompson,  as  executor  of  Mitchell,  and  for  other  relief. 
At  the  trial  eridenoewas  introduced  by  both  sides  as  to  whether 
or  not  the  above-mentioned  indemnity  bond  was  ever  executed 
or  delivered  to  Mitchell;  the  Smiths  denying  any  knowledge  of 
it,  and  requiring  the  strictest  proof.  The  remaining  facts,  as 
fur  as  necessary  for  an  understanding  of  the  case,  appear  from 
tbeopinion« 

Sieffer  and  Mormm,  for  the  appellants. 

Danid,  jun.j  and  Potion,  for  the  appeUees. 

By  Court,  Baij>wih,  J.  The  plaintLBEs  in  this  case  have  shown 
AG  original  equity  to  set  up  and  enforce  the  bond  of  indemnily 
m  the  proceedings  mentioned,  against  the  representatives  of 
Nathaniel  Smith,  one  of  the  sureties  therein.  According  to 
iheir  ovm  pretensions,  the  plaintiffs  are  the  representatives  of 
Garland  Thompson,  and  not  of  William  Mitchell,  to  whom  that 
bond  is  alleged  to  have  been  executed;  and  the  condition  thereof 
was  not  for  the  indemnity  of  the  representatives  of  Thompson, 
but  of  Mitchell.  Nor  have  the  plaintiffs  acquired  any  equity 
from  the  circumstance  that  the  estate  of  Garland  Thompson  was 
derived  in  part  from  William  Mitchell;  the  bond  of  indemnity 
not  being  a  covenant  running  with  the  estate  of  Mitchell, 
whether  real  or  personal,  against  others  acquiring  the  same  as 
purchasers,  or  as  volunteers. 

li  the  plaintiffs  can  derive  any  equity  against  the  sureties  in 
the  bond  of  indemnity,  it  must  be  from  a  subrogation  by  an- 
ticipation to  the  successive  remedies  of  others.  These  remedies 
are  the  judgment  of  the  administrators  of  Jerdone  upon  the 
original  bond  which  was  the  subject  of  the  indemnity,  against 
the  executors  of  Price,  who  was  one  of  the  sureties  therein; 
the  judgment  on  the  relation  of  Price's  executors  against  the 
sureties  in  the  official  bond  of  Oarland  Thompson,  who  had 
been  executor  of  William  Mitchell;  the  claim  of  those  sureties 
to  reimbursement  against  the  representatives  of  Gktrland  Thomp- 
son; the  claim  of  those  representatives  to  be  reimbursed  by 
llitchell's  representatives;  and  a  consequent  claim  of  the  latter 
to  the  protection  afforded  by  the  bond  of  indemnity. 

It  is  therefore  only  by  treating  their  suit  as  a  bill  quia  Hmet^ 
and  fcr  subrogation  against  those  who  ought  ultimately  to  be 
subjected  to  a  burden  with  which  they  are  threatened,  that  the 
plaintiffs  can  be  entitled,  if  at  all,  to  the  relief  which  they  seek 
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In  that  aspect  of  iheir  case,  their  claim  is  to  a  mere  equity, 
which,  like  other  equities,  is  open  to  the  defense  of  laches  and 
lapse  of  time. 

The  presumption  of  payment  arising  from  lapse  of  time,  when 
applicable  to  a  legal  demand,  as  in  the  case  of  a  debt  secured 
by  bond,  may  be  repelled  by  satisfactory  evidence  that  the  debt 
in  point  of  fact  has  not  been  paid.  That  presumption  arose  in 
regard  to  the  original  bond  executed  by  Mitchell  and  Charles 
Thompson  and  their  sureties  to  Jerdone,  which  was  payable  in 
January,  1815,  and  upon  which  the  action  of  Jerdone's  admin- 
istrators was  not  brought  until  after  the  expiration  of  about 
thirty  years.  The  judgment  recovered  by  the  plain  tifls  in  that 
action  is  conclusive,  as  between  the  parties  thereto,  against  the 
presumption  of  payment:  but  it  does  not  conclude  the  repre- 
sentatives of  Nathaniel  A.  Smith,  who  were  neither  parties  nor 
privies,  and  the  judgment  was  recovered  by  default,  and  with- 
out notice  to  them  pending  the  action.  The  question  therefore 
arising  upon  the  legal  presumption  of  payment,  and  the  evi- 
dence relied  upon  to  repel  it,  is  still  open  in  the  present  suit: 
but  upon  that  question  the  court  deems  it  imnecessary  to  ex- 
press an  opinion*  Nor  is  it  necessary  to  decide  another  ques- 
tion presented  by  the  pleadings  and  evidence,  to  wit,  whether  the 
alleged  bond  of  indemnity  was  ever  executed  by  Nathaniel  Smith. 

The  plaintiffs  in  the  present  suit  are  not  seeking  the  aid  of  a 
court  of  equity  to  enforce  a  legal  demand  on  their  part  against 
the  representatives  of  Nathaniel  Smith.  They  never  had  any 
cause  of  action  upon  the  bond  of  indemnity  alleged  to  have  been 
executed  by  Charles  Thompson  and  his  sureties  to  Mitchell. 
They  have  at  most,  as  above  indicated,  a  mere  equity  to  be  sub- 
rogated to  the  place  of  Mitchell's  representative,  upon  the  sup- 
position that  the  latter  may  be  coerced  to  pay  the  balance 
asserted  to  have  been  in  arrear  upon  the  original  bond,  and  the 
fear  that  the  plaintiffs  may  consequently  be  subjected  to  the 
loss.  Without  deciding  upon  the  original  merits  of  the  case  in 
that  aspect,  the  court  is  of  opinion  that  the  plaintiffs  are  de- 
barred in  a  court  of  equity,  under  the  circumstances  of  laches 
and  lapse  of  time  disclosed  by  the  record,  from  the  relief  which 
they  seek. 

This  suit  was  not  brought  until  August,  184:5,  more  than 
thirty-four  years  after  the  original  bond  to  Jerdone  was  payable, 
and  more  than  twenty-three  years  after  the  date  of  the  bond  of 
indemnity.  In  the  mean  time  Carland  Thompson  was  the  ex- 
ecutor of  Mitchell  from  December,  1822,  until  he  died  in  May, 
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1836,  a  period  of  nearly  thirteen  jears;  and  it  was  his  duty  to 
make  payment  of  the  debt  to  Jerdone,  or  require  it  to  be  paid 
by  Charles  Thompson;  and  Charles  Thompson  himself  was  ad- 
ministrator de  bonis  non  with  the  will  annexed  of  Mitchell,  from 
May,  18S6,  and  also  the  executor  of  Gkrland  Thompson  from 
Judo,  1835,  until  the  reyocation  of  his  powers  as  such  in  April, 
18id;  and  was  bound  to  see  to  the  dischaige  of  the  debt,  in  his 
representative  as  well  as  his  individual  character.  And  yet, 
the  debt  to  Jerdone  and  the  claim  of  MitcheU's  estate  to  in- 
demnity were  suffered  to  sleep  until  after  Charles  Thompson, 
the  original  debtor,  became,  within  a  few  years  before  the  insti- 
tution of  this  suit,  utterly  insolvent.  And  now  after  such  great 
lapee  of  time,  and  laches  on  the  part  of  the  plaintiflB,  and  those 
through  whom  they  derive  their  supposed  equity,  they  seek  by 
a  bill  quia  tmel  to  set  up  the  bond  of  indemity  against  the  rep- 
xeeentativee  of  a  deceased  surety,  upon  the  supposition  of  its 
accidental  loss  because  it  can  not  be  found,  and  does  not  appear 
ever  to  have  been  seen  by  any  one  since  the  time  of  its  alleged 
execution  and  delivery  to  Mitchell. 

The  pretensions  of  the  plaintiflh  against  the  representatives 
of  Smith  are  at  war  with  the  sound  and  weU-settied  doctrine  of 
equity,  derived  not  merely  from  the  presumptions  and  bars 
which  prevail  at  law,  but  still  more  comprehensive,  and  founded 
upon  considerations  of  policy  and  justice,  that  require  those 
who  invoke  its  jurisdiction  to  do  so  within  a  reasonable  time, 
instead  of  lying  by  until  by  their  supineness  and  negligence 
there  can  no  longer  be  a  safe  determination  of  the  controversy, 
and  their  adversaries  are  exposed  to  the  danger  of  injustice  from 
loss  of  information  and  evidence  and  means  of  recourse  against 
others,  occasioned  by  deaths,  insolvencies,  and  other  untoward 
circumstances.  The  application  of  this  equitable  doctrine  is  for 
the  sound  discretion  of  the  equitable  forum,  and  does  not  re- 
quire the  conviction  of  the  court  against  the  original  justice  of 
the  claim,  or  of  any  other  specific  ground  of  defense,  but  its 
belief  that  under  the  circumstances  of  the  case  it  is  too  late  to 
ascertain  the  merits  of  the  controversy. 

The  court  is  therefore  of  opinion  that  the  plaintiffs  are  not 
entitled  to  the  relief  which  they  seek,  and  that  the  defendants, 
whose  property  has  been  sequestrated  and  sold  in  the  progress 
of  the  cause,  must  be  restored  to  the  proceeds  thereof. 

Decree  reversed  with  costs,  and  bill  dismissed  with  costs. 

Dameel,  J.,  dissented.    He  was  for  affirming  the  decree. 

■ 

Aujor,  J.,  absent. 
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When  Equity  will  Rbfubx  Bxluef  bbcaubx  ov  Laohxs.  —  Hvd  appli* 
cation  of  the  statute  of  limitatioiis  to  oonrta  of  eqmtable  jurisdiction,  and 
their  observance  of  it,  either  directly  or  by  way  of  analogy,  is  extensively 
discussed  in  the  note  to  JVomm  v.  Kenny ^  12  Am.  Dec.  888,  and  a  farther  re- 
view of  the  subject  would  be  but  surplusage.  But  the  doctrine  of  the  prin* 
dpal  case,  that  in  the  absence  of  a  statutory  provision,  and  independent  of 
iegal  limitation,  courts  of  equity  will  discourage  laches  and  delay,  is  a  famil- 
iar one  in  oonrts  of  equity  jurisdiction,  and  has  been  followed  by  those  courts 
in  most  of  the  states  of  the  Union,  and  is  a  familiar  rule  of  application  in 
the  federal  courts:  See  Johnaon  v.  Diveraeif,  82  111.  446;  Liverpool  etc  v. 
^^rofuf  etc,  125  Mass.  400;  Shorter  v.  Smith,  56  Ala.  208;  Svmner  v.  Pacific 
R,  R.  Co.f  4  Mo.  App.  586;  Hancock  v.  Harper,  86  111.  445;  IlarUw  v.  Lake 
Superior  Iron  Go,,  41  Mich.  583;  Cfodden  v.  Kvmmd,  99  U.  S.  201;  LiiwngaUm 
V.  SaJtubwry,  16  BUtchf.  549;  Spanddmg  v.  FartoeU,  70  Mei  17;  Kelogg  v. 
Wilson,  89  HL  357;  Pierce  v.  JlicCleUan,  98  Id.  245;  Sergeant  v.  Bigehw,  24 
Minn.  370;  Ocrden  v.  Roee,  63  Ala.  863;  Coddington  v.  R,  R.  Co,,  103  U.  S. 
409;  Berey  v.  Lavrttia,  63  Ala.  374;  Oibbona  v.  Boag,  95  111.  45;  JUaher  v. 
FarweU,  97  Id.  56;  Hume  v.  Long,  53  Iowa,  299;  Oerman  Am,  Sem,  v.  Kiefer, 
43  Mich.  105;  BirdeaU  v.  Johnaon,  44  Id.  134;  Williame  v.  WUlkme,  50  Wis. 
311;  Pa4^  etc,  v.  Miwmri  etc,  2  MoCraiy,  227;  McCoy  v.  Poor,  56  Md. 
197;  UageHy  v.  Ma/nn,  Id.  522;  KcOey  v.  Hurt,  74  Mo.  561;  OaUey  v.  Hfurl- 
hut,  100  HL  204;  BineU  v.  Loyd,  Id.  214;  LeqwMe  v.  Lhrvry,  101  Id.  77s 
Allen  V.  AUen,  47  Mich.  74;  Pipe  v.  SnwUi,  5  Col.  146;  Wagner  v.  ^otrcf,  7 
How.  234:  Prenoet  v.  Oraiz,  6  Wheat.  481;  Hughee  v.  Edwards,  9  Id.  489; 
Elmendorf  v.  Tayhr,  10  Id.  152;  PiaU  v.  VaUier,  9  Pet.  405;  Boone  v. 
Chi2ds,  10  Id.  177;  MeKnight  v.  TViyZor,  1  How.  161.  The  English  cases  are 
equally  pronounced  in  favor  of  this  doctrine:  See  Smith  v.  Clay,  2  Amb. 
646;  Chohnondeley  v.  Clinton,  2  Jac.  &  W.  1;  Portlock  v.  Oardfncr,  1 
Hare,  594;  Staekhouse  v.  Bamston,  10  Ves.  453;  J^  jxirte  Dewdney,  15  Id. 
479;  Bedford  v.  ^cuie,  17  Id.  96;  Vigors  v.  Pa:e,  8  01.  &  Fin.  650;  Boiul  v. 
Hopkins,  1  Sch.  &  Lef.  429;  Qreenfeli  v.  Oridlestone,  2  You.  &  Coll.  662; 
fFAite  V.  Pamther,  1  Kn.  226;  7*t^rcmi  v.  ffi^jionw,  3  Hare,  347.  In  Smith  v. 
Clay,  3  Bro.  C.  C.  640,  note;  Lord  Camden,  delivering  the  opinion  of  the  court, 
said:  "A  court  of  equity,  which  is  never  active  in  relief  against  conscience  or 
public  convenience,  has  always  refused  its  aid  to  stale  demands,  where  the 
party  has  slept  upon  his  right,  and  acquiesced  for  a  great  length  of  time; 
nothing  can  call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  wanjing,  the  court  is  passive  and 
does  nothing.  Laches  and  neglect  are  always  discountenanced;  and  there- 
fore from  the  beginning  of  this  jurisdiction  tiiere  was  always  a  limitation  to 
suits  in  this  court.  Therefore  in  Fritter  v.  Lord  Macde^ld,  Lord  North 
said  rightly,  that  though  there  was  no  limitation  to  a  bill  of  review,  yet  after 
twenty-two  years  he  would  not  reverse  a  decree  but  upon  very  apparent 
error.  Expedit  retpublica  ut  sitjinis  litium,  is  a  maxim  that  has  prevailed  in 
this  court  in  all  times,  without  the  help  of  an  act  of  parliament.  But  as  the 
court  has  no  legislative  authority,  it  oould  not  properly  define  the  time  of 
bar,  by  a  positive  rule,  to  an  hour,  a  minute,  or  a  year.  It  was  governed  by 
circumstances.  But,  as  often  as  parliament  had  limited  the  time  of  actiona 
and  remedies  to  a  certain  period  in  legal  proceedings,  the  court  of  chancery 
adopted  that  rule,  and  applied  it  to  similar  cases  in  equity.  For,  when  the 
legislature  had  fixed  the  time  at  law,  it  would  have  been  preposterous  for 
equity  (which  by  its  own  proper  authority  always  maintained  a  limitation) 
to  countenance  lachesi  beyond  the  period  that  law  had  been  confined  to  by 
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parliAiiieDt,  and  therefore,  in  all  cases  where  the  legal  right  has  been  barred 
by  parliament,  the  equitable  right  to  the  same  thing  has  been  concluded  by 
the  same  bar.** 

Id  Cholnumdeiey  v.  Clinton ^  supra^  the  court  said:  "They  [the  courtA  of 
equity]  have  refoaed  relief  to  stale  demands  even  in  cases  where  no  statuta- 
ble limitation  existed.'*  The  rule,  as  laid  down  by  Lord  Camden  m  Smith  v. 
CUtjf,  mprOy  has  been  expressly  adopted  by  the  supreme  court  of  the  United 
StatSB  in  Wagner  v.  Bakrd^  7  How.  2d4,  and  in  Bowman  v.  WatJten,  1  Id. 
180.  Bir.  Jnstioe  Story,  in  his  work  on  equity  jurisprudence,  section  1520, 
nys:  **  A  defense  peculiar  to  courts  of  equity  is  founded  upon  the  mere  lapse 
of  time  and  the  staleness  of  the  demand  in  cases  where  no  statute  of  limita- 
tiom  direetly  gorems  the  case.  In  such  cases,  courts  of  equity  act  some- 
tunei  hy  analogy  to  the  law,  and  sometimes  act  upon  their  own  inherent 
doctrine  of  diaooaraging,  for  the  peace  of  society,  antiquated  demands  by 
rflfiising  to  interfere  where  there  has  been  gross  laches  in  prosecuting  rights. 
or  long  and  unreasonable  aoquiesoence  in  the  assertion  of  adverse  rights.'* 
The  same  or  a  similar  rule  has  been  laid  down  and  followed  in  each  of  the 
following  cases:  Marahall  ▼.  Means,  12  Ga.  61;  Bogan  v.  Walker,  1  Wis.  631; 
DidBorman  v.  Burgess,  20  111.  266;  Stokes  v,  Lebanon  and  Spartan  Tp,  Co., 
6  Humph.  241;  Hough  v.  Coughlan,  41  III.  131 ;  HuUhison  v.  MeNuU,  1  Ohio, 
14;  Bianehard  v.  Williamson,  70  111.  647;  Barnes  y.  Taylor,  27  N.  J.  Eq.  259; 
/«  re  Butler,  2  Hughes,  247;  Nealy's  Appeal,  85  Pa.  8t.  387;  also  note  to 
Pnme  ▼.  Kenny,  12  Am.  Dec.  368;  Armstrong  v.  Campbell,  24  Id.  556,  and 
note,  wherein  numerous  cases  are  cited;  Perkins  v.  Cartmell,  42  Id.  753,  and 
caaee  cited  in  note;  Johnson  v.  Totdmin,  52  Id.  212,  and  note.  But,  as  above 
stated,  conrts  of  equity  have  established  no  exact  time,  '*  to  an  hour,  a  min- 
ute, or  a  year,**  within  which  a  party's  claim  to  relief,  or  assertion  of  a 
right,  is  banned  by  lapse  of  time.  Tlie  courts,  in  the  exercise  of  their  dis- 
ention,  take  into  consideration  the  circumstances  of  the  case,  the  conditions 
in  which  the  parties  have  been  placed,  and  the  extent  to  which,  upon  an  ex- 
amination of  the  case,  the  element  of  laches  has  entered  into  it.  In  /}( re 
BmOer,  2  Hughes,  247,  the  vendor  of  real  estate  assigned  a  bond  for  part  of  the 
purchase  money,  and  afterwards  the  vendor,  upon  the  representations  of  the 
vendee  that  he  had  paid  the  bond,  executed  to  him  a  deed  of  the  premises, 
which  deed  was  promptly  recorded,  and  the  vendee,  holding  possession  for 
fifteen  years,  other  liens  attached  to  the  land.  The  court  refused  relief  to 
the  assignee  of  the  bond,  because  of  his  laches  and  the  intervening  equities. 
So  in  Nealy's  Appeal,  85  Pa.  St.  387»  a  party  who  had  obtained  a  decree  for 
the  possession  of  some  plans  and  drawings,  but  during  the  space  of  twenty- 
five  years  made  no  efibrt  to  enforce  the  decree,  during  which  time  the  plans 
bad  passed  to  a  bona  fids  purchaser  for  value,  it  was  held  by  the  court  that 
he  was  goilty  of  laches,  and  had  no  standing  in  a  court  of  equity.  So  fifty 
years*  neglect  to  make  a  demand  for  the  issuance  of  some  shares  of  stock  to 
which  plaintifF's  ancestor  was  entitled,  and  which  hod  been  held  and  claimed 
by  innocent  third  parties  during  that  time,  was  held  to  constitute  a  bar  to 
his  recovery:  Ltwngtlon  v.  Salisbury,  16  Blatchf.  549. 

In  Kdogg  ▼.  Witson,  89  HI.  357,  which  was  an  action  to  set  aside  an  irregu- 
lar sale,  the  court  said:  "  A  delay  of  fifteen  years  after  the  sale  was  made  and 
eonfirmed  before  relief  is  asked  of  a  court  of  equity,  is  such  inexcusable 
laches  as  must  condemn  plaintiff's  claim  as  stale."  So  in  Coddington  v.  lioU' 
road  Co,f  103  U.  S.  409,  eight  years  delay  in  bringing  a  suit  to  set  aside  a  con- 
Cnct,  upon  the  ground  of  fraud,  where  the  circumstances  of  fraud  were  known 
dxamg  the  whole  time,  wad  held  by  the  court  to  constitute  such  laches  ai 
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would  bar  the  plamtiff*8  right  to  recover.  In  the  case  of  BirdsaU  v.  Johmr 
mm^  44  Mich.  135,  the  pUintiff  brought  aa  action  to  qniet  title  after  an  aoqni- 
escence,  with  knowledge  of  the  facts,  for  twenty-five  years,  and  the  courts 
in  afBnning  the  judgment  of  the  lower  court  dismissing  the  action,  said:  "We 
are  of  the  opinion  that  the  long  and  and  unexplained  delay  of  Birdsall  would 
cut  off  any  equities  if  he  had  them,  and  that  he  has  neither  a  legal  nor  an 
equitable  tiUe  to  relief.*'  The  stockholders  in  a  railway  corporation,  with  full 
knowledge  that  their  officers  were  making  an  insufficient  defense  to  a  suit  for 
foreclosure,  neglected  to  avail  themselves  of  their  right  to  interpose,  and  lay 
by  for  four  years  without  endeavoring  to  obtain  relief.  During  that  time  the 
decree  of  foreclosure  had  been  fully  executed,  the  property  sold,  and  the  sale 
confirmed.  A  new  corporation  purchased  it  and  issued  bonds,  etc.,  secured  by 
mortgage  upon  the  foreclosed  premises.  At  the  expiration  of  four  years  the 
stockholders,  endeavoring  to  obtain  relief,  were  refused  it  upon  the  ground  of 
laches:  Pacific  R.  B.  v.  M%8wuri  R.  R.,2  McCrary,  227.  But  **  mere  delay 
alone,  short  of  the  period  fixed  as  a  bar  by  the  statute  of  limitations,  will  not 
preclude  the  assertion  of  an  equitable  right.  It  is  only  where,  by  delay  and 
neglect  to  assert  a  right,  the  adverse  party  is  lulled  into  doing  that  which  he 
would  not  have  done  in  reference  to  the  property,  had  the  right  been  prop- 
erly asserted,  that  the  defense  of  laches  can  be  considered:"  CUhbon  v.  Hcag^ 
05  111.  45;  and  accordingly,  where  the  party  brought  suit  in  due  time,  bat 
the  occurrence  of  the  civil  war  prevented  her  from  having  communication 
with  her  counsel,  she  being  domiciled  in  one  of  the  disloyal  states,  and  the 
suit  was  delayed  until  the  dose  of  the  war,  when  it  was  revived  and  duly 
prosecuted  until  the  record,  then  very  voluminous,  was  destroyed  in  the 
great  Chicago  fire  of  October,  1871,  and  the  suit  was  then  commenced  e^  novo, 
upon  the  defense  of  laches  being  interposed,  the  court  would  not  sustain 
it,  holding,  that  from  the  circumstances,  due  diligence  had  been  shown:  See 
Johnson  v.  Divermy,  82  Id.  446.  So  delay  in  the  final  settiement  of  testa- 
mentary account  is  not  laches  11  caused  by  lis  pendens :  Colwell  v.  MUes^  2 
Del.  Oh.  110.  If  a  party  has  a  clear  right  in  equity,  with  no  remedy  at  law» 
if  it  appears  that  no  unconscientious  result  will  follow  relief,  mere  delay  in 
bringing  his  action  will  not  cause  a  court  of  equity  to  refuse  it:  Spurloek  v. 
SprouU,  72  Mo.  503.  The  principal  case  ia  cited  in  Smilh  v.  BriUont  2  Patt.  Sl 
H.  124;  and  in  Bcargoanan  v.  Clarke^  20  Gratt.  544,  where  the  court  said:  "  It 
is  a  principle  of  courts  of  equity  not  to  take  cognizance  of  an  equitable  claim 
after  a  great  lapee  of  time." 

When  Lachss  Bars  Relief  bt  Specifio  Performance. — ^The  general 
rule  that  equity  diEMX>untenances  laches  and  stale  applications  for  relief  ap- 
plies with  particular  force  to  the  equitable  remedy  of  specific  perfonnanoe. 
Story,  in  his  work  on  equity  jurisprudence,  says  with  regard  to  the  party 
applying  for  such  relief:  **If  he  has  been  guilty  of  gross  laches,  or  if  he  ap- 
plies for  relief  after  a  long  lapse  of  time,  unexplained  by  equitable  ciroum- 
stances,  his  bill  will  be  dismissed:'*  Sec.  771.  In  a  more  recent  work  on  the 
same  subject,  the  learned  author  says:  "The  doctrine  is  fundamental  that  a 
party  seeking  the  remedy  of  specific  performance,  and  also  the  party  who 
desires  to  wrftint^in  an  objection  founded  upon  the  other's  laches,  must  show 
himself  to  have  been  *  ready,  desirous,  prompt,  and  eager:' "  Pomeroy's  Et|. 
Jur.,  sec.  1408.  This  doctrine  has  been  held  and  decided  in  a  great  number 
of  oases,  and  to  refer  to  them  all  would  be  both  laborious  and  onneoessary. 
We  cite  below  a  number  of  the  principal  cases  holding  tins  doctrine:  Joh^ 
mm  V.  JSomerviOey  33  N.  J.  Eq.  152;  MarshaU  v.  Perry,  90  HL  289;  Preston 
▼.  PruUm.  95  U.  8. 200;  Hendertan  v.  ffieks,  58  Gal.  364;  Oreen  y.  CoviOamd, 
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10  Id.  317;  Hamehworth  ▼.  Murphy^  21 N.  J.  Eq.  118;  LaimreTiee  ▼.  Lawrence, 
Id.  317;  MerriUT.  Brown,  Id.  401;  HvbbeUY.Schoening,6B  Barb,  AQS;  Camp- 
bar.  HickM^  19  Ohio  St.  433;  CaUen  v.  FergvLwn,  29  Pa.  St  247;  Maddox  ▼. 
MeQuaa^  3  A.  K.  Marsh.  400;  Dvboie  v.  Baum,  46  Pa.  St  637;  MiUer  v. 
Heidim,  51  Id.  265;  Andrews  v.  ^e//,  56  Id.  343;  Ina.  Co.  y.  ^nion  Coaud  Co., 
Bright  48;  CoJeoei;  v.  Butler,  1  Deaan.  307;  While  ▼.  Bennett,  7  Rich.  Eq. 
S60;  .aradfcsn  ▼.  iforttn,  3  Terg.  55;  Decordova  v.  SmUth,  9  Tez.  129;  Walker 
▼.  Smermm,  20  Id.  706;  Okueock  v.  ^e^Mm,  26  Id.  160;  WilUama  y.  Matloek$, 
t  Vt  189;  Biehardton  v.  ^oter,  5  Call,  614;  Smith  v.  Hampton,  13  Tez.  459; 
/%  ▼.  Corden,  12  Leigh,  69;  Brashier  t.  6imte,  6  Wheat  528;  King  v. 
Homillon,  4  Pet  311;  FFotMm  v.  i?eicf,  1  Rubs.  &  M.  236;  Watts  ▼.  Waddle, 
6  Pet  389;  Caulson  ▼.   YFoZton,  9  Id.  62;  ZTo/^  v.  i?o<7er«.  8  Id.  420.    The 
tmoimt  of   diligence  and  promptness  necessarily  diflEers  with  the  circnm- 
■fawiifwi  of  each  case,  and  in  some  instances  the  courts  are  yery  strict,  as  will 
be  seen  from  the  above  authorities,  and  particularly  Campbell  y.  Hicks,  19 
Ohio  St  433,  where  a  delay  of  twenty-eight  days,  coupled  with  other  cir- 
eumstences  of  negligence,  was  held  a  bar.     In  case  of  unexplained  delay, 
eoopled  with  a  change  materially  affecting  the  rights  and  obligations  of  the 
parties^  the  ooorts  are  pronounced  in  their  refusal  to  interfere  or  relieve: 
CaUen  v.  Ferguson,  29  Pa.  St  247;  Dubois  v.  Baum,  46  Id.  537;  Miller  v. 
Henlon,  51  Id.  266;  Ins.  Co.  v.  Unum  Canal  Co.,  Bright  48;  and  in  Holt  v. 
Rogers,  8  Pet.  420,  where  the  court,  per  Story,  J.,  said:  "Even  where  time 
k  not  the  essence  of  the  contract,  they  [courts  of  equity]  will  not  interfere 
where  there  has  been  long  delay  and  laches  on  the  part  of  the  party  seeking 
a  specific  performance;  and  especially  wiU  they  not  interfere  where  there 
has  in  the  mean  time  been  a  great  change  of  circumstances,  and  new  in- 
terests have  intervened."    Under  difierent  circumstances,  different  durations 
of  time  have  been  held  to  constitute  a  bar,  as  in  Smith  v.  Hampton,  13  Tez. 
450,  where  the  court,  in  dismissing  petitioner's  bill  for  relief  after  four- 
teoi  years*  delay,  said:  "The  law  protects  those  M-ho  watch  over  and  not 
those  who  sleep  upon  their  rights.     Where  time  is  suffered  to  elapse,  and 
throw  darkness  over  the  transaction,  the  presumption  is  that  some  other 
arrangement  has  intervened,  by  which  former  agreements  have  been  annulled; 
or  that  the  parties  are  or  should  be  satisfied  to  leave  their  rights  in  the  con- 
dition in  which,  by  their  own  acts,  they  have  been  placed."    In  Hubbell  v. 
Sckoemng,  58  Barb.  498,  the  rather  strict  rule  was  laid  down,  that  where  the 
plaintiff  in  an  action  for  specific  performance  failed  to  pay  for  and  accept  a 
eanveyance  of  the  property  agreed  to  be  sold  upon  the  day  agreed  upon,  al- 
though it  appears  from  the  case  that  he  was  ready  immediately  after,  equity 
would  fail  to  interfere.     A  delay  of  sizty-four  years  was  held  by  Chancellor 
Van  Fleet  to  constitute  a  bar  to  relief,  and  his  honor,  apparently  indignant 
at  the  oontemplAtion  of  such  a  superannuated  demand,  closed  his  opinion  in 
the  case  by  saying:  "The  claim  made  in  this  case  is  ezceptionally  stale.    I 
can  find  no  instance  in  which  one  so  remarkable  for  its  antiquity  has  ever 
before  been  presented  for  judicial  approval,  and  I  think  it  should,  for  that 
naaon  alone,  be  held  to  be  barred:*'  Johnson  v.  SomervUle,  33  N.  J.  Eq.  152. 
In  ManhaU  ▼.  Perry,  90  HI.  289,  nine  years*  delay,  other  equities  interven- 
ing, was  held  to  oonstitnte  a  bar. 

BoT  CoirsimBABiii  Lapse  of  Time  will  not  in  Every  Cask  Operate  as 
Bar  to  relief  by  specific  performance.  In  the  well-considered  case  of  Coulson 
V.  Walton,  9  Pet  62,  a  bill  was  filed  for  the  enforcement  of  a  bond  ezecuted 
ddrty-five  years  before,  and  it  appearing  that  the  petitioner,  the  representative 
if  Piayney  the  obUgee,  had  endeavored  to  ezeeate  his  part  of  the  agreement, 
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the  court  said:  "When  the  condition  of  the  parties,  their  remote  residenoe 
from  each  other,  tbeir  death,  and  the  state  of  the  conntry  and  its  tribnnala 
are  considered,  it  would  seem  that,  instead  of  being  negligent  in  the  proseca- 
tion  of  the  claim  for  a  title  to  the  land,  Payne  and  those  who  claim  under 
him  have  shown  more  than  ordinary  diligence.'*  So  mere  delay,  unless  it 
amounts  to  an  abandonment,  will  not  bar  the  relief:  New  Bcwbadoe$  v.  Frees- 
land,  4  N.  J.  Eq.  157.  If  the  vendee,  under  an  agreement  for  the  sale  of  lands, 
goes  into  possession  of  the  premises,  lapse  of  time  will  not  bar  his  right  to 
have  his  contract  specifically  enforced:  Waters  v.  TVaris,  9  Johns.  450;  Sear* 
kU  V.  hunter,  3  Jones  Eq.  84;  MUler  v.  Bear,  3  Paige,  466;  Stretch  v.  Sehenck^ 
23  Ind.  77.  So  where  the  delay  in  making  payment  was  caused  by  litigation 
affecting  the  title  of  the  property  agreed  to  be  sold:  OaUcway  v.  Barr^  12 
Ohio,  354;  Craig  v.  Leiper,  2  Yerg.  193;  and  a  delay  of  eighteen  years  mm 
not  fatal,  where  a  large  part  of  the  purchase  price  has  been  paid  and  a  judg- 
ment docketed  for  the  remainder:  McLaughlin  v.  Shields,  12  Pa.  St.  283. 
The  recent  recognition  by  a  party  of  his  liability  to  convey  amounts  to  a  waiver^ 
and  he  can  not  resist  a  bill  for  specific  performance  upon  the  ground  of 
laches:  Eitbank  v.  Hampton,  1  Dana,  343;  Stewart  v.  Stokes,  33  Ala.  494. 
Where,  from  an  examination  of  all  the  circumstances  connected  with  an 
agreement  for  the  sale  of  lands,  it  appears  that  time  was  not  of  the  essence  of 
the  contract,  more  delay  will  not  bar  the  petitioner's  right  to  relief:  Ohver  t. 
Fisher,  11  111.  666;  Voorhies  v.  Demeyer,  2  Barb.  37;  Farris  v.  Betmstt,  26 
Tex.  568:  Duran  v.  Sage,  11  Wis.  151;  Nanna  v.  BataHn,  43  IlL  462.  See 
also  Collins  V.  Van  Dever,  1  Iowa,  573;  Buck  v.  IloUoway,  2  J.  J.  Manh.  163; 
SomervUle  v.  Freeman,  4  Har.  &  M.  43;  Haffner  v.  Dickson,  2  Ear.  k  J.  46| 
Ashmore  v.  Evans,  11  N.  J.  Eq.  151;  FcUls  v.  Carpenter,  1  Dev.  &  B.  Eq.  287| 
Osbom  V.  Breman,  I  Desau.  486;  Keon  v.  While,  Meigs,  358;  Hodgn  ▼. 
Johnson^  15  Tex.  670. 


West's  Adm'b  v.  Thobkton   et  al. 

[7  Qbattah,  177.] 
Laomts,  in  Asskbtino  Ci«aim  when  unexplained,  is  a  good  defense  to  a  rail 
to  redeem,  as  the  hazard  of  injustice  to  others  in  calling  for  aooonnts  of 
hires  and  profits  is  too  great. 

Bill  to  redeem  certain  slayes  wLich  complainants  allege  were 
mortgaged  by  Meaux  Thornton  to  Bobert  West  to  secure  an  in- 
debtedness of  said  Thornton  to  West,  and  also  to  haye  a  settle- 
ment of  Bobert  West's  administration  upon  the  estate  of  Meaux 
Thornton.  The  action  is  brought  by  the  administrator  de  hcnis 
rum  and  the  distributees  of  Meaux  Thornton  against  the  admin- 
istrator de  bonis  nan  of  Bobert  West,  and  others.  January  17« 
1807,  Thornton  conyeyed  to  Bobert  West  seyen  slayes,  also 
his  interest  in  a  suit  then  pending  against  the  administrator  of 
John  Perrin  as  security  for  the  payment  of  oyer  one  hundred 
pounds.  He  also  empowered  him  to  sell  as  many  of  said  slayes 
as  would  be  necessary  to  pay  the  said  debt,  proyided  that  said 
debt  was  not  satisfied  out  of  the  Perrin  judgment  within  six 
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months.  Thornton  afterwards  died,  and  West  ¥ras  appointed 
Us  administrator  on  the  sixth  of  Februaiy,  1809.  West  now 
took  the  slayes  (it  does  not  appear  whether  or  not  he  took  posses- 
sion of  them  before)  and  removed  with  them  to  Buckingham 
conniy,  where  he  continued  to  hold  them  until  he  died,  in  1816. 
Geoige  M.  West  qualified  as  his  executor  in  January,  1817,  and 
Uie  slayes  were  by  him  inventoried  as  the  property  of  the  estate 
of  deceased,  and  were  held  by  him  as  Buch  until  1824,  when  he  died. 
Price  Perkins,  sheriff  of  Buckingham  county,  then  took  charge  of 
the  unadministered  portion  of  the  estate  of  Robert  West,  deceased. 
He  held  the  slaves  until  1829,  when  they  were  levied  upon  and 
sold  under  a  decree  of  court  in  an  action  against  said  Perkins  as 
administarator  <2e  bom8  non  of  Robert  West.  This  suit  was  com- 
menced in  June,  1832,  and  complainants  in  their  bill  declared 
in  conformity  to  the  above  statement,  and  as  an  excuse  for  de- 
lay alleged  that  a  suit  had  been  brought  by  John  W.  Perrin 
against  Thornton  in  his  life-time,  and  revived  against  his  ad- 
ministrator, for  the  reooveiy  of  the  above-mentioned  slaves, 
and  that  said  suit  had  been  but  recently  decided  in  favor  of 
Thornton's  administrator.  A  copy  of  the  record  in  this  suit  is 
made  part  of  this  case.  Thornton,  in  answer  to  Perrin's  bill, 
alleged  title  in  himself;  after  his  death  and  the  revival  of  the 
suit  against  his  administrator,  Robert  West,  who  made  no  de- 
fense, it  was  again,  at  his  death,  revived  against  George  M. 
West,  his  executor,  who  filed  an  answer  denying  Perrin's  title 
to  the  slaves,  and  asserted  his  own  through  the  original  deed  or 
mortgage  by  Meaux  Thornton  to  Robert  West.  The  remaining 
steps  in  this  suit  it  is  unnecessaiy  to  state,  as  also  the  different 
points  raised  by  counsel,  as  the  only  issue  which  the  court  con- 
sidered was  lapse  of  time,  and  the  laches  of  complainants. 

Danid,  Taylor,  PaUon,  and  Baxter,  atiomey  gevieral,  for  the 
appellants. 

Lyons,  for  the  appellees. 

By  Ck>urt,  Aij.en,  J.  The  court  is  of  opinion  that,  under  any 
BBpeei  of  the  appellees'  claim,  they  are  not  entitled  to  the  relief 
prayed  for.  The  alleged  mortgage  by  Meaux  Thornton  to 
Robert  West  was  executed  on  the  seventeenth  of  January,  1807. 
When  Robert  West  acquired  possession  of  the  slaves  does  not 
distinctly  appear.  Meaux  Thornton  having  died,  Robert  West 
administered  on  his  estate  in  the  county  court  of  Oloucester,  in 
February,  1809.  It  is  alleged  he  took  possession  of  the  slaves 
as  administzHtor,  not  as  mortgagee;  but  of  this  allegation  thera 
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is  no  proof.  The  records  of  Gloucester  county  court  haying 
been  destroyed  by  fire,  no  account  of  his  administration  ap- 
pears; and  none,  after  such  a  lapse  of  time,  and  the  death  of 
the  original  parties  and  their  immediate  representatLves,  can 
now  be  looked  for.  In  the  mean  time  the  slaves  were  removed 
by  Bobert  West  to  another  county,  where  he  died.  In  1817  his 
executor,  Oeorge  M.  West,  administered  on  his  estate,  took 
possession  of  the  slaves  as  the  assets  thereof,  and  died  in  1824; 
and  his  administratrix,  Jane  West,  having  been  removed,  ad- 
ministration of  his  estate  has  been  committed  to  the  sheriff. 
After  the  death  of  Oeorge  M.  West,  administration  de  bonis  non 
of  the  estate  of  Bobert  West  was  committed  to  Price  Perkins, 
sheriff  of  Buckingham,  in  November,  1824.  He  took  possession 
of  the  slaves  as  part  of  the  unadministered  assets  of  the  estate 
of  Bobert  West,  and  held  them  until  February,  1829,  when 
they  were  sold  as  assets  of  that  estate,  at  the  suit  of  the 
creditors  thereof.  On  the  thirteenth  of  June,  1832,  this  suit 
was  instituted,  twenty-five  years  after  the  execution  of  the  mort- 
gage, tweniy-three  years  after  the  death  of  Meaux  Thornton 
and  administration  on  his  estate,  fifteen  years  after  the  death  of 
Bobert  West  and  administration  on  his  estate,  eight  years  after 
the  death  of  his  executor,  and  three  years  after  the  sale  of  the 
negroes  as  assets  of  Bobert  West's  estate  found  in  the  hands  of 
the  sheriff,  his  administrator  de  bonis  non.  The  long  delay  and 
laches  of  the  appellees  in  asserting  their  claim  is  not  satisfac- 
torily accounted  for.  The  suit  of  Perrin,  asserting  an  adverse 
claim  to  the  property  against  Meaux  Thornton,  does  not  furnish 
a  sufficient  apology.  If  they  had  notice  of  the  suit  at  all,  they 
would  have  perceived  that,  as  early  as  1817,  George  M.  West, 
the  executor  of  Bobert  West,  asserted  by  his  answer,  that  his 
testator,  Bobert  West,  had  a  clear  and  just  title  to  the  property; 
thus  setting  up  and  insisting  upon  a  title  adverse  to  the  claim  of 
the  appellees.  This  assertion  of  an  adverse  claim  should  have 
led  to  inquiry.  Had  such  inquiry  been  made,  they  would  have 
perceived  that  the  executor  had  made  the  allegation  in  good 
faith;  that  he  had  inventoried  the  slaves  as  part  of  the  assets  of 
his  testator;  thus  making  himself  responsible  to  creditors  and 
distributees  for  their  hires  and  value. 

It  does  not  appear  when  adnunistration  de  bonis  non  upon  the 
estate  of  Meaux  Thornton  was  taken  out,  or  how  long  it  re- 
mained unrepresented  after  the  death  of  Bobert  West;  the  fact, 
if  material,  should  have  been  shown  by  the  appellees.  But  so 
far  as  the  record  discloses,  they  were  all  competent  to  act  for 
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themselyes  at  the  death  of  Meaux  Thornton;  no  disability  is 
alleged  or  shown.  As  distributees  of  Meanz  Thornton  they 
were  the  proper  parties  to  have  saed  the  administrator  for  a 
Bettlementand  distribution;  and  that  is  one  aspect  of  their  bill. 
And  though  the  personal  representattve  was  the  proper  party  to 
file  the  bill  to  redeem,  yet  those  who  claim  through  him  are  not 
idieved  from  the  consequences  of  their  gross  laches,  if  without 
my  valid  excuse  they  fail  to  take  the  proper  steps  to  procure  a 
lepreeentatiTe  for  such  a  length  of  time,  and  until  after  such  a 
diange  of  parties  and  circumstances  as  to  render  it  doubtful 
whether  any  decree  can  be  pronounced  without  the  hazard  of 
mjustice.  In  this  case,  the  assertion  of  their  claim  inyolyes  the 
settlement  of  the  administration  account  of  Bobert  West  on 
Meaux  Thornton's  estate,  fifteen  years  after  the  death  of  the 
administrator,  and  after  the  destruction  of  the  records  of  the 
oourt  by  which  administration  was  granted;  a  settlement  of  the 
administration  account  of  Oeorge  M.  West,  executor  of  Bobert 
West,  eight  years  after  his  death;  an  account  of  the  hires  and 
profits  of  the  slayes  from  1809,  after  the  death  of  all  the  original 
parties  and  their  immediate  representatives,  and  after  the  prop- 
erty itself  bas  passed  into  the  hand  of  bona  Jide  purchasers,  and 
tbe  proceeds  arising  from  the  sale  have  been  applied  to  the  pay- 
ment of  the  creditors  of  Bobert  West's  estate. 

The  court  is  therefore  of  opinion  that  upon  the  ground  of 
adverse  claim  asserted  upon  the  part  of  the  estate  of  Bobert 
West,  and  so  long  uncontroverted,  the  laches  of  the  appellees 
ID  asserting  their  claim,  and  the  hazard  of  injustice  to  others  in 
going  into  settlements  of  estates,  and  calling  for  accounts  of 
hires  and  profits  of  slaves  under  the  circumstances  of  this  case, 
Ihe  bill  of  the  appellees  should  have  been  dismissed. 

Bau>win,  J.,  concurred  in  so  much  of  the  decree  as  dismissed 
the  bill  as  to  Price  Perkins  individually,  beyond  the  hires  of  the 
slaves  whilst  in  his  hands,  but  dissented  from  the  residue;  being 
of  opinion  that  the  appellees  are  not  precluded  froo  a.  relief  by 
the  statute  of  limitations  or  lapse  of  time. 

Decree  reversed,  and  bill  dismissed. 

Cabbu.,  p.,  and  Bbooke,  J.,  absent. 

Trs  fbincipui  upon  which  the  abovb  case  was  Daan>D>  ia  faXty  dia- 
in  the  note  to  Smith  v.  TTum^Mon^  ante^  p.  126. 

Tbi  TBomsrAL  case  is  cnxD  in  8mUh  v.  BritUm^  2  Patt  k  H.  124|  and  In 
w.ClaHbe.  20  Gntt  644,  to  tbe  point  involved  In  tbe  ^Ikbua. 
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J,  T.  MUlSf  for  the  plaintiffs  in  error. 

Ber^amin  O,  Eastman^  for  the  defendants  in  enor. 

By  Court,  Hubbell,  J.  The  plaintiffs  in  error,  who  were 
mannfactorers,  residing  at  St.  Louis,  contracted  in  September, 
1847,  to  deliver  to  the  defendants  in  error,  who  were  engaged 
in  the  business  of  mining,  in  Wisconsin,  a  pump,  ''used  for 
pumping  water  from  a  lead  mine."  The  pump  was  delivered  at 
Gkdena,  about  the  last  of  October  following,  and  the  defendants 
soon  afterwards  put  it  up,  in  connection  with  a  steam-engine  by 
which  it  was  to  be  propelled,  in  their  "  diggings."  The  present 
suit  was  brought  upon  a  promissory  noteior  about  four  hundred 
dollan,  balance  of  the  purchase  money. 
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To  the  dedoiation  a  plea  of  geneial  issue  was  interposed, 
with  a  notice  of  defects  and  insofficiencies  in  the  pump,  oi« 
which  the  defendants  claimed  to  recoup  or  reduce  the  plaintiffs' 
damages,  in  the  trial.  There  was  no  express  warranty  by  the 
vendors,  and  the  yendeee  neither  returned  nor  offered  to  return 
the  article,  nor  gave  any  notice  of  its  defects,  previous  to  thiB 
suit.  The  jury  found  a  verdict  for  the  plaintiffs  of  sixty-six 
dollars  and  forty-three  cents,  and  afterwards  a  motion  for  a 
new  trial  was  made  and  overruled. 

To  this  ruling,  and  to  several  matters  in  the  instructions  of 
the  court  to  the  jury,  exceptions  were  taken  by  the  plaintiffs. 
But  the  bill  of  exceptions  does  not  show,  either  at  what  time 
they  were  taken  or  what  was  their  precise  form  or  substance. 
It  was  urged,  on  the  argument,  that  the  points  made,  on  the 
motion  for  a  new  trial,  were  to  be  regarded  as  the  substance  of 
the  plaintiffs'  exceptions  or  grounds  of  error.  This,  however,  is 
a  very  loose  practice.  Every  exception  intended  to  be  relied  on 
in  error  should  be  taken  and  noted  at  the  trial,  in  conformity  to 
the  existing  rules  of  court,  and  afterwards  formally  embodied  in 
the  bill  of  exceptions,  signed  by  the  judge.  Hereafter  this 
court  will  decline  to  consider  any  exception  not  so  taken  and 
brought  before  it. 

The  points  of  the  plaintiffs  in  error,  which  it  is  material  for  the 
court  to  examine,  arise  upon  portions  of  the  judge's  charge  to 
the  jury,  to  which  it  is  understood  that  exception  was  taken. 
Those  portions  are  as  follows:  ''Where  an  article  is  ordered 
from  a  manufacturer  for  a  specific  purpose,  and  a  sound  price  is 
paid  for  it,  the  law  implies  that  such  article  is  reasonably  fit  for 
the  purposes  for  which  it  was  ordered.  In  case  of  breach  of  war- 
ranty, or  breach  of  contract  in  the  sale  of  chattels,  the  vendee 
may  retain  the  article  and  bring  his  action  upon  the  warranty, 
or,  if  he  sued  for  the  stipulated  price  of  the  article,  he  may,  to 
avoid  circuity  of  action,  show  such  breach  of  warranty  or  breach 
of  contract  in  evidence,  in  reduction  of  damages;  and  the  same 
role  which  would  apply  in  an  action  for  breach  of  warranty  or 
breach  of  contract  would  apply  on  giving  such  breach  in  evi- 
dence in  the  action  upon  the  note  for  the  price  of  the  article  sold. 
It  is  not  necessary  to  the  maintenance  of  an  action  for  breach 
of  warranty,  in  the  sale  of  personal  property,  that  the  plaintiff 
should  have  returned  or  offered  to  return  the  property  sold.  A 
return  or  offer  must  be  shown  only  where  the  plaintiff  disaffirms 
the  contract  and  seeks  to  recover  back  the  money  or  other  con- 
iideiation  paid.    If,  in  this  case,  the  jury  should  find  from  the 
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eTidenoe  that  then  was  a  partial  failure  of  oonsideiation,  by 
son  of  the  pump  being  imperfect  or  not  completed  in  a  workman- 
like manner,  then  the  true  criterion  of  a  rednction  of  damages 
would  be  the  difference  between  the  value  of  a  pump,  com- 
pleted and  executed  in  a  workman-like  manner,  and  the  actual 
value  of  such  a  pump  as  it  was  delivered  to  the  defendants/' 

The  verdict  of  the  jury,  under  the  pleadings  and  evidence, 
must  be  regarded  as  conclusive  of  the  fact  of  defects  existing  in 
the  pump;  in  other  words,  of  a  partial  failure  in  the  considera- 
tion of  the  note« 

The  substance  of  the  plaintifb'  objections  may  be  resolved 
into  two  questions:  1.  Was  there  an  implied  warranty  of  the 
article  sold?  and,  2.  Ought  the  defendants,  within  a  reasonable 
time  after  delivery,  to  have  returned  or  offered  to  return  the 
article,  or  to  have  given  notice  of  its  defects,  in  order  to  entitle 
them  to  their  defense? 

The  law  has  been  long  well  settled,  both  in  this  country  and 
in  England,  that  on  a  sale  and  transfer  of  goods  or  chattels  which 
are  present  and  in  view  of  the  parties,  no  warranty  of  quaHiy 
will  be  implied  where  none  is  expressly  made:  Snell  v.  Mosea,  1 
Johns.  96;  Eolden  v.  Dakin,  4  Id.  421;  Sands  v.  Tayhr,  6  Id. 
396  [4  Am.  Dec.  374];  Oneida  Manf,  Soc,  v.  Lawrence,  4  Cow. 
440;  Bradford  v.  Manly,  13  Mass.  139  [7  Am.  Dec.  122];  Hart 
v.  Wright,  17  Wend.  267;  Howard  v.  Hoey,  23  Id.  350  [35  Am. 
Dec.  572];  Moses  v.  Mead,  1  Denio,  378  [43  Am.  Dec.  676];  Chit. 
Con.,  3d  Am.  ed.,  449;  2  Bla.  Com.  451;  Laing  v.  Mdgeon,  6 
Taunt.  108;  Fisher  v.  Samuda,  1  Camp.  190;  Chanddor  v. 
Lopus,  Cro.  Jac.  4.  This  is  the  general  rule  of  the  common 
law  upon  an  executed  sale  of  specific  chattels,  and  rests  upon 
the  old  adage  of  caveat  emptor.  But  there  are  several  excep- 
tions. One  is  a  sale  of  provisions,  to  be  used  as  food:  3  Bla. 
Com.  165;  Van  Bracldin  v.  Fonda,  12  Johns.  468  [7  Am.  Dec. 
839].  Another  is  where  there  are  fraudulent  representations  or 
concealments  by  the  vendor:  KimbaU  v.  Cwnningham,  4  Mass. 
604  [3  Am.  Dec.  230];  Hazard  v.  Irwin,  18  Pick.  95;  Thayer  v. 
Tamer,  8  Met.  660;  4  Eng.  Com.  L.  486;  Gardiner  v.  Qray,  4 
Camp.  144. 

Another  exception  is  where  there  is  a  sale  of  goods  by  sam- 
ple, in  which  case,  although  the  bulk  of  the  goods  may  be  pres- 
ent, or  within  the  reach  of  the  parties,  the  modem  authorities 
generally  hold  that  there  is  an  implied  warranty  that  the  article 
shall  agree  in  substance  with  the  sample:  Parkinson  v.  Lee^  3 
East,  814;  Farher  v.  Palmer,  4  Bam.  &  Aid.  887;  Waring  y. 
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Mdaon,  18  Wend.  425;  Moses  y.  Msad,  1  Demo,  886  [43  Am. 
Dee.  676];  Bose  y.  BeaHe,  2  Nott  &  M.  538. 

In  Sands  y.  Taylor ^  5  Johns.  395  [4  Am.  Dec.  374] ,  Speneer, 
G.  J.,  says:  "  It  has  frequently  been  decided  here,  that  on  the 
Bale  of  a  commodiiy^  no  action  can  be  sustained  for  any  differ- 
ence in  quality  between  the  thing  contracted  for  and  the  thing 
deliyered,  unless  there  be  fraud  or  a  warranty.  I  am  disposed 
to  confine  this  rule  to  the  case  of  a  sale  where  the  thing  sold  is 
exiiibited,  and  am  ready  to  admit  that,  on  sales  by  sample,  there 
is  an  implied  warranty  that  the  sample,  taken  in  the  usual  way, 
is  a  fair  specimen  of  the  thing  sold."  In  Oneida  Manufacturing 
Society  y.  Lawrence^  4  Cow.  440,  which  was  a  sale  of  cotton  by 
sample,  the  same  doctrine  was  applied,  ''  though  the  plaintiff's 
agent  saw  the  bags  in  which  the  cotton  was  packed."  And  the 
learned  court  of  South  Carolina  had  preyiously  decided  the 
same  principle  in  Bose  y.  Beatie,  2  Nott  &  M.  540. 

I  think  this  may  be  regarded  settled  law,  both  in  England 
and  America,  although  in  these  cases  the  British  judges  led  the 
way  in  a  departure  from  'the  old  rule  of  the  common  law,  in 
^yor  of  what  has  been  regarded  by  distinguished  jurists  as  the 
more  doubtful  one  of  the  ciyil  law:  Moses  y.  Mead,  1  Denio,  378 
[43  Am.  Dec.  676];  HartY.  Wright,  17  Wend.  267;  and  remarks 
of  Paige,  senator,  in  Waring  y.  Mason,  18  Id.  439.  I  do  not 
understand,  howeyer,  that  there  has  been  aiiy  attempt  to  dis- 
turb the  settled  doctrine  of  caveat  emptor,  nor  to  establish  as 
law  what  has  been  termed  the  ''  moral  beauty"  of  the  Boman 
code,  caveat  venditor,  but  to  mark  distinctly  certain  cases  which 
alike  reason  and  policy  require  to  be  excepted  from  the  rigidity 
of  the  one  and  the  laxity  of  the  other. 

But  executory  contracts,  and  contracts  to  furnish  articles  for 
«  specific  purpose,  especially  by  manufacturers,  haye  generally 
been  regarded  as  resting  on  a  different  basis.  In  such  cases 
there  is  held  to  be  an  implied  warranty  that  the  article  deliyered 
shall  answer  the  purpose  for  which  it  was  designed,  inasmuch 
as  the  parties  haye  no  opportunity  to  inspect  it  or  to  decide 
upon  its  fitness  in  the  first  instance. 

Jones  y.  Bright,  5  Bing.  533,  is  the  leading  case  in  England  on 
this  subject,  in  which  nearly  all  the  judges  gaye  their  yiews  at 
length,  affirming  Gardiner  y.  Gray,  4  Camp.  144,  and  Bluett  y. 
(kbome,  1  Stark.  384,  before  decided  by  Lord  EUenborough. 
Jones  y.  Bright  was  a  c6ntract  for  copper  in  sheets.  Fisher,  a 
mutual  acquaintance  of  the  parties,  introduced  them  to  each 
oilier,  saying  to  the  defendants:  "Mr.  Jones  is  in  want  of 
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copper  for  sheatliing  a  vessel,  and  I  have  pleasure  in  recom- 
mending him  to  you,  knowing  you  will  sell  him  a  good  article/' 
One  of  the  defendants  answered:  "  Your  friend  may  depend  on 
it,  we  will  supply  him  well."  The  copper  was  afterwards  se- 
lected by  the  plaintiff's  agent,  who  saw  "nothing  amiss,"  and 
the  invoice  described  the  article  as  *'  copper  for  the  ship  Isabella." 
The  plaintiff  paid  the  market  price  for  it,  as  for  copper  of  the 
best  quality.  The  ship  proceeded  on  a  voyage  to  Sierra  Leone, 
and  the  copper,  instead  of  lasting  four  or  five  years,  the  usual 
duration  of  copper  employed  in  sheathing  vessels,  at  the  end  of 
four  or  five  .months  greatiy  corroded,  and  was  unfit  for  further 
service.  Best,  0.  J.,  says:  ''  I  wish  to  put  the  case  on  a  bfroad 
principle.  If  a  man  sells  an  article,  he  thereby  warrants  that 
it  is  merchantable — that  it  is  fit  for  some  purpose.  This  was 
established  in  Laing  v.  Fidgeon,  6  Taunt.  108.  If  he  sells  it 
for  a  particular  purpose,  he  thereby  warrants  it  fit  for  that  pur- 
pose; and  no  case  has  been  decided  otherwise,  although  therb 
are  doubtiess  some  dicta  to  the  contrary."  Park,  J.,  observes; 
"  On  the  case  itself  I  have  no  douBt,  distinguishing,  as  I  do, 
between  the  manufacturer  of  an  article  and  the  mere  seller." 
Again :  '*  It  has  been  argued  that  in  all  cases  there  must  have  been 
a  warranty  or  a  scienter  and  f  mud.  Perhaps  so ;  but  till  the  cause 
comes  to  proof,  it  can  not  appear  whether  the  warranty  be  im- 
plied or  express;  and  it  will  be  enough  to  show  that  there  is  an 
implied  warranty  from  the  nature  of  the  dealing  between  the 
parties.  In  the  cases  referred  to,  the  point  has  been  decided  to 
the  full  extent  that  the  plaintiff  requires  in  this  case.  The  prin- 
cipal object  of  attack  has  been  the  case  of  Oray  v.  Cox,  4  Bam. 
&  Cress.  108,  where  Lord  Tenterden  said  '  that  if  a  person  sold 
a  conmiodity  for  a  particular  purpose,  he  must  be  understood  to 
warrant  it  reasonably  fit  and  proper  for  such  purpose.'  And 
this  is  not  to  be  esteemed  an  obiter  dictum,  because  the  other 
judges  differ  from  him.  It  is  his  judgment  formally  given,  and 
goes  to  support  the  argument  for  the  plaintiff  in  this  cause. 

"  In  Fisher  v.  Samuda,  1  Camp.  190,  the  plaintiff  had  paid  for 
the  goods  after  an  action  had  been  brought  against  him  for  the 
price,  in  which  he  did  not,  either  in  bar  or  reduction  of  dam- 
ages, object  to  the  quality  of  the  goods,  so  that  he  may  be  said 
to  have  acquiesced  in  the  defect,  and  the  case  has  no  bearing  on 
the  present.  In  Laing  v.  Fidgeon  the  rule  is  laid  down  in  the 
strongest  terms,  and  no  man  had  more  knowledge  of  commercial 
law  than  Chief  Justice  Gibbs.  In  Gardiner  v.  Oray,  4  Id.  144, 
Lord  Ellenborough  lays  down  the  same  rule,  and  says  that  tha 
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principle  of  caveat  emptor  doen  not  apply  where  the  bayer  haa 
no  opportunity  of  inspection.  It  has  been  argued  that  the 
plaintiff  had  inspection  here,  but  it  was  merely  of  the  exterior 
of  the  commodity,  and  he  had  no  means  of  knowing  its  in- 
trinsic qualities.  In  Okell  v.  Smithy  1  Stark.  107,  it  was  laid 
down  that  the  seller  is  bound  to  furnish  a  conmiodity  that  will 
answer  the  purpose  for  which  it  was  sold;  and  Lord  EUenbor- 
oogh  said,  in  BlueU  v.  Oabome^  Id.  384,  that  by  selling  an  arti- 
cle the  yendor  impliedly  warrants  it  fit  for  the  purpose  for 
which  it  is  sold,  and  that  it  is  important  for  the  interests  of 
commerce  that  it  should  be  so.  I  am  therefore  clearly  of  the 
opinion  that  the  verdict  for  the  plaintiff  should  stand." 

I  know  of  no  English  case  which  shakes  the  principle  here 
established.  In  our  own  courts  there  has  been  a  strong  inclina- 
tion to  confine  the  rule  to  sales  for  a  specific  purpose,  where 
there  was  an  impossibility  of  inspecting  the  article. 

In  Hart  y.  Wrighif  17  Wend.  267,  the  cases  are  all  cited  and 
commented  upon  by  Cowen,  J.,  with  his  usual  ability  and  re- 
search, but  the  point  settled  in  that  case  does  not  conflict  with 
the  doctrine  that  an  article  sold  for  a  specific  purpose  must  be 
reasonably  fit  for  the  use  intended;  and  in  Howard  v.  Hoey,  23 
Id.  350  [35  Am.  Dec.  572],  the  same  learned  judge  reviews  the 
cases  relating  to  executory  contracts,  and  not  only  approves  of 
the  English  decisions,  but  concurs  with  Nelson,  0.  J.,  in  Oal- 
lagher  v.  Waring,  9  Id.  28,  that  *'  suitableness  enters  into  every 
promise  to  deliver  articles  of  manufacture." 

I  am  clear,  therefore,  that  in  the  present  case,  where  the 
plaintiffs,  who  were  manufacturers,  undertook  to  deliver  a  pump 
designed  for  pumping  water  out  of  lead  mines,  there  was  an 
implied  warranty  that,  in  form  and  construction,  it  should  be 
suitable  for  the  purpose  intended  by  the  buyers;  and  the  charge 
of  the  court  on  this  point  was  correct. 

With  respect  to  the  rights  of  the  defendants  in  this  action,  it 
presents  the  ordinary  case  of  a  breach  of  warranty.  The  de- 
fendants were  at  liberty,  either  to  bring  a  separate  action  to  re- 
cover their  damages  for  the  breach,  or  to  avail  themselves  of  it 
in  the  present  action,  and  reduce  the  damages  of  the  plaint- 
Ub  to  the  value  of  the  chattel  sold.  On  this  point  also  the 
charge  was  correct:  Ferley  v.  Balch,  23  Pick.  283  [34  Am.  Dec. 
56];  Barrekina  v.  Beoan,  3  Bawle,  23  [23  Am.  Dec.  85];  McAl- 
UaUr  v.  Beab,  4  Wend.  483;  Howard  v.  Hoey,  23  Id.  350  [35  Am. 
Dec.  572]. 

The  laot  that  there  was  a  promissory  note  raises  no  barrier  to 
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recoupment.  BaUerman  t.  Pierce^  3  Hill  (N.  T.)»  171,  was  a 
Boit  upon  a  promissoiy  note,  and  the  defense  was  held  good; 
and  the  whole  doctrine  of  recoupment  is  there  so  ably  discossed 
and  so  aptly  illustrated  by  Bronson,  J. ,  that  I  need  merely  refer 
to  it  for  all  the  law  on  the  subject.  See  also  B<uten  y.  Buiier,  7 
East,  479;  Germaine  y.  Burton,  3  Stark.  32;  Poulton  y.  LaiHr 
mare,  9  Bam.  &  Cress.  259.  But  the  omission  to  set  up  such  a 
defense  would  haye  been  treated  in  a  subsequent  action  of  the 
yendees  on  a  breach  of  the  warranty,  as  a  waiyer  of  their  claim 
for  damages:  Fisher  y.  Samuda,  1  Camp.  190.  I  proceed  to  the 
last  point. 

When  there  is  fraud  in  a  sale  of  chattels,  either  with  or  with- 
out warranty,  it  is  competent  for  the  yendee  to  retilm  or  ofTer 
to  return  the  article  sold  and  recoyer  back  his  purchase  money, 
because  the  sale  is  yoid  in  law.  This  is  necessary  where  he  in- 
tends to  rescind  the  contract  and  sue  for  or  defeat  the  recoyery 
of  the  whole  purchase  money.  But  it  is  not  necessary  where 
he  intends  to  bring  suit  for  the  damages  merely,  by  reason  of 
the  breach  of  warranty,  or  to  set  up  the  breach  by  way  of  re- 
ducing the  yendor's  recoyery:  Chit.  Con.,  6th  Am.  ed.,  458,  and 
cases  there  cited;  Borrekins  y.  Bevan,  3  Bawle,  23  [23  Am.  Am« 
85|;  2  Stark.  Ey.  640,  645;  MiUer  y.  Sn^Uh,  1  Mason,  437;  Afo- 
Allister  y.  Beab,  4  Wend.  483;  HastingB  y.  Lovering,  2  Pick.  215 
[13  Am.  Dec.  420];  Thornton  y.  Wynn,  12  Wheat.  183. 

Where  there  is  a  warranty,  and  no  fraud,  the  yendee  is  not 
entitled,  against  the  will  of  the  yendor,  to  return  the  article  and 
recover  back  the  price  paid:  Caryy.  Oruman,  4  Hill  (N.  Y.), 
625  [40  Am.  Dec.  299];  Ease  v.  John,  10  Watts,  109  [36  Am. 
Dec.  148];  Street  y.  Blay,  2  Bam.  &  Adol.  456.  His  only 
remedy  is  by  a  suit  for  damages,  or  by  recoupment,  in  case  of 
an  action  for  the  purchase  money.  Unless,  therefore,  in  the 
present  case,  there  was  proof  of  fraud  on  the  part  of  the  yen- 
dors—of  which  none  appears — the  defendants  could  not  com- 
pel them  to  take  back  the  pump,  and  there  was  no  occasion  for 
making  a  useless  tender  of  what  the  plaintifEs  might  accept  or 
refuse.  Nor  was  there  any  necessity  of  a  notice  of  defects;  the 
notice  annexed  to  the  plea  was  alike  sufficient  in  law  and  in 
reason. 

The  defendants  had  already  paid  half  the  price  of  a  sound 
article,  had  spent  much  time  and  money  in  transporting  it  to 
their  mine  and  setting  it  in  operation,  in  connection  with  other 
fixtures,  and  it  failed  to  work  well  by  reason  of  its  improper  or 
imperfect  construction.    To  return  it  and  resort  to  an  action 
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for  the  leooTeiy  of  fheir  money  paid  would  have  been  but  add- 
ing to  their  losses.  Yet  a  notice  of  its  defects  to  the  plaintiffii 
woold  have  been  idle,  except  to  bind  them  to  take  it  back, 
which  the  defendants  could  not  permit,  or  give  the  defendants 
a  better  claim  for  returning  it,  which,  as  we  have  seen,  the 
plaintiffs  might  refuse.  But  the  law  required  no  such  notice. 
The  remedy  of  the  defendants  consisted  in  reducing  the  plaint* 
iffs'  demand  to  the  actual  value  of  the  article  deliTared.  This 
vas  their  legal  right:  Gary  v.  Gruman,  4  Hill  (N.  Y.),  625  [40 
Am.  Dec.  299].  And  this  has  been  done,  not  by  rescinding  the 
contract,  nor  by  treating  it  as  void  for  fraud,  but  by  letting  in 
an  equitable  defense,  consistent  with  the  retention  of  the  prop- 
erty and  the  affirmance  of  the  sale  by  the  yendees. 

I  am  satisfied  with  the  instructions  of  the  court  and  the  ver- 
dict  of  the  jury. 

Judgment  aiBrmed,  with  costs. 


Warhabtt  o7  Quautt  kot  nr  GxNSBix  Implied  on  the  nie  of  goodi 

or  ehattela:  See  note  to  Emenon  ▼.  Brigham^  6  Am.  Dea  113;  Wesimorekund 
T.  />txofi,  0  Id.  763;  Erwm  y.  MaxweU^  Id.  602;  StffeU  v.  Colgate,  11  Id.  266; 
Osgood  ▼.  LewU^  18  Id.  317;  Welsh  ▼.  Carter,  19  Id.  473;  Camoehan  v.  Gould, 
Id.  668;  ByaU  v.  Bo^U,  25  Id.  276;  West  v.  Cuwningham,  33  Id.  300;  Towell 
▼.  Gaiaoood,  Id.  437;  Perle^  ▼.  Baleh,  34  Id.  56;  ScoU  v.  Renick,  35  Id. 
177;  SmgOfwy  y.  Tayhr,  60  Id.  607.  See  the  principal  case  cited  in  WiU- 
kans  V.  Slanighter,  3  Wis.  360,  ae  pointing  ont  the  exceptions  to  this  general 
nil& 

Implied  WABRAirrr  op  QuALrrr  in  Goods  Sold  fob  Domsstio  Usu 
See  Moaea  v.  Meadt  43  Am.  Dec.  676,  and  note  ooUectecting  the  prior  oases  ia 
this  series. 

Implied  Waxrajstt  in  Sale  bt  Samplb:  See  Moset  y.  Mead,  43  Am, 
Dec  676,  and  note,  where  the  prior  cases  are  collected;  Fraleg  v.  Buphamf 
51  Id.  486. 

Implied  Wabbahtt  op  Quautt  ob  Fttness,  whebe  A&ticle  to  be 
Mahupactubbd  fob  SPBcmo  Use:  See  note  to  ISmermm  y.  Brigham,  6  Am. 
Dea  115;  Bunion  y.  Davie,  44  Id.  760.  In  Riekette  y.  Simm,  35  Id.  141,  it 
was  held  that  the  mannfaotorer  of  an  article,  according  to  specifications  for- 
Dished,  did  not  impliedly  warrant  its  fitness  for  the  purpose  intended.  The 
principal  case  was  distingaiBhed  in  Locke  v.  WiUiameon,  40  Wis.  381,  on  the 
groond  that  in  the  former  the  defect  in  the  article  mannfactared  or  furnished 
for  a  paitionlar  use  was  latent,  and  could  be  discoyered  only  after  trial; 
while  in  the  latter  it  was  held  that  where  a  purchaser  of  goods,  with  full 
knowledge,  or  with  full  opportunity  for  examination  and  knowledge,  of  their 
defects,  which  are  patent,  takes  possession  without  notifying  the  yendor,  at 
the  time  of  reoeiying  them,  or  within  a  reasonable  time  afterwards,  that  they 
are  not  accepted,  he  can  not  recoup  damaf^es  for  sooh  defects  in  an  action  for 
the  price. 

Tin>ff.i»t^   WaJULUTTT   IN    BZEODTQBT    CONTBAOIB   OP    SaLB  IN  GmBAK 

8ee  Howard  y.  ffo^^  35  Am.  Deo.  57%  and  note  thereto* 
Am.  I>ao.  Toil.  LIT— 10 
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cipel  case  is  cited  and  oomniented  upon  at  length  by  Mr.  Chief  Jastice  IHxoa 
in  Fi8k  v.  Tanhf  12  Wis.  302,  and  the  following  points  were  said  to  be  decided 
by  it:  "1.  That  in  executory  contracts  to  famish  articles  for  a  specific  pnr. 
pose,  especially  by  mannfactorera,  there  is  an  implied  warranty  that  the 
article  delivered  shall  answer  the  purpose  for  which  it  was  designed,  inas. 
much  as  the  purchaser  has  not  an  opportunity  of  inspecting  or  testing  it- 
2.  That  in  case  of  a  warranty,  direct  or  implied,  where  the  article  purchased 
proves  defective  or  unfit  for  ^the  use  intended,  the  purchaser  may,  without 
returning  or  offering  to  return  it,  and  without  notifying  the  vendor  of  its 
defects,  bring  his  action  for  the  recovery  of  damages,  or  if  sued  for  the  price 
may  set  up  and  have  such  damages  allowed  to  him  by  way  of  recoupment 
from  the  sum  stipulated  to  be  paid.  These  points  were  fairly  raised,  and,  ag 
we  think,  correctly  decided.  There  was  another  point,  however,  not  in. 
volved  in  the  case,  upon  which  the  court  attempted  to  rule,  to  which  we  do 
not  wish  to  give  our  unqualified  assent.  It  was  said  that  where  there  is  a 
warranty  but  no  fraud,  the  vendee  is  not  entitled,  against  the  will  of  the 
vendor,  to  return  the  article  and  reoover  back  the  price  paid;  that  in  such 
case  his  only  remedy  is  by  suit  for  damages,  or  by  recoupment  in  case  he  is 
sued  for  the  purchase  money.  As  applied  to  the  facts  of  that  case,  provided 
the  court  had  been  called  upon  to  determine  whether  the  defendants  had  the 
right,  at  the  time  the  action  was  commenced,  to  return  the  pump  about  which 
the  suit  arose,  such  decision  might  have  been  correct.  There  is,  however, 
much  reason  for  saying,  and  many  respectable  authorities  hold,  in  respect  to 
executory  contracts  particularly,  that  in  addition  to  the  remedies  above 
stated,  the  vendee  may,  in  case  the  warranty  be  not  complied  with,  alto- 
gether refuse  to  receive  the  article;  or  may  take  and  keep  it  for  such  time 
only  as  may  be  necessary  for  a  fair  examination,  and  then  return  it  on  dis- 
covering its  defects;  in  which  case  he  is  not  considered  as  having  received  it 
at  all;  and  in  either  case,  if  he  has  paid  for  the  same,  may  sue  for  and  recover 
back  the  price:  See  note  to  Cutter  v.  Powdl,  2  Sm.  L.  C,  5th  ed.,  32,  and 
cases  there  cited.  Upon  this  point  we  wish  to  express  no  opinion.  We  de- 
sire merely  to  reserve  it.  It  was  entirely  outside  of  the  case  then  before  the 
court,  and  is  equally  so  now;  and  therefore  could  not  be  adjudicated  in 
either."  And  see  Warder  v.  Fisher^  48  Wis.  342,  citing  the  principal  case. 
In  'regard  to  the  vendee's  right  to  set  up  a  breach  of  warranty  when  sued 
for  the  price,  see,  further,  Steigleman  v.  Juries,  7  Am.  Dec.  626;  McAlpin  t. 
Lee,  30  Id.  609;  Perley  v.  Baleh,  34  Id.  56;  Mixer  v.  Cobum,  45  Id.  230; 
JIarman  v.  Sanderwrn,  Id.  272;  McCorUe  v.  Doby^  47  Id.  560;  and  WaJUon 
V.  Cody,  1  Wis.  431,  citing  the  principal  case.  And  this  defense  may  bo  set 
up,  or  an  action  maintained  on  the  warranty,  without  returning  or  offer  to 
return  the  article,  or  giving  the  vendor  notice  to  take  it  away,  or  of  its  de- 
fects: Steigleman  v.  Juries,  7  Am.  Dec.  626;  BarreHns  v.  Bevan,  23  Id.  S5; 
Boorman  v.  JenhiM,  27  Id.  158;  and  BcnneU  v.  Jacob$,  36  Wis.  63,  citing  the 
principal  case.  But  to  rescind  a  contract  of  purchase,  the  vendee  must  re- 
turn Vne  property,  unless  it  be  entirely  worthless  to  both  parties:  Ptrley  v. 
Balch,  34  Am.  Dec.  66;  and  see  Ibider  v.  WUliamu,  4  Id.  570,  as  to  the  ne- 
cessity of  giving  notice  of  rescision.  As  to  the  right  to  rescind  the  contract 
for  a  breach  of  warranty,  there  is  some  conflict  of  opinion:  See  Butter  v. 
BlaJse,  3  Id.  550;  note  to  Bradford  v.  Manly,  7  Id.  131;  Steigleman  v.  Jrjriee, 
Id.  626;  Howard  v.  Soey,  35  Id«  572;  Kan  v.  John^  36  Id.  148;  Voorheeg  ▼. 
Earl,  38  Id.  588. 
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effect  can  be  giyen  to  one  never  actually  entered. 

AasimpsiT  on  a  promissoiy  note,  and  yeidict  and  judgment 
for  the  plaintiff  for  the  amount  of  the  note.  The  facts  are  stated 
in  the  opinion. 

A.  HyaU  Smilh,  for  the  plaintiff  in  error. 

/.  A,  Sleeper ,  for  the  defendant  in  error. 

By  Court,  Stow,  0.  J.  This  was  a  suit  upon  a  promissory 
note  admitted  to  have  been  made  by  Benaway,  the  defendant 
below.  The  defense  was  a  former  recovery.  In  support  of  his 
plea,  the  defendant  called  as  a  witness  William  F.  Tompkins, 
who  testified  that  previous  to  the  commencement  of  this  suit  a 
cause  was  tried  before  him,  as  a  justice  of  the  poaco,  between 
these  parties,  in  which  Bond  "put  the  note  in  evidence  as  an 
ofiset,  and  such  an  adjudication  was  therein  bad  that  judgment 
was  rendered  and  declared  in  court  for  the  defendant  for  about 
the  sum  of  fourteen  dollars;  that  he,  the  justice,  never  made 
any  entry  of  the  judgment  in  his  docket,  but  at  the  time  of  the 
rendition  of  the  judgment  made  a  minute  of  the  amount  on  a 
piece  of  paper,  and  being  himself  unwell,  delivered,  as  he  sup- 
posed, the  minute  to  one  Prichard,  to  make  the  record  on  the 
docket;  that  since  that  time  he  had  not  seen  the  minute,  though 
he  had  searched  for  it."  This  testimony  was  objected  to,  and 
finally  ruled  out  by  the  circuit  judge,  on  the  ground  that  the 
judgment  could  be  proved  only  by  the  docket,  or  a  transcript 
of  it. 

Though  the  amount  in  controversy  is  very  small,  the  principle 
involved  in  this  case  is  of  considerable  moment,  and  it  is  im- 
portant that  it  should  be  settled;  and  hence  we  have  given  the 
subject  the  most  careful  attention,  and  examined  critically  all 
the  numerous  authorities  to  which  we  have  been  referred,  and 
the  result  of  our  investigation  is,  that  the  circuit  judge  decided 
coiTectly,  and  that  the  judgment  should  be  affirmed. 

The  books — that  is  the  American  state  reports — are  full  of 
cases  growing  out  of  justices'  judgments,  and  the  questions 
which  they  have  occasioned.  What  is  a  justice's  judgment? 
When  and  how  is  it  rendered?  and.  How  can  it  be  proved  ?  are 
almost  innumerable;  while  the  responses  of  the  courts  have 
become  in  a  measure  oracular,  from  their  never-ending  con- 
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tradictions.  And  yet  it  is  singular  that  amid  all  this  confusion 
and  looseness  no  one  case  has  been  found  where  effect  has  been 
given  to  a  justice's  judgment  never  actually  entered.  Judg- 
ments recorded  long  after  the  expiration  of  the  time  provided 
by  the  statute,  even  years  after  the  justice  had  gone  out  of  office, 
and  those  written  on  loose  sheets  of  paper,  have  been  held  valid; 
but  some  record,  the  docket  or  other  written  evidence,  has  in 
all  instances,  as  far  as  I  can  discover,  been  held  indispensable 
to  their  authentication.  We  think  it  would  be  unsafe  and  un- 
warranted in  us  to  disi>ense  with  this  proof,  certainly  not  in  the 
ease  before  us.  The  justice,  no  doubt,  made  a  decision,  but  by 
his  negligence  in  not  entering  it  in  his  docket,  and  by  the  neg- 
ligence of  the  party  who  desires  to  avail  himself  of  it  in  not 
procuring  it  to  be  so  entered,  there  is  no  legal  evidence  of  its 
existence  as  a  judgment;  nor  does  any  such  state  of  things  ap- 
pear as  to  dispense  with  this  proof.  The  accident  that  the  mag- 
istrate happened  at  the  time  to  be  unwell,  and  gave  his  memo- 
randum to  his  clerk,  is  no  excuse  for  not  having  the  judgment 
docketed  afterwards. 
Judgment  affirmed. 

Formal  Entbt  or  Jubtiob's  Judqmsnt  mat  bjs  Madb  at  Ant  Tima: 
Hall  V.  TuUle,  40  Am.  Dec  382,  and  note;  note  to  Sibley  v.  Howard^  45  Id. 
449. 

Jusnox's  Failusb  to  Ektkb  and  Mannbb  or  Entebino  Judqmbht: 
Bee  Freenuui  on  Jndgmeiits,  aeos.  5d-d5. 


Gabson  V.  Allek. 

[2  PZHHXT,  iS7;  2  OhaiIDLBB,  128.] 

Oabnissbb  not  Liablb  nnlees  it  appears  that  he  had  "  property,  oredits, 
or  effects  **  in  hia  pooaesaion  belonging  to  the  defendant  in  the  attachment 
sait,  or  waa  "  indebted  '*  to  him. 

Makbrs  or  Pbomissobt  Note  not  Liablb  undbb  Gabnishbb  Pbocbbb 
when  the  note  ia  not  doe,  and  not  ahown  to  be  owned  by  or  in  the  pos- 
aeaaion  of  the  attachment  debtor  at  the  time  of  serving  the  garnishee 
proceaa. 

Pbooeedinos  growing  out  of  an  attachment  sued  out  against 
one  Wales.  The  plaintiff  in  error  had  been  summoned  as  gar- 
nishee, and  disclosed  that  before  being  summoned  he  and  his 
partner  Eaton  had  made  to  Wales  their  promissory  note  for  one 
thousand  one  hundred  dollars,  in  the  firm  name,  which  note 
had  not  become  due  at  the  time  of  serving  the  garnishment 
process.  Judgment  by  default  was  taken  against  Wales.   A  actrv 
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facioB  was  afterwards  issaed  against  the  plaintiff  in  error  and 
Eaton,  as  partners,  and  personally  served  upon  the  latter,  and 
upon  the  former  by  copy  left  with  the  latter,  without  saying  that 
it  was  left ''  at  his  last  and  usual  place  of  abode."  Judgment 
iras  rendered -against  the  plaintiff  in  error  for  the  amount  of 
the  judgment  against  Wales,  and  for  costs. 

B,  O.  Hasiman,  for  the  plaintiff  in  error. 

J.  H.  KnowUony  for  the  defendant  in  error. 

By  Court,  Hubbell,  J.  The  plaintiff  in  error  was  summoned 
•8  a  garnishee,  and  ai>peared  and  answered  that  he  and  his 
partner,  Eaton,  had  given  a  negotiable  promissory  note  to 
Wales,  the  defendant  in  the  attachment  suit,  which  was  not 
then  due;  that  the  note  had  been  made  negotiable  to  enable 
Wales  to  turn  it  out  to  his  creditors,  and  that  no  demand  of 
payment  had  been  made  of  the  makers.  No  evidence  was  given 
showing  that  the  note,  at  the  time  of  serving  the  garnishment 
process,  was  owned  by  Wales,  or  was  in  his  possession. 

To  render  the  garnishee  liable,  it  must  appear  that  he  had  in 
his  possession  ''property,  credits,  or  effects"  belonging  to 
Wales,  the  defendant  in  the  attachment  suit,  or  was ''  indebted" 
to  him.  There  was  no  evidence  of  property,  credits,  or  indebted- 
ness other  than  the  note  made  by  Carson  &  Eaton;  and  waiving 
the  question  whether  that  note  could  form  the  subject  of  attach- 
ment in  a  suit  against  Carson  alone,  it  is  clear  that  it  was  evi- 
dence of  indebtedness  only  to  the  indorsee  or  bearer,  whoever 
be  might  be.  The  note,  being  negotiable,  was  liable  to  be 
transferred  from  hand  to  hand,  until  due,  and  each  subsequent 
bolder  would  gain  a  perfect  right  of  action  against  the  makers. 

Holding  the  makers  liable  under  the  garnishment  process,  be- 
fore the  maturity  of  the  note,  would  subject  them  to  pay  it  twice 
over,  or  would  defeat  the  action  of  the  real  owner.  We  must 
not  so  construe  the  statute  relating  to  attachments  as  to  defeat 
the  long-established  rules  of  the  law  merchant.  That  law,  which 
gives  currency  and  character  to  negotiable  paper,  has  been  in- 
corporated into  the  statutes  of  Wisconsin,  and  is  deemed  of 
salutary  effect  in  the  general  business  of  the  community. 

Because,  therefore,  the  answer  of  the  plaintiff  in  error  did  not 
disclose  any  indebtedness  to  the  defendant  Wales,  nor  disclose 
any  property,  credits,  or  effects  belonging  to  him  in  the  pos- 
session of  the  garnishee,  the  judgment  of  the  circuit  court  was 
erroneous.  Whether  a  negotiable  promissory  note,  past  due, 
may  not  be  the  subject  of  attachment  as  credit  or  indebtedness 
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in  the  hands  of  ibe  maker,  it  is  not  necessaiy  now  to  decide. 
No.r  is  it  necessary  to  pass  upon  seyeral  other  points  in  the  case 
presented  by  the  plaintiff  in  error. 
Judgment  reversed,  with  costs. 

Defenses  to  WmcH  Gabnisses  is  Entitled:  See  McUhit  y.  Olark^  12  Am. 
Dec  688;  H(uina*$  Syndics  v.  Lauring,  13  Id.  339;  Farmers'  and  Mechanic^ 
Bank  V.  LitUe,  42  Id.  293. 

Maker  of  Negotiable  Instbitment,  whether  mat  be  Garnished:  In 
Bldnner  ▼.  Moort^  30  Am.  Dec.  155,  165,  and  in  CottrtU  v,  Vamum^  39  Id. 
323,  it  was  held  that  the  maker  of  a  negotiable  note  oould  be  garnished;  but 
it  is  apparent  from  the  examination  of  these  cases,  especially  the  first,  that 
the  notes  were  still  in  the  hands  of  defendants,  who  were  the  holders  of  the 
same;  while  in  Sheets  ▼.  Culver,  33  Id.  593,  it  was  held  that  a  negotiable  note 
to  the  defendant,  as  payee,  can  not  be  attached  in  the  hands  of  the  maker  ai 
a  debt  doe  the  defendant  from  him,  after  it  has  been  pnt  in  droolatiofi;  and 
see  Ehrwm  v.  (hmmereUd  and  Bailroad  Bank,  48  Id.  447. 


State  v.  MoGabtt. 

[2  PniMXT,  018;  3  Obahdlsb,  190.] 

Indiotments  oak  kot  be  Amended,  but  a  caption  is  no  part  of  anindiotmeiifc. 

Caption  to  Indictment  Need  not  State  at  Length  the  qnalifications  of 
the  grand  jnrors,  nor  recite  all  the  facts  which  give  the  court  jurisdic- 
tion, when  the  court  in  which  the  indictment  is  found  is  one  of  general 
criminal  jurisdiction. 

Amendments  to  Caption  ot  Indiotment  furnish  no  reason  for  arresting 
judgment,  where  the  indictment  was  good  in  eyery  respect  before  the 
amendments,  and  their  allowance  did  not  prejudice  the  defendant. 

Cebtified  case,  which  came  into  the  court  on  the  certificate 
and  report  of  a  circuit  judge,  to  be  advised  in  accordance  with 
the  statute.     The  opinion  states  the  facts. 

S,  li.  Cotton,  for  McCarty. 
C,  James,  lot  the  state. 

By  Court,  WnrroN,  J.  This  case  comes  up  on  the  report  of 
the  circuit  judge  before  whom  the  cause  was  tried.  The  de- 
feudant  was  indicted  for  murder. 

The  indictment  charging  the  offense  commences  as  follows: 
**  State  of  Wisconsin,  Circuit  County  of  Brown,  ss.  Of  October 
term,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine.  The  jurors  of  the  grand  jury  for  the  state  of  Wis- 
consin, inquiring  in  and  for  the  county  of  Brown  aforesaid, 
being  duly  tried,  impaneled,  and  sworn,  do,  upon  their  said 
oaths,  piesent,"  etc. 

After  the  defendant  had  pleaded  to  the  indictment^  the  dia- 
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trict  attorney  mored  to  amend  it,  by  inserting  after  the  words 
"state  of  Wisconsin,"  in  the  second  line,  the  words  "  good  and 
lawful  men  of  the  county  aforesaid,"  and  also  after  the  word 
"aforesaid,"  at  the  end  of  the  third  line,  the  words  ''at  the 
October  term  of  said  circuit  court,  begun  and  b  olden  at  Green 
Bay,  in  the  said  county,  on  the  first  Monday  of  October,  in  the 
j€ar  of  our  Lord  one  thousand  eight  hundred  and  forty-nine." 
The  amendments  were  allowed  by  the  court,  and  the  jury  having 
found  the  defendant  guilty,  the  judge  being  in  doubt  as  to  the 
conectness  of  his  ruling,  certified  the  case  to  this  court  in  ac- 
cordance with  the  statute. 

If  the  amendments  were  at  all  material,  their  allowance  would 
be  good  cause  for  arresting  the  judgment.  Indictments  can  not 
be  amended.  But  the  amendments  allowed  were  to  the  caption, 
and  that  is  no  part  of  the  indictment :  1  Ch.  Crim.  L.  826 ;  The  Peo- 
ple T.  JeweU,  3  Wend.  319.  And  we  are  satisfied  that  in  this  case 
the  caption  was  correct  as  it  stood  before  the  amendments  were 
allowed.  It  is  not  necessary  to  state  at  length,  in  the  caption 
to  an  indictment,  the  qualifications  of  the  grand  jurors,  nor  to 
recite  all  the  facts  which  give  the  court  jurisdiction,  when  the 
court  in  which  the  indictment  is  found  is  a  court  of  general 
criminal  jurisdiction:  Ihims  y.  Commonwealth,  6  Met.  224.  In 
Uiis  case,  as  the  indictment  was  in  all  respects  good  before  the 
amendments  were  allowed,  and  as  their  allowance  did  not  preju- 
dice the  defendant  on  his  trial,  we  see  no  reason  for  arresting 
the  judgment. 

Caption  is  No  Part  ov  IirDiorxsirr:  Territory  v.  McFarlanej  6  Am.  Deo. 
706. 

AMEBmiiXNTS  OF  CAPTION. — ^The  statement  in  au  indictment  that  the  pre- 
•entment  of  the  jury  ia  "upon  their  oaths,**  is  a  part  of  the  caption,  and  if  it 
has  heen  omitted  may  be  inserted  even  after  conviction:  State  v.  Creight,  2 
Am.  Dec.  666;  and  as  to  amending  captions  in  general,  see  Id.,  note.  The 
csptioii  to  an  indictment  may  be  amended  in  the  snpreme  court  of  New 
Jereey  after  its  removal  thereto  by  certiorari,  upon  proof  of  the  necessary 
facte,  or  it  may  be  sent  back  to  the  lower  court,  there  to  be  amended  from 
the  record:  State  v.  Jone$,  17  Id.  483. 

Caftion  TO  Iin>icrBfSNT,  What  must  Statb. — An  omission  in  the  cap- 
tion to  state  the  place  where  the  court  was  holden,  the  indictment  found,  or 
that  the  grand  jury  were  drawn  from  the  county  where  the  offense  was  com- 
mitted, is  fatal  to  its  validity:  Carpenter  v.  State,  34  Am.  Doc.  116;  but  a 
captioa  need  not  show  that  the  members  of  the  grand  jury  were  summoned 
sDd  returned  as  such:  State  v.  /ones,  17  Id.  483;  nor  need  the  name  of  the 
judge  who  held  the  court  at  the  term  when  the  indictment  was  found  appear; 
if  it  sufficiently  appear  before  what  court  the  prisoner  was  charged,  and  that 
the  indictment  was  presented  by  a  competent  grand  jury,  which  was  duly 
rammoned,  impaneled,  and  sworn,  it  is  enough:  Ilogan  y.  Statet  30  Wis.  433» 
citing  the  prinolpal  case. 
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How  V.  Kane. 

ri  PDinnr,  681;  S  Ohakduol,  M9.] 
Tbbbitobial  Coubts  of  Wisconsin  we&r  in  Existence,  and  judgmenta 
ooold  be  rendered  by  them,  after  the  adoption  of  the  state  constitation, 
and  before  its  approval  by  congress  and  admiMion  of  the  territory  as  a 
state. 

ISBEQULABITT    IN     THAT    EXECUTIONS    ON    WbICH    BILL    IN    NaTUUK    or 

Cbxditob's  Suit  is  Founded  were  returnable  out  of  term,  without  an 
order  first  obtained  for  that  purpose,  will  not  be  noticed  by  the  supreme 
ooort;  application  should  be  made  to  the  court  from  which  they  issued 
to  set  them  aside. 

Partnership  Peopertt  is  as  Much  Liarlb  to  Judgicents  iob  Ik- 
dividual  as  for  partnership  debts  of  the  only  ostensible  partner. 

Partnership  Propertt  Bsceiyrd  bt  Dormant  from  Ostensible  Part- 
ner  is  subject  to  judgments  against  the  latter  alone,  and  the  dormant 
partner  is  bound  to  disclose  and  account  for  it,  and  may  be  restrained 
from  disposing  of  it  in  the  mean  time. 

Dormant  Partner  is  not  Personally  Liable  for  the  payment  of  judg- 
ments against  the  ostensible  partner  alone. 

Appeal  from  a  decision  OYemding  a  demurrer  to  the  com- 
plainants' bill.     The  facts  are  stated  in  the  opinion. 

E.  G.  Ryan  and  J.  Eolliday,  for  the  defendant  and  appellant. 

Z>.  J7.  Chandler  and  H.  S.  Orton,  for  the  complainants. 

By  Court,  Srow^  C.  J.  Did  the  bill  in  this  case  depend  upon 
its  name,  or  any  name,  it  would  be  difficult  to  sustain  it.  It  is 
not  technically  a  creditor's  bill.  The  complainant's  counsel,  in 
answer  to  an  inquiry  from  the  bench,  says  that  it  is  not  a  bill  in 
aid  of  an  execution.  And  as  far  as  it  seeks  to  subject  the  de- 
fendant Kane  personally  to  a  decree  for  the  payment  of  the 
judgments  against  his  partner  Cogswell,  it  is  clear  that  it  can 
not  be  supported.  Yet,  taken  altogether,  rejecting  a  good  deal 
of  the  stating  and  charging  part  as  impertinent,  and  denying 
the  principal  relief  sought,  we  are  of  opinion  that  the  bill 
should  be  sustained  as  to  the  discovery,  and  as  to  some  portion 
of  the  relief  which  it  seeks. 

The  bill  was  filed  by  the  complainants.  How  and  eight 
others,  judgment  creditors  of  the  defendant  Cogswell,  in  be- 
half of  themselves  and  all  other  judgment  creditors  of  Cogs- 
well. It  states  that  the  defendants  were  partners  in  mercantile 
business,  and  that  their  partnership  commenced  in  1844;  that 
Cogswell  was  the  active  and  only  ostensible  partner;  that 
the  debts  on  which  the  judgments  were  obtained  were  con- 
tracted on  account  of  the  partnership,  and  in  the  way  of  its 
business;  and  that  executions  have  been  issued  on  the  judg- 
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ments,  and  reiomed  unsatisfied.  It  farther  states  that  in  1846 
Cogswell  ceased  to  be  the  actiTe  and  ostensible  partner,  Eane 
becoming  such;  the  business  of  the  concern,  however,  continu- 
ing the  same  as  before;  that  at  about  that  time  Cogswell,  pre- 
tending to  be  insolTent,  and  being  in  dread  of  attachments 
against  him,  transfeired,  or  pretended  to  transfer,  all  his  inter- 
est in  the  concern  to  Eane,  receiving  therefor  a  consideration 
which  is  alleged  to  have  been  merely  nominal,  and  that  this  trans- 
fer was  made  on  the  eve  of  attachments  against  Cogswell  for  part- 
nership debts,  being  about  to  be  levied  on  the  partnership 
properly;  that  this  property,  or  the  avails  of  it,  is  now  in  the 
hands  of  Kane,  and  is  in  equity  liable  to  the  payment  of  the 
judgments,  and  the  bill  seeks  to  subject  it  to  that  purpose.  The 
bill  also  claims  that  Eane,  having  been  originaUy  liable  with 
Cogswell  as  a  partner,  for  the  consideration  of  all  the  judg- 
ments, and  having  now  in  his  possession  all  the  assets  of  the 
copartnership,  is  personally  liable  to  a  decree  for  the  amount  of 
the  debts,  and  which  decree,  among  other  things,  it  prays. 

This  bill  has  been  taken  as  confessed  against  Cogswell. 
Eane  has  demurred,  and  has  assigned  as  special  causes  of  de- 
murrer: 

1,  2.  That  the  writs  of  fieri  facias  on  the  several  judgments 
were  not  returnable  of  the  first  day  of  any  term  of  court,  nor 
were  allowed  by  any  order  of  the  judge,  to  be  made  returnable 
on  the  days  on  which  they  were  returnable,  nor  were  returnable 
on  any  day  which  by  law  they  could  be  made  returnable  without 
such  order,  and  that  they  were  therefore  void. 

3.  That  the  bill  sets  up  that  the  defendant  Eane  was  Cogs- 
well's partner,  and  jointly  liable  with  him  to  the  complainants  at 
the  time  of  the  accruing  of  the  indebtedness,  and  of  the  recov- 
ery of  the  judgments,  and  that  therefore  the  complainants  have 
a  complete  remedy  at  law,  and  consequently  none  in  equity. 

4.  General  want  of  equity  in  the  bill. 

Several  other  causes  of  demurrer  have  been  assigned,  or  have 
been  attempted  to  be  assigned,  ore  tenus^  on  the  argument  of 
the  appeal. 

For  the  understanding  of  this  demurrer,  it  is  necessary  to  re- 
fer to  the  bill  more  particularly  than  has  been  done  in  VkiB  gen- 
eral summary  already  given.  It  states  that  all  the  judgments, 
except  that  in  favor  of  the  complainants  Van  Buren  and  Church- 
ill, were  obtained  in  the  Milwaukee  coimty  circuit  court,  on  the 
third  day  of  September,  1849,  and  on  which  writs  of  fieri  facias 
were  lamed  the  fifOi  of  that  month,  letozDable  the  eighth.   And 
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that  the  judgment  in  favor  of  Van  Bmen  and  Chorchill  was 
obtained  in  the  late  territorial  district  court  of  Milwaukee 
coimty,  the  eleventh  of  May,  1848,  and  on  which  a  fieri  facias 
issued  September  20,  1849,  returnable  the  next  day. 

To  this  last  judgment  the  objection  is  interposed,  ore  ieniis^ 
that  at  the  time  of  its  rendition.  May  11, 1848,  tiiere  was  in  fact 
no  territorial  district  court  of  Milwaukee  county — ^the  territorial 
gOTemment,  with  all  its  machinery  and  incidents,  having  been 
abrogated  by  the  adoption  by  the  people  of  the  state  constitution, 
in  March  preceding,  and  that  therefore  the  judgment  is  abso- 
lutely void,  as  being  coram  nonjudice. 

It  is  to  be  borne  in  mind  that  though  our  state  constitution 
was  voted  upon  and  adopted  by  our  people  in  March,  1848,  it 
was  not  sanctioned  by  congress,  and  the  territory  admitted  into 
the  Union  as  a  state,  until  the  twentieth  of  May  following. 

The  objection  to  this  judgment  of  Van  Buren  and  Churchill 
raises  the  question,  whether  the  adoption  by  our  people  of  their 
state  constitution  did,  in  fact,  of  itself,  abrogate  the  territorial 
government,  and  thus  ipso/ac^  constitute  us  a  state;  or  whether 
that  political  change  was  affected  only  by  congress  sanctioning 
our  constitution  and  admitting  us  into  the  Union. 

This  is  a  subject  which  is  now  convulsing  the  nation,  but  it  ia 
one  on  which  I  do  not  entertain,  and  never  have  had,  a  doubt. 
I  know  no  wilder  or  worse  political  or  legal  heresy,  than  this 
new-fangled  doctrine  of  a  territory  constituting  itself  a  state, 
and  being,  at  the  same  time,  within  and  without  the  nation.  The 
proposition  involves  a  confusion  of  ideas,  and  can  not  be  ex- 
pressed without  a  solecism  in  terms.  Could  such  a  thing  be 
conceived  and  be  carried  into  actual  practice,  it  would  be  at- 
tended with  the  worst  confusion  and  the  ipost  disastrous  results; 
first  anarchy,  and  then  the  destruction  of  the  federal  constitu- 
tion. By  no  means  intending  any  disrespect  to  the  very  able 
and  candid  counsel  who  have  argued  for  the  defendant,  I  can 
not  countenance,  even  by  an  argumentative  denial,  any  such  doc- 
trine. It  is  of  the  same  school  and  involves  the  same  principles 
as  that  of  the  right  of  secession — ^in  plain,  but  bad  English,  the 
right  of  nullification — a  doctrine  which  has  but  few  disciples  in 
our  country,  and  none  where  free  air  is  breathed;  and  of  the  two, 
I  think  it  the  worst.  Politicians,  even  such  as  approach  the 
grade  of  statesmen,  may  assert  this  doctrine,  and  pretend  to  be- 
lieve it,  and  ''  convincing  others,  half  convince  themselves;"  but 
no  American  judge,  sensible  of  the  obligations  of  his  oath,  and 
of  his  daty  to  our  whole  oonntzy,  can  give  it  any  sanction.    In 
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OUT  political  syBtem  a  territozy  can  become  a  state  only  by  the 
action  and  assent  of  the  national  goyemment,  and  there  is  not, 
and  can  not  be,  any  sach  thing  as  an  American  state  outside  the 
federal  Union.  With  us,  and  probably  with  no  people  or  gOY- 
emment,  is  a  claim  of  protection,  equality,  and  fratemily  recog- 
nized whicli  is  accompanied  with  a  disclaimer  of  dependence, 
obligation,  and  allegiance. 

Our  territorial  courts  and  all  the  other  machinery  of  our  ter- 
htoiial  goTcmment  were  in  the  full  legal  and  effectiye  exercise 
of  their  appropriate  functions,  until,  on  the  twenty-ninth  of  May, 
1848,  the  United  States  congress,  by  approving  of  our  constitu- 
tion  and  admitting  us  into  ttie  Union,  emancipated  us  from  pro- 
vincial pupilage,  and  made  Wisconsin  an  integral  part  of  the 
American  republic. 

We  therefore  hold  that  Van  Buren  and  Churchill's  judgment, 
as  far  as  the  objection  of  want  of  jurisdiction  in  the  district 
court  is  concerned,  was  valid,  and  that  all  judgments  obtained 
in  the  territorial  district  courts  up  to  May  29, 1848,  if  in  other 
respects  unobjectionable,  are  also  valid.  What  may  be  the  yir- 
toe  and  condition  of  judgments  obtained  during  the  interreg- 
num between  that  time  and  the  twenty-eighth  of  August,  when 
the  curcuits  went  into  operation,  it  is  not  necessary  nor  is  it 
proper  to  decide. 

The  first  cause  of  demurrer  assigned  on  the  record  is,  that 
the  executions  were  returnable  out  of  term,  without  an  order 
having  been  first  obtained  from  the  judge  for  that  pxirpose,  as 
required  by  the  statute.  Waiving  the  objection  that  this  de- 
murrer is  speaking,  in  setting  up  matter  not  contained  in  the 
bill,  the  answer  is,  that  this  coiurt  can  not  take  notice  of  such 
an  iiregnlarity:  WiUiams  v.  Hogeboom^  8  Paige,  469.  The  exe- 
cntions  were  not  void,  but  at  most  voidable;  and  the  proper 
course  for  the  defendant,  if  he  wished  to  be  relieved  from  them, 
was  to  have  applied  to  the  court  from  which  they  issued  to  set 
them  aside. 

A  further  cause  of  demurrer  was  attempted  to  be  assigned 
here,  though  not  in  the  court  below,  that  the  judgment  in  favor 
of  the  complainants.  West,  Oliver,  and  Charles,  does  not  appear 
from  the  bill  to  have  been  founded  on  a  partnership  debt.  With- 
out deciding  whether  a  demurrer,  ore  tenus,  not  resorted  to  on  the 
argument  below,  can  be  entertained  here  on  appeal,  we  think, 
taking  the  whole  context  of  the  Wll,  that  this  debt  is  in  fact 
stated  to  have  been  that  of  the  partnership.  But  whether  this 
be  so  or  not  is  immatexial,  as  we  are  of  opinion  that  the  whole 
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of  the  partnerahip  properly,  if  liable  at  all,  is  as  much  liable  to 
judgments  against  Cogswell,  the  only  ostensible  partner,  for  his 
individual  as  for  his  copartnership  indebtedness.  And  this 
brings  me  to  the  consideration  of  the  only  question  of  princi- 
ple (except  that  of  the  jurisdiction  of  the  late  district  courts) 
involyed  in  this  case;  and  that  is,  Is  the  property  belonging  to 
two  partners  (one  of  whom  is  dormant  and  unknown),  in  their 
copartnership  capacity,  liable  on  a  judgment  against  the  visible 
partner? 

It  is  remarkable  that  upon  a  question  like  this,  and  which 
commercial  transactions  must  or  might  have  often  given  rise  to, 
but  little  authority  is  to  be  found.  The  general  doctrine  no 
doubt  is,  that  personal  property  in  the  possession  and  subject 
to  the  control  of  the  debtor,  and  of  which  he  is  the  ostensible 
owner,  is  liable  for  his  debts.  This  rule,  it  is  true,  is  subject 
to  many  exceptions,  some  by  the  lenity  and  policy  of  the  com- 
mon law,  and  more  by  fraudulent  legislation;  but  among  these 
exceptions  I  am  not  aware  that  the  latent  right  of  a  dormant 
partner  is  one.  To  say  nothing  of  the  original  character  of  the 
debt,  whether  it  may  have  been  in  fact  contracted  as  a  private 
one,  or  on  account  of  the  partnership,  and  in  the  course  of  its 
business,  such  a  withdrawing  from  process  of  the  debtor's  prop- 
erty, or  of  that  of  which  he  was  the  apparent  owner,  and  on  the 
faith  of  which  it  may  be  presumed  the  credit  was  acquired,  is 
not  permitted  either  by  the  common  law  or  by  any  statute.  It 
is  a  palpable  fraud;  and  though  by  common-law  process  the 
creditor  may  have  redress  by  telling  the  property,  and  contest- 
ing the  legal  right  in  a  subsequent  action,  yet,  where  the  parties 
confederate  and  have  involved  it  in  such  disguise  and  confusion 
that  an  execution  can  not  readily  reach  it,  I  can  conceive  of  no 
possible  objection  to  a  court  of  equity  lending  its  aid.  It  is  the 
right  of  the  creditor  to  invoke  that  aid,  and  the  duty  of  the 
court  to  grant  it. 

Now  what  is  this  case?  The  defendants,  Cogswell  and  Kane, 
form  a  partnership  in  1844  (I  lay  out  of  view  all  badges  of  fraud 
in  the  inception  of  the  partnership,  the  motives  for  Kane's 
being  kept  in  the  background,  and  the  roguish  correspondence 
appended  to  and  made  part  of  the  bill),  by  which  they  engage 
in  mercantile  business,  Cogswell  to  be  the  known  and  ostensi- 
ble partner,  and  Kane  the  secret  and  unknown  one,  the  busi- 
ness to  be  conducted  in  the  name  of  Cogswell  alone,  but  for 
the  equal  and  joint  benefit  of  both.  Under  this  arrangement 
they  continue  in  business  for  years,  the  ostensible  partner  eon* 
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tracting  laxge  debts  in  his  own  name,  but  for  the  benefit  of  the 
partnership,  among  which  debts  are  the  judgments,  to  enforce 
the  collection  of  which  this  bill  is  filed.  After  these  debts,  or 
some  of  them,  had  become  due,  and  attachments  had  been  issued 
against  CogsweU,  and  were  about  beidg  levied,  he  transfers  or 
attempts  to  transfer,  the  whole  of  the  partnership  property  in  his 
possession  to  his  secret  partner,  Kane,  without  any  considera- 
tion, or  any  actual  change  in  their  relations,  as  a  mere  maneuver 
to  deficaud,  hinder,  and  delay  their  creditors  by  making  Kane, 
instead  of  Cogswell,  the  ostensible  owner  and  active  partner. 
Judgments  are  obtained  against  Cogswell;  executions — the 
Talidity  of  which  for  the  purpose  of  this  bill,  we  have  already 
seen,  ia  not  to  be  called  in  question — are  issued,  and  the  sheriff, 
finding  no  property  in  the  hands  of  Cogswell,  returns  them 
nulla  bona.  The  si>ecific  proi)erty  transferred  by  Cogswell,  or 
its  avails  and  equivalent  in  the  shape  of  real  estate,  it  is  alleged 
IB  still  in  the  hands  of  Kane. 

The  question  then  recurs.  Is  this  property,  thus  situated, 
subject  in  equity  to  the  judgments  against  Cogswell?  We 
think  it  is. 

In  the  case  of  Drench  v.  Chasey  6  Greenl.  166,  Chief  Justice 
Mellen  held,  that  the  prior  right  of  a  partnership  creditor  to  be 
paid  out  of  the  common  property,  in  preference  to  the  separate 
creditor  of  the  ostensible  partner,  did  not  exist  in  case  of  a  dor- 
mant partnership,  and  that  in  such  a  case  the  whole  of  the 
partnership  property  in  the  hands  of  the  ostensible  partner  was 
liable  for  his  individual  debts.  This  doctrine,  in  the  absence  of 
conflicting  or  overruling  authority — and  it  is  dif&cult  to  conceive 
how  there  can  be  any — ^we  regard  as  the  law,  and  we  give  it  our 
unqualified  sanction. 

This  view  of  the  subject  disposes  of  the  objection  so  confi- 
dently asserted,  that  a  court  of  equity  can  not  go  behind  the 
judgment  at  law  and  inquire  into  its  consideration.  For,  as  has 
been  already  observed,  it  is  wholly  immaterial  whether  the  debt 
was  contracted  by  the  ostensible  partner  in  his  partnership  or 
individual  capacity.  And  here  I  may  remark,  that  the  proposi- 
tion that  you  can  not  go  behind  the  judgment  and  inquire  into 
its  consideration  is  subject  to  many  qualifications  and  excep- 
tions. Cases  arising  under  our  insolvent  and  exemption  laws 
are  familmr  and  in  point. 

We  therefore  hold,  that  the  circuit  was  right  in  deciding  that 
Kane  was  bound  to  disclose  and  account  for  so  much  of  the 
partnership  property  and  its  avails  in  his  hands,  as  was  formerly 
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iu  the  possession  of  Cogswell,  while  acting  as  the  ostensible 
partner.  And  that  in  the  mean  time  it  was  proper  he  should  be 
restrained  by  injunction  from  disposing  of  it. 

It  has  already  been  observed,  that  as  far  as  the  bill  seeks  to 
subject  the  defendant  Eane,  personally,  to  a  decree  for  payment 
of  the  judgments  against  Cogswell,  it  can  not  be  sustained. 
The  complainants,  having  elected  to  pursue  Cogswell  alone  at 
law,  and  having  merged  their  claims  against  the  partnership  in 
judgments  against  him  alone,  can  not  now  fall  back  upon  a 
court  of  equity  for  the  purpose  of  asserting  their  original  right. 
The  law  on  this  subject  is  too  well  settled  to  be  called  in  ques- 
tion at  this  day:  Smilh  v.  Black,  9  Serg.  &  R.  142  [11  Am.  Dec. 
686].  And  so  are  all  the  authoritieB,  with  one  solitary  exception, 
and  that  is  the  case  of  Sheehy  v.  MandeviUe,  6  Cranch,  258.  That 
case,  great  and  deserved  as  are  the  respect  and  deference  of  the 
whole  American  bar  and  bench  for  the  late  illustrious  chief 
justice  of  the  United  States,  has  never  been  regarded  as  law.  It 
is  one  of  the  few — the  very  few — ^instances  in  which  that  great 
judge  erred. 

One  ground  of  the  appeal  is,  that  the  defendant  should  not 
have  been  ordered  to  answer  fully.  It  is  almost  always  as  a 
mere  favor  that  a  party  demurring,  and  whose  demurrer  has 
been  in  the  whole  overruled,  is  allowed  to  answer  at  all;  and  it 
is  a  matter  of  discretion  with  the  court  to  impose  such  terms  as 
the  circumstances  of  the  case  may  seem  to  warrant. 

The  decree  of  the  circuit  court  must  be  affirmed  with  costs. 

Decree  affirmed. 

Rights  or  Fibm  aud  Individual  Creditobs:  See  Bttchan  v.  Sumner^  47 
Am.  Dec.  905;  Kirby  v.  Schoonmaler,  49  Id.  160,  and  cases  in  notes  thereto. 

Dormant  Partner  Need  not  be  Joined  by  the  ostensible  partner  in  an 
action  upon  a  contract  entered  into  in  hia  own  name:  Ooble  v.  Oali*,  41  Am. 
Dec.  219;  HiUlher  v.  Loop,  26  Id.  286;  Deslia  v.  HoUand,  46  Id.  261. 

Stranger  can  not  Object  to  Mere  Irregularity  in  Issuing  Bxeou* 
noN:  Swiggart  ▼.  Hofber^  39  Am.  Dec.  418;  Lowber  4t  WUmer^$  Appeal,  42 
Id.  302. 


Hazelton  V.  Putnam. 

[3  Pdhizt,  107;  8  Obaivdlbb,  117.] 

Basement  is  Libertt,  Privilege,  or  Advantage  in  Land,  withoot 
profit,  and  existing  distinct  from  the  ownership  of  the  soil,  and  must  ba 
founded  upon  a  deed  or  writing,  or  upon  prescription.  It  is  a  permanent 
interest  in  another's  land,  with  a  right  to  enjoy  it  fully  and  without  ob- 
struction. 
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UcuiSB  la  Basb  Autbobity  to  Do  Cxbtain  Act  or  series  of  aots  upon 
snother'a  laod,  without  poswesiing  any  estate  therein,  and  is  not  assign- 
able, and  is  gone  if  the  owner  of  the  land  transfers  his  title  to  another, 
or  if  either  party  die. 

PaBOL    LiCSSISS  WHIUt    EXBCCTOBY    llAY    BE    RBVOKED  AT  PLBASUBK,   but 

when  executed,  it  can  not  be  so  revoked  as  to  make  the  licensee  a  tres- 
passer, and  the  acts  done  under  it  tortious. 

Pabol  Licensb  Gives  No  Ivdefsabible  Poweb  ob  AuTHOBrrr  to  exerciae 
a  continuing  privilege  on  another's  land,  even  when  carried  into  execu- 
tion, and  upheld  by  acts  done  in  ptU8  in  accordance  with  its  terms. 

LiCDiaEE  Making  Improvements  ob  Expexditubks  on  Faith  of  Parol 
License  may  have  equitable  interposition,  at  all  events  so  far  as  to 
restrain  their  appropriation  by  the  licenser,  without  first  placing  the 
licensee  in  the  same  position  in  which  he  stood  before  the  execution  of 
the  license. 

Pabt  Perfobmance  or  Agbeement  fob  Easement,  and  Execution  of 
Parol  License,  take  such  agreement  and  license  out  of  the  statute  of 
frauds. 

Pabol  Agreement  Part  Pebfobmei*  ob  Executed  will  not  bi&  Specif- 
ically Envobced,  unless  the  omtract  be  estabUshed  by  competent 
proofs  to  be  clear,  definite,  and  unequivocal  in  all  its  terms. 

Bill  in  equity  praying  for  an  injunction  against  certain 
wrongful  acts  of  Uie  defendant,  and  asking  that  he  be  com- 
pelled to  convey  a  privilege  of  flowing  his  land,  as  he  had 
verbally  promised  to  do.  The  circuit  court  granted  the  relief 
desired,  and  the  defendant  appealed.  The  material  allegations 
of  the  bill  and  answer  are  given  in  the  opinion. 

Smun  and  Palmer,  for  the  appellant. 
J.  E.  Arnold^  for  the  appellees. 

By  Court,  Jackson,  J.  This  is  an  appeal  from  the  Milwaukee 
comity  circuit  court.  The  complainants  below,  and  the  appel- 
lees in  this  court,  Amos  Putnam  and  Aaron  Putnam,  allege 
that  in  the  month  of  April,  1840,  the  appellant,  Onin  Hazelton, 
by  parol,  consented  and  permitted  complainants,  Putnams, 
to  build  a  saw-mill  and  erect  a  dam  upon  their  land  in  such  a 
maimer  as  to  flow  water  upon  the  land  of  appellant;  and  did 
also  by  parol,  consent  and  permit  and  agree,  that  complain- 
ants should  cut  a  race  across  the  lands  of  the  appellant  for  the 
purpose,  and  in  such  a  manner  as  to  divert  the  waters  of  Stick- 
ney  run  from  its  usual  channel,  and  flow  the  same  into  the 
dam  or  pond  of  said  complainants  for  the  use  of  said  mill,  and 
also  promised  to  confirm  this  privilege  or  grant  by  deed;  that 
upon  and  after  the  giving  of  such  consent  and  the  making  of 
such  promise,  and  on  the  faith  thereof,  complainants  proceeded 
to  make  improvements  and  build  their  saw-mill,  and  prior  to 
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the  third  day  of  AngUBt,  1840,  expended  seveial  hundred  doUons 
upon  said  works;  that  after  that  time,  the  appellant  Hazelton, 
repenting  of  his  license  and  promise,  attempted  to  revoke,  and 
refused  to  confirm  the  same  by  deed;  and  subsequently  inter- 
rupted the  complainants  in  the  enjoyment  of  said  privileges, 
and  prevented  them  from  availing  themselves  of  the  benefit  of 
the  vraters  of  Stickney's  brook,  by  erecting  a  mill,  and  diverting 
them  thereto,  to  the  exclusion  of  complainants. 

The  respondent  Hazelton,  in  his  answer  to  complainants' 
bill,  denies  having  given  the  license  and  permission  in  the 
manner  and  to  the  extent  alleged;  and  insists  that  any  permis- 
sion or  license  that  may  have  been  given  was  revoked  before 
the  complainants  had  expended  or  invested  one  dollar  in  build- 
ing their  mill,  or  constructing  either  of  their  races. 

To  sustain  the  allegations  in  the  complainants'  bill  on  the 
one  hand,  and  to  support  the  answer  of  the  respondent  on  the 
other,  a  large  number  of  witnesses  were  sworn  and  examined, 
whose  testimony  was  read  upon  the  hearing  of  the  cause  below, 
and  is  now  upon  appeal  presented  to  the  consideration  of  this 
court. 

Parol  licenses,  especially  in  cases  at  law,  have  been  moat 
fruitful  sources  of  litigation,  and  have  given  rise  to  decisions  so 
contradictoiy,  both  in  the  English  and  American  courts,  as  to 
render  somewhat  applicable  the  remark  made  by  Lord  Abinger, 
in  Bodwell  v.  FhUlips,  9  Mee.  &,  W.  505,  in  relation  to  decisions 
upon  a  kindred  branch  of  the  law,  that  "  no  general  rule  is  laid 
down  in  any  of  them  that  is  not  contradicted  by  some  others." 

It  is  quite  probable  that  much  of  this  discrepancy  may  have 
arisen  from  the  different  ideas  attached  to  the  word  "  license:" 
Mumfard  v.  WhUney,  15  Wend.  392  [30  Am.  Dec.  60];  for,  as 
was  said  by  Baron  Alderson,  in  his  elaborate  opinion  in  Wood 
V.  LeadbUler^  13  Mee.  &  W.  837,  "  that  which  is  called  a  license 
is  often  something  more  than  a  license;  it  often  comprises  ox 
is  connected  with  a  grant,  and  then  the  pariy  who  has  given  it 
can  not  in  general  revoke  it,  so  as  to  defeat  his  grant  to  which 
it  was  incident." 

At  the  present  day,  the  distinction  between  an  easement  and 
a  license  is  well  settled  and  fully  recognized,  although  it  be- 
comes difficult,  says  Chancellor  Kent,  "  in  some  of  the  cases  to 
discover  a  substantial  difference  between  them. "  '  'An  easement," 
says  Mr.  Angell,  in  his  able  treatise  on  watercourses,  316,  "  it 
has  appeared,  is  a  liberty,  privilege,  or  advantage  in  land, 
without  profit,  and  existing  distinct  from  the  ownership  of  tht 
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so3;  and  it  has  appeared  also  that  a  daim  for  an  easement  mnsi 
be  founded  upon  a  deed  or  writing,  or  upon  prescription^  which 
snppoeeB  one.  It  is  a  permanent  interest  in  another's  land,  with 
a  right  to  enjoy  it  fnllj  and  without  obstmction.  A  license,  on 
the  other  Iiand,  is  a  bare  authority  to  do  a  certain  act  or  series 
of  acts  upon  another's  land,  without  possessing  any  estat« 
therein;  and  it  being  founded  in  personal  confidence,  it  is  not 
•dsignable,  and  it  is  gone  if  the  owner  of  the  land  who  gives 
the  license  transfers  his  title  to  another,  or  if  either  party  die." 

This  definition  of  a  license,  as  well  as  of  an  easement,  is 
adopted  by  Chancellor  Kent,  3  Kent's  Com.  452,  and  is  ex- 
pressly recognized  by  the  most  approved  English  and  American 
authorities:  Thompson  v.  Oregory^  4  Johns.  81  [4  Am.  Dec. 
255];  Mum/ord  y.  Whitney,  15  Wend.  380  [80  Am.  Dec.  60]; 
Cook  ▼.  Steams,  11  Mass.  533;  Miller  t.  Avbwm  S  Syracuse  B, 
R.  Co.,  6  Hill,  61;  Fiich  v.  Seymour,  9  Met.  462;  Hays  v. 
Bichardsoriy  1  Oill  &  J.  366;  Fenliman  t.  SntUh,  4  East,  109; 
HewUna  ▼.  Shippam,  5  Bam.  &  Cress.  221;  Thomas  y.  SorreU^ 
Vaugh.  351;  Wood  y.  Leadbitter,  13  Mee.  &  W.  843. 

Whilst  it  has  been  uniformly  held  that  a  parol  license,  while  it 
remains  executory,  may  be  reyoked  at  pleasure:  Gook  y.  Steams, 
11  Mass.  533;  Mumford  y.  Whitney,  15  Wend.  380  [30  Am.  Dec. 
60];  FerUimany.  Smith, ^"East,  109;  Angell  on  Watercourses,  319, 
324;  yet,  when  executed,  whether  it  is  reyocable,  and  if  so,  how 
for  and  to  what  extent,  has  been  a  question  fraught  with  much 
difficulty,  and  respecting  whicli  different  courts  of  the  highest 
respectability  have  held  yery  differently. 

The  principal  English  cases  that  have  been  relied  upon  in 
support  of  the  doctrine  that  there  are  some  parol  licenses  which 
are  irreyocable,  are  those  of  Web  y.  Paternoster,  Palm.  71;  Wood 
y.  Lake,  1  Say.  3;  Tayler  y.  Waters,  7  Taunt.  374;  Winter  y. 
Brockwea,  8  East,  308.  * 

The  cases  of  Wood  y.  Lake  and  Tayler  y.  Waters  appear  to  haye 
been  decided  on  the  ground  of  the  decision  in  Web  y.  Petemos- 
ter.  The  case  of  Winter  y.  Brockwell  is  distinguishable  in  its 
main  feature  from  the  three  other  cases.  The  declaration  in  that 
case  stated  that  the  plaintiff  "  was  entitled  to  an  easement  of  a 
passage  for  light  and  air  to  his  dwelling-house,  through  an 
ancient  window,  oyer  an  open  space  of  land  of  the  defendant, 
and  that  by  means  of  such  open  space,  noisome  smells  from  the 
defendant's  house  evaporated  without  occasioning  any  nuisance 
io  the  occupier  of  the  plaintiff's  house,  and  that  the  defendant 
wrongfully  erected  a  siy-light  above  the  plaintiff's  ancient  win- 
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dow,  and  coTering  the  open  space  above  mentioned,  bj  meant 
of  ivhich  the  light  and  air  wexe  prevented  entering  the  plaintiff 't 
window  and  into  the  house,  and  noisome  smells  arising  from  the 
adjoining  house  were  prevented  from  evaporating,  and  entered 
the  plaintiff's  dwelling-house."  The  defendant  pleaded  the 
general  issue.  It  appeared  in  evidence  that ''  the  open  space 
which  belonged  to  the  defendant's  house  had  been  inclosed 
and  covered  bj  a  sky-light  in  the  manner  stated,  with  the  ex- 
press consent  and  approbation  of  the  plaintiff,  obtained  before 
the  inclosure  was  made,  who  also  gave  leave  to  have  part  of  the 
fiame-work  nailed  against  the  wall.  Some  time  after  it  was 
finished,  the  plaintiff  objected  to  it,  and  gave  notice  to  have  it 
removed;  but  Lord  Ellenborough  was  of  opinion  that  the  license 
given  bj  the  plaintiff  to  erect  the  sky-light,  having  been  acted 
upon  by  the  defendant  and  the  expense  incurred,  could  not  be 
recalled  and  the  defendant  made  a  wrong-doer;  at  least,  not 
without  putting  him  in  the  same  situation  as  before,  by  offering 
to  pay  all  the  expenses  which  had  been  incurred  in  consequence 
of  it.  And  under  this  direction  the  defendant  obtained  a  ver- 
dict." 

Mr.  Angell,  Angell  on  Watercourses,  sec.  313,  draws  a  very 
clear  and  obvious  distinction  between  the  case  of  Winter  v.  Brock- 
well,  8  East,  308,  and  some  of  the  other  cases  referred  to;  and 
says:  "  In  the  case  of  a  prescriptive  right  to  light,  as  in  the  case 
of  Winter  v.  Brockwell,  it  is  not  in  collision  with  well-established 
authority,  but,  on  the  other  hand,  in  accordance  with  it,  that  a 
parol  license  to  do  any  act  on  the  land  of  the  licensee  by  the 
licenser,  inconsistent  with  and  in  derogation  of  said  right,  is 
irrevocable,  because  the  tiUe  to  this  right  of  the  licenser  becomes 
thus  extinguished.  An  easement  is  not  created,  but  an  existing 
one  voluntarily  abandoned  and  surrendered."  But  how  can  this 
doctrine  of  extinguishment  be  applied  to  a  natural  watercourse? 
It  is  important  to  notice  the  brood  distinction  there  is,  in  the 
eye  of  the  law,  between  the  right  to  light  and  the  right  to  the 
water  of  a  natural  watercourse.  The  owner  and  occupier  of  a 
house  has  prima  fade  no  right  to  light  which  enters  his  windows 
sideways;  it  must  be  by  grant,  or  by  prescription,  which  sup- 
poses one.  Both  he  and  the  adjoining  land  owner  only  own  the 
light  upwards.  There  was  therefore  no  interest  in  land  con- 
veyed in  Winter  v.  Brockwell,  and  the  licenser's  interest  in  his 
land  remained  as  complete  as  it  was  originally,  and  the  license 
was  only  something  collateral  to  the  land.  In  respect  to  a 
natural  watercourse,  it  is  directly  otherwise;  and  the  right  whiok 
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a  riparian  proprietor  npon  it  has,  as  to  the  use  of  the  winter,  is, 
bj  foioe  of  the  maxim  above  mentioned,  a  parii  of  the  freehold; 
and  to  deprive  him  of  it  by  a  diversion  would  be  a  deprivation 
of  what  is  inseparably  connected  with  and  inherent  in  the  land, 
of  what  in  fact  is  parcel  of  the  inheritance,  and  which  passes 
with  it.  *  *  Hence  it  is,''  he  farther  remarks, ' '  we  find  Lord  Ellon- 
borough  ruling  in  1807  the  license  in  Winter  v.  BrockweU  to  be 
inerocable,  when  in  1808,  in  FerUiman  v.  Smith,  4  East,  109,  he 
held  that  the  title  to  have  the  water  flowing  in  the  tunnel  pver 
the  defendant's  land  could  not  pass  without  deed. ' '  The  leading 
cases  in  the  United  States  which  favor  the  doctrine  in  Wood  v. 
Lake,  1  Say.  3,  are  BerickY.  Kern,  14  Serg.  &  R.  272  [16  Am. 
Dec.  497];  Bicker  y.  KeUy,  1  Greenl.  117  [10  Am.  Dec.  38];  dem- 
eni  V.  Dvurgin,  5  Id.  9,  13;  Ameriacoggin  Bridge  v.  Bragg,  11  N. 
H.  102;  and  WHeon  v.  ChalfarU,  15  Ohio,  248  [45  Am.  Dec.  574]. 

It  is  to  be  remarked,  however,  that  some  of  these  cases  were 
decided  in  states  where  there  are  no  courts  of  chancery,  and 
where  the  common-law  courts  administer  the  principles  of  equity 
through  the  medium  of  legal  forms.  In  Clement  v.  Durgin,  the 
fatoad  ground  was  taken,  that  whenever  the  acts  done  on  the 
faith  of  a  license  have  resulted  in  the  creation  of  an  interest,  of 
whatever  description,  for  the  protection  of  which  the  continued 
eristence  of  the  license  is  necessaiy,  the  law  will  not  permit  it 
to  be  defeated  by  the  party  from  whom  it  originally  proceeded. 

The  courts  of  New  Hampshire  and  of  Ohio  appear  to  have 
adopted  this  doctrine  in  its  fullest  extent:  Am^riscoggin  Bridge 
?.  Bragg,  11  N.  H.  102;  WiUm  v.  Chalfant,  15  Ohio,  248  [45  Am. 
Dec.  574].  But  this  is  much  further  than  the  courts  of  this 
country  have  generally  gone:  Cook  v.  Steams,  11  Mass.  535; 
Johnson  v.  Jordan,  2  Met.  234  [37  Am.  Dec.  85] ;  Mwmford  v. 
Whitney,  15  Wend.  380  [30  Am.  Dec.  60];  MtUer  v.  Auburn  etc. 
E.  B.  Co.,  6  Hill,  61. 

Most  of  the  American  courts  have  been  satisfied  with  deter- 
mining that  "  a  party  who  has  induced  the  incorporation  of  the 
property  of  another  with  his  own,  through  the  means  of  a  prom- 
ise not  to  interfere  with  its  use  or  enjoyment  by  the  latter,  shall 
not  be  allowed  to  commit  the  fraud  of  appropriating  it  to  his 
own  purposes,  although  he  may  withdraw  the  right  to  use  it  in 
the  manner  originally  contemplated,  and  compel  the  other  party 
to  resort  for  redress  to  an  action:"  2  Am.  Lead.  Cas.  526,  and 
notes;  Prince  v.  Case,  10  Conn.  375  [27  Am.  Dec.  675];  Cook  v. 
Steams,  11  Mass.  523.  The  courts  of  New  York  and  Massachu* 
aetts  are  directly  opposed  to  the  doctrine  that  parol  licenses  are 
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cerooaUe:  Id.  688;  WkUmarsh  v.  Walker,  1  Met  818;  Dyer  y. 
JSanford,  9  Id.  895  [43  Am.  Deo.  399];  Mum/ord  Y.WhUney,  15 
Wend.  880  [80  Am.  Dec.  60];  MOler  v.  Auburn  etc.  B.  B.  Oo., 
«  Hill,  61. 

It  has  been  sometimes  held  that  a  license  coupled  with  an  in« 
terest  is  irrevocable;  but  this  doctrine,  although  unquestionablj 
<x)rrect  in  a  qualified  sense,  can  only  be  considered,  according 
to  the  better  authorities,  as  applicable  to  the  temporary  occupa- 
tion of  land,  and  confers  no  right  nor  interest  in  the  land:  Mam- 
ford  T.  WhUney,  15  Wend.  380  [30  Am.  Dec.  60];  FHnce  v.  Case, 
10  Conn.  875  [27  Am.  Dec.  675];  Angell  on  Watercourses,  819; 
Wood  y.  MdrOey,  11  Ad.  &  El.  34. 

In  illustration  of  this  doctrine.  Chief  Justice  Sayage  says  in 
Mum/ord  y.  WhUney,  15  Wend.  380  [30  Am.  Dec.  60] :  "A.  agrees 
with  B.  that  B.  may  hunt  or  fish  on  his,  A.'s,  land;  A.  thereby 
gives  B.  a  license  for  that  purpose.  This  gives  B.  no  interest  in 
the  land;  he  can  not  authorize  any  other  person  to  go  upon  the 
land;  it  is  a  personal  privilege  granted  to  B.  alone.  If,  after  A. 
lias  given  his  consent  and  before  B.  has  entered  upon  his  land, 
A.  changes  his  mind,  he  has  a  right  to  do  so  and  forbid  B.  from 
entering  upon  his  land  for  the  specified  purpose.  The  license  is 
thus  far  executory,  and  may  be  revoked  at  pleasure;  if  B.  after- 
'wards  enters,  he  is  a  trespasser.  If,  however,  B.  enters  before 
any  revocation  of  license,  the  license  is  then  executed;  and  it  is 
not  competent  for  A.  to  revoke  it  and  make  B.  a  trespasser." 

A  similar  illustration  of  a  license  coupled  with  an  interest  is 
furnished  by  the  case  of  Wood  v.  Mardey,  11  Ad.  &  El.  34,  in 
which  goods  which  were  upon  the  plaintiff's  land  were  sold  to 
the  defendant;  and  that  by  the  conditions  of  the  sale,  to  which 
the  plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  enter 
and  take  the  goods. 

''  It  was  held  that  after  the  sale  the  plaintiff  could  not  coun- 
termand the  license;  and  the  defendant  having  entered  to  take 
and  the  plaintiff  having  brought  trespass,  and  the  defendant 
Laving  pleaded  leave  and  license  and  a  peaceable  entry  to  take, 
to  which  the  plaintiff  replied  de  injuria,  it  was  held  that  the 
defendant  was  entitled  to  the  verdict,  though  it  appeared  that 
the  plaintiff  had,  between  the  sale  and  the  entry,  locked  the 
gates  and  forbidden  the  defendant  to  enter;  and  the  defendant 
had  broken  down  the  gates  and  entered  to  take  the  goods." 
The  plaintiff,  as  was  said  by  Williams,  J.,  having  assented  to 
the  terms  of  the  contract,  put  himself  into  a  situation  from 
^hich  he  could  not  withdraw. 
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The  effect  of  such  a  license  is  in  general  merely  to  excuse  and 
jnstif  J  all  acts  done  nnder  and  by  Tiitae  of  it,  while  it  continues 
unreToked,  which  would  otherwise  be  tortious:  Angell  on 
Watercourses,  139;  2  Am.  Lead.  Gas.  615;  NetUeton  v.  Sikes,  8- 
Met.  34;  Heaney  y.  Heenetj,  2  Denio,  626;  Parsons  y.  Camp^  11 
Conn.  525;  MiUer  y.  Auburn  etc.  R.  R.  Co.,  6  Hill,  64;  Wood  v. 
LeadbiUer,  13  Mee.  &  W.  838. 

The  cases  of  Web  y.  Paternoster ,  Palm.  71,  of  Wood  y.  Lake, 
1  Say.  3,  and  Tayler  y.  Waters,  7  Taunt.  374,  whose  soundness 
had  been  repeatedly  questioned  in  the  English  courts  before  the 
case  of  Wood  y.  Leadbitter,  13  Mee.  &  W.  838,  were,  in  thai 
case,  finally  and  conclusively  oyerruled.  Whatever  may  have 
been  some  of  the  earlier  decisions,  therefore,  there  can  be  no 
question  that  at  this  day  the  weight  of  authority  in  the  Englisb^ 
common-law  courts  is  decidedly  against  the  position,  that  any^ 
indefeasible  power  or  authority  to  exercise  a  continuing  privi- 
lege on  the  land  of  another  person  can  be  given  by  a  mere  parol 
license,  even  when  carried  into  execution  and  upheld  by  acta 
done  in  pais  in  accordance  with  its  terms.  Note  to  2  Aiu« 
Lead.  Cas.  522;  Fentiman  v.  Smith,  4  East,  107;  The  King  v, 
Inht^.  of  Homdon-on-the'EHl,  4  Man.  &  S.  562;  Eewlins  v. 
Shopman,  5  Bam.  &  Cress.  221;  Wood  v.  Leadbitier,  13  Mee.  & 
W.  838. 

In  cases,  however,  where  money  has  been  expended,  or  im« 
provoments  made  and  buildings  erected  on  the  faith  of  a  paroi 
license  which  has  been  thus  executed,  courts  of  equity  have 
generally  interposed,  at  all  events,  so  far  as  to  restrain  the 
licenser  from  appropriating  to  his  own  use  and  benefit  the 
labor  expended  and  improvements  made  on  the  faith  of  such 
license,  without  placing  the  licensee  in  the  same  situation  in 
which  he  stood  before  he  entered  upon  its  execution :  2  Story's 
Eq.  Jur.  70,  76;  Angell  on  Watercourses,  359. 

We  do  not  deem  it  material  to  determine  whether  the  case  at 
bar  is  to  be  regarded  in  the  light  of  an  agreement  for  an  ease- 
ment,  or  a  parol  license  executed.  An  agreement  for  an  ease- 
ment is  in  equity  taken  out  of  the  statute  of  frauds  by  a  pari 
performance,  upon  the  same  principle  that  a  parol  license  exe- 
cuted is  taken  out  of  the  statute:  Angell  on  Watercourses,  359; 
Le  Femre  v.  Le  Fevre,  4  Serg.  &  R.  241  [8  Am.  Dec.  696];  2 
£q.  Gas.  Abr.  525;  Wetmore  v.  WhUe,  2  Cai.  Cas.  87  [2  Am. 
Deo.  323];  PhiUips  v.  Thompson,  1  Johns.  Ch.  131;  2  Stcuy'a 
Eq.  Jur.  76. 

The  ground  upon  which  the  court  interposes  in  such  cases  ia 
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"  not  simply  that  there  is  proof  of  the  existence  of  a  parol  agree- 
ment, but  that  there  is  fraud  in  resisting  the  completion  of  an 
agreement  partly  performed:"  Phillips  y.  Thompmn^  1  Johns. 
Ch.  149. 

But  it  is  a  well-eetablished  rule  that  equity  -will  not  enforce 
the  specific  performance  of  a  parol  agreement  in  a  doubtful  case; 
and  where  a  party  sets  up  part  performance  to  take  a  parol 
agreement  out  of  the  statute  of  .frauds,  it  is  necessary,  in  the 
language  of  Mr.  Justice  Story,  that  ''the  contract  should  be 
established  by  competent  proofs,  to  be  clear,  definite,  and  un- 
equivocal in  all  its  terms:"  PhiUipa  v.  Thompson,  1  Johns.  Ch. 
149;  Frame  v.  Dawson,  14  Ves.  386. 

In  applying  this  salutary  and  now  well-recognized  principle 
of  equity  jurisprudence  to  the  case  before  us,  we  are  of  opinion 
that  the  eyidence  is  too  conflicting  and  inconclusiye,  and  the 
agreement  too  indefinite  and  uncertain,  to  justify  this  court  in 
granting  to  the  complainants  the  relief  prayed  for  in  their  bill. 
The  decree  of  the  circuit  court  must  therefore  be  reversed  with- 
out costs. 

Decree  reversed  accordingly. 


LicsysB  DEFnru):  Mun^ord  v.  Whitney,  30  Am.  Deo.  60;  note  to  Rkker 
▼   KeUy,  10  Id.  40. 

LiOBNBB,  WHKN  AND  HOW  Revooablb. — While  a  mere  license  is  revocable, 
■ee  note  to  Bicker  v.  Kelly,  10  Am.  l>ec.  40;  Woodward  ▼.  Seely,  60  Id.  445;  Bud 
T.  Inoin,  24  Mich.  150,  citing  the  principal  case;  yet  if  the  license  be  execated, 
it  has  been  held  iu  some  cases  to  be  irrevocable:  See  Putney  v.  Day,  25  Am. 
Dec.  470;  Wilson  v.  ChdtfoLnt,  45  Id.  574;  note  to  Bicker  v.  Kelly,  10  Id.  42; 
note  to  Berick  v.  Kern,  16  Id.  501;  but  in  Prince  v.  Case,  27  Id.  675,  it  was 
held  that  a  parol  license  to  erect  and  maintain  a  building  upon  another's  land 
was  revocable,  because  if  otherwise  it  would  be  in  the  face  of  the  statute  of 
frauds,  which  requires  a  conveyance  of  on  interest  in  lands  to  be  in  writing; 
and  see  Harris  v.  OUUngham,  23  Id.  701;  on  the  other  hand,  Woodbury  v. 
Par»hley,  26  Id.  739,  holds  that  a  parol  license  to  erect  a  dam  npon  another's 
land,  to  be  there  maintained  for  a  reasonable  time,  and  to  flow  the  land,  was 
when  executed  irrevocable  until  the  expiration  of  that  time;  and  where  abut- 
ments of  a  dam  were  constructed  on  the  land  of  another  by  a  parol  lioeiise  for 
a  consideration,  trespass  against  the  licensee  will  lie  for  their  destruction: 
Wilson  V.  Cha^fani,  45  Id.  574;  see  also  Bicker  ▼.  Kelly,  10  Id.  88,  where  the 
action  was  maintained  against  a  licenser  for  removing  a  bridge  erected  upon 
his  land  by  a  parol  license  given  for  a  consideration;  and  see  further,  iu  re- 
gard to  licenses  to  erect  dams  and  flow  back  water  upon  the  licenser's  land, 
McKellip  V.  MeWienny,  28  Id.  711;  Woodward  v.  Sedy,  50  Id.  445;  in  the 
former  of  which  an  executed  parol  license  was  held  irrevocsble,  while  in  the 
latter  a  similar  license  was  held  revocable;  also  in  Lockhari  v.  Over,  54  Wis. 
135,  the  principal  case  was  cited  to  the  point  that  proof  of  permission  to  use 
another's  land  to  flow  water  would  not  establish  a  permanent  right  or  privi- 
lege to  flow     In  Parklmrst  v.  Van  Cortland,  7  Am.  Dec.  427i  speoiflo  perform* 
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granted  in  tevor  of  parties  who  entered  npon  land  under  a  parol 
and  made  yaluable  and  permanent  improvements  on  the  faith  of  a 
pfomise  to  sell  or  lease,  A  parol  lioenae  to  cat  and  cany  away  wood,  if 
available  at  all,  when  no  time  is  limited*  most  be  acted  upon  within  a  rea- 
MBable  time:  Oilmore  ▼.  WUbuVt  22  Id.  410.  A  license  to  cultivate  land  can 
■oi  bo  revoked  after  the  licensees  have  entered  thereon  and  raised  crops  in 
pmHianon  of  the  lioenae:  Lowe  v.  MiUer,  46  Id.  188.  A  licensee  is  not  entitled 
to  notice  to  qnit:  Doe  v.  Baker^  25  Id.  706;  bnt  ejectment  can  be  maintained 
against  him  only  after  demand  made  upon  him  for  the  possession,  or  after  acts 
done  by  him  of  such  chamcter  as  to  make  him  a  wrong-doer:  Id. 

The  erection  of  improvements  apon  the  faith  of  parol  licenses  was  an  import- 
ant element  in  determining  their  revocability  in  many  of  the  preceding  cases; 
thus  in  Beridt  v.  Kem^  16  Am.  Deo.  497,  a  parol  license  to  use  the  waters  of  a 
stream  for  a  mill,  afterwards  erected,  was  held  to  be  irrevocable;  and  see  the 
notes  to  this  case,  and  to  Ihat  of  Richer  v.  KeH/y^  10  Id.  42;  and  a  parol  license 
to  divert  a  stream,  executed  by  the  erection  of  works,  is  not  revocable:  Addi* 
mm  V.  Hadtt  41  Id.  421;  also  an  executed  license  to  obstruct  an  easement  is 
Irrevocable:  Dyer  v.  Sa^ford,  43  Id.  399.  Whether  a  consideration  is  an 
element  in  detennining  a  license  to  be  revocable,  see  Putney  v.  Day,  25  Id. 
470;  Beading  v.  CommomoeaJUhf  51  Id.  534.  A  license  is  revoked  by  the 
death  of  the  licenser:  Putney  v.  Day,  25  Id.  470;  by  the  death  of  the  licensee: 
Prinee  t.  Caee^  27  Id.  675;  by  the  conveyance  of  the  land  to  another:  ffarrie 
V.  QUBnghaan,  23  Id.  701;  or  by  an  action  brought  for  the  continuance  of  the 
Seense:  Joy  v.  Htdl,  24  Id.  625.  A  license  given  by  statute  to  erect  a  dam 
ia  a  river  is  revoked  by  a  subsequent  grant  of  authority  to  a  corporation  to 
eoostmct  a  canal  for  the  improvement  of  such  river:  Susquehanna  Canal  Co. 
V.  Wright,  42  Id.  312;  and  see  Barbee  v.  Amutead,  51  Id.  404,  for  a  written 
SMitiact  to  retain  and  support  one's  wife  construed  to  be  a  mere  parol  license, 
aad  revoked  by  a  demand  for  her  restoration. 

IdomaB,  WHETHXB  MUST  Bi  IX  Wbitino. — A  license  which  in  its  nature 
amounts  to  an  interest  in  land  must  be  in  writing:  Putney  v.  Day,  25  Am. 
Dee.  470;  Mun^ford  v.  WhUney,  30  Id.  71,  and  note;  Stevens  v.  Stevens,  45  Id. 
208;  Woodward  v.  Sedy,  50  Id.  445;  but  see  Le  F^nre  v.  Le  Ptvre,  8  Id.  606; 
Woodbury  v.  Parshley,  26  Id.  739;  MeKeUip  v.  Mcllhenny,  28  Id.  711. 

RAaBMicwT  OAK  NOT  BI  Crxatxd  bt  Pabol,  under  the  statute  of  frauds: 
MHa  V.  Long  Idand  R.  R.,  47  Id.  320,  and  prior  cases  in  note;  Stevens  v. 
Aesns,  45  Id.  203;  Woodward  v.  Sedy,  50  Id.  445. 

Pabt  Pervobuangb  ob  EzionnoN  of  Pabol  Licbnsb,  as  taking  the 
MBS  oat  of  the  statute  of  frauds:  Parkhurst  v.  Van  Cortkmdf  7  Am.  Dea 
417;  Rieber  v.  KOff  10  Id.  88.  and  note  42. 
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NiOHOLSoN  V.  State. 

[18  Alabama,  699.] 

Tun  WHIN  €k>iv  OounrEBniTSD  was  Cubbknt  by  law,  usage*  or  ooalofli 
la  an  ingredient  of  the  offense;  and  an  indictment  for  ooonterfeiting  in 
which  aoch  time  b  not  atated  is  defective. 

In  Inbiotmbnt,  Tnix  and  Plage  must  bb  Abded  to  every  material  fact 

MonoN  to  arrest  a  judgment  on  a  conyiction  for  uttering  and 
publishing  as  true  a  counterfeit  half-dollar.  The  grounds  f oi 
the  motion  are  stated  in  the  opinion  of  the  court.  The  motion 
being  denied,  the  defendant  brought  error. 

No  counsel  for  the  plaintiffs  in  error. 

Baldwin,  attorney  general,  for  the  state. 

Bj  Oourty  Pabsons,  J.  The  motion  to  arrest  the  judgment 
was  overruled,  but  the  judge  reserved  several  questions,  as  novel 
and  difficult,  relative  to  the  sufficiency  of  the  indictment,  for  the 
revision  of  this  court  according  to  the  act:  Clay's  Dig.  469,  sec. 
1.  There  was  a  bill  of  exceptions  in  the  case,  but  as  there  was 
no  writ  of  error,  we  are  confined  to  the  questions  reserved  and 
referred  to  us  as  novel  and  difficult. 

The  plaintiff  in  error  was  indicted  upon  the  fourth  chapter  of 
the  penal  code,  sections  45-49,  for  having  uttered  and  published 
as  true  a  counterfeit  half-dollar  of  the  similitude  of  the  current 
coin.  It  is  enacted  by  section  45  that  every  person  convicted  of 
having  counterfeited  any  of  the  gold  or  silver  coin  which  shall 
be,  at  the  time,  current  by  law,  usege,  or  custom,  within  this 
state,  shall  be  deemed  guilty  of  forgery  in  the  second  degree. 
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By  section  49  it  is  enacted,  among  other  things,  that  every  per- 
son convicted  of  haviiig  nttexed  and  published  as  tme,  and  with 
intent  to  defraud,  any  counterfeit  gold  or  silver  coin,  the  coun- 
ierfeiting  of  which  is  declared  by  the  same  chapter  to  be  an 
offense,  Imowing  such  coin  to  be  counterfeited,  shall  suffer,  etc. 

Tlio  time  when  the  coin  counterfeited  was  current  by  law, 
usage,  or  custom,  within  this  state,  is  an  ingredient  in  the 
offianse.  That  being  clear  from  the  two  sections  taken  together, 
it  should  have  been  distinctly  stated  in  the  indictment,  llie 
indictment  states  that  the  plaintiff  in  error,  on  the  fifteenth  day 
of  June,  1848,  in  the  county  aforesaid,  had  in  his  custody  and 
possession  the  piece  of  false  coin,  forged,  etc.,  to  the  likeness, 
etc.,  of  the  good  and  legal  coin,  current  within  the  limits  of 
this  state,  by  the  laws  and  usages  thereof,  called  a  half-dollar. 
The  time  when  the  good  and  legal  coin  was  current,  etc.,  and 
which  was  counterfeited,  is  not  stated,  by  adding  the  words 
**  then  and  there,"  or  otherwise.  The  settled  doctrine  is,  that 
time  and  place  must  be  added  to  every  material  fact  in  an  in* 
dictment — thus  if  in  an  indictment  for  murder  it  be  stated 
that  J.  S.  at  such  a  time  and  place.  Laving  a  sword  in  his  right 
band,  did  strike  J.  N.,  etc.,  it  is  insufficient,  for  the  time  and 
place  laid  relate  to  the  having  the  sword,  and  consequently  it 
is  not  said  when  or  where  the  stroke  was  given.  This  is  the 
role  in  cases  of  felony,  but  it  has  been  relaxed  in  misdemeanors, 
for  it  is  sufficient  for  them  that  time  and  place  be  added  lo 
the  first  act,  and  it  will  be  construed  equally  to  refer  to  all  the 
ensuing  acts:  Archbold's  Grim.  PL  87,  38,  and  authorities  there 
cited.  In  Regina  v.  Richmond^  1  Car.  &  E.  240,  the  indictment 
which,  like  the  one  before  us,  was  on  a  statute,  charged  that 
the  prisoner,  on,  etc.,  at,  etc.,  feloniously  had  in  his  possession 
a  mold  '^upon  which  said  mold  was  made  and  impressed  the 
figure  and  apparent  resemblance"  of  the  obverse  side  of  a  six- 
pence; the  indictment  was  held  bad  on  demurrer,  as  not  suffi- 
ciently showing  that  the  impression  was  on  the  mold  at  the 
time  when  the  prisoner  had  it  in  his  possession,  but  a  fresh  in- 
dictment with  the  words  "then  and  there"  before  the  words 
"made  and  impressed,"  was  held  good. 

We  are  satisfied  that  the  indictment  is  defective,  and  that  the 
motion  in  arrest  of  judgment  shotdd  have  been  sustained,  and 
therefore  the  judgment  is  reversed  and  the  cause  remanded. 
Ihe  clerk  will  make  the  usual  entry.  It  was  necessary  to  ^on« 
lider  but  one  point,  as  that  was  fatal  to  the  indictment.  But  it 
is  not  allied  that  the  act  was  done  feloniously,  nor  stated  that 
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the  coin  oonnterfeitod  was  gold  or  that  it  was  Bilker.  These 
omiaaioDB  need  not  occur  in  the  proceedings  in  the  case  here- 
after. 

Ikdictmxzit  Charoino  Defkndant  with  Couvterfeitino,  uttering,  and 
pMsing  "Spanish  dollan,"  cnrrently  passing  in  Ohio,  is  good;  and  the  ques- 
tion 'whether  or  not  such  coins  are  current  in  Uiat  state  is  one  of  fact  for  the 
jury  to  determine:  Flight  v.  State,  28  Am.  Dec.  G26. 

TiMB  AND  Place,  NECSssiTr  of  ALLsauio,  in  Ikdictmsnt:  See  Stat^  ▼. 
Dayton,  53  Am.  Dec  270. 


Waddell  V.  Glassell* 

[18  AraaAMA,  661.] 
FABOL  JSTWESKm  18  iNADlfffSSTBLK  TO  AdD  TO,  VaBT,  OB  EZPLAni  WBITTBBI 

JjnmxnasKTf  tm  a  general  rule. 
Pabol  Evzdxnob  18  Admissiblb  to  Show  Fbaud  in  Material  Past  o> 
Wbhten  Comtbact;  thus  where  the  defendant  agreed  to  deliver  the 
plaintiff  cotton  of  an  aTerage  quality,  and  the  plaintiff,  in  reducing  the 
contract  to  writing,  inserted  *  'good  fair  cotton, "  as  the  quality  the  defend- 
ant agreed  to  deliver,  knowing  that  by  a  local  usage  it  was  superior  to 
the  cotton  agreed  upon,  and  that  the  defendant  was  ignorant  of  this 
when  he  signed  the  written  contract,  parol  evidence  is  admissible  to  show 
these  facts  as  a  defense  to  the  contract. 

AonoN  on  a  bond,  by  which  the  defendant  agreed  to  deliver 
to  the  plaintiff  forty  bales  of  *'  good  fair  cotton,"  as  the  rent 
to  be  paid  by  him  for  a  lease  of  the  plaintiff's  plantation.  The 
defense  relied  upon  and  the  material  facts  appear  from  the 
opinion.  The  plaintiff's  letter  mentioned  in  the  opinion  was  an 
offer  of  a  lease  of  the  premises,  and  the  rent  described  in  it  was 
forty  bales  of  '*  average  cotton;"  the  letter  further  stated  that 
if  the  defendant  accepted  the  terms,  he  should  show  the  letter 
to  Brown,  the  overseer,  and  take  charge  of  the  plantation. 
The  defendant  proved  by  Brown  that  he  showed  the  letter  to 
him  and  took  charge.  Judgment  for  the  defendant.  The 
plaintiff'  brought  error. 

Hair,  for  the  plaintiff. 

B,  H,  Smith,  contra. 

By  Court,  Pabsons^  J.  The  contract  on  which  this  suit  was 
brought  was  between  a  lessor  and  his  lessee.  The  premises 
leased  were  in  Sumter  couniy,  and  the  contract  was  made  and 
to  be  performed  in  the  county,  without  reference  to  any  mer- 
cantile or  other  usage  or  custom,  except  as  stated  hereafter. 
The  only  part  of  the  contract  which  is  material  to  be  noticed 
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is  the  Biipulation  of  the  defendant,  who  was  the  lessee^  to  de- 
liver to  the  plaintiff,  who  was  the  lessor,  forty  bales  of  cotton. 
The  contract  was  nmde  in  March,  1841,  and  the  defendant  ai 
that  time  took  possession  under  it.  By  the  contract  that  was 
actually  made,  ilie  defendant  was  to  deliver  to  the  plaintiff  forty 
bales  of  cotton  of  an  ayerage  quality.  The  plaintiff's  letter 
and  the  evidence  of  Brown  prove  that  this  was  their  contract. 
The  contract  was  not  attempted  to  be  reduced  to  writing  and 
signed  by  the  parties  until  the  thirtieth  day  of  April,  1841.  As 
written,  it  was  for  forty  bales  of  good  fair  cotton.  In  the  court 
below  the  defense  was  that  the  words  "  good  fair  cotton,"  instead 
of  cotton  of  the  average  quality,  were  inserted  in  the  contract 
as  written,  by  fraud  on  the  part  of  the  plaintiff. 

The  general  rule  is,  that  parol  evidence  is  not  admissible  to 
add  to,  vary,  or  explain  a  written  instrument,  but  if  a  material 
part  has  been  inserted  by  the  fraud  of  one  of  the  parties,  this 
may  be  proved  at  law  by  parol  evidence:  Paysani  v.  Ware  A 
Barringer  etal.,1  Ala.  160.  It  is  also  clear  that  written  evi- 
dence, such  as  the  plaintiff's  letter,  tending  to  prove  the  fraud, 
is  admissible.  As  the  letter  showed  what  the  contract  was,  and 
as  the  contract  as  written  varied  from  it,  the  letter  was  evidence 
upon  the  question  of  fraud,  though  not  conclusive,  nor  of  itself 
Buffident.  The  plaintiff  also  objected  to  the  evidence  of  Mr. 
Desha,  but  it  was  admitted.  He  proved  that  the  plaintiff,  after 
the  contract  was  made,  but  before  it  was  reduced  to  writing, 
learned  from  him,  the  witness,  that  good  fair  cotton,  according 
to  the  Mobile  classification,  was  superior  to  the  average  quality; 
and  the  plain  inference  from  what  the  plaintiff  said  at  that  time 
is,  that  he  then  determined  to  prepare  the  written  contract  for 
the  delivery  of  good  fair  cotton,  and  a  part  of  what  he  said 
would  authorize  the  inference  that  he  did  not  intend  to  inform 
the  defendant  of  the  effect  of  the  words  '*  good  fair,"  and  that  he 
supposed  him  to  be  ignorant  of  it.  The  contract,  as  written, 
was  for  the  delivery  of  good  fair  cotton,  but  there  was  no  other 
eridence  that  the  defendant  did  not  consent  to  modify  his  con- 
tract so  as  to  agree  with  what  was  written  and  signed. 

If  it  be  conceded,  therefore,  that  the  contract  as  written  could 
not  be  aided  by  parol  evidence  of  the  Mobile  classification,  so 
as  to  make  it  a  contract  having  the  effect  which  the  plaintiff  in* 
tended,  still  the  evidence  was  admissible  because  it  proved  the 
plaintiff's  motives  and  intention,  and  they  were  evidence  tend- 
ing to  prove,  what  was  material,  that  the  defendant  did  not  in- 
tend to  change  or  modify  his  contract,  but  that,  on  the  contrary, 
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he  was  led  into  the  ezecation  of  the  contract  as  written,  by 
fraud  on  the  part  of  the  plaintiff.  For  I  think  the  effect  of  the 
words  "  good  &ir  **  was  mateiiallj  different  from  the  word  "  aT- 
eiage''  in  this  contract,  whether  the  Mobile  dassification  could 
be  proved  in  aid  of  the  contract  as  written,  and  for  the  purpose 
of  giving  it  effect^  or  not.  To  my  understanding,  the  words 
'  good  fair''  and  "  average/'  in  their  primary  signification,  axe 
not  precisely  the  same,  but  that  the  quality  indicated  by  the 
former  is  a  shade  above  what  the  latter  describes.  The  plaint- 
iff, therefore,  accomplished  something  that  vras  material,  vrith 
regard  to  the  effect  of  the  contract  as  written,  and  as  the  evi- 
dence tended  to  prove  that  this  v^as  done  fraudulently,  it  was 
admissible. 

Whether  parol  evidence  of  the  Mobile  classification  is  admis- 
sible in  the  case  of  a  written  contract  for  the  payment  or  deliv- 
ery of  cotton,  made  and  to  be  performed  in  the  counly,  and 
having  on  its  face  no  reference  to  that  classification,  or  no  other 
reference  than  the  words  ''  good  fair;"  is  a  very  important  ques- 
tion, but  it  is  not  necessary  now  to  decide  it. 

The  judgment  is  a£Srmed. 

Pabol  Evibshoe  to  Altxk  OB  Vary  Wbfiten  Contract,  ADMiasiBiLiTr 
or,  Geneballt:  See  Inglebright  v.  Hammond,  53  Am.  Dec  430,  and  note; 
Bearich  ▼.  Swinehart^  51  Id.  540;  West  v.  KeUp,  post;  Frtderick  ▼.  Touaigblood^ 
posL 

Paboii  Evidence,  Admissibilitt  or,  to  Show  Fraud  in  Wbittbn  In- 
8TBUHENT  OF  to  prevent  fraud:  See  Rearieh  ▼.  Svomehaart,  51  Am.  Dec  540; 
HammeU  v.  Emerson,  46  Id.  508;  Fisher  v,  Leiand,  50  Id.  805;  Schroder  ▼. 
Decker,  49  Id.  538;  Oliver  v.  Oliver,  26  Id.  123. 


EvAiire  V.  The  Gtovernob,  Use  of,  etc. 

[18  ATUBAMi,  669.] 

Amount  or  Bxboution  is  Prima  Facie  Measure  or  Damages  against 
Sheritt,  who,  through  mere  neglect,  fails  to  collect  the  money  on  it  or 
to  return  it;  and  the  damages  can  not  be  mitigated  by  merely  showing 
that  the  original  debtor  was  solvent  and  able  to  pay. 

Ip,  atter  NEauECT  or  Sherdht  to  Coli^ct  Monet  on  Writ  or  to  Re- 
turn It,  the  plaintiff  should  cause  subsequent  executions,  upon  which 
the  succeeding  sheri£f  could  have  made  the  money,  to  be  returned  to 
await  his  remedy  against  the  prior  sheriff  for  the  default,  this  constitutes 
no  bar  to  his  action  for  such  default,  and  does  not  reduce  the  damages. 

B^Rirr  mat  Sell  ArrsR  Return  Day  or  Writ  personalty  levied  on  whil« 
the  execution  was  In  full  force. 
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SCBROB  OV  SbBBHV  ABM  LlABLB  VOU  MONXT  OOLLaOISD  BT  HiM  AFIBB 

Ebtubn  DAT*of  the  ezecotum,  bat  while  he  had  property  of  the  defend- 
ant in  ezecation  in  poosesdon  by  virtae  of  a  levy  made  when  the  execatioo 
in  fnll  foroe. 


Ebbob  to  the  Ferry  oiiomt  court.    The  opinion  states  the 


Moure  and  Brooks^  for  the  plaintiffa  in  error. 
Oarrott  and  Davis,  canira. 

By  Court,  Chzlton,  J.  This  was  an  action  upon  a  sheriff's 
bond.  Three  breaches  are  assigned  in  the  declaration:  1.  That 
the  sheriff  failed  to  return  an  execution,  which  was  placed  in  his 
hands  to  be  executed  and  returned  by  him  as  sheriff,  in  faror  of 
the  bank  and  against  one  Henry  Y.  Houze  and  Thomas  Billings- 
lea,  as  required  by  law,  etc.;  2.  That  he  failed  to  make  the 
money  upon  the  same,  as  required  by  the  exigencies  of  the  writ, 
when  he  could  have  done  so  by  the  use  of  due  diligence;  and, 
3.  That  he  collected  the  money  upon  said  writ  of  execution,  and 
failed  to  pay  the  same  over  to  the  plaintiff  after  demand  duly 
made.  Upon  the  trial  a  bill  of  exceptions  was  taken;  upon 
which  three  questions  arise  for  our  consideration,  namely:  1. 
Whether  the  amount  of  the  execution  is  the  measure  of  damages, 
as  against  a  sheriff,  who  through  mere  neglect  fails  to  collect 
the  money  on  it,  or  to  return  it,  the  defendants  in  such  execu- 
tion remaining  solvent;  2.  Whether  if,  after  such  default,  the 
plaintiff  in  such  writ  cause  subsequent  executions,  upon  which 
the  succeeding  sheriff  could  have  made  the  money,  to  be  returned 
to  await  his  remedy  against  the  prior  sheriff  for  the  default, 
this  constitutes  a  bar  to  his  action  for  such  default,  or  should 
reduce  the  damages;  and,  3.  Whether  the  securities  of  a  sheriff 
are  liable  for  money  collected  by  him,  after  the  return  day  of 
the  execution,  but  while  he  had  property  of  the  defendant  in 
execution  in  his  possession  by  virtue  of  a  levy  made  when  the 
execution  was  in  full  force. 

We  shall  briefly  consider  these  questions,  in  the  order  we 
have  stated  them;  but  before  proceeding,  it  is  proper  to  turn  to 
the  bill  of  exceptions,  to  ascertain  whether  it  shows  proof  upon 
which  the  charge  of  the  court,  asserting  the  afiirmative  of  the 
last  proposition,  could  be  predicated.  That  portion  of  it  reads 
as  follows:  *' It  appeared  in  evidence  that  the  bank  recovered 
a  judgment  in  the  county  court  of  Mobile,  for  the  sum  of  sevei: 
hundred  and  sixty-one  dollars  and  ninety-five  cents  damages, 
and  twenty-two  dollars  and  eighteen  cents  costs,  against  William 
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Huntingtoiiy  Henzy  T.  Houze,  and  Thomas  Billingdea;  that  on 
the  eighteenth  of  October,  1842,  an  execution  was  duly  issued 
on  said  judgment,  and  on  the  twenty-eighth  day  of  the  same 
month  came  to  the  hands  of  David  Chandler,  who  was  the 
sheriff  of  Peny  counly,  to  be  executed,  and  was  returnable  at  a 
term  of  the  Mobile  county  court,  to  be  holden  on  the  second 
Monday  in  February,  1843;  that  on  the  sixth  day  of  Januaiy, 
1843,  Chandler  levied  the  execution  upon  four  slaves  and  other 
goods  and  chattels  of  said  Houze;  that  the  following  words  ap- 
peared to  be  indorsed  on  said  execution:  'Satisfied,  February 
13,  1843.  David  Chandler,  Sheriff,  by  A.  West,  D.  Sheriff.' 
It  further  appeared  that  Chandler  neglected  to  return  the  said 
execution  according  to  law,  and  kept  the  same  to  complete  the 
sale  of  the  property  levied  upon.  The  plaintiff  introduced  as  a 
witness  A.  West,  Uie  deputy  of  Chandler,  who  deposed  that  he 
collected  one  hundred  and  thirty-five  dollars  on  said  execution, 
from  the  sale  of  Houze's  property  under  the  same;  that  the 
property  was  levied  upon  in  January,  and  was  sold  to  the 
amount  of  one  hundred  dollars,  at  Penyville,  on  the  second 
Monday  in  February,  1843,  and  the  balance  on  some  day  after- 
wards, not  recollected  by  witness;  and  that  the  execution  was 
satisfied  the  thirteenth  of  February,  1843." 

This  being  the  evidence,  it  follows,  that,  as  the  money  was 
paid  on  the  thirteenth  day  of  February,  which  was  the  second 
Monday  of  that  month,  and  the  same  day  when  a  portion  of  the 
property  levied  on  was  sold  and  the  balance  was  sold  some  day 
after  that,  the  sheriff  had  property  in  his  hands  under  the  previ- 
ous levy,  undisposed  of,  when  he  received  the  money  for  which 
his  securities  are  sought  to  be  charged. 

1.  We  come  to  consider  the  proposition,  whether  the  amount 
of  the  execution  is  the  true  criterion  of  damages  under  the  facts, 
as  they  are  presented  by  the  bill  of  exceptions  in  this  case;  and 
upon  this  point  we  find  some  contrariety  of  decision.  In  Ken- 
tucky it  appears  to  be  well  settled  by  judicial  decisions,  that  the 
amount  of  the  execution  is  not  the  measure  of  damages,  but  the 
actual  injury  the  party  has  sustained:  Taylor  v.  CommomoeaUh^ 
3  Bibb,  356;  Fisher  v.  Davis,  Litt.  Sel.  Cas.  132;  Commonr 
toealtk  V.  lAgJUfoot,  7  B.  Mon.  298;  Arnold  v.  CommonweaUh,  8 
Id.  111.  In  New  York,  the  rule  appears  to  be  different;  and  it 
is  there  held,  in  actions  against  a  sheriff  for  failing  to  return  an 
execution,  where  the  plaintiff  proves  the  sheiiff's  negligence, 
and  the  ability  of  the  party  defendant  in  the  writ,  he  is  entitled 
to  recover  the  full  amount  of  his  judgment:  PaUerson  v.  Wester- 
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vddt,  17  Wend.  543,  and  cases  ihaie  cited:  Bank  of  Some  t. 
CuHiM,  1  HiU  (N.  T.),  276;  Pardee  y.  Boberlaon,  6  Id.  660.         • 

So  also  in  Massachusetts,  it  is  held,  that  where  an  officer  neg- 
lects to  do  his  duty,  so  that  the  effect  of  a  judgment  appears  to 
be  lost,  the  judgment  in  the  suit  so  rendered  ineffectual  is  prima 
facie  eyidence  of  the  measure  of  damages  which  the  plainidff  has 
sustained:  Weld  t.  BarUett,  10  Mass.  474,  per  Parker,  J.  The 
doctrine  asserted  by  this  case  seems  to  have  been  adopted  by 
this  court  in  Ba^,  Use  etc.,  y.  Harris,  9  Ala.  173,  where  the 
court  say:  "We  are  entirely  satisfied  that  the  damages  can  not  be 
mitigated,  by  merely  showing  that  the  original  debtor  was  sol- 
Tent  and  aUe  to  pay,  or  that  in  the  attempt  to  make  him  pay 
oilier  defaults  have  taken  place.  If  this  was  sufficient,  it  is  evi- 
dent, when  the  debtor  is  of  sufficient  ability,  the  excuse  may  be 
arged  by  each  successiye  sheriff,  and  the  plaintiff  will  only  reach 
the  fruits  of  his  judgment  when  he  finds  one  willing,  as  well  as 
bound,  to  perform  his  duty."  The  reasoning  in  that  case  is 
opposite  to  the  case  at  bar,  and  we  deem  it  unanswerable.  Were 
the  rule  otherwise,  and  could  each  sheriff,  at  the  expense  of 
nominal  damages,  answer  the  plaintiff's  demand  by  saying, 
"  True  it  is,  I  have  failed  negligently  to  collect  the  money  due 
on  the  execution,  but  the  defendant  is  good,"  the  plaintiff  could 
be  postponed  until  the  writ  fell  into  the  hands  of  some  officer 
who  could  truly  return  it  '*  no  property  found,"  and  thus  the 
plaintiff  would  lose  his  demand.  The  principle  settled  by  the 
case  of  Bas^,  Use  etc.,  y.  Harris,  was  reasserted  iaSpence  y.  Jhig* 
gle,  10  Id.  638.  That  was  a  suit  against  a  sheriff  for  failing  to 
execute  a  ca.  sa.,  and  the  court  clearly  intimate  that,  the  defatdt 
being  shown,  the  prima  facie  damage  is  the  amount  of  the 
plaintiff's  demand,  but  which  may  be  reduced  by  proof  of  the 
inability  of  the  defendants  in  the  ca,  sa,  to  satisfy  it,  and  which 
pioof  might  in  turn  be  rebutted  by  proof  of  their  solvency.  See 
also  Kirksey  y.  Pruyr,  13  Id.  190  [48  Am.  Dec.  47].  We  are 
entirely  satisfied  with  these  decisions,  and  although  the  rule 
may  appear  somewhat  stringent,  it  requires  no  more  than  a  faith- 
ful discharge  of  official  duly  to  avoid  its  operation. 

2.  As  to  the  second  question,  there  is  not  the  least  ground 
for  saying  that  the  plaintiff  has  forfeited  or  in  any  way  dis- 
cbaiged  his  right  of  action  against  Chandler  and  his  securities. 
It  is  unnecessary  for  us  to  inquire  what  would  have  been  his 
rights  had  he  refused  to  permit  Chandler  or  his  securities  to 
have  enforced  collection  out  of  the  defendants  for  their  indem- 
nity.   None  of  them  took  any  such  step  for  their  protection^ 
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and  the  plaintiff  was  not  under  the  slightest  obligation,  in  the 
%bsence  of  their  intervention,  to  avail  himself  of  the  technical 
ground  that  invalidates  the  entry  of  satisfaction  indorsed  on 
the  execution,  because  the  money  was  paid  after  the  return  day 
thereof,  for  the  protection  of  the  defendants  in  this  action, 
whose  principal  improperly  refused  to  pay  over  such  money,  and 
thereby  to«release  them  from  liability.  Much  less  do  we  regard 
the  indisposition  of  the  plaintiff  to  enforce  the  money  again  out 
of  the  defendants  in  the  execution  any  evidence  of  fraud,  either 
actual  or  constructive.  That  the  plaintiff  by  his  conduct  in  this 
case  lost  no  right  to  proceed  against  the  sheriff,  is  clearly  de- 
ducible  from  Oarey  v.  The  Bank^  11  Ala.  771,  and  LecwiU  v. 
SmUh,  7  Id.  175. 

3.  As  to  the  remaining  proposition,  we  have  as  little  diffictdfy. 
It  is  well  settled,  that  if  a  sheriff  levy  on  personal  property, 
while  the  execution  is  in  full  force,  he  may  proceed  and 
Bell  it  after  the  return  day  of  said  writ.  He  acquires  by  his 
levy  a  special  property  in  it,  of  which  he  is  authorized  by  law 
to  divest  himself  by  sale:  Bondurant  v.  Buford,  1  Ala.  359; 
LeaviU  v.  Smith,  7  Id.  175.  Having  the  right  to  sell  the  prop- 
erty, it  would  be  absurd  to  say  he  had  no  right  to  receive  the 
money,  and  having  the  right  to  raise  the  money  by  a  sale  of  the 
property,  the  defendants  had  a  corresponding  right  to  pay  the 
money  and  relieve  the  property.  Nor  can  we  see  that  it  makes 
any  difference  whether  Billingslea  or  Houze  paid  the  money; 
nor  was  it  important  to  inquire  whether  it  was  paid  to  prevent 
a  sale  of  the  property  levied  on.  It  is  sufficient,  we  think,  if, 
at  the  time  the  money  was  paid,  the  sheriff  had  property  in  hia 
hands  by  virtue  of  the  levy,  which  the  law  authorized  him  to 
sell  in  satisfaction  of  the  execution.  The  defendants,  or  either 
of  them,  had  the  right,  under  such  circmnstanoes,  to  arrest  the 
sale  and  prevent  the  sacrifice  of  the  property  by  paying  the 
money.  But  for  the  levy,  it  is  very  clear  the  plaintiff  had  nr. 
right  to  receive  the  money  after  the  return  day  of  the  execution, 
and  his  securities  in  such  case  would  be  chargeable  for  it. 

After  a  careful  examination  of  the  various  points  made  in  tb  i 
argument  of  the  counsel,  we  are  unable  to  perceive  any  error  in 
the  record,  and  the  judgment  must  consequently  be  affirmed. 


LiABiUTT  OF  Shxbiff  FOB  Neolect  TO  Levy  EXECUTION:  See  GarreU  v. 
Ilarnblinf  49  Am.  Dec.  5^,  and  note. 

Sale  of  Pbopebtv  after  Rbtubn  Day  of  Execution,  Validity  of:  S<^ 
Toomer  v.  Purkey,  12  Am.  Dec.  634;  Barden  v.  McKinnU,  15  Id.  519;  SmMk 
▼.  Mundy,  612  Id.  221. 
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Scsxnn  or  OoBrnABiiB  abb  Liablb  iob  Mohxt  fbom  Basm  aitsr  Rb* 
TTUi  Dat  of  ezeeatlon,  where  the  levy  wm  made  whilst  the  ezeeation  wm 
in  fall  foree,  end  by  yirtue  of  whieh  tiie  oonetable  had  the  pitipei't^  in  poe- 
nmoa:  Ikmiis  ▼.  Chapman^  Governor^  tue  qf  Oulbreati^  pott,  186»  citing  and 
following  the  principal 
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V.  Eellt. 


(18  At.4B*ma,  719.] 

Ir  Qaru  JoiKT  Owvsb  or  Chattbl  Sbllm  Bhtibb  ChaxtiIn  It  n  Gem- 

▼XBSON  for  which  trover  lies. 
Agint  of  Omk  Joint  Owkeb  Skluno  Enhbb  Chattbl  is  Quxutt  of  Ook- 

VBBSiON,  whether  he  had  notice  of  a  co-tenant's  rights  or  not^  and  is  liable 

to  an  action  ot  tro\'er  by  a  co-tenant,  where  neither  n^ligence  nor  any 

faolt  whatever  is  impotable  to  the  plaintiff. 
Bills  of  Excbftion  abb  Cohstbttbd  Most  Stbonolt  AOAnrsr  Vabty  £z- 

CBFTIKO. 

Tboteb  for  the  conyer8io&  of  certain  slaves  whicli  belonged 
jointly  to  the  plaintiff,  John  EeUy,  and  Alfred  EeUy,  and  which 
the  defendant  obtained  possession  of  and  sold  as  the  agent  of 
Alfred  Kelly.  The  court  charged  the  jury  that  the  plaintiff 
could  Tnaintaiu  the  action  alone;  the  defendant  prayed  the  court 
to  instruct  the  juxy  that  the  action  could  not  be  maintained 
against  the  defendant,  as  he  was  the  agent  of  one  of  the  joint 
owners,  bat  the  court  qualified  the  instruction,  by  charging  that 
the  plaintiff  could  maintain  the  action  if  the  defendant  sold  the 
property  for  which  the  actibn  was  brought.  The  defendant  ex- 
cepted to  these  instructions.  Verdict  and  judgment  for  the 
plaintiff;  the  defendant  brought  error. 

Oityle,  for  the  plaintiff  in  error. 

Sione  and  Judge,  contra. 

By  Court,  Pabsons,  J.  It  is  clear  that  one  joint  tenant,  ten- 
ant in  common,  or  parcener,  can  not  maintain  trover  against 
his  companion  for  a  thing  still  in  possession;  for  the  posses- 
sion of  one  is  the  possession  of  both.  It  is,  however,  fully 
settled,  that  if  one  tenant  in  common  destroy  the  thing  in  com- 
mon, the  other  may  bring  trover:  Ibnnings  v.  Lord  Orenville,  1 
Taunt.  241;  Seaih  v.  HvJbbard,  4  East,  110.  And  a  late  English 
author  observes,  that  "  a  sale  of  the  whole  of  the  property  by 
one  of  them,  adversely,  and  in  exclusion  of  the  other,  would, 
it  seems,  be  a  conversion  of  the  other's  share,  for  which  he  might 
maintain  trover:''  1  Arch.  N.  P.  454;  Barton  v.  WiUiama,  6  Bam. 
t  Aid.  895.    This  renders  the  law  far  more  adapted  to  the  rights 
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and  the  wxongB  of  the  respectiye  parties  than  it  was  in  former 
times.  He  who  sells  his  co-tenant's  share  of  the  property  to  a 
stranger  who  will  hold  against  him  has  violated  the  relation  ha 
bore,  and  injured  his  companion  as  much,  perhaps,  as  if  he  had 
destroyed  the  property.  Why  then  should  he  not  have  a  legal 
remedy  against  the  wrong-doer  instead  of  requiring  him  to  look 
to  the  purchaser  for  his  interest  in  the  property,  and  he  to  the 
wrong-doer?  To  sustain  the  general  proposition  that  when  one 
joint  owner  of  a  chattel  seUs  the  entire  chattel,  it  is  a  conyersion 
for  which  trover  lies,  there  are  various  American  cases  cited  ia 
the  brief  of  the  counsel  for  the  defendant  in  error,  and  cited  in 
those  cases,  and  we  entirely  concur  with  them. 

2.  In  this  case  the  defendant  below  made  the  sale  as  the  agent 
of  one  of  the  co-tenants,  but  the  inference  from  the  bill  of  ex- 
ceptions is  that  he  sold  the  entire  property,  and  also  delivered 
the  possession,  as  the  contrary  is  not  stated.  He  must  stand  on 
the  same  ground  with  his  principal.  The  sale  was  equally  a 
wrong  by  both.  In  Tennessee  it  was  held  that  one  joint  owner 
of  property  might  recover  against  the  sheriff,  who  sold  the  entire 
chattel  under  on  execution  against  the  other  joint  owner:  Eain9 
V.  McNairy,  4  Humph.  356  [40  Am.  Dec.  651].  The  sheriff  in  that 
case  had  notice.  That  the  sale  by  the  defendant  below  was  such 
an  assumption  of  authority  over  another's  property  as  to  amount 
to  a  conversion,  there  can  be  no  doubt.  If  a  party  claim  the 
property  in  the  chattels  as  his  own,  or  even  assert  the  right  of 
another  over  them,  it  is  evidence  of  a  conversion — and  where  a 
person's  property  is  sold  by  one,  whether  for  his  own  use  or  the 
use  of  another,  it  is  a  conversion,  for  it  is  a  tortious  act,  and  the 
gist  of  the  a^btion:  Perkins  v.  Smilhy  1  Wils.  828;  Parker  v. 
Ooden,  2  Stra.  813.  A  servant  may  be  charged  in  trover,  though 
the  conversion  be  done  by  him  for  the  benefit  of  his  master: 
Stephens  v.  ElwdUy  4  Mau.  &  Sel.  259.  And  where  A.  consigned 
the  goods  of  B.  to  C,  and  C,  without  notice  of  the  right  of  B., 
sold  a  part  and  kept  the  remainder  in  his  possession,  the  sale 
was  held  to  be  a  conversion:  Fealherstonhaugh  v.  Johnstone,  8 
Taunt.  237;  8.  0.,  2  Moore,  181;  2  Saunders  on  PI.  &  Ev.  883. 
These  authorities,  and  those  on  the  brief  of  the  counsel  for  the 
defendant  in  error,  show  conclusively  that  the  defendant  below 
was  liable  for  selling  the  interest  of  the  plaintiff  in  the  slaves, 
whether  he  had  or  had  not  notice  of  the  plaintiff's  right.  Neither 
negligence,  nor  any  other  fault  whatever,  was  imputable  to  the 
plaintiff  below.  Consequently  his  right  of  property,  or  of  action, 
is  not  to  be  taken  away  by  the  unauthorized  act  of  another. 
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whether  done  innocently  or  otherwise.  Even  lunatios  are  liable 
for  trespasses  and  other  tortious  acts  by  which  another  person 
is  injured. 

3.  It  is  contended  that  the  plaintiff  below  should  not  have 
recovered  the  entire  value  of  the  slaves,  as  he  was  only  a  part 
owner.  The  answer  is,  that  we  think  he  only  recovered  the 
Taloe  of  his  own  interest;  and,  from  the  bill  of  exceptions,  it  is 
e^idf^nt  the  court  neither  chaiged,  nor  was  understood  by  the 
jnzy  to  charge,  that  he  could  recover  for  any  share  or  interest 
but  his  own  The  rule  is  to  construe  bills  of  exception  most 
strongly  against  the  party  excepting.  It  does  not  appear  by  this 
bill  of  exceptions  that  the  court  charged  that  the  plaintiff  could 
recover  for  any  shore  or  interest  in  the  slaves  but  his  own. 

The  judgment  is  affirmed. 

Sale  or  Common  Pbopxrtt  bt  Onb  Go-tenant  is  Conversion  for  which 
troTer  will  lie:  See  Bail  v.  Page,  48  Am.  Dec.  235,  note;  Lovoe  v.  Miller^  46 
Id.  188,  and  note. 

Construotion  of  Bujs  or  Excbftioks:  See  DotmeU  v.  J<me»t  52  Am.  Deo. 
194,  aod  note. 


Dial  v.  Haib. 

[18  ASJLBAMA,  798.] 

Srscino  FkBiORMANOB  of  Contract  Contravening  Design  and  Pouot 
OF  Law  wiU  not  be  decreed. 

OOHTRACF   BT  WhICH    DEFENDANT  WAS  TO  Ta£B  POSSESSION   OF  QUARTER- 

SBcnoK  OF  PuBLio  Land,  to  oocupy  it  until  he  became  entitled  to  a  pre- 
emption, and  on  obtaining  a  title  from  the  government  which  was  paid 
tat  by  the  plaintiff,  to  make  a  title  of  one  half  to  the  plaintiff,  is  illegal, 
aod  if,  in  pniBoanoe  of  the  agreement,  the  defendant  enters  into  posses- 
sion and  obtains  title,  equity  will  not  deoree  a  spedfio  performanoe  in 
favor  of  the  plaintiiSl 

Ebbob  to  the  Sumter  ohanoeiy  oonrt    The  opinion  states  the 


B.  H.  Smithy  for  the  plaintiffs  in  error. 

Beavia,  contra. 

By  Ck>art,  DAseAH,  0.  J.  The  material  facts  brought  to  our 
notice  by  the  bill  may  be  thus  stated:  In  the  year  1883  it  was 
agreed  between  Jeremiah  Dial  and  John  Dial,  his  son,  who  was 
then  a  minor,  that  John  should  take  possession  of  the  north- 
west quarter  of  section  eight,  township  nineteen,  range  two, 
west,  being  land  lying  in  the  Demopolis  district,  and  occupy 
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Ike  same  until  he  should  become  entitled  to  a  pre-emption 
ttoreto  according  to  the  laws  of  congress,  and  that  the  title 
should  be  procured  in  the  name  of  the  son;  but  the  father  was 
to  pay  the  goyemment  for  it,  and  when  the  son  became  of  age 
lie  was  to  execute  to  his  father  a  title  to  one  half,  retaining  the 
other  half  himself  as  a  compensation  for  his  occupancy  and 
enltivation  of  the  land  and  procuring  the  title  thereto.  It  is 
further  shown  that  in  pursuance  of  this  agreement  John  took 
possession  of  the  land,  and  occupied  and  cultivated  it  until 
some  time  in  the  year  1834,  when  he  proved  his  pre-emption 
•hum  and  procured  a  title,  but  the  entire  purchase  money  was 
paid  by  Jeremiah  Dial,  the  father.  After  John  became  of  age 
the  land  was  divided  between  him  and  his  father,  John  reserv- 
ing the  south  half  and  giving  his  father  the  north  half  of  said 
quarter-section,  but  neither  the  contract  nor  the  division  was 
evidenced  by  any  instrument  in  writing.  After  this  division 
the  father  entered  into  possession  of  his  half,  unproved  it,  and 
retained  the  possession  until  his  death  in  the  year  1842.  The 
bill  further  alleges-  that  James  Hair,  one  of  the  complainants^ 
was  appointed  administrator  de  bonis  non  of  Jeremiah  Dial,  de- 
ceased, and  procured  an  order  of  sale  from  the  orphans'  court 
et  Sumter,  under  which  the  north  half  of  said  quarter-section 
was  sold  as  the  property  of  Jeremiah,  the  intestate.  This  sale 
took  place  in  February,  1846,  and  in  August,  184G,  the  laud  was 
sold  as  the  property  of  John  Dial,  under  an  execution  against 
him  issued  on  a  judgment  rendered  at  the  fall  term  of  the 
circuit  court  of  Sumter,  a.  d.  1845.  The  bill  prays  a  specific 
execution  of  the  contract  between  Jeremiah,  the  father,  and 
John,  the  son,  in  favor  of  the  purchaser,  who  bought  at  the 
•ale  of  the  administrator  of  Jeremiah,  and  both  John  Dial  and 
ibe  purchaser  who  bought  under  execution  against  him  are 
made  defendants. 

Two  questions  are  raised  upon  the  face  of  this  biU:  1.  It 
is  insisted  that  the  contract  between  the  father  and  the  son  waa 
illegal;  2.  That  the  title  of  the  father,  being  a  mere  equil^ 
and  not  evidenced  by  any  instrument  in  writing,  the  orphans' 
court  had  no  jurisdiction  to  decree  a  sale  of  it. 

It  may  be  admitted  that  at  the  time  of  entering  into  this 
agreement,  there  was  no  particular  act  upon  the  subject  of  pre- 
emptions that  declared  such  a  contract  void  in  express  words, 
but  if,  upon  a  review  of  all  the  legislation  of  congress  upon  the 
•abject,  such  a  contamct  would  be  eonsideied  as  contravening 
the  deagn  and  policy  of  the  laws,  a  court  of  equity  would  not 
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enforce  it.  I  will  not  quote  the  provisions  of  the  yarions  acts 
of  congress  upon  the  subject  of  pre-emption  rights,  but  will 
only  say  that  congress  never  designed  to  open  a  door  to  speo- 
olation,  or  to  confer  benefits  on  those  who  were  not  actual  ae^ 
tiers  on  the  public  land.  The  whole  object  and  design  of  tho 
laws  were  intended  to  benefit  the  actual  settler  or  occupant  by 
enabling  him  to  secure  his  home  and  thus  place  him  above  the 
power  of  the  speculator;  but  when  he  had  done  this — when  h* 
had  secured  one  quarter-section  under  any  of  the  acts  giving  a 
right  of  pre-emption,  he  had  then  received  the  benefit  designed 
for  him,  and  he  could  not  under  the  same  act  claim  another  pre- 
emption right.  None  of  the  several  acts  will  warrant  the  con- 
stmction  that  any  one  individual  should  become  entitled  under 
any  one  of  them  to  more  than  one  quarter-section  of  land,  and 
if  we  sustain  this  contract,  we  should  sanction  a  contrivance  by 
which  one  not  an  actual  settler  or  occupant  could  acquire  many 
under  the  same  act;  for  one  not  an  actual  settler  may  agree  witk 
or  procure  many  to  make  settlements  with  the  view  to  acquire 
the  right  of  prs-emption,  and  by  enforcing  the  contracts  after 
the  title  has  been  obtained,  perfect  his  right  to  the  whole. 
This,  in  our  judgment,  would  contravene  the  design  and  policy 
of  the  laws  passed  upon  the  subject,  by  enabling  one  not  en- 
titled to  any  right  or  benefit  under  the  law  to  acquire  more  than 
one  for  whose  benefit  it  was  enacted.  In  the  case  of  I\mi8on 
V.  Martin,  13  Ala.  21,  it  is  said  that  no  case  had  been  found 
where  an  assignment  or  a  sale  of  a  pre-emption  right,  before 
the  entry  had  been  made  in  the  land  office,  had  been  upheld, 
and  we  are  satisfied  that  we  can  not  enforce  such  a  contract 
without  a  total  disregard  of  the  policy  of  the  law.  The  con- 
tract disclosed  by  the  bill  is  illegal — ^it  can  not  be  enforced,  and 
the  chancellor  erred  in  decreeing  a  specific  performance.  Hav- 
ing attained  this  conclusion,  it  is  unnecessary  to  examine  the 
other  question.  The  decree  must  be  reversed  and  the  bill  here 
dismissed. 

Pbikcipal  oass  was  Quonn  with  affboval  in  Drexler  v.  Tifrrdl^  li 
Nev.  133. 


Knox's  Diercbibutees  v.  Steele,  Adm'r. 

[18  Ar.*»4lf4,  815.] 

Pabtt  CoLLBoriNO  Money  on  Judgment  can  not  Pbosboute  Wbit  of 
Sbbob  to  reverw  it  until  he  has  refunded  the  money. 
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Plaiktivf  19  Ebbor  cak  not  Assioir  Ebbobs  AOAiNarr  his  Go-FLAmrms, 
and  thiiB  reverse  a  judgment  or  decree  rendered  against  the  defendant  in 
error;  consequently  a  9dre  faeuu  to  his  oo-plaintifis  to  hear  errors  can 
not  be  granted. 

Wbit  of  Ebbob  can  not  bb  Amended  bt  Stbibino  out  Name  of  One 
A8  Plaintiff  and  making  him  a  defendant  in  error,  where  the  reoord 
does  not  show  that  he  shonld  have  been  fnade  a  defendant  and  that  he 
was  improperly  made  a  plaintiff. 

Ebbob  to  the  Sumter  orphans'  court.  The  opinion  states  the 
case. 

J.  B.  Clark,  for  the  plaintifis  in  error. 

Beavia,  contra. 

By  Court,  Daboav,  C.  J.  Upon  the  death  of  John  Knox, 
letters  of  administration  were  granted  to  Eleanor  Enox,  his 
widow,  and  to  Hiram  Steele,  who  gave  a  joint  bond  for  the 
faithful  performance  of  their  duty  as  such.  The  widow  after- 
wards intermarried  with  Joel  Heard,  who  thereby  became 
administrator  in  right  of  his  wife.  The  administrators,  being 
subsequently  cited  to  make  a  final  settlement  of  the  estate,  ap- 
peared in  obedience  to  the  citation,  and  filed  an  account  current 
in  the  name  of  John  Steele,  Joel  Heard,  and  Eleanor,  his  wife; 
but  on  the  final  settlement  Joel  Heard  and  wife  disclaimed  all 
participation  in  the  administration  of  the  estate,  and  it  being 
admitted  by  Steele  that  he  alone  had  acted  in  the  administra- 
tion, with  his  consent,  the  names  of  Joel  Heard  and  wife  were 
stricken  from  the  account  and  the  settlement  proceeded  against 
Steele  alone.  He  was  found  indebted  to  the  estate  in  a  sum 
over  nine  thousand  dollars,  which  was  divided  into  three  parts, 
there  being  three  distributees  at  the  death  of  the  intestate,  to 
wit,  his  widow  and  two  infant  children,  and  a  decree  for  the 
separate  portion  of  each  was  rendered  against  Steele — the  de- 
cree for  the  separate  portion  of  the  widow  being  rendered  in 
favor  of  herself  and  Joel  Heard,  her  present  husband. 

From  this  decree  a  writ  of  error  is  prosecuted  to  this  court,  in 
the  names  of  all  the  distributees,  but  Joel  Heard  and  wife,  being 
satisfied  with  the  decree,  refuse  to  assign  errors.  The  other 
distributees  now  move  the  court  that  they  be  permitted  to 
assign  errors,  not  only  against  Hiram  Steele,  but  also  against 
Joel  Heard  and  wife,  their  co-plaintiffs  in  error,  and  for  this 
purpose  ask  that  a  iscire  facias  to  hear  errors  be  issued  to  Heard 
and  wife;  and  in  the  event  this  motion  be  not  granted,  they  then 
ask  to  amend  the  writ  of  error  so  as  to  make  Heard  and  wife 
defendants  in  error.    The  defendant  has  also  moved  that  the 
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writ  of  error  be  dismisBed,  unless  the  plaintiffs  will  refimd  the 
portion  of  the  decree  that  has  been  coUected  hj  execution  since 
the  rendition  of  the  decree,  and  in  support  of  this  motion  hae 
submitted  an  affidavit  showing  that  more  than  three  thousand 
dollars  has  been  collected  bj  a  sale  of  the  defendant's  property 
under  the  execution. 

We  will  first  advert  to  the  motion  of  the  defendant  in  error. 
In  the  case  of  Hall  y.  Hrabowshif  9  Ala.  278,  the  facts  were  that 
the  plaintiff  obtained  judgment  in  the  court  below,  which  he 
brought  to  this  court  by  writ  of  error,  and  whilst  the  writ  was 
hero  pending,  an  execution  was  issued  on  the  judgment,  and 
the  monej  coUected.  The  court  held  that  the  proceedings  must 
be  stayed  in  this  court,  unless  the  plaintiff  in  error  would  re- 
fund the  money  collected  to  the  defendant.  So  in  the  case  of 
Bradford  y.  Bushy  10  Id.  274,  it  was  said  that  a  party  who  had 
collected  the  money  on  a  judgment  should  not  be  permitted  to 
prosecute  a  writ  of  error  to  reyerse  it  until  the  money  was  re- 
funded. 

It  is  true  that  the  exercise  of  this  power  is  a  matter  of  legal 
discretion,  and  will  not  be  exercised  by  this  court  in  eyeiy  case 
where  the  money  upon  a  judgment  or  decree  has  been  paid;  ii 
the  defendant  has  voluntarily  paid  the  judgment  or  decree, 
without  being  coerced  by  execution,  and  we  are  satisfied  thai 
the  plaintiff  will  be  entitled  to  recover  this  amount  upon  an- 
other trial,  we  would  not  refuse  to  hear  the  errors  because 
of  this  voluntary  payment:  The  IHstribiUees  of  McCreelisa  v. 
Uinkle,  Adm'r,  17  Ala.  459.  But  when  the  plaintiff  sues  out  his 
execution,  and  collects  the  amount  of  the  judgment  or  de- 
cree, or  a  part  thereof,  thus  affirming  the  regularity  of  the  judg- 
ment or  decree  by  carrying  it  into  execution,  he  ought  not  to 
be  allowed  to  assign  errors  until  the  defendant  is  placed  in 
ttatu  quo. 

A  different  practice  from  this  might  often  lead  to  much  litiga- 
tion without  producing  any  beneficial  results.  Thus,  a  trial  of 
the  right  of  property  may  be  pending  in  the  court  below,  or  any 
other  question  growing  out  of  the  issuance  of  execution;  these 
questions  may  have  been  decided  by  the  court,  and  a  writ  of 
error  brought  on  the  judgment  to  this  court,  but  the  reversal  of 
the  original  judgment  would  render  them  null  and  void.  Other 
difficulties  in  permitting  such  a  practice  might  be  suggested,  but 
we  think  it  sufficient  to  say  that  we  consider  the  rule  settled  by 
the  cases  referred  to,  of  Hall  v.  E'^abowM  and  Bush  v.  Brad- 
ford,  that  where  the  plaintiff  has  sued  out  an  execution  and  col* 
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lected  all  or  a  portion  of  the  judgment  or  decree,  we  will  not 
hear  the  errors  assigned  by  him  on  the  judgment  until  the  money 
collected  by  execution  is  refunded. 

The  facts  set  forth  in  the  affidavit  are  not  controverted.  They 
are  therefore  admitted  to  be  true,  and  we  must  require  the  plaint- 
i£fs  in  error,  who  wish  to  assign  error,  to  refund  t\  e  amount  they 
have  received  on  their  respective  decrees,  before  they  can  be  al- 
lowed to  proceed.  But  we  will  not  dismiss  the  writ  of  error  at 
this  term.  If  they  shall  refund  to  Steele  the  amount  they  have 
received  on  their  respective  decrees  by  the  next  term  of  this 
court,  the  errors  assigned,  or  which  may  be  assigned,  will  then 
be  heard,  but  if  they  fail  to  refund  the  money,  the  writ  of  error 
will  be  dismissed. 

In  reference  to  the  motion  of  some  of  the  plaintiffs  in  error, 
we  think  it  sufficient  to  say,  that  there  is  no  rule  of  practice  that 
will  permit  one  plaintiff  in  error  to  assign  errors  agaiast  his  co- 
plaintiff,  and  thus  to  reverse  the  judgment  or  decree  rendered 
against  the  defendant  in  error.  It  can  not  be  done;  conse- 
quentiy  a  scire  facias  to  Heard  and  wife  to  hear  errors  would  be 
unavailing  and  can  not  be  granted. 

Nor  can  we  allow  an  amendment,  or  rather  an  alteration  of 
the  writ  of  error,  so  as  to  strike  the  names  of  Heard  and  wife 
out  of  the  writ  as  plaintiffs  and  make  them  defendants  in  error. 
The  statute  does  not  go  so  far.  Writs  of  error  maybe  amended 
by  the  record  if  the  writ  be  defective,  but  in  the  case  before  us, 
the  writ  of  error  is  not  defective,  and  we  can  not  strike  the  name 
of  one  out  of  the  writ  as  plaintiff  and  make  him  defendant  in 
error,  unless  it  appeared  that  he  was  improperly  made  a  plaintiff 
in  error,  when  the.  record  showed  that  he  should  have  been  a 
defendant.  This  record  does  not  show  this  to  be  the  case.  A 
decree  was  rendered  in  favor  of  all  iiie  plaintiffs  in  error,  and 
they  all  joined  in  the  writ  of  error.  All  that  the  plaintiffs  who 
ilesire  to  assign  errors  can  do  is  to  summon  and  sever  from 
Heard  and  wife,  and  to  assign  errors  alone;  but  we  apprehend 
that  the  errors  assigned  would  necessarily  produce  the  same 
result  as  if  Heard  and  wife  were  defendants  in  error,  and  the 
errors  were  assigned  against  them  as  well  as  against  Steele. 


State  t;.  Williaii& 

[19  AlABAUA,  16.] 
IlTDICTMBNT    ChABOINO    ST£AUN(;    OF  BaNK    NoTJ£S    XO  NoMINB  IB  SUTFI- 

OJKNT,  the  number,  denominatiou,  and  volae  of  the  notes  being  stated. 
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iHDicnissT  for  giand  larceny  for  stealing  a  purse  of  oertain 
^ne,  and  also  oertain  **  bank  notes''  eo  nomine;  the  indictment 
stated  number,  denomination,  and  value  of  the  notes.  A 
motion  to  quash  the  indictment  was  oyermled,  and  the  defend- 
ant, having  been  found  guilty,  moved  to  have  the  judgment 
errosted^  because  the  indictment  did  not  sufficiently  describe 
the  notes,  nor  aver  that  they  were  notes  of  an  incorporated 
tiank,  or  were  a  valuable  existing  contract  when  the  larceny  was 
committed,  or  were  of  value  due  and  unpaid  at  that  time.  The 
court  overruled  the  motion,  but  the  questions  were  reserved 
and  certified  to  the  supreme  court  as  novel  and  difficult. 

Baldwin,  aUomey  general,  for  the  state. 
Blocker,  contra. 

By  Court,  Cbilion,  J.  The  motion  to  quash  this  indictment, 
as  also  to  arrest  the  judgment,  was  properly  overruled.  Waiv- 
ing the  consideration  of  the  question,  whether,  inasmuch  as  the 
indictment  charges  a  larceny  from  the  person  of  a  certain  purse 
of  the  value  of  one  dollar,  this  would  not,  under  the  general 
finding  of  the  jury,  support  the  judgment  of  the  court,  we  are 
quite  sure  that  the  indictment  sufficiently  avers  the  larceny  of 
the  bank  notes.  The  number,  denomination,  and  value  of  the 
notes  are  stated,  and  the  indictment  describes  them  as  ''  bank 
notes."  In  this  it  conforms  to  the  statute,  which  enacts  that 
« every  person  who  shall  commit  the  offense  of  larceny,  by 
stealing  any  goods  or  chattels,  or  any  bank  note,  bond,"  etc. 
It  seems  to  be  well  settled  by  cases  arising  under  similar  stat- 
utes, that  it  is  sufficient  to  charge  the  stealing  of  bank  notes 
eo  nomine.  See  the  cases  cited  on  the  brief  of  the  attorney  gen- 
eral. It  was  formerly  the  practice  in  indictments  for  stealing 
notes,  etc.,  to  set  them  out  at  full  length:  Bex  v.  Johnson,  3 
Man.  &  Sel.  541;  2  Buss,  on  Crimes,  170;  but  it  has  long  been 
settled  that  this  particularity  is  unnecessary,  and  that  it  is  suf- 
ficient if  the  indictment  follow  the  descriptions  of  the  property 
stolen,  as  given  in  the  statute:  Id.  186,  and  cases  cited. 

In  Bex  V.  Johnson,  3  Mau.  &  Sel.  539,  Lord  Ellenborougb, 
C.  J.,  said  he  considered  that  after  the  statute  had  made  bank 
notes  the  subject  of  larceny,  they  might  be  described  in  the 
ffame  manner  as  other  things  that  have  an  intrinsic  value;  that 
js,  by  any  description  applicable  to  them  as  a  chattel. 

Le  Blanc,  J.,  in  the  same  case,  replying  to  on  objection 
^imilarto  that  urged  by  the  counsel  for  the  prisoner  in  the  case 
before  us,  said:  *'  The  argument  upon  this  part  of  the  case  has 
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arisen  upon  the  practice  that  has  prevailed,  of  describing  the 
particular  sum  for  which  the  note  is  payable,  and  that  the  money 
secured  thereby  is  unsatisfied.  But  the  answer  to  such  an 
argument  is  this,  that  whether  it  be  payable  for  one  sum  or  for 
another,  it  is  equally  a  bank  note,  and  a  bank  note  is  the  sub- 
ject of  larceny.  Therefore,  it  is  not  a  good  objection  that  the 
bank  note  is  not  sufficiently  set  out."  These  remarks  are  cited 
with  approval  by  Mr.  Bussell:  2  Buss,  on  Crimes,  187;  and  are 
so  opposite  to  the  case  before  us,  that  we  deem  any  further 
comment  unnecessary:  See  the  cases  cited  in  The  United  Stales 
V.  MouUon,  5  Mason,  537;  Qreeson  v.  The  Statey  6  How.  (Miss.) 
30-^8.  These  authorities  conclusively  show  that  the  court  be- 
low did  not  mistake  the  law  in  the  points  referred  to  this  court 
as  novel  and  difficult,  and  as  there  is  no  writ  of  error  in  the 
case,  we  can  not  look  into  the  bill  of  exceptions. 
Let  the  judgment  be  affirmed. 


Dbscriftion  of  Monxt  akd  Bills  in  Imdictmxnt  fob  Labckny:  See  Lord 
V.  8UUe^  51  Am.  Deo.  231,  and  note  discoBsing  this  subject.  In  AmM  v. 
Slate,  62  Ind.  281,  it  was  held  that  an  indictment  for  robbery,  the  property 
alleged  to  have  been  taken  being  bank  notes  or  bills,  or  United  States  treas- 
ury notes  or  bills,  which,  in  describing  such  notes  or  bills,  did  not  state 
their  denominationa  by  the  use  of  the  word  ''denomination,"  or  equivalent 
words,  was  bad  on  a  motion  to  quash;  the  court  referred  to  the  principal 
case. 


Dennib  est  al.  v.  Chapman,   Gtovebnob,  Use  of 

gulbbeath. 

[19  Alabama.  29.] 

Dmclaratiovs  AMD  Admissioks  of  Party  aoaimst  his  Intebest  are  Ad- 
MIB8IBLB  as  cYidenoe  against  him;  but  the  witness  who  deposes  to  such 
declarations  or  admissions  should  give  the  precise  language  of  the  party 
if  he  can;  if  he  can  not,  he  should  be  able  to  state  the  substance  of  them; 
if  he  can  not  undertake  to  testify  to  the  language,  nor  to  the  substance 
of  the  admissions,  he  ought  not  to  be  allowed  to  depose;,  consequently  a 
witness  can  not  testify  who  does  not  propose  to  state  the  language  nor 
the  substance  of  the  admissions,  but  merely  his  understanding  of  them. 

Admissions  of  Coztstabls  Mads  after  He  Wmrr  odt  of  Office,  and  when 
he  was  not  in  the  performance  of  any  duty  growing  out  of  his  office  and 
connected  with  this  transaction,  are  not  evidence  to  charge  his  sureties. 

SUBKTIBS  OF  Ck>KSTABLE  ABE  LIABLE  FOB  MOKET  FBOM  SaLE  AFTER  RBTURlf 

Day  of  execution,  where  the  levy  was  made  whilst  the  ezecatlon  was  in 
fall  force,  and  by  viriae  of  which  tho  ooostable  had  the  property  in  poa* 
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GoYENAirr  agai&st  the  sureties  on  an  official  bond.  The  mate- 
rial facts  are  stated  in  the  opinion.  The  defendants  offered  to 
prove  by  one  Hunter  that  he  had  a  conversation  vriih.  the  plaint- 
iff about  the  time  he  served  the  notices  on  the  present  defend- 
ants, and  his  understanding  from  the  conversation  vtras  that  the 
matter  was  pretty  vmll  arranged.  This  evidence,  on  the  plaint- 
iff's objection,  was  excluded.  The  plaintiff,  against  tlie  de- 
fendants' objection,  introduced  one  Cunningham,  who  testified 
that  he  had  held  a  conversation  with  the  constable  after  his  re- 
moval from  office,  and  while  on  his  way  to  California,  and  the  con- 
stable said  that  the  defendants  had  been  vmting  to  him  concem- 
iog  the  matter;  that  they  could  not  be  injured  by  it,  as  no  money 
could  be  made  out  of  them  by  legal  process,  and  that  he  would 
pay  the  debt  and  relieye  them  from  liability  on  returning  from 
California.  Verdict  and  judgment  for  the  plaintiff;  the  defend- 
ants brought  error. 

Eudson,  for  the  plaintiff  in  error. 
Hrflin,  contra. 

By  Court,  Dabgan,  C.  J.  This  was  an  action  of  covenant 
brought  against  the  securities  of  a  constable  under  the  follow- 
ing circumstances.  The  constable  sold  a  slave  belonging  to  the 
plaintiff,  to  satisfy  executions  he  had  against  him;  the  slave 
brought  more  than  enough  to  satisfy  the  debts,  and  the  plaint- 
iff demanded  the  surplus  remaining  in  his  hands,  but  the  con- 
stable failed  to  pay  it  over.  Several  objections  were  taken  to  the 
iTding  of  the  court,  which  we  will  notice  in  the  order  they  are 
presented  by  the  assignment  of  errors. 

1.  The  demurrer  to  the  declaration  was  con-ectly  oveiTuled; 
the  declaration  is  framed  with  care  and  is  entirely  good. 

2.  The  declarations  and  admissions  of  a  party  against  his  in- 
terest are  admissible  as  evidence  against  him;  but  the  witness 
who  deposes  to  such  declarations  or  admissions  should  give  the 
precise  language  of  the  party  if  he  can ;  if  he  can  not,  he  should 
be  able  to  state  the  substance  of  them.  If  he  can  not  undertake 
to  testify  to  the  language  nor  to  the  substance  of  the  admissions, 
he  ought  not  to  be  allowed  to  depose.  Tested  by  this  rule,  we 
do  not  think  the  court  erred  in  rejecting  the  evidence  of  Hunter. 
He  did  not  propose  to  state  the  language  nor  the  substance  of 
the  admission,  but  merely  his  understanding  of  the  admissions. 
If  he  had  stated  the  admissions  made,  either  in  the  language  of 
the  plaintiff  or  the  substance  of  them,  the  jury  might  have  un« 
dentood  them  differently  from  the  witness. 
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3.  But  it  is  Teiy  clear  that  the  court  erred  in  permitting  the 
admisBions  of  the  constable,  made  after  he  'went  out  of  office, 
and  when  he  was  not  in  the  performance  of  any  duty  growing 
oufc  of  his  office  and  connected  with  this  transaction,  to  go  ta 
tho  jury  as  evidence  to  charge  his  securities.  To  make  the  ad- 
missions of  an  officer  evidence  against  his  securities,  they  must 
be  made  in  the  performance  of  some  official  act  or  duty  connected 
with  the  transaction  out  of  which  the  breach  of  the  condition  of 
the  bond  is  alleged  to  have  arisen,  and  if  they  are  made  at  a  time 
when  he  is  performing  no  official  act  or  duly  required  of  him, 
they  are  inadmissible  to  charge  his  securities:  Evans  v.  StaU 
Bank,  13  Ala.  787,  and  cases  there  cited. 

Another  question  has  been  raised  on  the  brief  of  the  counsel 
for  the  plaintiff  in  error,  which  is,  that  the  constable  having  sold 
the  slave  after  the  return  day  of  the  execution,  his  securities  are 
not  liable  for  the  money,  notwithstanding  the  levy  -was  made 
whilst  the  execution  was  in  full  force,  and  by  virtue  of  which  he 
had  the  slave  in  possession.  Although  this  question  is  not  raised 
by  the  assignment  of  errors,  we  deem  it  proper  in  this  case  to 
say,  that  the  case  of  Evans  v.  Governor,  18  Ala.  659  [ante,  172], 
decided  at  the  present  term,  shows  that  the  defendants,  under 
these  circumstances,  would  be  liable  for  the  money  received  by 
Uie  constable  upon  the  sale  of  the  slave,  and  that  the  receipt  of 
the  money  was  within  the  official  duties  of  the  constabU ,  and 
therefore  covered  by  his  bond. 

For  the  error  we  have  pointed  out,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 


Admissions  of  Party  against  Interest,  Admissibiutt  of,  as  Evidsncb: 
See  Bivins  v.  McElroy,  52  Am.  Dec.  258,  and  note. 

Declabations  against  Interest,  Admissibility  of,  as  Evidsnce:  See 
Maaewell  v.  IlarrUon,  52  Am.  Dec.  385,  and  note;  Settle  v.  AUaofi,  Id.  393. 

SuRBTIBS     of     Ck)NSTABLB    ARE    LlABLE    FOR    MONEY    FROM    SaLE   AFTEB 

Return  Day  of  executioo,  when:  See   Evans  v.  Governor,  ante,  172. 

Sttrety  is  Only  Bound  by  Declarations  of  Principal,  when  made  in 
the  course  of  the  business  for  which  the  surety  obligates  himself,  so  as  to  be- 
oome  a  part  of  the  res  gesta:  Blair  v.  Perpetual  Ins.  Co,,  47  Am.  Deo.  12d. 


LOWBEMOBE    V.  BeBBT. 


[10  Alabama,  180.] 
Pbomissort  Kotb  is  not  Subject  to  Levy  and  Sale  under  execution. 
PoBSBSsiOK  u  Sufficient  Evidence  of  Title  to  Enable  PLAumrf  to 
Maintain  Trover  against  a  wrong-doer,  although  the  title  to  the  chat* 
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tel  may  not  be  in  the  pUinti£f  bat  in  another;  and  if  the  defendant 
wonld  protect  himself  by  showing  an  outstanding  title  in  another,  h^ 
must  connect  himself  with  it  by  showing  that  he  acted  under  the  author- 
ity of  him  who  was  in  fact  the  owner. 
FoflSKssoR  OF  Pbomissoiit  Note  mat  Maintain  Troyeb  for  its  conver- 
sion,  although  the  legal  title  to  the  not«  and  the  right  to  sue  for  the 
moofify  due  thereby  is  in  the  payee. 

TaOYXB  WILL  NOT  LlE  lOB  VaLUB  OF  NOTB  PAID  BEFORE  CoNTEBSION,  Or 

in  any  manner  legally  dischaiged,  for  in  fact  it  would  have  no  value;  but 
if  the  word  **  paid  "  was  written  across  the  face  of  the  iiute  by  mistake, 
or  by  one  without  authority,  this  would  not  discharge  the  maker  from 
his  obligation  to  pay,  and  consequently  trover  would  lie  for  its  conversion. 

Tboteb  to  recoyer  the  value  of  a  promissory  note  drawn  by 
one  Montgomery,  and  payable  to  one  Newton.  The  plaintiff 
gave  the  note  to  a  third  person  to  collect,  with  instructions  to 
apply  the  money  he  should  make  on  it  on  a  judgment  he  held 
against  the  plaintiff.  The  third  person  being'  unable  to  collect 
the  money  due  on  it,  and  having  an  execution  against  the 
plaintiff,  gave  the  note  to  the  sheriff,  who  levied  the  execution 
upon  it  and  sold  it;  the  defendant  purchased  the  note  at  the 
execution  sale,  and  offered  to  surrender  it  to  the  plaintiff  if  he 
would  refund  to  him  what  he  had  paid  on  it.  The  court  charged 
the  jury  that  the  plaintiff  could  not  recover  on  this  evidence. 
Verdict  and  judgment  for  the  defendant;  the  plaintiff  appealed. 

Cogffin,  for  the  plaintiff. 
Peckf  contra. 

By  Court,  Daboan,  G.  J.  It  is  admitted  by  the  counsel  for 
the  defendant,  that  the  note  was  not  subject  to  levy  and  sale, 
and  that  the  defendant  obtained  no  title  to  it  by  his  purchase. 
But  it  is  contended,  that  as  the  note  was  not  indorsed  by  the 
payee,  the  legal  title  is  still  in  him;  consequently  that  the  plaint- 
iff can  not  recover,  because  he  failed  to  show  any  legal  title  to 
the  note.  If  the  action  had  been  founded  on  the  note,  this  ob- 
jection would  have  been  fatal  to  the  plaintiff's  right  to  recover. 
But  it  is  not.  The  gist  of  the  action  is  the  wrongful  conversion, 
and  we  think  the  principle  is  well  settled,  that  possession  alone 
is  sufficient  evidence  of  title  to  enable  the  plaintiff  to  recover  in 
an  action  of  trover  against  a  wrong-doer,  although  the  title  to 
the  chattel  may  not  be  in  the  plaintiff,  but  in  another;  and  if 
the  defendant  would  protect  himself  by  showing  an  outstanding 
title  in  another,  he  must  connect  himself  with  it,  by  showing 
that  he  acted  under  the  authority  of  him  who  was  in  fact  the 
owner.     In  the  case  of  Dosier  v  Joyce,  8  Port..  303,  it  was  held 
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that  the  mere  prior  possession  was  sufficient  to  sustain  the  action 
of  detinue  against  a  trespasser,  and  that  he  could  not  defend 
himself  by  showing  an  outstanding  title  in  another,  without  in 
some  manner  connecting  himself  with  such  title.  To  the  same 
effect  is  the  case  of  Duncan  v.  Spear,  11  Wend.  54.  We  think 
the  principle  recognized  by  these  cases  is  decisive  to  show  that 
the  plaintiff  might  have  recovered,  if  he  had  satisfied  the  jury 
of  his  previous  possession  of  the  note,  notwithstanding  the  legal 
title  to  the  note,  and  the  right  to  sue  for  the  money  due  thereby, 
were  shown  to  be  in  the  payee. 

It  may  however  be  contended  that  the  note  was  paid,  as  the 
word  "  paid  "  was  written  across  the  face  of  it,  and  that  there- 
fore the  action  can  not  be  maintained.  If  the  note  in  truth  was 
paid  before  the  conversion,  or  in  any  manner  legally  discharged, 
then  we  admit  that  trover  will  not  lie  to  recover  the  value  of  it, 
for  in  fact  it  would  have  no  value;  but  if  the  word  ''  paid  "  was 
written  across  the  face  of  the  note  by  mistake,  or  by  one  with- 
out authority,  this  would  not  discharge  the  maker  from  hia 
obligation  to  pay,  and  consequently,  trover  would  lie  for  its  con- 
version; and  we  think  the  circumstances  of  this  case  v^ere  such 
as  required  the  question  of  payment  to  have  been  left  to  the  juxy 
to  determine. 

The  court  erred  in  the  instructions  given  to  the  jury,  and  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Trovxb,  What  Title  must  be  Shown  to  Sustain:  See  Danley  ▼•  Beetor^ 
50  Am.  Dec.  242;  Brazier  v.  Andey,  51  Id.  408. 


Metoalf  v.  Metcalf, 

[19   AT.AR*lf4>,  819. J 

RE(x>aD  CAN  Only  bk  Amended  bt  Some  Matter  of  Hboord;  parol  eri 

denoe  is  not  admissible  for  this  purpose. 
Dbcree  Nuno  pro  Tunc  against  Administrators  is  not  Acttiiokized 

where  the  memoranda  upon  which  the  decree  was  rendere<l  show   but 

few  of  the  facts  upon  which  a  regular  decree  of  the  orphans'  court  could 

be  based. 

Error  from  a  decree  nunc  pro  tunc  rendered  b}*  the  Dale 
county  probate  court  in  favor  of  Isaac  Metcalf  against  John  aD<) 
Mary  Metcalf,  the  administrators  of  one  Anthony  Motealf ,  for 
his  share  of  the  estate.  The  clerk  certified  that  the  following 
memoranda  from  the  trial  docket  of  orphans'  court  are  the  only 
evidence  upon  which  the  decree  was  rendered:  "Joshua  Mor- 
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ris,  heir  of  A.  Metcalf,  use  of  J.  W.  Williamson^  t^.  Adm'rs. 
Jadgment  on  demurrer.  Leave  to  amend  granted  on  payment 
of  costs  of  the  term.  Costs  paid  by  S.  T.  Eoacb,  attorney. 
Ordered  to  appoint  auditors,  Benjamin  Walding,  Mathew  John- 
son, and  Daniel  Johnson.  Ordered  that  they  report  instanler. 
Auditors'  report  in  administrator's  hands,  $469.82.  Isaac  Met- 
calf, heir  of  A.  Metcalf,  v.  Administrators.  Same  as  above  as 
to  auditors,  etc.  Auditors'  report  in  hands  of  administrator, 
$469.82." 

Bu/ord,  for  the  plaintiff  in  erroi . 

F.  S.  Jack&yiiy* contra. 

By  Court,  Pabsons,  J.  There  are  numerous  decisions  of  this 
court  covering  the  points  presented  by  the  assignment  of  errors 
in  this  case:  Thompson  v.  MiUer,  2  Stew.  470;  WUkerson  v.  Gold- 
(hioaUe,  1  Stew.  &  P.  169;  Moody  v.  Keener,  9  Port.  252;  Brown 
V.  BartleU,  2  Ala.  30;  Armstrong  v.  Robertson,  Id.  164;  Ben/ord 
V.  Daniels,  13  Id.  667;  Bmdurant  v.  Thompson,  15  Id.  202.  It 
is  well  settled  by  these  decisions,  that  a  record  can  only  be 
amended  by  some  matter  of  record;  and  that  parol  evidence  is 
not  admissible  for  this  purpose.  In  Brown  v.  Barilett,  supra,  it 
is  held  that  if  no  warrant  for  the  amendment  appears  in  the 
record,  none  can  be  presumed  to  exist;  and  to  the  same  effect  ia 
the  case  of  Rains  v.  Ware,  10  Ala.  625.  Upon  what  evidence, 
except  the  memoranda  on  the  trial  docket  set  out  in  the  record, 
the  judgment  nifnc  pro  tunc,  entered  on  the  fourteenth  of  August, 
1840,  was  predicated,  is  not  shown,  and  we  have  seen  that  we 
can  not  presume  that  any  other  evidence  exists,  or  was  before 
the  court;  the  memoranda  are  wholly  insufficient. 

In  Moody  v.  Keener,  0  Port.  252,  issue  had  been  joined  on 
the  plea  of  ''  not  guilty,"  in  an  action  on  the  case.  The  juiy 
returned  a  verdict  in  favor  of  the  plaintiff,  which  the  judgment 
entry  recited  as  a  verdict  iu  an  action  of  assumpsit.  The  judg- 
ment was  reversed  by  this  court,  because  the  verdict  was  not 
responsive  to  the  issue.  Upon  the  cause  being  remanded  to  the 
circuit  court,  a  motion  was  submitted  to  amend  the  judgment 
entry  nunc  pro  tunc,  which  was  sustained.  The  evidence  intro- 
duced to  sustain  the  motion  was  the  docket  of  the  judge  presid- 
ing on  the  trial  of  the  cause,  which  contained  the  following 
memoranda  opposite  the  statement  of  the  case,  viz.:  ''Dem. 
overruled.  Jury,  1,  verdict  for  plaintiff,"  aud  the  file  of  papers 
in  the  cause;  and  upon  the  writ  was  an  indorsement  in  these 
words,  viz.:  *'  We,  the  jury,  find  for  the  plaintiff  one  thousand 
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dollars  and  tweniy-five  cents,  with  interest  and  costs  of  suit." 
This  proof  was  held  to  be  insofficient  to  anthoiize  the  jadgment 
nunc  pro  tunc. 

In  this  case,  the  memoranda  show  bat  few  of  the  facts  upon 
which  a  regular  decree  of  the  orphans'  court  could  be  based. 
They  do  not  show  a  presentation  of  his  accounts  and  Touchers 
by  the  administrator  for  settlement,  publication  as  required  by 
law,  an  allowance  of  the  accounts  and  vouchers  by  the  court, 
the  amount  received  by  the  administrator,  or  the  amount  paid 
out  by  him;  nor  do  they  show  who  is  the  administrator,  nox 
whether  the  settlement  was  partial  or  final.  If  it  be  legitimate 
to  look  to  these  memoranda,  they  are  wholly  insufficient. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Entbt  of  Judgmbnt  Nuvo  fro  Tctno:  See  OrcUuun  v.  Lywn^  39  Am. 
Dec.  483,  and  note;  Ward  y.  Ringo^  47  Id.  654. 


West  v.  Kelly. 

[10  AT.iBAMA,  353.] 

PaBOL  EVIDBNCE  13  NOT  ADMISSIBLE  TO  AdD  TO  OB  VaBT  WRITTEN  IN- 
STRUMENT; but  if  it  be  apparent  that  the  instniment  in  writing  containa 
but  a  part  of  the  agreement  entered  into  by  the  parties,  parol  proof  may 
be  received  to  prove  the  entire  contract,  otherwise  the  contract  could 
not  be  brought  before  the  court;  but  the  parts  of  the  agreement  pro- 
posed to  be  proved  by  parol  must  not  be  inconsistent  with  or  repugnant 
to  the  intention  of  the  parties,  as  shown  by  the  written  instrument. 

Parol  Evidence  is  not  Admissible  to  Alter  Promissory  Note  given  to 
attorneys  for  professional  services  to  be  afterwards  rendered  in  a  suit  to 
be  instituted,  and  to  show  that  it  was  the  agreement  of  the  parties  that 
the  note  was  not  to  be  paid  unless  the  attorneys  should  be  successful  in 
the  suit  they  were  to  bring. 

Parol  Evidence  is  Admissible  to  Prove  Failure  of  Consideration, 
either  in  whole  or  in  part  of  a  written  instrument. 

Court  is  not  Bound  to  Separate  Legal  from  Illegal  Bvidenoe  when 
both  are  offered  together  and  as  a  whole;  and  if  the  party  offering  it 
does  not  separate  the  legal  from  the  illegal  testimony,  th#  whole  may  be 
rejected. 

AssxTMPSiT  on  a  promissory  note  reciting  that  on  a  certain  date 
the  defendants  would  pay  to  the  plaintiffs,  attorneys  at  law,  a 
certain  sum  in  consideration  of  certain  services  to  be  performed 
by  them  in  a  suit  in  chancery  thereafter  to  be  instituted.  The 
defendants  offered  parol  evidence  to  show  that  the  note  was  not 
to  be  paid  unless  the  suit  in  chancery  was  successful.  The 
plaintiffs  objecting,  the  evidence  was  excluded,  and  the  defend- 
ants excepted. 


V 
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Huntington^  for  tlie  plaintifffl  in  error. 
E.  W.  Peck,  contra. 

By  Court,  Daboak,  0.  J.  The  general  role  is  admitted  by  all» 
tbat  parol  ^^roof  can  not  be  received  to  add  to,  detract  from, 
Taiy,  or  contradict  a  written  contract.  But  the  application  of 
this  general  rule  to  each  particular  case  is  frequently  a  task  of 
difficulty,  and  has  given  rise  to  as  many  contradictory  decisions 
as  any  question  with  which  courts  have  had  to  deal.  If  the  in- 
strument is  perfect  and  complete,  that  is,  if  it  contains  the  entire 
contract,  then  the  rule  is  inflexible  that  parol  evidence  can  not 
be  received  to  add  another  term  to  the  written  instrument,  or  to 
change  its  legal  effect:  3  Stark.  Ev.  1006;  Cowen  &  Hill's  Notes 
to  Phill.  Ev.  1471;  Litchfield  v.  Falconer,  2  Ala.  280;  Paymnt 
Y.  Ware  &  Barringer,  1  Id.  161;  Beard  v.  White,  Id.  436;  Mc- 
Coy V.  Mo88  S  Newberry,  5  Port.  88.  But  if  it  be  apparent  that 
the  instrument  in  writing  contains  but  a  part  of  the  agreement 
entered  into  by  the  parties,  then  parol  proof  may  be  received 
to  prove  the  entire  contract,  otherwise  the  contract  could  not 
be  brought  before  the  court:  Cowen  &  Hill's  Notes  to  Phill. 
Ev.  1471-1473.  But  the  parts  of  the  agreement  proposed  to  be 
proved  by  parol  must  not  be  inconsistent  with  or  repugnant  to 
the  intention  of  the  parties,  as  shown  by  the  written  instru- 
ment;  for  to  receive  parol  proof  of  a  part  not  reduced  to  writing, 
which  is  directly  repugnant  to  the  intention  of  the  parties,  as 
expressed  in  the  written  instrument,  would  at  once  annul  the 
rule  that  parol  evidence  can  not  be  received  to  contradict  or 
vary  the  terms  of  a  written  agreement:  Jeffery  v.  WdUon,  1 
Stark.  267;  Cowen  &  Hill's  Notes  to  Phill.  Ev.  1472. 

Applying  these  general  rules  to  the  instrument  sued  on,  and 
to  the  parol  proof  offered  by  the  defendants,  which  was  rejected 
by  the  court,  I  can  perceive  no  error.  The  note  shows  upon 
its  face  that  it  was  given  for  professional  services,  to  be  after- 
wards rendered,  but  it  is  payable  at  a  time  certain,  and  is,  in 
legal  effect,  a  promissory  note.  The  parol  proof,  however, 
tended  to  show  that  it  was  the  agreement  of  the  parties  that  the 
Qote  shoTild  not  be  paid  unless  the  payees,  who  were  attorneys 
at  law,  should  be  successful  in  the  suit  they  were  to  bring,  and 
for  the  bringing  of  which  the  note  was  given.  To  allow  this 
proof  would  be  to  allow  parol  evidence  to  change  the  intention 
of  the  parties  as  expressed  in  the  note.  It  would  not  only 
alter  the  time  of  its  payment,  but  would  show  that  the  payment 
of  the  money,  according  to  the  contract,  was  dependent  on  a 
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condition  or  a  contingency,  and  thus  the  legal  effect  of  the 
instrument  as  a  promissory  note  would  be  destroyed. 

But  it  is  argued  that  the  proof  offered  by  the  defendants  was 
admissible,  because  it  tended  to  proTC  a  failure  of  consideration. 
Now  I  admit  that  if  the  proof  had  tended  to  prove  nothing 
else,  then  its  rejection  would  have  been  erroneous;  for  there  cuu 
be  no  doubt  that  parol  evidence  may  be  received  to  prove  a 
failure  of  consideration,  either  in  whole  or  in  part.  But  the 
proof  offered  by  the  defendant  went  further  than  this.  It 
tended  to  prove  that  the  payment  of  the  note  was  dependent 
on  the  condition  that  the  payees  were  Successful  in  the  suit  they 
were  to  bring,  and  that  this  was  a  term  of  the  contract.  It  was 
offered,  too, .  as  a  whole.  It  might  therefore  properly  be 
rejected;  for  the  court  is  not  bound  to  separate  legal  from  ille- 
gal evidence,  when  both  are  offered  together.  It  is  for  the  party 
himself  to  separate  the  legal  from  the  illegal  proof,  and  offer 
such  only  as  is  legal.  If  he  does  not  do  this,  but  offers  both 
legal  and  illegal  evidence,  as  a  connected  whole,  it  is  not  error 
to  reject  it. 

Let  the  judgment  be  affirmed. 

Parol  Evidjencs  to  Alter  or  Vary  Written  Contract,  Admissibiutt 
OF,  generally:  See  WcuideU  v.  GlasMeUf  ante^  and  note;  FMlerick  v.  Young- 
Hood,  post,  209. 

Parol  Evidence,  when  Admissible  to  Supplv  Omission  in  Contract: 
Bee  Union  Bank  v.  Meeker^  50  Am.  Dec.  '559. 

Parol  Evidence,  Admishicilitt  of,  to  Show  Want  of  CoNSXDBRATioai: 
Bee  Erwhi  v.  Sauntlera,  13  Am.  Dec.  520;  ^Stackpote  v.  Arnold,  6  Id.  150. 


McGbavey  v.  Rembon. 

[10  Ajlabaxa,  430.] 

Trahsorift  of  Suit  of  Sister  State  is  not  Evidence  of  any  &ct  that  caa 
only  be  collected  from  it  by  inference. 

Admissions  Acted  on  bt  Others  are  Conclcsivb  against  the  party  making 
them,  in  all  cases  between  him  and  the  person  whose  conduct  he  haa 
influenced;  nor  is  it  material  whether  the  admission  is  expressly  made 
or  is  to  be  inferred  from  the  conduct  of  a  party;  and  in  the  o{)eration  of 
this  rule,  it  is  unimportant  whether  the  admission  is  true  or  false,  made 
fraudulently  or  innocently,  it  being  the  fact  of  another's  having  acted  on 
it  that  renders  it  conclusive. 

Ohs  is  Estopped  to  Claim  Titlx  under  Parol  Gift  from  Testator  to  a 
slave  which  he  surrendered  on  demand  to  an  executor  and  admitted  to 
be  a  part  of  the  estate,  and  which  he  subsequently  hired  from  tb« 
executor  who  had  inventoried  him  as  part  of  the  estate,  although  b« 
acted  under  a  mistake  as  to  his  legal  rights. 
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PEBao2i  CLAmiNo  TiTLB  UNDER  Ons  Bbiofpxd  18  BousB  by  the  Mtoppel, 
thongh  he  olainui  bona  Jide,  unless  the  estoppel  is  frandalent. 

Detikub  to  recoTer  a  slave,  brought  by  the  executor  of  one 
Carr.  The  testator  had  died  in  Georgia,  and  by  his  will,  duly 
probated  in  Habersham  county,  in  that  state,  had  left  the  slave 
in  question  to  Joel  Hunt,  in  trust  for  his  wife.  For  several 
years  previous  to  the  death  of  Carr,  and  at  the  time  of  his  death, 
Hunt  had  possession  of  the  slave  under  a  parol  gift  of  her  from 
Carr  to  his  wife;  but  on  demand  of  the  executor,  he  surrendered 
up  the  slave  to  be  appraised,  and  admitted  her  to  be  a  part  of 
the  estate;  she  was  appraised  and  inventoried  as  part  of  the 
estate  and  was  in  the  possession  of  the  executor  for  about  a 
year,  when  he  then  hired  her  out  to  Hunt,  who  gave  his  note 
for  the  hire;  Hunt  sold  her  to  one  Finley,  who  brought  her  to 
this  state  and  sold  her  to  the  defendant.  The  plaintiff,  for  the 
purpose  of  showing  that  the  estate  had  been  declared  insolvent, 
and  to  show  the  amount  of  negroes  charged  against  him  as  ex- 
ecutor, offered  in  evidence  the  transcript  of  a  suit  instituted  by 
him  in  Georgia,  as  executor,  for  a  final  settlement  of  the  estate; 
but  the  evidence  was  excluded.  The  court  charged,  that  not- 
withstanding the  delivery  up  by  Hunt  of  the  slave  to  be  ap- 
praised, on  the  executor's  demand,  and  her  subsequent  appraisal 
with  his  knowledge  and  consent,  and  his  subsequent  hiring  of 
her,  still  if  he  had  a  complete  title  under  the  parol  gift  to  his 
wife,  and  acted  under  a  mistake  as  to  his  rights  to  the  property, 
the  plaintiff  could  not  recover;  that  if  Hunt  had  a  complete  title 
by  parol  gift  he  might  waive  it  and  hold  under  the  will,  but 
chat  such  a  waiver  would  not  affect  the  rights  of  a  bona  fide  pur- 
chaser who  had  no  notice  of  the  waiver.  Verdict  and  judgment 
for  the  defendant.  The  plaintiff  assigns  the  exclusion  of  the 
transcript  and  the  instructions  of  the  court  as  error. 

White  and  Fareons,  for  the  plaintiff  in  error. 
Rice  and  Morgan,  contra. 

By  Court,  Pabsons,  J.  The  record  of  the  suit  in  chancery,  in 
Geoigia,  was  offered  as  evidence  of  the  insolvency  of  the  estate 
of  plaintiff's  testator,  and  to  show  the  number,  value,  etc.,  of 
the  slaves  charged  to  the  plaintiff  as  executor.  The  insolvency 
of  the  estate  is  clearly  shown  by  the  transcript,  and  it  is  com- 
petent evidence  of  this  fact;  but  we  can  not  see  the  relevancy 
or  materiality  of  this  fact  in  this  suit,  for  the  plaintiff's  rights 
are  the  same^  whether  the  estate  is  solvent  or  insolvent.    Hence 
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the  plaintiff  was  not  injured  hj  the  ezolusion  of  the  transcript 
vfhen  offered  for  this  purpose. 

If  the  transcript  had  been  offered  in  connection  with  other 
•evidence,  it  would  probably  be  admissible,  as  showing  that  the 
slave  sued  for  had  been  charged  to  the  plaintiff,  as  the  projierty 
of  the  testator.  But  if  this  fact  can  be  collected  from  the  tian- 
script  alone,  it  is  only  by  inference  from  the  character  and  ob- 
jects of  the  suit.  Lord  Chief  Justice  De  Orey,  in  his  celebrated 
opinion  of  the  Duchess  of  Kingston's  Case,  which  has  since  been 
followed  as  a  just  exposition  of  the  law  upon  this  subject,  holds, 
*'  that  neither  the  judgment  of  a  concurrent  nor  exclusive  jurist 
diction  is  evidence  of  any  matter  to  be  inferred  by  argument 
from  the  judgment:"  2  Phill.  Ev.  4.  Taking  this  to  be  the  law, 
the  transcript  was  properly  excluded  by  the  court  below. 

But  in  the  charge  first  given,  we  think  the  circuit  court  mis- 
took the  law.  It  is  well  settled  that  admissions  which  have 
been  acted  on  by  others  are  conclusive  against  the  party  making 
them,  in  all  cases  between  him  and  the  person  whose  conduct 
he  has  influenced.  Nor  is  it  material  whether  the  admission  is 
expressly  made  or  is  to  be  inferred  from  the  conduct  cf  a 
party.  And  in  the  operation  of  this  rule,  it  is  unimportant 
whether  the  admission  is  true  or  false,  made  fraudulently  or 
innocently,  it  being  the  fact  of  another's  having  acted  on  it 
that  renders  it  conclusive.  In  DezeU  v.  Odell,  3  Hill  (N.  Y.), 
215  [38  Am.  Dec.  628],  a  constable  had  seized  goods  by  virtue 
of  execution,  which  were  delivered  to  a  third  person,  on  his 
giving  a  receipt  to  redeliver  them  on  a  certain  day;  when  the 
day  arrived,  the  receiptor  refused  to  redeliver  them,  claiming  that 
the  goods  at  the  time  of  the  levy  and  receipt  were  his  own,  and 
the  court  held,  that  in  an  action  brought  by  the  constable  to 
recover  the  goods,  the  receiptor  was  estopped  from  setting  up 
title  in  himself;  Cowen,  J.,  in  delivering  the  opinion  of  the 
court,  saying:  ''Had  the  defendant's  claim  been  interposed  at 
the  time  of  the  levy,  and  he  had  signed  the  receipt  in  terms 
without  prejudice  to  his  right,  the  question  would  have  been 
open.  The  creditor  would  thus  have  been  put  upon  his  guard, 
and  enabled  to  seek  for  other  property  on  finding  that  his  debtor 
had  no  title  to  that  in  question.  Indeed,  here  was  a  cause  of 
action  on  the  part  of  the  receiptor,  directly  calculated  to  in- 
fluence the  conduct  of  the  creditor  in  a  way  prejudicial  to  hia 
interests,  unless  we  hold  the  receiptor.  The  officer  being  in- 
<[uced  to  part  with  the  possession,  or  to  forbear  taking  actual 
possession,  by  the  receiptor  recognizing  his  right,  and  agreeing 
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to  take  or  hold  for  him,  was  itself  an  injury,  if  we  now  let  the 
defendant  go  free.  We  then  have  a  clear  case  of  an  admission 
by  the  defendant,  intended  to  influence  the  conduct  of  the  man 
with  whom  he  was  dealing,  and  actually  leading  him  into  a  line- 
of  conduct  which  must  be  prejudicial  to  his  interests,  unless  the 
defendant  be  cut  off  from  the  power  of  retraction.  This  is  the 
Texy  definition  of  an  estoppel  in  pais.  For  the  prevention  of 
fraud,  the  law  holds  the  admission  to  be  conclusive." 

In  Gosling  v.  Bimie^  20  Eng.  Com.  L.  155,  a  defendant,  who 
was  a  wharfinger,  agreed  to  hold  certain  timber  for  the  plain tiff^ 
who  purchased  of  one  Boss.  There  was  evidence  showing  thai 
Boss  had  previously  sold  the  timber  to  one  Allum,  of  which  the 
defendant  had  notice.  Some  time  after  the  defendant  agreed 
to  hold  the  timber  for  the  plaintiff,  he  presented  a  bill  for 
wharfage  due  upon  it,  saying  to  the  plaintiff;  "  These  are  the 
only  charges  on  your  timber."  Afterwards,  refusing  on  de- 
mand to  deliver  the  timber  to  the  plaintiff,  an  action  of  trover 
was  instituted  to  recover  damages  for  its  conversion.  The  de- 
fendant rested  his  defense  upon  the  ground  that  the  timber  was 
not  the  plaintiff's  property,  but  the  property  of  Allum.  The 
court  held  that  the  defendant  was  estopped  by  his  own  admis- 
sions from  denying  that  the  plaintiff  had  title  to  the  timber. 
•For,"  says  Lord  Chief  Justice  Tindal,  **  unless  they  amount 
to  an  estoppel,  the  word  'estoppel'  may  as  well  be  blotted  out 
from  the  law."  In  the  cases  cited,  as  in  this  case,  the  plaintiffs 
had  acted  on  the  admissions  of  the  defendants,  and  had  'placed 
themselves  in  a  position  different  from  that  occupied  by  tbeiii 
before  the  admissions  were  made.  So  in  this  case,  acting  on  the 
admissions  of  Hunt,  the  plaintiff  inventoried  the  slave  sued  for» 
as  the  property  of  the  estate  of  his  testator;  and  by  so  doing, 
rendered  himself  prima  fade  liable  to  those  interested  in  the 
estate  for  the  value  of  the  slave.  And  it  does  not  appear  that 
he  has  been  discharged  from  this  liability.  It  is  clear  from  the 
authorities  cited  that  Hunt  is  estopped,  under  this  state  of  facts» 
from  contradicting  his  admissions,  or  setting  up  in  himself  a 
title  to  the  slave,  which  existed  within  his  knowledge,  previously 
to  the  surrender  to  the  executor. 

It  is,  however,  insisted  that  although  Hunt  is  estopped  from 
getting  up  a  title  to  the  slave  existing  previously  to  the  sur- 
render to  the  plaintiff  as  executor,  yet  the  defendant  is  not,. 
being  a  bona  fide  purchaser,  without  notice  of  the  plaintiff's 
rights.  We  think  that  a  person  claiming  title  under  one  who 
is  estopped  will  also  be  bound  by  the  estoppel,  unless  the^ 


198  Doss  t\  Campbell.  [Alabama^ 

estoppel  is  fraudulent:  Sikcs  v.  Baanight,  2  Der.  &  B.  L.  157; 
Phelps  V.  Blount,  2  Der.  L.  177. 

The  result  is,  that  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Estoppel  Arises  from  Admissionr  or  Representations,  when:  8m 
8elma  J:  T.  A\  B.  Co,  ▼.  Tipton,  39  Am.  Dec.  d45;  Cart^  v.  Darby,  60  Id. 
ioC;  and  the  note  to  Dezell  v.  Odell,  38  Id.  63L  The  subject  of  estoppeU 
In  pais  is  discussed  at  length  in  the  note  to  Welland  Ccmal  Co,  v.  Haihavfo^, 
24  Id.  51. 

Record  op  Judgment  is  not  Evidence  of  any  matter  which  from  the 
judgment  itself  is  to  be  inferred  by  argument;  the  prinoipal  case  was  cited 
to  this  point  in  8tnm»  ▼.  Meertitf,  64  Ala.  311. 


Doss  V.  Gampbell. 

[19  AxjlBaxa,  690.) 

On  Marriage,  Lex  Loci  C!ontractus  Governs  Rights  which  each  party 
takes  in  the  property  of  the  other,  and  which  either  owned  at  the  time 
of  the  marriage;  and  if  by  the  laws  of  that  state  the  huahaod  acquires 
no  title  in  the  property  of  the  wife  on  marriage,  their  subsequent  re- 
moval to  this  state  works  no  change  in  the  title,  and  gives  him  no  such 
right  in  the  property  that  it  is  subject  to  execution  for  his  debts. 

Ebbor  to  the  Dallas  circuit  court.    The  opinion  states  the  case. 
Campbell,  for  the  plaintiff  in  error. 
Gayle,  contra. 

By  Court,  Daboan,  C.  J.  The  slaves  in  controversy  belonged 
to  the  wife  of  the  claimant  before  their  intermarriage;  they  re- 
sided in  Texas  at  the  time  of  the  marriage,  and  the  wife  had  the 
slaves  in  her  possession;  they  afterwards  removed  to  Alabama, 
biinging  the  slaves  with  them;  the  husband  being  in  possession 
of  the  slaves,  they  were  levied  on  in  this  state  to  satisfy  a  debt 
owing  by  him.  It  was  also  shown  that  by  the  laws  of  Texas  the 
husband  acquired  no  title  to  the  property  of  the  wife  in  conse* 
quence  of  his  marriage,  but  that  she  retained  it  to  herself  as  her 
separate  pix>perty.  Upon  these  facts,  the  question  arises  whether 
the  slaves  are  liable  to  the  debts  of  the  husband. 

We  do  not  deem  it  necessary  to  enter  into  the  discussion  of 
the  intricate  question  between  real  and  personal  statutes,  nor 
the  influence  the  act  of  the  legislature  of  Texas  would  have 
on  the  rights  of  the  husband,  if  it  be  considered  in  the  one 
light  or  the  other.  For  in  our  opinion,  without  regard  to  the 
character  of  that  statute  (that  is,  whether  it  be  considered  as  a 
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real  or  personal  statute),  the  plain  and  simple  rule  is  this,  the 
kx  loci  coTUractus  must  govern,  not  only  as  to  the  validity  of  the 
Buirriage  itself,  but  also  in  ascertaining  the  rights  which  each 
party  takes  in  the  property  of  the  other,  and  which  either  owned 
at  the  time  of  the  marriage.  But  if  they  remove  to  another 
eountiy  or  state,  and  there  acquire  property,  the  rights  of  each 
to  such  property  acquired  after  the  removal  must  be  governed 
by  the  laws  of  their  newly  acquired  home.  Thus,  if  parties  are 
married  in  a  country  where  the  common  law  prevails,  the  hus- 
band by  virtue  of  the  marriage  acquires  title  to  all  the  personal 
property  of  the  wife  which  she  had  in  possession  at  the  time  of 
the  marriage,  and.  their  subsequent  removal  to  a  country  where 
the  civil  law  prevails,  will  not  reinvest  her  with  a  right  to  any 
portion  of  it,  but  all  the  property  acquired  subsequent  to  their 
removal  will  be  governed  by  the  laws  of  their  newly  acquired 
domicile;  and  she  will  take  the  same  interest  therein  as  if  the 
marriage  had  been  there  celebrated.  So,  on  the  contrary,  if 
they  were  married  in  a  country  where  the  civil  law  prevails,  and 
afterwards  remove  to  a  state  governed  by  the  common  law,  the 
common  law  will  regulate  their  future  conduct  and  future  acqui- 
sitions; but  the  removal  will  not  alter  the  rights  of  either  to 
property  then  in  possession,  the  title  to  which  had  vested  under 
the  civil  law. 

This  is  the  rule  recognized  in  the  case  of  Oale  v.  Davis'  Beirs, 
4  Mart.  (La.)  645;  nor  is  there  anything  inconsistent  with  this 
principle  in  the  case  of  Saul  v.  His  Creditors,  3  Cond.  (La.)  563 
(16  Am.  Dec.  212].  Judge  Story,  in  treating  of  these  two  de- 
cisions, considers  that  they  recognize  this  rule:  ''Where  there 
b  no  express  nuptial  contract,  the  law  of  the  matrimonial  domi- 
cile  is  to  prevail  as  to  the  antecedent  property;  but  the  property 
icquired  after  the  removal  is  to  be  governed  by  the  actual  domi- 
cile:" Story's  Confl.  L.,  sec.  1780.  This  rule  is  plain  and  simple, 
ftnd  commends  itself  for  its  justice  and  equity,  for  there  can  be 
DO  justice  in  permitting  the  husband  to  acquire  title  to  all  the 
property  of  the  wife,  simply  by  a  removal  from  one  state  to 
Another,  especially  when  we  consider  that  he  can  control  the 
domicile  of  the  wife.  It  is  true,  that  if  it  were  contrary  to  the 
taws  of  the  actual  domicile  to  allow  married  women  to  own 
property  separate  from  their  husbands,  then  their  title  to  such 
separate  property  could  not  be  protected  by  those  laws.  But  no 
good  reason,  in  my  judgment,  can  be  assigned  why  the  husband 
should  acquire  title  to  all  the  property  of  the  wife  by  a  removal 
v>  a  country  that  recognizes  the  right  of  married  women  to  own 
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separate  property.  The  removal  of  Campbell  and  'mle  from 
Texas  to  this  state  worked  no  change  of  title  to  the  property 
they  respectively  owned,  and  the  court  therefore  committed  no 
error  in  the  instructions  given  to  the  jury.  ^ 

The  other  questions  growing  out  of  the  assignment  of  errors, 
we  have  examined,  and  deem  it  sufficient  to  say  we  can  perceive 
no  error  in  the  record,  and  the  judgment  must  be  affirmed. 


Husband's  Bights  ovxr  Wife's  Pbopbbty,  What  Law  GovEaNs:  See 
Kneehnd  v.  Endey^  33  Am.  Deo.  168;  AUm  y.  AUen^  39  Idl  553. 

Bights  of  Spoubis  are  not  Bbgulated  bt  Laws  of  State  whebb  Mar- 
BXAOE  Cblbbbatbd^  when  it  appears  that  they  immediately  intend  to  remove 
and  fix  their  resldenoe  in  another  state:  AUan  v.  AUeUt  39  Am.  1>eo.  563»  and 
note. 


Emanuel  v.  Bibb. 

[19  Alabika,  mm.] 
CBBDIXOBa   OF  FiBM   BAD  No   ReMEDT   AGAINST   BePBBSEMTATIFBS  OF  Db* 

CEASED  PAKTKEBy  at  the  common  law,  on  the  dissolution  of  the  firm  by 

the  death  of  one  of  its  members,  but  were  compelled  to  look  to  the  sor- 

viyors  alone  for  the  payment  of  their  debts. 
Iv  Equity,  Pabtnebship  Debts  abe  C!onsidebed  Joint  and  Several,  and 

the  joint  creditors  have  the  right  to  proceed  against  the  estate  of  the 

deceased  partner  if  the  survivors  are  insolvent. 
Partnebship    and  Separate  Creditors  of  Deceased   Partner   Take 

Pari  Passu  where  the  surviving  partners  are  insolvent,  and  there  is  no 

joint  fund  to  which  the  partnership  creditors  can  resort. 

Thomas  Caset  died  and  his  estate  was  insolvent.  He  was  a 
member  of  the  firm  of  Green,  Casey  &  James,  and  the  surviving 
partners  were  proved  to  be  insolvent.  The  plaintiff,  a  partner- 
ship creditor,  filed  his  claim  against  the  estate,  and  the  probate 
court  decreed  that  the  claim  be  allowed  in  case  the  assets  of  the 
estate  were  sufficient  to  pay  in  full  the  individual  liabilities  of 
the  deceased,  but  not  otherwise.     The  plaintiff  brought  error. 

Oibbona,  for  the  plaintiff  in  error. 

WUliam  O.  JoneSy  contra. 

By  Court,  Daboan,  C.  J.  At  common  law  when  a  partnership 
was  dissolved  by  the  death  of  one  of  its  members,  the  creditors 
of  the  firm  had  no  remedy  against  the  representatives  of  the  de- 
ceased partner,  but  were  compelled  to  look  to  the  survivors 
alone  for  the  payment  of  their  debts;  and  it  seems  that  at  one 
period  the  same  rule  prevailed  in  equity,  and  that  the  joint  cred- 
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itors,  neither  at  law  nor  in  equity,  had  any  remedy  against  the 
separate  estate  of  the  deceased  partner:  Story  on  Part.,  sec.  362. 
But  it  is  now  the  well-settled  doctrine,  that  in  equity  all  part- 
nership debts  are  to  be  considered  joint  and  several,  and  thus 
considered,  the  joint  creditors  have  the  right  to  proceed  in  equity 
against  the  estate  of  the  deceased  partner,  if  the  survivors  avo 
insolvent:  Id.;  CoUyer  on  Part.,  sec.  580,  note.  Indeed,  it  is 
said  in  many  cases,  and  by  writers  of  high  authority,  that  the 
joint  creditors  may  proceed  immediately  against  the  estate  of  the 
deceased  partner,  whether  the  surviving  partners  are  solvent  oi 
insolvent:  Story  on  Part.,  sec.  362;  CoUyer  on  Part.,  sec.  580. 
But  it  is  not  necessaiy  for  us  to  decide  in  this  case  that  the  joint 
creditors  may  proceed  against  the  estate  of  the  deceased  partner, 
if  the  survivors  are  entirely  solvent,  and  I  therefore  decline  to 
express  any  opinion  upon  it;  for  it  will  be  seen  upon  a  close  in- 
vestigation of  this  question,  that  it  is  surroimded  with  much 
difficulty  and  embarrassment.  But  wherethe  surviving  partners 
are  insolvent,  and  there  is  no  joint  fund  against  which  the  joint 
creditors  can  proceed,  all  difficulty  is  removed,  and  the  partner- 
ship debt  being  considered  in  equity  as  joint  and  several,  the 
creditor  may  at  once  proceed  against  the  estate  of  the  deceased 
partner.  Having  the  right  thus  to  proceed  against  the  represent- 
ative of  the  deceased  partner,  the  question  arises,  How  shall  the 
assets  be  distributed  between  a  joint  creditor  and  an  individuiil 
creditor  of  the  deceased,  when  there  is  not  enough  to  pay  both  ? 
The  principle  is  unquestionably  settled,  that  in  the  administra- 
tion of  the  copartnership  assets,  the  partnership  debts  are  to  be 
preferred,  and  are  entitled  to  priority  over  the  individual  debts 
of  the  partners.  On  account  of  this  preference  of  partnership 
debts  over  individual  debts,  in  the  administration  of  the  part- 
nership assets,  necessarily,  in  my  opinion,  results  the  rule,  that 
the  separate  creditors  are  to  have  priority  over  the  joint  credit- 
ors, in  the  administration  of  the  separate  estate,  so  long  as  there 
is  a  joint  fund  to  which  the  joint  creditors  may  resort  for  pay- 
ment; for  if  we  were  to  allow  the  joint  creditors  to  come  and 
take  pari  passu  with  the  separate  creditors,  the  fund  may  be  ex- 
hausted, leaving  the  separate  creditors  unpaid,  when  all  the 
debts  could  be  paid  in  full  by  competing  the  joint  creditor  first 
to  exhaust  his  remedy  against  the  joint  estate,  which  is  primarily 
liable  to  pay  the  partnership  debts. 

The  general  doctrine,  however,  whether  founded  on  this 
reasoning  or  not,  is  this,  that  the  joint  creditors  have  a  priority 
ol  light  to  payment  out  of  the  joint  estate,  and  the  separata 
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creditors  have  the  like  right  of  priority  out  of  the  separate  estate : 
Story  on  Part. ,  sec.  368.  But  when  there  is  no  joint  estate,  and 
the  surviving  partners  are  insolvent,  then  there  can  be  no  reason 
why  the  separate  creditors  should  be  entitled  to  priority  over 
creditors  of  the  firm;  for  the  debt,  though  joint  at  law,  is  con- 
feidered  joint  and  several  in  equity;  it  is  therefore  a  debt  that 
the  deceased  partner  separately,  as  well  as  jointly,  owed,  and 
the  only  ground  on  which  such  a  debt  could  be  postponed  must 
be,  that  there  was  another  fund  bound  for  its  payment.  But 
when  this  ground  is  removed  and  there  is  no  other  fund  that 
can  be  reached  by  the  joint  creditors,  there  can  be  no  reason  in 
allowing  separate  creditors  priority  over  them.  It  appears  to 
be  the  well-settled  doctrine,  that  in  cases  of  bankruptcy,  where 
there  is  no  joint  estate  and  no  solvent  partner,  the  joint  creditors 
may  prove  their  debts  against  the  bankrupt's  estate  and  receive 
payment  pari  passu  with  his  individual  creditors :  Story  on  Part. , 
sec.  363;  Kensington,  Taylor,  Ex  parte,  14  Ves.  447;  jKr  parte 
Janson,  3  Mad.  229;  Sadler  and  Jackson,  Ex  parte,  15  Yes.  52. 
There  can,  in  my  opinion,  be  no  other  ground  on  which  the 
joint  creditors  can  be  allowed  to  prove  their  demands  against 
the  estate  of  a  bankrupt  and  to  receive  payment  pari  passu  with 
the  separate  creditors,  than  this,  that  in  equity  the  joint  demand 
must  bo  considered  as  the  separate  as  well  as  the  joint  debt  of 
the  bankrupt,  and  there  being  no  other  fund  out  of  which  it  can 
be  paid,  justice  requires  it  should  be  paid  pro  rata  with  all  the 
other  debts  of  the  bankrupt.  This  reasoning  applies  with  equal 
force  under  our  statutes  regulating  the  distribution  of  insolvent 
estates,  for  by  them  all  debts  are  placed  on  an  equal  footing  and 
all  are  entitled  to  payment  pro  rata.  Whenever,  therefore,  it  is 
ascertained  that  the  claim  constitutes  a  debt  that  could  be 
enforced  against  the  estate  if  solvent,  it  must  be  paid  pro  rata 
if  insolvent,  unless  there  is  a  fund  to  which  the  particular 
creditor  could  resort  for  its  payment,  but  to  which  the  general 
or  individual  creditors  could  not. 

Applying  these  general  rules  to  the  case  before  us,  and  inde- 
pendent of  our  statutes  that  make  all  partnership  debts  at  law 
several  as  well  as  joint,  we  think  the  orphans'  court  erred;  for 
the  testimony  shows  that  the  surviving  partners,  Green  and 
James,  are  insolvent,  and  that  there  is  no  partnership  fund  to 
which  the  plaintiff  can  resort. 

It  may  not  be  improper  to  say,  that  we  have  decided  this  case 
upon  its  own  facts  and  upon  the  general  principles  to  which  we 
have  adverted,  without  intending  to  decide  whether  a  partner* 
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ship  creditor  could  be  permitted  to  participate  in  the  adminis- 
tration of  an  insolyent's  estate  and  receive  his  pro  rata  dividend, 
if  the  Burviving  partner  was  solvent  and  fully  able  to  pay. 
Let  the  decree  be  reversed  and  the  cause  remanded. 


8b?abatb  AMD  Pabtrkbsbip  CBXDrroBs,  Bights  of,  as  to  Pbxobitt  or 
Patuxnt,  OxzrsRALLT:  See  Biee  v.  Banmard,  60  Am.  Deo.  54,  and  note; 
JTMy  ▼.  Schoonmahetf  49  Id.  160,  and  note.  In  Davia  v.  HoweU,  6  Stew. 
{N.  J.)  74,  it  was  held  that  on  the  marshaling  of  aaeete  of  both  partnership 
and  separate  estates  under  separate  assignments  for  the  benefit  of  creditors, 
the  partnership  creditors  are  not  entitled,  after  exhausting  the  partnership 
assets,  to  resort  to  the  individual  assets  until  after  the  creditors'  claims  have 
been  satisfied;  the  court  referred  to  the  principal  case  as  showing  that  the 
rule  had  not  been  followed  in  other  states,  and  said:  "But  the  doctrine  is 
recognized  elsewhere,  and  has  been  established  after  thorough  discussion  and 
careful  consideration." 

Deceased  Pabtuxb's  Estate,  Biqhts  of  Ciusditobs  against,  Pbiohtft 
AS  TO  Payicent  out  OF:  Soo  McLcUn  v.  Car9on*a  Ex*r,  37  Am.  Dec.  777; 
Payne  v.  MaUhewa,  29  Id.  738;  Egberts  v.  Wood,  24  Id.  236;  Burgiven  v. 
Hoailer^t  AdnCrs,  1  Id.  682;  AU(yp  v.  Maiker,  21  Id.  703;  Orowerwr  v.  Aug- 
tm^  25  Id.  743:  Wilder  v.  Keeler,  23  Id.  781;  Kirby  v.  Schoonmater,  49  Id. 
160. 

Equity  Considers  Pabtnbbship  Debt  as  Joint  and  Several:  McLctm 
▼.  CantnCa  Ea^r,  37  Am.  Dec.  777;  see  also  McCuUoh  v.  DaMeU,  18  Id.  271. 


Blann  v.  Gboohebon. 

[19  AX.ABAMA,  647.] 

LiABn.iTT  or  Trespassers  is  Joint  and  Several;  the  plaintiff  may  pro- 
ceed against  all  or  any  one  at  his  election,  and  judgment  without  satis- 
faction against  one  is  no  bar  to  an  action  against  the  others. 

Ebbob  to  the  Dallas  circuit  court.     The  opinion  states  the 


O.  W.  Oayle,  for  the  plaintiff  in  error. 
Campbell,  contra. 

By  Court,  Daboan,  C.  J.  This  was  an  action  of  trespass 
against  the  defendant  for  causing  an  attachment  to  be  levied  on 
one  hundred  bushels  of  com  belonging  to  the  plaintiff,  which 
was  exempt  by  law  from  levy  and  sale.  The  defendant  pleaded 
the  recovery  of  a  judgment  against  the  constable  for  levying  the 
attachment,  but  did  not  aver  in  his  plea  that  the  judgment  had 
been  satisfied.  The  plaintiff  demuiied  to  the  plea,  but  his  de- 
murrer was  overruled.     The  plaintiff  then  replied  that  the  judg- 
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ment  agamst  the  constable  had  not  been  satisfied.  To  this 
replication  there  was  a  demurrer,  which  was  sustained,  and 
judgment  was  rendered  for  the  defendant.  The  English  au- 
thorities, it  is  true,  seem  to  hold  that  a  recovery  against  one 
joint  trespasser  is  a  bar  as  to  the  others,  although  there  be  no 
satisfaction  of  the  judgment  recovered:  See  1  Ch.  PI.  88,  and 
eases  cited  in  note.  But  all  the  authorities  agree  in  this,  that 
the  plaintiff  is  not  compelled  to  sue  all  jointiy;  he  may  do  so  if 
he  chooses,  and  if  he  does,  he  is  entiUed  to  a  joint  judgment 
against  all:  Layman  et  al,  v.  Hendrix,  1  Ala.  212.  But  he  may 
sue  any  one  separately  without  joining  the  others,  and  this,  to 
my  mind,  is  conclusive  to  show  that  their  liability  is  joint  and 
several,  for  all  or  auy  one  may  be  sued  at  the  election  of  the 
plaintiff.  If  their  liability  is  joint  and  several,  the  liability 
of  all  must  continue  until  there  has  been  a  satisfaction,  and 
judgment  without  payment  can  not  be  a  satisfaction. 

In  the  case  of  Livingston  v.  Bishop,  1  Johns.  290  [3  Am.  Dec. 
330],  it  was  held  that  separate  actions  might  be  brought  against 
several  joint  trespassers,  in  each  of  which  the  plaintiff  might 
proceed  to  judgment,  and  then  elect  de  vielioribus  damnis,  and 
issue  his  execution  against  one,  which  is  a  determination  of  his 
right  to  elect,  and  precludes  him  from  proceeding  against  the 
others,  except  for  his  costs.  The  principle  decided  in  this  case 
was  again  recognized  in  the  case  of  Osterhout  v.  Roberta,  8  Cow. 
43,  ajd  the  supreme  court  of  Massachusetts  admitted  the  same 
rule  in  the  case  of  Campbell  v.  Phelps,  1  Pick.  62  [11  Am.  Dec. 
139].  So  it  was  said  by  this  court,  in  the  case  of  Lar/man  v. 
Hendrix,  supra,  that  the  injured  party  may  proceed  against  the 
trespassers  jointly  as  well  as  severally,  but  he  can  not  have  sev- 
eral satisfactions  for  the  same  trespass.  This  I  take  to  be  the 
correct  rule,  for  the  trespassers  being  severally  as  weU  as  jointly 
liable,  they  can  not  be  discharged  from  their  liability  until  there 
is  a  satisfaction  of  it,  and  the  mere  rendition  of  judgment, 
without  more,  against  one  joint  trespasser,  will  not  preclude  the 
plaintiff  from  proceeding  to  judgment  against  the  others. 
Whether  his  suing  out  an  execution  against  the  one  against 
whom  the  recovery  was  had  will  be  considered  as  determining 
his  election,  and  bar  a  subsequent  or  another  suit  against  the 
other  joint  trespassers,  it  is  not  necessazy  to  decide,  for  there 
was  no  execution  in  this  case;  but  it  would  seem  from  principle 
that  nothing  but  satisfaction  could  be  relied  on  by  one  who  is 
jointiy  and  severally  liable. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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JUDOMKHT  AOAIHST  OnB  Co-TBXSPA8aKB,  EWBCT  OF,  AS  BaB  TO  AOTIONS 

AOAnm  THS  Othxba. — In  the  United  States,  the  rnle  is  settled  beyond 
doabt,  that  where  seveial  persons  commit  a  trespass,  their  liability  is  joint 
and  several,  and  the  party  injured  may  maintain  an  action  against  any  one  or 
more  or  all  at  his  election:  Mathews  ▼.  MeTiedgfr,  2  Mich.  14d;  Smith  ▼.  Rirtes, 
2  Sonm.  338;  Barnes  t.  VxaUy  12  Eep.,  N.  S.,  5;  Blann  v.  Crocheron,  20  Ala. 
820;  I>u  Boas  v.  Marx,  52  Id.  606;  Ayer  v.  AsHmead,  31  Conn.  453;  Brooks 
▼.  Ashbum,  9  Oa.  297;  Allen  v.  WheaOey,  3  Blackf.  332;  Brady  v.  Ball,  14 
lad.  317;  Fleming  ▼.  McDwiald,  50  Id.  278;  JSUiot  v.  Porter,  5  Dana,  299; 
WaUace  v.  Miller,  15  La.  Ann.  449;  Irwin  v.  Scribner,  Id.  583;  Jones  v.  LoweU^ 
35  Me.  541;  6^tone  v.  DicMnson,  5  Allen,  30;  iSovo^^e  v.  Stevens,  128  Mass.  255; 
Page  v.  JWeman,  19  Mo.  421;  Allen  v.  Craig,  13  N.  J.  L.  294;  Livingston  v. 
i?M^,  1  Johns.  290;  S.  C,  3  Am.  Dec.  330;  Rose  v.  OZt'tw,  2  Johns.  365; 
OuiUe  ▼.  iStocm,  19  Id.  381;  S.  C,  10  Am.  Dec  234;  Wright  v.  Lathrop,  2 
Ohio,  33;  a  C,  15  Am.  Dec.  529;  Jack  v.  HudnaU,  25  Ohio  St.  255;  Knox  ▼. 
Work^  1  Browne,  103;  /%^(i  v.  Broume,  1  Bawle,  125;  S.  C,  18  Am.  Dec. 
602;  WKUaker's  Adm*r  v.  English,  1  Bay,  15;  2>e  ^ruAZ  v.  Parker,  2 
Brev.  406;  Chanet  v.  Parker,  1  Mill  Ck>nBt.  333;  Hawkins  v.  ffatton,  1  Nott 
ft  M.  318;  S.  C,  9  Am.  Deo.  700;  /Tnott  v.  Cunningham,  2  Sneed,  204;  Me- 
Oehee  v.  Sh^fer,  15  Tex.  198;  ChamberUn  v.  Murphy,  41  Vt  118;  ^/otf9  v. 
Plymale,  3  W.  Va.  393;  S.  C,  21  Am.  Bep.  214.  Freeman,  in  his  work  on 
judgments,  3d  ed.,  sec.  236,  says:  **  The  liability  of  persons  joining  with  one 
another  in  the  commission  of  a  trespass  is  joint  and  several,  and  the  effect  of 
a  judgment  recovered  against  them,  in  merging  the  cause  of  action,  is,  in 
America,  governed  by  the  rules  applicable  to  judgments  upon  joint  and  sev- 
eral contracts.  The  early  English  and  American  authorities  sustained  an 
opposite  conclusion.  In  England,  after  some  considerable  doubt  had  been 
manifested  upon  this  question,  the  courts  decided  to  follow  the  early  decisions 
mstead  of  concurring  in  the  departure  taken  by  the  American  courts.'*  As 
a  consequence  of  the  rule  above  stated,  it  follows  that  a  judgment  rendered 
against  one  joint  trespasser,  but  which  is  unsatisfied,  is  no  bar  to  other 
actions  for  the  same  injury  against  the  co-trespassers:  CoUard  v.  Del.  L. 
*  W.  B.  Co,,  6  Fed.  Rep.  246;  Lovejoy  v.  Murray,  3  WalL  1;  S.  C,  2 
Cliff.  191;  Du  Bose  v.  Marx,  52  Ala.  506;  Sheldon  v.  Kibbe,  3  Ck>nn.  214; 
S.  C,  8  Am.  Dec.  176;  Elliot  v.  Porter,  5  Dana,  299;  United  Soc.  qf  Shakers 
V.  Underwood,  11  Bush,  265;  Jones  v.  Lowell,  35  Me.  541;  Elliott  v.  JIayden, 
104  Mass.  180;  Page  v.  Freeman,  19  Mo.  421;  Livingston  v.  Bishop,  1  Johns. 
290;  S.  C,  3  Am.  Dec.  330;  Marsh  v.  Berry,  7  Cow.  348;  Wright  v.  Lathrop, 
2  Ohio,  33;  S.  C,  15  Am.  Dec.  529;  Fhyd  v.  Browne,  1  Rawle,  125;  S.  C,  18 
Am.  Dec  602;  Hawkins  v.  Hatton,  1  Nott  &  M.  318;  S.  C,  9  Am.  Dec.  700; 
KnoU  V.  Ouiminghaan,  2  Sneed,  204;  Sanderson  v.  Caldwell,  2  Aik.  195;  Or^ffie 
▼.  MeClung,  5  W.  Va.  131. 

In  England  a  different  rule  prevails,  and  it  is  there  held  that  a  judgment 
against  one  trespasser,  although  unsatisfied;  may  be  pleaded  in  bar  of  another 
action  against  a  co-trespasser:  Brown  v.  Wootton,  Cro.  Jac.  73;  S.  C,  Yelv^ 
67;  Lendall  and  Pinfold's  Case,  1  Leon.  19;  Day  v.  Porter,  2  Moo.  &  E) 
151;  Brinsmead  v.  Harrison,  L.  R.,  7  C.  P.  Cas.  547;  and  this  rule  was 
adopted  in  Wilkes  v.  Jackson,  2  Hen.  &  M.  355,  and  Hunt  v.  Bates,  7  R.  I. 
217.  The  court,  in  Brown  v.  Wootton,  the  leading  English  case,  gave  as  the 
reason  for  this  conclusion,  that  ''the  cause  of  action  being  against  divers,  for 
which  damages  uncertain  are  recoverable,  and  the  plaintiff  having  judgment 
against  one  person  for  damages  certain,  that  which  was  uncertain  before  is 
reduced  in  rem  judicatam,  and  to  certainty,  which  takes  away  the  action 
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against  the  others.'*  Jnatice  Miller,  in  the  leading  case  of  Lavfjoy  v.  Mw- 
ray^  3  WalL  12,  commenting  on  this  reason,  says:  "If  the  only  object,  or 
indeed  the  principal  object,  in  obtaining  a  judgment  in  trespass  was  to  ren- 
der certain  the  extent  of  plaintiff's  injuries,  or  the  amount  of  damages  which 
would  compensate  for  those  injuries,  we  might  be  able  to  comprehend  the 
force  of  thi^  logic.  But  as  it  is  the  purpose  of  the  law,  and  the  main  purpose 
for  which  courts  of  justice  are  instituted,  to  procure  satisfaction  for  these 
injuries,  we  do  not  see  the  sequence  in  the  reasoning  of  the  learned  judge." 
The  leading  case  in  the  United  States  on  this  subject,  and  the  one  that  may 
be  regarded  as  having  settled  the  law  and  formed  the  basis  of  judicial  de- 
cision, is  Livingston  v.  Bishop,  1  Johns.  290;  S.  C,  3  Am.  Dec.  330l  Kent, 
C.  J.,  in  delivering  the  opinion  ih  that  case,  said:  "On  looking  into  the  books, 
with  a  view  to  this  question,  I  was  surprised  to  meet  with  so  much  contra- 
diction and  uncertainty  on  the  subject.  The  cases  are  not  all  capable  of 
being  reconciled  to  each  other,  and  some  of  them  appear  to  me  not  reconcil- 
able  with  reason.  It  is,  however,  a  proposition  that  is  not  controverted,  but 
everywhere  admitted,  that  for  a  joint  trespass  the  plaintiff  may  sue  all  th^ 
trespassers  jointly,  or  each  of  them  separately,  and  that  each  ia  answerable 
for  the  act  of  all.  It  would  seem  to  result  from  this  doctrine,  that  a  trial 
and  recovery  against  one  trespasser  is  no  bar  to  a  trial  and  recovery  against 
another.  If  there  can  be  but  one  recovery,  it  is  in  vain  to  say  that  the  plaint- 
iff may  bring  separate  suits,  for  the  cause  that  happens  to  be  first  tried  may 
be  used  by  way  of  plea  puis  darrein  continuance,  to  defeat  the  other  actions 
that  are  in  arrear." 

Several  cases,  while  admitting  that  the  liability  of  co-trespassers  is  joint 
and  several,  and  that  the  plaintiff  may  proceed  against  all  or  any,  at  his  eleo 
tion,  and  obtain  several  judgments  against  each  one,  hold  that  if  the  plaint- 
iff has  obtained  several  judgments  against  each  one,  he  must  choose  the 
judgment  upon  which  he  will  issue  execution,  and  that  his  election  will  pre- 
clude him  from  proceeding  on  the  other  judgments,  and  hence  that  while  the 
obtaining  of  a  judgment  will  work  no  bar,  the  issuing  of  an  execution  or  the 
order  for  one  may  be  pleaded  as  such:  Allen  v.  WheaUey,  3  Blackf.  332;  Flem- 
ing, v.  McDonald,  50  Ind.  278;  WhiU  v.  PMbrich,  6  Me.  147;  S.  C,  17 
Am.  Dec.  214;  see  also  Davis  v.  Scott^  I  Blackf.  169.  The  fallacy  of  such  a 
doctrine  is  cc  nvincingly  shown  by  Freeman  in  his  work  on  judgments,  3d 
ed.,  sec.  236.  He  there  says:  **  If  the  mere  election  to  pursue  one  trespasser 
were  binding  on  the  plaintiff,  as  a  release  of  all  the  co-trespassers,  it  seems 
difficult  to  understand  why  that  election  is  not  as  obvious  when  the  suit  haa 
been  prosecuted  to  final  judgment,  as  when  the  plaintiff  takes  the  first  step 
towards  its  enforcement.  If,  on  the  other  hand,  such  election  in  no  way  in- 
volves the  several  causes  of  action  against,  the  other  trespassers,  prior  to  the 
issuing  of  an  execution,  it  is  difficult  to  perceive  why  or  how  that  event  nec- 
essarily involves  them.  How  vain  and  delusive  that  law  must  be  which  de- 
clares the  right  of  an  injured  party  to  proceed  severally  against  every  person 
concerned  in  committing  an  injury;  whieh  sustains  him  until  the  liability  of 
every  wrong-doer  is  severally  determined  and  evidenced  by  a  final  judgment; 
and  which,  after  thus  '  holding  the  word  of  promise  to  his  ear,  breaks  it  to  hit 
hope,'  by  forbidding  him  to  attempt  the  execntioii  of  either  judgment  upon 
penalty  of  releasing  all  the  others." 
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Watts  v.  Steele. 

(19  Alabama.  656.] 

Fathzh  mat  Resobt  to  Equitt  to  have  Allowancx  job  Intaht  Davgb- 
txb's  Support  and  education  decreed  to  be  paid  out  of  the  income  of  the 
estate  of  the  daughter  by  the  trustee  of  the  estate,  where,  by  reason  of 
his  poverty  and  bodily  infirmity,  he  has  become  unable  to  support  her. 

Infaict  is  not  Nsgessaby  Party  wuxrk  Fatukb  Resorts  to  Equity 
tob  Allowascb  to  be  decreed  to  him  tor  her  support  and  education  by 
the  trustee  of  her  separate  estate. 

Ebbob  to  the  chanceiy  court  of  the  second  district,  held  at 
BIonroeTille.    The  opinion  states  the  case. 

WaU8,  Judge,  and  Jaclaon,  for  the  plaintiff  in  error. 

No  counsel,  contra. 

By  Court,  Chilton,  J.  The  question  in  this  case  is,  whether 
a  father  who  by  reason  of  his  proverty  and  bodily  infirmity  has 
become  unable  to  support  his  infant  daughter,  has  a  right  to 
resort  to  the  court  of  equity  which  has  appointed  a  trustee  for 
the  estate  of  the  daughter,  to  have  an  allowance  for  her  support 
and  education  decreed  to  be  paid  by  such  trustee  out  of  the 
yearly  income  of  her  estate.  The  bill  is  filed  by  the  father, 
with  whom  the  daughter  lives  (the  mother  being  dead),  against 
the  trustee.     The  chancellor  dismissed  the  bill. 

We  are  tmable  to  see  any  reason  why  the  court  should  re- 
pudiate this  jurisdiction  over  the  infant  and  her  estate.  There 
is  nothing  in  the  nature  of  the  settlement  by  which  the  property 
was  secured  to  the  mother  of  the  daughter,  forbidding  an  allow- 
ance for  maintenance.  The  ward  has  an  absolute  interest,  and 
the  rule  is,  that  where  funds  are  thus  situated  the  court  will 
allow  maintenance  in  the  absence  of  any  direction  to  that  effect, 
and  eyen  in  disregard  of  a  direction  for  accumulation;  and  if  an 
insufficient  sum  is  given  for  maintenance  the  court  will  increase 
it:  McPher.  on  Inf.  241. 

As  it  is  the  duiy  of  the  father  to  maintain  his  child  when  he 
can  do  so,  he  is  held  liable  to  account  as  guardian  for  the 
profits  of  the  child's  estate  which  come  to  his  possession  during 
the  child's  minority.  Such  being  his  duiy,  the  courts  of  chan- 
cery originally  refused  to  allow  any  reimbursement  to  the  father 
for  past  maintenance:  Hughes  v.  Hughes,  1  Bro.  C.  C.  387;  HUl 
y.  Chapman,  2  Id.  231;  Andrews  v.  Partington,  3  Id.  60;  Beeves 
V.  Brymer,  6  Ves.  426  a;  McPher.  on  Inf.  247,  where  the  cases 
are  collated.  But  it  is  said  that  in  special  cases  the  court  may 
direct  an  inquiry  in  favor  of  the  father  for  past  maintenance. 
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He  can  not  insist  on  it  as  a  matter  of  cooise:  Ex  parte  Bond,  2 
Mjl.  &  K.  439. 

The  case  before  us  is  for  future  maintenance  and  education  of 
the  daughter.  There  can  be  no  question  as  to  the  jurisdiction 
of  the  chancellor  in  setting  apart  a  fund  for  this  purpose  out  of 
the  income  of  the  daughter's  estate,  if  the  father  be  unable  to 
provide  for  her.  When  the  father  is  utterly  unable  to  support 
his  children,  the  law  would  be  inhuman  in  the  extreme  to  cast 
them  upon  the  charity  of  strangers  for  support  while  their  own 
property  is  adequate  for  their  maintenance.  But  such  pro- 
vision does  not  depend  upon  the  father's  insolvency  only,  but 
is  made  whenever  he  is  unable  to  give  the  child  an  education 
suited  to  the  fortune  which  she  enjoys  or  expects:  Buckworth 
v.  Buclcworthy  1  Cox,  80,  cited  in  McPher.  on  Inf.  220.  It  is 
said  the  father's  ability  is  to  be  estimated  comparatively.  The 
amount  of  his  income,  the  size  of  the  family  dependent  on  him 
for  support,  and  we  might  add  his  physical  inability  from  dis- 
ease, etc.,  to  exert  himself  in  providing  for  them,  should  be 
taken  into  the  estimate;  and  if,  in  view  of  the  circumstances, 
it  should  appear  to  be  reasonable  to  make  an  allowance,  and  for 
the  benefit  of  the  infant,  the  court  should-order  it.  And  to  this 
end  it  is  proper  that  the  question  of  the  ability  of  the  father, 
the  amount  of  the  ward's  income,  and  the  sum  required  for  her 
support  and  education,  should  be  referred  to  the  master,  if  the 
chancellor  is  in  doubt  upon  these  questions,  so  that  the  proper 
allowance  can  be  made. 

We  do  not  think  there  is  any  valid  objection  on  the  score  of 
parties.  The  father  is  a  party  interested  in  being  provided,  as 
the  guardian  by  nature  and  nurture,  with  the  means  of  support- 
ing and  educating  his  child,  and  is  certainly  the  proper  person 
to  superintend  her  education,  unless  there  be  objections  to  him, 
and  none  are  pretended  to  exist  in  the  present  case.  The  trustee 
who  holds  the  property  represents  the  ward  in  respect  to  that. 
It  is  not  indispensable  that  the  child  should  be  made  a  party. 
The  court  will  see  to  it  that  her  interest  is  not  prejudiced.  We 
find  a  similar  application  was  heard  at  the  suit  of  the  mother, 
and  a  liberal  allowance  made,  in  South  Carolina:  Mrs.  Heyward 
V.  Gvihbert,  Eafr  of  Eeyioard,  4  Desau.  Eq.  445,  and  the  princi- 
ple seems  to  be  sanctioned  by  several  authorities,  in  the  brief  of 
counsel. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


Maintenance  of  Child  out  of  his  Estate  will  bk  Allowed  where  he 
18  wealthy  and  his  father  is  in  indigent  circumstances:  Myen  v.  Myer$t  10 
Am.  Dec.  648. 
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FbEDEBIOK  v.  YotJNGBLOOD. 

[19  AIUBAMA,  6aO.] 

Deed  is  Cohclusivx  Evidekcx  of  Tebmb  or  Sale,  where  there  ie  no  allega* 
tioD  of  frmd,  or  that  any  language  not  truly  ezpreaaiTe  of  the  oontcact 
had  heen  inserted  in  the  deed,  or  that  any  mistake  whatever  had  heen 
made  in  writing  the  same;  in  each  a  case  parol  proof  oontradiotiDg  the 
deed  woold  not  be  admissible,  even  in  equity. 

Meaioiio  ot  Woeds  "  BB  THB  Samb  Mobb  ob  Lxss,"  in  Deed,  is  that  the 
parties  should  run  the  risk  of  gain  or  loss,  and  if  the  quantity  proved 
greater  or  less  than  the  quantity  sold,  the  parties  should  ahide  by  their 
haigain. 

Ebbob  to  the  Dallas  chancery  court    The  opmion-^tatee^the 


Lapaiey  and  Hunter^  tor  the  plaintiff  m-error. 
Stone  and  Judge,  canlfn. 

By  Court,  Colzhak,  J.  The  bill  in  this  case  alleges  that  on 
the  twenty-fifth  of  December,  1837,  the  defendant  sold  to  com- 
plainant a  tract  of  land  at  tweniy-four  dollars  per  acre;  that 
defendant  represented  to  complainant  at  the  time  of  sale  that 
the  tract  contained  five  hundred  and  five  acres,  but  that  he 
would  estimate  it  at  five  hundred  acres,  which,  at  twenty-four 
dollars  per  acre,  made  the  total  consideration  of  the  sale  amount 
to  twelve  thousand  dollars.  One  third  of  this  complainant 
paid  in  cash,  and  gave  his  notes  for  the  balance;  that  a  title  to 
forty  acres,  part  of  said  tract,  had  been  previously  vested  in 
complainant,  and  on  the  day  of  sale  he  received  of  defendant  a 
deed  for  four  hundred  and  sixty-five  acres,  the  remainder  of  the 
tract;  that  about years  after  the  sale,  complainant  discov- 
ered that  there  was  a  deficiency  of  thirty  and  eighty  one-hun- 
dredths  acres  in  the  quantity  of  land  so  conveyed  to  him;  that 
on  the  twentieth  of  January,  1842,  complainant  gave  his 
note  for  a  balance  due  of  the  purchase  money,  upon  which  he 
has  been  sued,  and  prays  an  injunction  for  so  much  as  is 
claimed  for  said  deficiency. 

The  defendant  denies  that  he  represented  the  quantity  of  land 
as  above  stated,  or  that  he  sold  it  for  tweniy-four  dollars  per 
acre,  and  avers  that  it  was  a  sale  in  gross  for  twelve  thousand 
dollars,  and  that  the  deed  for  said  land  which  describes  the  same 
according  to  the  government  surveys,  and  after  stating  the  num- 
ber of  acres,  contains  the  words  "be  the  same  more  or  less," 
shows  truly  the  agreement  between  the  parties  as  to  the  quan- 
tity of  land  sold;  that  complainant  had  lived  adjoining  said  land 
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for  many  years,  had  owned  a  part  of  it,  and  had  a  better  oppor- 
tunity than  defendant  of  knowing  the  number  of  acres.  The 
defendant  insists  that  the  complainant  has  shown  so  great  a  want 
cf  diligence  in  sufEering  nearly  ten  years  to  elapse  before  ho  set 
up  the  deficiency^  that  he  ought  not  now  to  be  permitted  to  do 
it,  etc. 

We  think  the  testimony  authorizes  the  conclusion,  that  at  the 
Bale  of  said  land,  the  parties  supposed  there  were  five  hundred 
acres  in  the  tract,  and  that  they  rated  the  same  at  twenty-four 
dollars  per  acre,  but  that  there  was  no  stipulation  on  the  part  of 
the  defendant  as  to  the  quantiiy  of  the  land.  The  deed  of  con- 
veyance in  this  case  must  be  taken  as  conclusive  evidence  of  the 
terms  of  the  sale.  There  is  no  allegation  of  fraud,  or  that  any 
language  not  truly  expressive  of  the  contract  had  been  inserted 
in  the  deed,  or  that  any  mistake  whatever  had  been  made  in 
writing  the  same.  In  such  a  case  parol  proof  contradicting  the 
deed  would  not  be  admissible  even  in  equity.  We  think  that 
the  obvious  common-sense  meaning  of  the  words  in  the  deed, 
"  be  the  same  more  or  less,"  is,  that  the  parties  should  run  the 
risk  of  gain  or  loss,  and  if  the  quantiiy  proved  greater  or  less 
than  the  quantity  sold,  the  parties  should  abide  by  their  bargain. 
In  Jolli/e  V.  HUe,  1  Call,  301  [1  Am.  Dec.  619],  it  was  held  that 
if  the  vendor  sells  a  tract  of  land,  so  many  acres  "  more  or 
less,"  and  it  turns  out  on  a  survey  that  there  is  less  than  the 
estimated  quantiiy,  the  buyer  shall  not  be  relieved  in  equity. 
In  Young  v.  Craig,  2  Bibb,  270,  it  was  decided  that  the  words 
"  more  or  less  "  in  a  deed  were  evidences  that  the  parties  risked 
a  gain  or  loss  in  the  estimated  quantity,  though  it  is  admitted 
that  equity  would  relieve  against  fraud  or  palpable  and  gross 
mistake.  In  both  of  these  cases,  the  deficiency  in  the  quantity 
of  land  greatly  exceeded  the  deficiency  in  this  case. 

In  Doeier  v.  Duffee,  1  Ala.  320,  in  a  bond  for  title,  the  vendor 
described  the  land  by  its  appropriate  designation  in  the  land 
office  (as  in  the  deed  in  this  case),  containing  so  many  acres  more 
or  less.  The  sale  embraced  a  number  of  tracts  sold,  and  there 
was  no  statement  at  the  dose  of  the  entire  number  of  acres  sold; 
held,  that  there  was  no  stipulation  or  covenant  on  the  part  of 
the  vendor  of  the  quantiiy  of  acres  sold;  that  it  was  a  sale  by 
metes  and  bounds,  and  that  no  reduction  of  the  price  could  be 
had,  there  being  no  fraud,  for  a  deficiency  in  the  quantiiy.  The 
correctness  of  this  decision  was  fully  recognised  in  the  case  of 
Minge  v.  Smith,  Id.  419. 

Let  the  decree  be  affirmed. 
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Famol  BviDKNOB,  Admusibilrt  of,  to  Va&t  OB  Altxb  WBimxr  In- 
RmtTiCBirT,  GxNXBALLT:  See  WaddeU  ▼.  OkuseUt  anie^  and  note;  West  r, 
KeO^,  tMoie,  192. 

CovsnuTcnoM  ov  Wobm  *'Mosi  ob  Lns"  in  a  Dekd:  See  JBlantif  ▼. 
Aiee.  as  Am.  Deo.  204;  BuOatrd  ▼.  Oopp$,  87  Id.  661,  and  note. 
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Jones  v.  Robinson. 

[11  AUAJMAS,  fiOi.1 

Om  HOT  HATnro  bun  Called  vor,  and  the  defenae  of  payment  and  tbe 
general  inne  having  been  interposed,  plaintiff  need  not  introduce  in 
evidence  the  instrument  upon  which  he  founds  his  suit. 

lUENTIOAL    InSTBUMSNT    SuED    UPON,    IF    PROFERT  HAD  BEEN    MADE  Of   IT, 

had,  formerly,  to  be  introduced  in  evidence,  but  this  rule  has  been 
modified  by  our  modem  practice. 
8icx>NDART  EviDBNGE,  AMENDMENT  OF  DECLARATION. — If  defendant  had 
pleaded  to  issue  on  its  merits,  without  taking  oyer  of  a  bond,  upon  proof 
el  its  loss  and  destruction,  secondary  evidence  may  be  introduced  with- 
out any  amendment  of  the  declaration,  to  prove  both  its  execution  and  its 
contents. 

fbUNDATION  HAVING  BEEN  LaID  BT  PbOOF  OF  L0S8  OF  WRITTEN  INSTRU- 
MENT, its  contents  may  be  proved  by  explicit  oral  testimony. 

NoTHiNo  Short  of  Demand  of  Payment,  Refusal,  and  Notice  will  fix 
tbe  indorser;  mere  notice  of  non-payment  is  not  sufficient. 

Note  Indorsed  after  Maturitt,  in  its  Legal  Effect,  as  between  In- 
m>RSXR  AND  Indorsee,  Becomes  an  inland  bill  of  exchange,  payable  on 
demand,  and  between  indorsee  and  maker,  it  remains  a  note  payable  on 
demand* 

Ihborser's  Undbrtaxing  is  Predicated  upon  Conditions,  and  unless 
they  are  performed  they  can  not  be  made  absolute,  so  as  to  entitle  the 
holder  to  an  action  against  him.  It  makes  no  difference  whether  the  in- 
dorsement be  made  before  maturity  or  afterwards. 

Nonrs  Payable  at  Day  Certain,  Iitdorsed  bevobb  Maturity,  must  be 
presented  on  that  day  to  fix  the  indorser,  while  the  same  note,  indorsed 
after  maturity,  becoming  in  legal  effect  payable  on  demand,  need  not  be 
presented  on  any  given  day. 

Same  Rules,  as  to  Demand  and  Prompt  Notice,  Pretail,  whether  bill  be 
indorsed  befbirs  or  after  maturity,  or  where  non-negotiable  bill  is  as- 
signed. 
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What  Axouvts  to  Dins  Diugxngb  ik  Prxssktaiioh  ov  Noib»  Patablb  oa 
Dkmahd,  dependa  upoii  the  circainstaDoes  of  the  oaie. 

Tna  WHXN  PiutszirrATioM  fob  Patmbht  or  Note  Patabls  on  DEKAm 
Bhonld  be  made,  is  a  question  of  law  for  the  court,  based  upon  the  fiMli 
proTeu. 

NiQUOT  TO  Pbjbxkt  FOR  pATMENT  TOR  Two  YsARS  after  indorMmeut,  with- 
out excuse,  will  release  the  indorser. 

Bkvorb  Sioondart  Btibbncx  or  Goktbkts  or  Wrrtbk  LmRniiXNT  cam 
be  introduced,  its  loss  must  be  established,  or  if  it  is  in  the  possession  of 
the  adTene  party,  he  must  be  notified  to  produce  it; 

AflgUMPsrr.  The  reoord  shows,  among  other  facts,  that  om 
July  29, 1837,  Sharp  deliyered  to  defendant  Jones  his  promis- 
Boiy  note,  due  one  year  after  date,  of  which  profert  was  made 
in  the  declaration.  In  September,  1841,  defendant  indorsed 
said  note  to  plaintiff,  who  immediately  demanded  payment  of 
Sharp,  and  payment  was  refused.  The  case,  afterwards  going 
ap  on  appeal,  was  remanded,  when  the  defendant  pleaded  pay- 
ment and  the  general  issue.  The  note  became  mislaid  during 
the  aboYC  appeal.  The  remaining  facts  necessary  for  a  proper 
understanding  of  the  opinion  appear  from  it. 

Fowler^  for  the  appellant. 

By  Court,  Scott,  J.  The  first  objection  is  against  the  admis- 
sibility of  the  parol  evidence  allowed  to  prove  the  contents  of 
the  instrument  upon  which  the  action  was  founded.  It  is 
urged  that  there  was  no  allegation  in  the  declaration  for  this 
evidence,  and  that  the  profert  of  the  original,  that  the  plaint- 
iff had  made  in  his  declaration,  had  not  been  covered;  conse- 
quently his  case  ^as  not  made  out  as  he  had  alleged  it.  As  to 
the  latter,  he  was  never  called  on  by  oyer  to  produce  the  orig- 
inal, and  he  was  relieved  from  such  production  in  this  part  of 
his  case  by  the  pleas  of  payment  and  the  general  issue  interposed 
by  the  defendant:  Ihylor,  Adm'r,  v.  Peyton's  Adm'r,  1  Wash* 
(Va.)  252;  and  was  thus  enabled  to  triiunph  over  a  difficulty  in 
his  case  that  was  originally  considered  so  insurmountable  as  of 
itself  to  drive  the  owner  of  a  lost  bond  into  equiiy  for  relief. 

The  next  difficulty  to  be  encountered  was  the  necessity  of 
producing  the  note  in  order  to  prove  its  execution  preparatory 
to  its  being  read  to  the  jury  that  its  contents  might  be  known, 
and  thus  to  prove  his  allegation  as  to  its  execution  by  the  de- 
fendant, and  those  as  to  its  contents.  And  so  imperious  was 
the  rule  that  the  plaintiff  must  produce  the  original  in  order  to 
prove  its  execution,  when  in  his  declaration  he  has  made  piofeort 
of  it,  that,  although  he  might  prove  that  the  defendant  himself 
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had  bmiied  it,  the  production  of  the  original  could  not  be  dis- 
pensed with:  Smith  y.  Woodward,  4  East,  686;  and  he  would 
thereby  be  driyen  to  an  amendment  of  his  declaration  under 
the  gradual  modification  of  the  original  doctrine  which  the 
good  sense  of  more  modem  times  had  effected:  8  T.  B.  161, 
case  of  Bead  v.  Ann  Brookman,  and  cases  cited  in  the  third 
American  edition  from  the  fifth  London  edition. 

But  in  the  case  before  us  our  statute  came  to  the  plaintiff's 
aid  at  this  point,'  and  relieved  him  from  the  neoessiiy  of  proving 
the  execution  of  the  instrument  at  all,  inasmuch  as  the  defend- 
ant filed  no  sworn  plea  to  bring  in  issue  the  execution  of  the 
instrument  and  throw  this  burden  upon  him.  Thus  are  all  his 
allegations  proven  except  those  relating  to  the  contents  of  the 
instrument,  and  he  is  neither  driven  into  equity  nor  to  an 
amendment  of  his  declaration. 

But  even  if  our  statute  had  not  come  to  his  aid  at  this  point, 
the  case  we  have  already  cited  from  1  Washington  is  a  direct 
authority  that,  if  the  defendant  had  pleaded  to  issue  on  the  mer- 
its, without  taking  oyer  of  the  bond,  upon  proof  of  the  loss 
and  destruction  of  the  bond,  secondary  evidence  might  have 
been  produced,  without  any  amendment  of  the  declaration,  to 
prove  both  the  execution  of  the  bond  and  its  contents,  although 
there  was  profert;  because,  as  is  said  by  the  court  in  that  case, 
such  a  "case  is  completely  within  the  spirit  of  the  modem 
practice  stated  in  the  case  of  Mead  v.  Brookman,  8  T.  B.  161,  and 
the  notes  subjoined." 

Then  all  that  remained  to  be  done  in  the  case  before  us  was 
for  the  plaintiff  to  establish  the  remaining  allegations  as  to  the 
contents  of  the  note  by  the  mere  exhibition  to  the  jury  of  the 
instrument  itself,  the  execution  of  which  had  been  established 
by  operation  of  law,  and  was  in  consequence  sufficient  to  estab- 
lish the  remainder  of  these  allegations.  And  this  was  done  by 
explicit  oral  testimony,  the  foundation  for  which  had  been  pre- 
viously laid  by  proof  of  the  loss  of  the  note  long  after  the  suit 
had  been  commenced,  whereby  it  appeared  that  the  instrument 
sued  upon  was  actually  in  existence  at  the  time  of  the  com- 
mencement of  the  suit;  and  therefore  was  within  both  the  letter 
and  the  spirit  of  our  statute  making  such  instrument,  when  the 
foundation  of  an  action,  evidence  of  its  own  purport  until  its 
execution  be  denied  by  sworn  plea. 

The  loss  of  such  instrument  thus  judiciaUy  authenticated  as 
an  instrument  of  evidence  competent  and  sufSident  for  such  pur- 
pose, would  seem  to  be  as  clearly  susceptible  of  being  supplied 


Jan.  1851.]  Jones  v.  Robinson.  215 

by  secondary  eyidenoe  as  the  loss  of  a  record,  and  there  could 
be  no  more  necessity  for  a  new  allegation  Of  the  facts  to  be 
proven  by  such  instrument  so  authenticated  in  which  the  loss 
might  be  incidentally  alluded  to  simply  because  since  the  alle- 
gation the  paper  had  been  burned  up,  than  there  would  be  of 
facts  that  could  be  established  by  a  living  witness,  and  which 
in  consequence  of  his  death  would  have  to  be  proven  by  another 
witness. 

We  are  therefore  of  opinion  that  there  was  no  error  in  the 
ruling  of  the  court  below  in  allowing  the  parol  evidence  as  to 
the  loss  and  the  contents  of  the  instrument  sued  upon,  upon  the 
allegations  in  the  declaration  without  amendment. 

The  next  objection  challenges  the  finding  and  the  judgment 
thereon  of  the  court  as  wholly  unsustained  by  the  testimony 
produced  to  show  due  diligence.  This  objection  is  well  based 
upon  authority,  and  is  decisive  of  the  case  before  us. 

It  was  expressly  ruled  in  the  case  of  RuddeU  and  MbOuire  v. 
Walker »  7  Ark.  457,  that  mere  notice  of  non-payment  to  the  in- 
dorser  veas  insufficient  to  charge  him,  and  that  there  must  also 
be  proof  of  a  demand  of  payment  from  the  maker  of  the  note  or 
of  a  legal  excuse  for  not  making  such  demand.  And  the  doc- 
trine of  that  case  is  beyond  all  question  sound;  all  the  authori- 
ties agreeing  that  by  the  law  merchant  nothing  short  of  demand, 
refusal,  and  notice,  all  in  due  time,  or  their  legal  equivalent, 
can  fix  the  indorser.  And  our  statute  as  to  the  liability  of  an 
indorser  is  but  in  affirmance  of  the  law  merchant  as  to  the  in- 
dorser's  liability:  Digest,  163,  sec.  9  When  a  note  has  been 
indorsed  after  its  maturity,  as  in  the  case  at  bar,  it  is  in  legal 
effect,  as  between  the  indorser  and  indorsee,  an  inland  bill  of 
exchange  payable  on  demand,  while  between  the  indorsee  and 
the  maker,  it  remains  a  note,  in  effect  payable  on  demand. 

Consequently  to  charge  che  indorser  it  must  be  presented 
within  a  reasonable  time  after  the  transfer,  and  if  payment  be 
refused,  immediate  notice  must  be  given  to  the  indorser,  all  the 
incidents  of  an  inland  bill  payable  on  demand  having  place  as 
between  these  two  parties  as  to  due  diligence  and  lawf uf  excuse 
for  want  of  it:  Mima  v.  The  Central  Bank  of  Georgia,  2  Ala.  294; 
Field  V.  Nickerson,  13  Mass.  131;  CoU  v.  Barnard,  18  Pick.  260 
|29  Am.  Dec.  584];  Van  ffoeaen  v.  Van  Alslyne,  3  Wend.  78; 
Smith  V.  QiJbha,  2  Smed.  &  M.  479;  and  this,  because  the  in- 
dorser's  undertaking  is  predicated  upon  conditions,  and  unless 
these  are  performed  they  can  not  be  made  absolute,  so  as  to  en- 
title the  holder  to  an  action  against  him.    And  in  this  respect 
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there  is  no  difference  whether  the  paper  be  indorsed  before  its 
maturity  or  afterwards:  Kennon  y,  McBea,  7  Port.  184,  185; 
Berry  y.  Bobinson,  9  Johns.  121  [6  Am.  Dec.  267);  StalhaH  and 
Bell  y.  Parker ^  1  Oyerton,  260,  and  other  cases  cited  in  Ch. 
Bills,  10th  Am.  ed.  from  9th  Lond.  ed.,  223,  note  1. 

Although  there  is  a  difference  in  another  respect,  that  is  to 
say,  when  a  note  is  indorsed  before  due  that  is  payable  at  a  day 
certain,  it  must  be  demanded  on  the  day  it  becomes  due,  with- 
out regard  to  circumstances,  to  fix  the  indorser;  whereas  that 
same  note,  if  indorsed  after  maturity,  need  not  of  necessity  be 
presented  on  any  giyen  day,  it  haying  now  become  in  legal  effect 
a  note  payable  on  demand. 

But  whether  the  paper  be  indorsed  before  or  after  maturity, 
all  the  reasons  which  require  demand  and  notice  equally  apply, 
and  in  each  case  there  is  the  same  necessity  for  prompt  notice 
of  non-payment  that  the  indorser  may  take  measures  to  secure 
the  payment  if  the  note  be  dishonored  on  presentment:  Slossen 
V.  Beadle,  7  Johns.  72;  Van  Hoesen  y.  Van  Alstyne,  3  Wend.  78; 
Stoihart  and  Bell  y.  Parker,  1  Overton,  260;  Ch.  Bills,  379; 
Course  y.  Shackleford,  2  Nott  &  M.  283;  Bishop  v.  Dexter,  2  Conn. 
419.  And  the  same  rule  prevails  where  a  note  not  negotiable  is 
assigned:  Aldis  and  Gadcomb  v.  Johnson,  1  Vt.  136;  Berry  y.  Bofh- 
inson,  9  Johns.  121. 

And  as  to  what  is  due  diligence  and  reasonable  time  in  the 
presentation  and  demand  of  paper  payable  on  demand  always 
depends  upon  the  circumstances  of  the  case  and  the  situation  of 
the  parties:  Losee  y.  Dunkin,  7  Johns.  71;  Ch.  Bills,  379;  Van 
Hoesen  y.  Van  Alstyne,  3  Wend.  79.  And  although  in  some  cases 
this  is  partly  a  question  of  fact  and  partly  of  law,  because  the  jury 
have  to  find  the  facts,  such  as  the  distance  at  which  the  parties  are 
from  each  other,  the  course  of  the  post,  and  other  circumstances, 
vet  when  the  facts  have  been  ascertained,  the  reasonableness  of  the 
time  is  a  question  of  law  upon  which  the  judge  has  to  direct 
the  jury,  though  the  judges  may  take  the  opinion  of  the  jury  as 
to  what  is  conyenient  with  reference  to  mercantile  transactions. 
It  is,  l^wever,  now  considered  as  settled  law  that  the  time  when 
the  presentation  for  payment  must  be  made  is  in  general  a  ques- 
tion of  law  to  be  pronounced  upon  the  facts  proven:  Ch.  Bills, 
380. 

In  this  case,  as  we  shall  presently  see,  the  testimony  produced 
to  prove  notice  of  non-payment  was  not  admissible;  but  upon 
the  h^^oihesis  that  it  was  admissible,  and  that  it  established 
distinctly  that  notice  of  non-payment  was  given  to  the  indorser. 
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and  that  there  had  also  been  pioof  that  immediately  pzeceding 
this  notice  there  was  a  presentment  of  the  note,  and  a  demand 
of  payment  and  refusal,  still,  under  the  circumstances  and  facts 
shown  by  the  record,  there  would  have  been  a  clear  and  com- 
plete want  of  such  diligence  as  would  have  charged  the  indorser. 
Nothing  would  haVe  appeared  but  an  indorsement  in  September, 
1841,  and  demand,  refusal,  and  notice  at  some  unknown  time  in 
1842  or  1843,  and  no  excuse  at  all  for  such  gross  negligence. 

It  is  perfectly  dear,  then,  that  the  finding  and  judgment  of 
the  court  against  the  evidence  in  this  case  was  without  testimony 
to  sustain  it. 

The  remaining  question  relates  to  the  admissibility  of  parol 
testimony  to  prove  the  contents  of  the  notice  to  the  indorser. 
There  was  proof  that  one  copy  of  this  written  notice  was  lost 
or  destroyed,  but  there  was  no  such  proof  as  to  the  other  copy, 
nor  had  the  indorser  been  notified  to  produce  it  on  trial.  One 
or  the  other  was  necessary  to  authorize  secondary  evidence  of 
the  contents  of  the  paper.  The  court  therefore  erred  in  ad- 
mitting parol  testimony  of  the  contents  of  the  written  notice. 

For  these  errors,  the  judgment  must  be  reversed  and  the 
cause  remanded  to  be  proceeded  with. 

Variance  between  Ikstbumekt  Dec^labsd  itpon  and  Copt,  given  in 
tOBwer  to  a  demand  of  oyer,  efiect  of:  See  AtuiUor  v.  Woodruff,  33  Am.  Dec. 
368,  and  note. 

Admissibilitt  ov  Parol  Evidence  to  Pbove  Ck>NTSNTS  of  Lost  Writ- 
INO:  See  Pruden  ▼.  Alden,  34  Am.  Dec.  51,  and  note. 

As  to  What  is  Necessart  to  Bind  Indorser  of  Pbomissort  Note,  see 
Taylor  v.  Snyder ,  45  Am.  Dec.  457 ;  Wl^Uciker  v.  Morrlaon,  44  Id.  627 ;  Ccurmichael 
T.Bcmkf  35  Id.  406;  Martin  ▼.  Boyd,  Id.  501,  and  notes;  also  note  to  Allen 
T.  MerchanU^  Bank^  34  Id.  310. 

Indorser  of  Overdue  Note  is  Entitled  to  Reasonable  Deuand  and 
Notice:  See  note  to  Chadwick  ▼.  Jtfftrt,  44  Am.  Dec.  260,  and  cases  referred 
to;  see  also  note  to  Baxter  v.  LUJULty  39  Id.  707;  also  Kirkpairiek  v.  MeCul- 
hugh.  Id.  158,  and  note;  Sanborn  v.  Southard,  43  Id.  288,  and  note. 

Indorsement  is  Conditional  Contract,  and  the  plaintiff  must  prove  the 
performance  of  everything  necessary  to  charge  an  indoner:  Downg  v.  Plant* 
tr^  Bank,  40  Id.  92. 


BOBDEN  V.  SlATB. 

£11  Abkavsas,  519.] 

Laws  asb  xithxe  Human  or  Divine. 

Drmix  Laws  are  either  natural  or  revealed. 

IFcruBAL  Law  is  ''a  rule  which  so  necessarily  agrees  with  the  natore  and 

state  of  man  that  without  observing  its  maxima  the  peace  and  happiness 

of  society  can  nerer  be  preserved.'* 
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All  Bxobts  of  Man  belong  to  one  of  two  cluMt,  ▼!&:  1.  Nataral  rights: 
2.  Acquired  rights. 

JnnncB  IK  Judicial  Sknsb  ia  nothing  mors  nor  less  than  exact  oonformitj 
to  some  obligatory  law. 

NoncB  BKFORK  JUDICIAL  SsNTKNCX  has  not  been  consecrated  hj  the  com- 
mon law  as  a  law  of  nature. 

JuDOHSNT  or  OuTLAWBT  was  oonolusive  at  common  law,  and  the  partj 
oould  not  be  beard  to  prove  that  he  was  not  outlawed. 

Idba  that  Judicial  Ssntbncb  was  Nulutt  had  no  place  in  the  ancient 
common  law. 

There  icat  bk  Law  Pakamount  to  Law  or  Notiob  bdobs  Judiciai 
Sektbnox. 

JuDOMXNT  OF  SupssiOB  CouRT  18  NOT  VoiD,  but  Only  TOidablc  by  plea  in 
error. 

Judges  of  Superior  Courts  arb  Nbvbr  to  be  Made  Tjablb,  either  by 
civil  proceedings  or  by  indictment,  for  anything  done  by  them  in  a  judi- 
cial capacity;  but  judges  of  inferior  courts  are  liable  when  acting  beyond 
their  jurisdiction. 

Distinction  between  Courts  of  Superior  and  of  Inferior  Jurisdiction 
stated. 

Rule  that  Judgment  of  Superior  Court  is  not  Void,  but  Voidable, 
besides  being  supported  by  authority,  is  supported  by  a  legitimate  pro- 
cess of  reasoning,  predicated  upon  the  foundation,  that  among  the  pow- 
ers vested  by  law  in  these  courts  is  the  power  to  decide  upon  their  own 
jurisdiction. 

Jurisdiction  **is  Authoritt  or  Power  which  a  man  hath  to  do  justice 
in  causes  of  complaint  brought  before  him." 

Whether  there  has  been  Notice  or  No  Notice  before  judicial  sentence 
relates  not  to  the  investiture  of  judicial  power,  but  its  rightful  exer- 
cise. 

Courts  havb  Powrr  to  Dbterxine  whether  a  service  of  process  was  suf- 
ficient. 

While  Rule  that  Judgment  Rendered  without  Notice  is  not  Void 
-  may  be  a  very  general  one,  it  does  not  embrace  every  description  of  case 
that  might  possibly  arise,  as  if  a  circuit  court  should  assume  jurisdiction 
of  a  case  commited  by  law  exclusively  to  a  probate  court,  or  a  judgment 
might  even  be  void  under  some  circumstances  from  some  peculiar  and  in- 
flexible policy  of  the  law  for  the  protection  of  infants,  married  women, 
idiots,  or  lunatics. 

Probate  Courts  are  Superior  Courts. 

When  Judgments  of  Superior  Courts  are  Drawn  Collaterallt  in 
Question,  and  it  appears  on  the  face  of  them  that  the  court  had  juris- 
diction of  the  subject-matter,  such  proceedings  are  voidable  only,  al- 
though there  may  be  obvious  errors. 

Notice  before  Judgment. — ^A  claim  was  presented  in  probate  court  with- 
out notice  to  adverse  party,  and  ordered  paid  by  said  court.  Sheriff  was 
sued  for  failure  to  execute  tkJL/a,  iasued  upon  said  order,  and  upon  plea 
of  fud  Uel  record,  plaintiff  introduced  in  evidence  said  order  of  payment. 
Held,  that  it  .was  properly  admitted,  and  that  jurisdiction  of  the  sub- 
ject-matter appearing  upon  the  face  of  said  proceedings,  the  oourt  would 
not  inqnirs  into  them  odUaterally. 
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Pesyioub  Dmisiobb  or  This  Coubt  as  to  Absoluts  Nullitt  d  the  judg- 
ments of  superior  courts  when  the  record  fails  affirmatively  to  show  pre- 
vious notice,  express  or  implied,  to  the  defendant,  will  uo  longer  be 
regarded  as  law. 

Action  against  Borden,  and  the  sureties  on  his  official  bond, 
as  sheriff  of  Pulaski  county.  As  a  breach  of  said  bond,  plaint* 
iff  alleged  that  he  obtained  the  allowance  of  a  claim  in  the 
probate  court  of  said  county  against  one  Woodruff  as  executor, 
that  Woodruff  failed  to  pay  the  same,  and  that  plaintiff  sued 
out  a^./a.,  which  was  directed  and  delivered  to  said  sheriff, 
and  that  he  failed  to  execute  the  same.  At  the  trial  plaintifl 
was  permitted,  against  the  objection  of  the  defendant,  to  read 
in  evidenoe  the  record  of  the  allowance  of  said  claim,  which  it 
appeared  was  allowed  without  any  notice  to  Woodruff.  The  re- 
maining facts  appear  from  the  opinion. 

Waikins  and  Currant  for  the  plaintifb. 
Fowler,  for  the  defendant. 

By  Court,  Soott,  J.  The  main  question  to  be  determined  in 
this  case  is,  whether  or  not  the  order  of  payment  made  in  the 
probate  court  against  Woodruff  was  a  nullity.  It  is  a  question 
of  great  importance  because  it  iuTolves  legal  principles  upon 
which  some  of  the  fundamental  rules  of  property  rest,  on  the 
stability  of  which,  in  a  great  degree,  depends  the  repose  of  the 
country. 

The  ground  of  the  supposed  nullity  of  the  order  in  question 
is  the  want  of  preyious  notice  to  Woodruff,  and  of  any  waiver 
of  such  on  his  part.  And  it  is  insisted  that  in  every  case  a 
judgment  or  decree  is  a  nullity,  if  it  has  not  been  preceded  by 
notice,  actual  or  constructive,  to  the  party  against  whom  it  is 
rendered.  This  position  is  understood  to  be  based  upon  a  gen- 
eral proposition  Uiat  such  a  proceeding  would  be  directly  against 
a  law  of  nature  that  has  been  consecrated  by  the  common  law 
and  by  the  immemorial  usages  of  all  civilized  nations,  and  is 
therefore  of  paramount  and  universal  obligation,  and  must  con- 
sequently have  resistless  sway.  Man's  laws  being  strengthless 
before  God's  laws,  Noy^s  Maxims,  19,  consequently  a  human 
law  directly  contrary  to  the  law  of  God  would  be  an  absolute 
nullity:  Doctor  and  Student,  lib.  1,  c.  6. 

To  sustain  the  position  assumed  upon  the  basis  indicated,  the 
most  imposing  authority  is  relied  upon.  Among  them  For- 
tescue,  who  says,  in  the  case  of  The  King  v.  Peckham,  Carth.  406: 
"  It  is  certain  that  natural  justice  requires  that  no  man  shall  be 
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condemned  in  jadgment  without  notice/'  [No  each  language 
appears  in  CartheVs  report  of  this  case.  Ed.  Ah.  Deo.]  Aiud 
again,  in  the  case  of  Bex  v.  Glegg,  8  Mod.  4:  "  As  to  want  of  no- 
tice, natural  justice  requires  that  eyerj  man  be  heard  before  he  be 
condemned  in  judgment  unless  through  his  own  default."  And 
Chief  Justice  Marshall,  in  the  case  of  The  Mdryy  3  Pet.  Cond.  B« 
312,  said: ''  Itis  a  principle  of  natural  law  of  universal  obligation 
that  before  the  rights  of  an  individual  can  be  bound  by  a 
judicial  sentence,  he  shall  have  notice,  actual  or  implied,  of  the 
proceedings  against  him."  And  Judge  Blackstone,  in  his  com- 
mentaries, volume  4,  page  283,  when  noticing  the  necessity  of 
summoning  a  party  defendant  to  give  him  an  opportunity  to 
defend,  says:  ''A  rule  to  which  all  municipal  laws  that  are 
founded  upon  the  principles  of  justice  have  strictiy  conformed; 
th^  Koman  law  requiring  a  citation  at  least,  and  oar  common 
law  never  suffering  any  fact,  either  civil  or  criminal,  to  be  tried 
until  it  has  previously  compelled  an  appearance  by  the  party 
concerned."  Other  authority  of  like  import  might  be  cited, 
but  it  is  believed  these  fairly  present  the  character  of  the  whole 
of  such. 

In  examining  the  question  thus  presented  and  supposed  to 
be  sustained,  on  one  side,  upon  the  basis  assumed,  we  shall 
first  inquire  whether  it  be  quite  accurate  to  say  that  notice  be- 
fore judicial  sentence  is  a  law  of  nature,  or  at  least  of  such  uni- 
versal application  as  seems  to  have  been  supposed,  and  whether, 
indeed,  the  common  law  has  consecrated  it  as  such  by  a  strict 
conformity  to  its  provisions.  If  we  find  it  no  law  of  nature  at 
all,  we  shall  be  at  full  liberty  to  give  effect  to  certain  known 
rules  of  the  common  law,  although  inconsistent  with  this  sup- 
posed law  of  nature.  And  even  if  we  find  it  a  law  of  nature, 
consecrated  as  such  by  the  common  law,  nevertheless,  if  we 
find  these  known  rules  of  the  common  law,  to  which  we  have 
alluded,  equally  as  well  authenticated  as  laws  of  nature,  we 
will  still  be  at  liberty  to  give  effect  to  them,  as  well  as  this  sup- 
posed law  of  nature,  by  construing  them  all  in  pari  materia,  as 
a  system  of  natural  laws. 

We  understand  all  laws  to  be  either  human  or  divine,  accord- 
ii^  as  they  have  man  or  God  for  their  author;  and  divine  laws 
are  of  two  kinds,  that  is  to  say:  1.  Natural  laws;  2.  Positive 
or  revealed  laws. 

A  natural  law  is  defined  by  Burlamaqui  to  be  ''  a  rule  which 
so  necessarily  agrees  with  the  nature  and  state  of  man,  that, 
without  observing  its  maxims,  the  peace  and  happiness  of  80ci« 
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ety  can  never  be  preserved.''  And  lie  says  that  these  are  called 
uatnral  laws,  "  because  a  knowledge  of  them  may  be  attained 
merely  by  the  light  of  reason,  from  the  fact  of  their  essential 
agreeableness  with  the  constitution  of  human  nature;  while,  on 
the  contrary,  positive  or  revealed  laws  are  not  founded  upon 
the  general  constitution  of  human  nature,  but  only  upon  the 
will  of  Ood;  though  in  other  respects  such  law  is  established 
upon  veiy  good  reason  and  procures  the  advantage  of  those  to 
whom  it  is  sent.  The  ceremonial  or  political  laws  of  the  Jews 
are  of  this  latter  class." 

So,  all  rights  which  appertain  to  man  are  of  one  or  the  other 
of  two  classes,  that  is  to  say:  1.  Natural  rights;  or,  2.  Acquired 
rights.  The  former  are  such  as  appertain  originally  and  essen- 
tially to  man,  such  as  are  inherent  in  his  nature,  and  which  he 
enjoys  as  a  man  independent  of  any  particular  act  on  his  side. 
The  latter,  on  the  contraiy,  are  those  which  he  does  not  natu- 
rally enjoy,  but  are'  owing  to  his  own  procurement.  The  right 
of  providing  for  one's  preservation  is  of  the  one  class;  while 
sovereignty,  or  the  right  of  commanding,  or  the  right  to  prop- 
erty, are  of  the  other  class. 

The  same  author  (Burlamaqui)  defines  ''justice  in  a  judicial 
sense"  to  be  "  nothing  more  nor  less  than  exact  conformity  to 
some'  obligatory  law;"  and  therefore  he  says  that  *'  all  human 
actions  are  either  just  or  unjust  as  they  are  in  conformity  to  or 
in  opposition  to  law."  The  doing  of  justice,  then,  in  a  judicial 
sense,  is  the  performance  towards  another  of  whatever  is  due  to 
him  in  virtue  of  a  perfect  and  rigorous  right,  the  execution  of 
which  he  may  demand  by  forcible  means  unless  we  satisfy  him 
freely  and  with  good  will.  While,  on  the  other  hand,  the  per- 
formance of  duties  due  to  another  only  in  virtue  of  an  imperfect 
or  non-rigorous  obligation  which  can  not  be  insisted  on  by  vio- 
lent methods,  but  the  fulfilling  of  which  is  left  to  each  man's 
honor  and  conscience,  are  comprehended  under  humanity,  char- 
ity, or  benevolence,  in  opposition  to  justice. 

Now,  according  to  these  principles  and  definition  which  we 
have  laid  down  from  an  author  of  the  most  unquestionable 
authority  on  these  points,  if  it  be  contrary  to  natural  justice 
that  a  man  should  be  condemned  without  notice  and  an  oppor- 
tunity to  be  heard,  as  is  said  by  Fortescue,  such  is  because  it  is 
a  principle  of  natural  law,  as  is  said  by  Judge  Marshall,  that 
before  the  right  of  an  individual  can  be  bound  by  a  judicial 
sentence  he  shall  have  notice,  actual  or  constructive,  of  the  pro- 
ceedings against  him.    Because  otherwise  there  could  be  no 


222  Borden  v.  State.  [Arkansas, 

non-conformity  to  an  obligatory  law  to  bring  such  a  human  ac- 
tion within  the  definition  of  injustice.  Such  a  natural  law,  then, 
is  assumed  by  the  remark  of  Fortescue,  and  its  existence  is  affirm- 
atively asserted  by  Judge  Marshall,  with  the  further  remark  thai 
it  is  of  ''universal  obligation." 

We  would  feel  that  it  was  presumption  in  us  even  indirectly 
to  gainsay  these  great  authorities,  if  we  did  not  feel  sure  that  they 
did  not  use  these  expressions  in  a  scholastic  sense,  but  only  in  tlial 
loose  and  general  sense  in  which  strong  language  is  often  used  to 
affirm  the  existence  of  any  highly  important  general  rule  of  very 
extensive  application.  We  feel,  thei*efore,  in  what  we  shall  say 
on  this  point,  that  there  is  more  of  vindication  from  heretical 
inference  from  these  general  expressions  than  of  assault,  even 
covert,  upon  these  great  names. 

It  is  manifest  at  a  glance  that  such  a  law  of  nature,  as  that 
supposed,  could  have  had  no  operation  even  if  it  had  existed 
before  the  establishment  of  the  civil  state,  and  while  man  was 
in  a  state  of  nature.  Because  there  was  then  no  human  right 
for  such  a  law  to  act  upon,  so  far  at  least  as  temporal  affairs 
were  concerned;  no  tribunal  to  enforce  its  mandates;  no  indi- 
vidual to  claim  its  protection.  In  a  word,  there  was  no  place 
for  its  operation  among  men  in  their  temporal  relations  towards 
each  other.  If  then  it  was  a  law  of  nature  at  all,  it  was  a  dor- 
mant rule,  which,  in  that  condition  of  man's  estate,  could  never 
have  been  derived  by  the  light  of  reason  from  ''its  essential 
agreeableness  to  the  constitution  of  human  nature."  Because 
in  that  condition  of  man  there  could  have  been  no  data  in  the 
human  mind  from  which  reason  could  have  essayed  so  far  into 
civilization. 

Then  if  a  law  of  nature,  it  could  not  have  been  developed  fix>m 
its  dormant  condition  until  after  the  establishment  of  the  civil 
state.  And  then  the  same  process  of  reasoning  that  would 
develop  it  as  such  would  develop  many  other  rules  which  would 
be  equally  authenticated,  none  of  which,  then  and  so  developed, 
could  in  the  nature  of  human  affairs,  with  all  due  deference,  be 
of  universal  obligation.  Because  in  a  state  of  nature  there  was 
no  place  for  right  and  duty  as  such  rules,  and  right  and  obliga- 
tion are  correlative  terms.  Nor  indeed  is  it  at  all  probable  that 
the  most  extensive  rule  that  might  be  developed  as  a  rule  of 
human  conduct  in  the  civil  state,  either  by  the  aid  of  reason, 
when  exerted  in  reference  to  the  constitution  of  human  nature 
and  the  adventitious  state  of  man's  being,  or  by  direct  human 
legislation  itself,  could  be  of  universal  obligation.    Because  in 
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the  nature  of  things  all  such  most  be  subordinate  to  some  in- 
alienable rights  which  pertain  to  man  alike  in  a  state  of  nature 
as  when  in  the  civil  state,  such  as  the  right  of  self-preservation; 
and  consequently  must  put  a  limit  to  the  operation  of  all  rules 
set  on  foot  by  the  civil  state. 

Then  if  it  were  conceded  that  notice  before  judicial  sentence 
was  a  natural  law,  although  not  developed  as  such  until  after 
the  establishment  of  the  civil  state,  it  could  not  be  of  universal 
obligation,  even  if  it  was  the  only  law  of  all  nature's  enactment 
that  had  laid  dormant  in  her  chancery  until  after  the  establish- 
ment of  the  civil  state,  which  gave  occasion  for  its  development. 

Bat  we  have  already  remarked  that  the  same  process  of  rea- 
soning which,  after  the  establishment  of  the  civil  state  wotQd 
develop  notice  before  judicial  sentence,  as  a  law  of  nature, 
would  develop  many  other  rules  which  would  be  equally  well 
authenticated  as  such.  And  as  civilization  and  refinement 
might  advance,  some  of  these  might  be  even  better  authenti- 
cated, and  therefore  of  paramount  obligation.  Not  that  the 
laws  of  nature  (if  any  of  these  rules  deserve  that  name)  are  un- 
fixed or  vanish  before  man's  progress  in  the  scale  of  civilization 
and  refinement;  but  that  human  affiurs  by  this  advancement  are 
ever  shifting,  and  as  they  pass  more  or  less  from  the  influence 
of  one  of  these  rules,  they  pass  in  the  same  ratio  within  the 
more  direct  influence  of  another,  or  else  develop  a  new  rule  by 
the  same  process  that  those  already  in  existence  were  developed. 
And  thus  it  is  that  some  old  rules  come  to  have  a  more  circum- 
scribed sphere  of  action  and  others  become  entirely  obsolete. 
Wlien  therefore  mischief  would  flow  into  society  by  the  too 
general  operation  of  a  given  rule,  there  would  be  the  same  au« 
thority  in  that  society  to  restrict  its  operation  within  conserva- 
tive limits,  either  by  positive  enactment,  or  else  by  giving  freer, 
and  to  this  extent  paramount,  scope  to  some  already  existing 
countervailing  rules,  that  there  was  in  the  first  place  to  give 
sway  to  the  rule  thus  curtailed;  because  the  badge  of  its  authen- 
ticity, which  in  the  first  instance  consisted  in  its  necessary 
agreeableness  with  the  nature  and  state  of  man,  has  ceased  to 
accredit  it  to  the  full  extent  of  its  former  operation,  although 
it  amply  does  so  to  a  less  extent.  And  there  would  therefore  be 
the  same  authority  for  thus  restricting  its  operation  that  there 
was  for  its  original  adoption,  and  that  authority  derived  from 
the  same  source.  Nor  wotild  any  of  these  rules,  or  modifications 
ot  them,  be  any  the  less  obligatory  merely  because  they  had 
been  called  rules  of  public  policy  instead  of  laws  of  nature,  if 
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they  were  essentially  the  same  in  their  nature,  and  Lad  been  de* 
rived  from  the  same  source  and  by  the  same  process  of  reason- 
ing. And  we  apprehend  that  all  thosie  rules  of  law  which  are 
usually  called  rules  of  public  policy  are  of  this  character,  hav- 
ing more  or  less  authority  and  operation,  as  the  public  policy 
they  are  designed  to  sustain  is  of  greater  or  le^s  import  to  the 
community. 

Now  among  these  rules  that  have  been  and  aro  so  to  be  devel- 
oped and  are  thus  based,  is  that  which  sustains  tho  inviolability 
of  judicial  sales;  that  which  covers  the  officers  of  the  law,  judi- 
cial and  ministerial,  with  the  panoply  of  its  protection,  when 
within  the  pale  of  integriiy  and  reasonable  diligence;  that  which 
looks  to  the  end  of  strife  and  the  repose  of  society  through  the 
Terity  of  the  records  of  superior  courts  and  the  finality  of  their 
judgments  and  decrees  when  not  disturbed  by  appellate  power. 
And  there  are  many  others  of  like  moment  designed  to  sustain 
the  stability  of  titles  to  property,  a  stable  administration  of  jus- 
tice, and  to  promote  the  peace  and  happiness  of  the  country  in 
general.  Now  when  we  consider  that  the  inevitable  result  of 
holding  notice  before  judicial  sentence  to  be  a  natural  law  is  a 
serious  desecration  of  all  these  important  rules,  we  have  abun- 
dant reason  to  doubt  the  correctness  of  such  a  doctrine.  Be- 
cause, so  far  from  preserving  the  peace  and  happiness  of  society 
in  thus  operating,  its  tendency  is  in  this  directly  the  contraiy. 
For  it  can  not  be  denied  but  that,  if  any  serious  inroad  be  made 
upon  these  great  rules  of  property  and  repose,  no  little  encour- 
agement will  at  once  be  given  to  piratical  adventures  under  color 
of  law.  The  judicial  declaration  of  the  nullity  of  a  judicial 
sentence  is  far  different,  in  its  consequences,  from  its  reversal  on 
error.  The  latter  does  not  affect  titles,  nor  make  innocent  men 
trespassers,  nor  rob  honest  purchasers  either  of  their  money  or 
the  subject-matter  of  their  purchase  after  having  been  invited  to 
buy  under  the  sanctity  of  judicial  proceedings.  The  former 
does  all  this  and  much  more,  for  it  siaikes  a  deadly  blow  at  that 
confidence  in  and  respect  for  the  laws  which  is  the  highest  guar- 
anty for  their  enforcement. 

Then  for  any  operation  to  such  an  extent  as  this,  the  rule  in 
question  falls  far  short  of  the  standard  of  a  natural  law,  and  if 
so  to  any  extent,  some  of  these  others  must  be  of  paramount  im- 
port when  tried  by  the  same  standard.  Perhaps,  however,  it 
would  be  more  accurate  to  say  that  none  of  these  rules  are  nat- 
ural laws,  although  doubtless  the  rendition  of  a  judicial  sentence 
against  a  defendant  without  previous  notice,  express  or  implied. 
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would  be  a  Yiolation  of  one  of  the  most  important  principles 
connected  with  the  administration  of  justice.  Nor  haTe  we  been 
able  to  find  that  the  common  law  consecrated  this  rule  as  a  law 
of  nature  by  a  strict  conformity  to  its  provisions.  On  the  con- 
traxy,  there  is  Teiy  conclusive  evidence  that  it  could  not  have 
been  so  regr.rded. 

The  common-law  proceeding  of  outlawiy  was  inconsistent 
with  such  an  idea  to  its  full  extent.  The  result  of  this  proceed- 
ing waSy  in  the  first  place,  a  judicial  sentence,  by  which  the  de- 
fendant incurred  a  qualified  forfeiture  of  his  lands  and  goods, 
and  a  suspension  of  his  civil  rights  as  a  citizen;  and  in  the  sec- 
ond place  it  enabled  the  plaintiff  in  a  civil  action,  by  application 
to  the  court  of  exchequer,  or  by  petition,  when  his  claim  ex- 
ceeded fifty  pounds,  to  obtain  satisfaction  of  his  claim  by  a  sale 
of  the  property  thus  seized.  And  there  is  a  strong  case  as  to  a 
judgment  of  outlawiy  cited  by  the  court  in  the  case  of  McPher- 
ton  V.  GunLiff  et  oZ.,  11  Serg.  &  B.  438  [14  Am.  Dec.  642],  to 
sustain  the  proceedings  of  the  probate  court  as  to  the  sale  of 
real  estate  when  those  proceedings  were  unsuccessfully  attacked 
on  the  ground  that  it  had  proceeded  under  a  total  mistake  as  to 
the  real  parties  in  interest,  the  court  having  proceeded  under 
the  idea  that  a  family  of  children,  who  were  really  bastards,  were 
the  heirs  of  the  deceased.  That  case  is  cited  from  18  Yin.  Abr., 
tit.  Record,  C,  pi.  2,  from  Bro.  Error,  pi.  78:  **  Becord  of  out- 
lawiy of  divers  persons  was  certified  in  the  exchequer,  among 
whom  one  was  certified  outlawed,  and  was  not  outlawed,  and  that 
his  goods  forfeited  were  in  the  hands  of  I.  N.,  and  upon  process 
made  against  him  he  came  and  said  he  was  not  outlawed,  and 
parcel  of  the  record  came  by  chancery  out  of  B.  B.  into  the 
exchequer;  and  Green,  justice  of  B.  B. ,  came  into  the  exchequer 
and  said  he  was  not  outlawed,  but  that  it  was  misprision  of 
the  clerk.  Skipwith  said  though  all  the  justices  would  record 
the  contiary,  they  shall  not  be  credited  when  we  have  recorded 
that  he  is  outlawed.  QucBre :  What  remedy  is  for  the  party  ? 
It  seems  it  is  a  writ  of  error,  inasmuch  as  there  is  no  original 
against  him,  but  only  record  of  outlawry  without  original :  Br. 
Becord,  pi.  49.  And  in  the  same  book,  pi.  4,  cites  Bro.  Error, 
pi.  78,  it  is  said  the  diversity  is  this,  that  a  man  may  assign 
error  on  a  thing  separate  or  out  of  the  record,  but  he  can  not 
falsify  it."  The  custom  of  foreign  attachments,  by  which  goods 
in  the  hands  of  a  third  person  might  be  sold,  or  money  attached, 
and  unless  the  debtor  appeared  within  one  year  and  successftdly 
disputed  the  debt,  he  was  forever  concluded  as  to  his  rights  in 
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ibe  property  or  money,  was  also  inconsistent  with  soch  an  idea 
to  its  full  extent. 

The  rule  of  the  absolute  verity  of  the  return  of  the  sheriff  that 
he  had  executed  process,  although  in  fact  and  in  truth  he  had 
never  done  so,  was  directly  inconsistent  with  the  idea  that 
notice  before  judgment  was  a  natural  law,  because  if  so,  the 
rule  of  the  verity  of  the  sheriff's  return  would  have  been  an  ab- 
solute nullity.  An  appearance  of  an  unauthorized  attorney  was 
of  the  same  class.  So  was  the  Scotch  law  of  homing.  It  was 
assimilated  to  the  custom  of  foreign  attachments  in  several  re- 
spects. There  is  a  case  in  4  Bing.  686,  Douglas  et  oZ.,  Amgneets, 
V.  Ibrr&sl,  Exfr  of  Hunter,  where,  in  an  action  in  England  on 
one  of  these  judgments  of  homing,  it  was  contended  that  the 
judgment  should  be  held  as  a  nullity  upon  the  principle  of 
universal  justice,  as  the  counsel  expressed  it,  there  having  been 
no  notice  previous  to  the  judgment  of  horning.  But  the  Eng- 
lish court  refused  to  so  hold,  and  said:  ''On  this  question  we 
agree  with  the  defendant's  counsel,  that  if  these  decrees  are  re- 
pugnant to  the  principles  of  universal  justice,  this  court  ought 
not  to  give  effect  to  them.  But  we  think  these  decrees  are  per- 
fectly consistent  with  the  principles  of  justice.  If  we  hold  that 
they  were  not  consistent  with  the  principles  of  justice,  we  should 
condemn  some  of  the  proceedings  of  our  own  courts." 

Finding,  then,  by  this  examination  upon  principle  that  notice 
before  judicial  sentence  is  no  natural  law  in  that  sense  that 
human  laws  would  be  strengthless  before  it,  and  also  finding 
that  the  common  law  has  not  consecrated  it  as  such  by  a  strict 
conformity  to  its  provisions,  we  are  now  at  full  liberty  to  ex- 
amine into  the  common  law  for  fixed  and  known  principles,  if 
any  such  there  be,  which  may  be  inconsistent  with  the  nullity 
of  judicial  sentence  pronounced  without  previous  notice  to  the 
defendant  and  an  opportunity  to  defend. 

If  there  be  such  fixed  and  known  rules,  and  they  are  well 
founded  in  public  policy,  that  look  to  the  stability  of  titles,  the 
stated,  peaceful,  and  quiet  administration  of  the  laws,  and  to  the 
repose  of  society  in  general,  they  must  be  considered  of  para- 
mount obligation,  although  in  their  enforcement  cases  of  indi- 
vidual hardship  may  arise.  And  this  upon  the  maxim,  as  old 
as  the  common  law  itself,  that  a  private  mischief  shall  be 
rather  suffered  than  a  public  inconvenience — a  rule  that  has 
application  to  all  public  sanctions  in  government  and  in  legisla- 
tion, and  is  plainly  recognized  in  some  of  the  declarations  in  our 
faiU  of  rights.     And  it  has  never  been  considered  a  valid  objeo- 
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tion  to  a  rule  of  pablio  policy  that  it  may  piuduce  difiadyantagea 
onjuatly  to  an  individtial,  for  partial  inconvenienoe  is  the  inevi- 
table consequence  of  every  such  rule;  nevertheless,  the  produc- 
tion of  the  general  good  authorizes  their  establishment.  Indeed, 
"  partial  evil  is  universal  good.*' 

It  may  be  safely  assumed  that  by  the  ancient  common  law,  tbt 
idea  that  a  judicial  sentence  was  a  nullity  had  no  place  at  all; 
because  so  long  as  the  king  himself  sat  in  judgment,  such  an 
imputation  would  have  been  a  direct  invasion  of  the  principle 
that  ''the  king  can  do  no  wrong."  Nor  subsequently,  when  his 
multiplying  cases  of  state  induced  him  to  commission  judges  to 
dispense  justice  throughout  his  kingdom ;  for  they  so  dispensed 
justice,  not  for  themselves,  but  for  the  king,  as  the  direct  rep- 
resentative of  majesty  in  the  judgment-seat,  and  as  courts  were 
the  repositories  of  the  same  judicial  powers  that  had  been  before 
in  the  king,  and  were  to  return  to  him  again  in  his  political 
capacity  whenever  their  commission  might  come  to  an  end. 
But  after  the  establishment  of  inferior  courts  with  limited  and 
special  jurisdiction  closed  to  appellate  review  otherwise  than 
through  the  powers  of  superintendency  and  control  assumed  by 
king's  bench,  and  the  rule  had  been  adopted  as  to  all  such 
courts  to  restrict  their  action  within  the  express  and  explicit 
letter  of  their  privileges,  3  Bla.  Com.,  c.  6,  p.  85,  a  foundation 
was  laid  for  such  an  idea  as  to  the  sentences  of  these  courts, 
such  an  idea  being  a  consequence  of  such  a  rule  as  to  the  action 
of  these  courts:  because  the  rule  itself  was  based  upon  the  notion 
that  the  judicial  powers  of  these  courts  derogated  from  the  pow- 
ers of  the  common-law  coturts,  not  only  of  those  at  Westmin- 
ster, but  of  all  others  that  were  open  to  the  appellate  powers  of 
these,  and  their  powers  were  therefore  in  their  essence  limited 
powers. 

But  nevertheless  there  was  no  ground  for  any  such  idea  as  to 
all  these  other  courts  of  record,  although  some  of  them  were 
liuLl  ed  in  their  jurisdiction  like  these  infeiior  courts  to  partic- 
ular subjects,  persons,  or  places;  because,  although  thus  limited 
in  their  jurisdiction,  the  judicial  powers  invested  in  them  were 
not  limited  powers,  but  were  of  the  same  class  of  those  with 
which  the  courts  at  Westminster  were  invested. 

Now  in  order  that  the  rules  of  which  we  are  in  search  may  be 
traced  to  a  reasonable  source,  and  thus  be  authenticated,  upon 
principle  as  well  as  by  authority,  to  be  fixed  rules  of  the  com- 
mon law,  let  it  be  assumed  that  the  brief  expose  just  given  of 
the  character  of  the  powers  invested  in  these  two  classes  of 
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cooris  ia  ooirect;  that  ia  to  say,  that  the  powers  inyested  m 
the  superior  courts  were  general  powers,  and  those  Tested  in  the 
inferior  coorts  limited  powers.  And  the  consequence  would  be, 
as  to  the  former,  that  there  could  be  no  defect  of  power  so  long 
as  judicial  action  was  confined  to  a  subject  within  the  jurisdic- 
tion of  one  of  these  courts,  and  consequently  the  funcUonaiy 
could  never  be  a  trespasser,  however  contraiy  to  law  might  be 
the  proceedings  on  such  a  subject-matter.  But  as  to  the  latter 
there  would  be  a  defect  of  power,  not  only  when  the  subject 
might  be  without  the  jurisdiction,  but  also  when  within  it,  if 
the  mode  of  action  was  without  the  limits  of  the  defined  bound- 
ary, and  consequently  the  functionary  would  be  a  trespasser 
whenever  the  boundary  of  his  powers  had  been  passed,  either 
as  to  the  subject-matter  or  the  mode  of  proceeding;  because 
when  the  powers  of  the  functionaxy  ended,  the  acts  of  the  tres- 
passer began,  all  acts  beyond  these  powers  being  but  the  private 
acts  of  a  private  person. 

Accordingly,  the  doctrine  is  distinctly  laid  down  by  some  of 
the  most  respectable  authorities,  that  *'  the  judgment  of  a  su- 
perior court  is  not  void,  but  only  voidable  by  plea  on  error:"  8 
Bac.  Abr.,  Void  and  Voidable,  C,  p.  170,  citing  Prigg  v.  Adams, 
2  Salk.  674;  S.  C,  Carth.  274;  thus  an  erroneous  attainder  is 
not  void,  but  voidable  by  writ  of  error:  2  Inst.  184,  2  K.  3  fr. 
21,  22.  See  also  1  Ch.  PI.  181,  and  cases  cited  in  note  t;  also 
7  Bac.  Abr.  67.  ''  The  judgments  of  a  superior  court  are  never 
considered  void,  and  until  set  aside  they  are  to  be  considered 
as  regular  judgments  for  every  purpose:"  Stcbbins  Walhridge  v. 
Eiland  Hall,  3  Vt.  114.  *'A  judgment  of  a  court  of  competent 
jurisdiction,  though  rendered  in  a  form  of  proceeding  unknown 
to  our  practice  and  apparently  without  service  of  process,  can 
not  be  treated  as  a  nullity  while  unreversed : "  Weyer  v.  Zone,  3 
Ohio,  305.  '*  However  summary  or  irregular  the  judgment  of  a 
competent  tribunal  may  be,  it  can  not  be  treated  as  a  nullity: " 
Buell  V.  Cross,  4  Id.  329.  **  When  judgment  on  a  forthcoming 
bond  states  that  notice  was  duly  proved,  it  will  be  taken  for 
granted  in  the  appellate  court,  unless  there  be  a  bill  of  excep- 
tions showing  the  contrary;  but  if  the  judgment  contains  no 
such  statement,  and  the  defendant  did  not  appear,  the  judg- 
ment will  be  reversed  as  erroneous:"  Beale  v.  WUson,  4  Munf. 
380.  ''An  imprisonment  under  a  judgment  can  not  be  unlaw- 
ful unless  that  judgment  be  an  absolute  nullity,  and  it  is  not  a 
nullity  if  the  court  has  a  general  jurisdiction  of  the  subject, 
although  it  be  erroneous:"  Ex  parte  Tobias  Watkins,  3  Pet.  202« 
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ffCr  Marshall,  0.  J.    Nor  will  such  a  judgment  be  the  less  obliga- 
toiy  becaoBe  the  error  is  apparent  upon  the  record:  Id.  207. 

And  the  corresponding  doctrine  laid  down  with  equal  dia* 
tinctnesB,  "  that  the  judges  of  the  superior  courts  are  never  to 
bo  made  liable,  either  by  civil  proceedings  or  by  indictment,  for 
anything  done  by  them  in  a  judicial  capacity:"  Hamond  v. 
Hatoea,  2  Mod.  218;  Miller  v.  Seare,  2  W.  Black.  1141;  Oroen- 
veU  V.  Burtoell  et  aL,l  Ld.  Raym.  454;  S.  C,  1  Salk.  396;  1 
Swift's  Dig.  496;  Beid  v.  Hood  and  Burdine,  2  Nott  &  M,  168  [10 
Am.  Dec.  582];  Young  v.  Herbert,  Id.  172;  Sill  v.  PMps,  1  Day, 
815;  Lining  v.  BentJiam,  2  Bay,  5;  Brodie  v.  Bulledge,  Id.  69; 
Seaman  y.  Patten,  2  Cai.  312;  Eemberi  ads.  Kelhj,  Harp.  L.  65, 
and  note.  And  according  to  Lord  Mansfield,  in  Mostyn  v.  Fab^ 
rigas,  Cowp.  172,  the  same  rule  applied  to  every  judge  of  a  court 
not  of  record,  provided  such  court  be  "  subject  to  a  superior  re- 
view." 

But  although  this  doctrine  is  thus  strongly  laid  down,  and  ia 
sustained  by  unbroken  authority,  still  a  judge  who  would  com- 
mit a  crime,  and  by  a  mere  evasion  endeavor  to  screen  himself 
under  the  pretext  of  exercising  his  official  functions,  would 
doubtless  be  liable  to  prosecution.  Because  Sergeant  Hawkins 
says,  and  no  doubt  correctly,  in  his  6th  book,  chapter  28, 5, 6 :  '*  If 
the  court  of  common  pleas  give  judgment  in  an  appeal  of  death, 
or  a  justice  of  the  peace  on  an  indictment  of  high  treason,  and 
award  execution,  both  the  judge  who  sentences  and  the  officer 
who  executes  may  be  guilty  of  felony,  because  these  courts  hav- 
ing no  more  jurisdiction  over  these  crimes  than  mere  privatt 
persons,  their  proceedings  are  merely  void  and  without  any 
foundation." 

But  this  rule  of  exemption  from  liability  has  never  been  held 
applicable  to  the  justices  of  inferior  courts  any  longer  than 
while  they  were  acting  within  their  jurisdiction,  and  the  reason 
generally  given  is  that  their  powers  are  limited,  and  the  mode 
of  their  exercise  and  the  extent  of  their  jurisdiction  are  marked 
out  and  defined.  And  in  looking  into  this  part  of  the  subject, 
one  can  not  but  be  struck  with  the  numerous  statutes  that  have 
been  passed  in  England  from  time  to  time  for  the  protection  of 
this  dass  of  judicial  officers;  such  as  for  the  limitation  of  suits 
against  them,  provision  that  they  must  be  previously  notified  of 
an  intention  to  proceed  against  them,  declaring  that  without 
such  notice  there  shall  be  a  nonsuit,  or  noL  pros,;  that  such  suits 
shall  be  brought  in  particular  localities;  that  these  justices  may 
tender  amends;  that  criminal  information  shall  not  be  allowed 
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against  them  except  tinder  given  circumstances;  and  others  of 
like  character,  all  designed  to  abate  the  rigor  of  the  role  that 
made  them  trespassers  and  liable  in  most  cases  practically  for 
the  wont  of  intelligence  and  learning  and  the  errors  of  an  honest 
judgment. 

Now,  in  order  to  show  the  paramount  sway  of  the  first  of  these 
two  great  rales  of  the  common  law,  we  will  refer  to  its  operation 
in  seyeral  cases,  where  it  has  been  made  to  override  the  sup- 
posed general  rule  that  every  court  must  have  jurisdiction  both 
of  the  subject-matter  of  the  suit  and  of  the  person  of  the  de- 
fendant, otherwise  its  judgments  in  personam  will  be  a  nullity. 
As  one  of  these  instances,  take  the  case  of  Prigg  v.  Adams,  already 
cited  from  2  Salk.  674.  There  the  act  of  parliament  erecting 
the  court  of  conscience  in  Bristol  provided  that  if  any  action 
shall  be  brought  in  any  of  the  courts  of  Westminster  upon  any 
cause  of  action  arising  in  Bristol,  and  it  appeared  upon  trial  to 
be  under  forty  shillings,  that  no  judgment  should  be  entered  for 
the  plaintiff,  and  "if  one  be  entered  it  should  be  void,"  never- 
theless the  court  of  king's  bench  held  that  the  judgment  in 
the  common  pleas  in  this  case  for  five  shillings  on  such  a  cause 
of  action  was  not  a  nulliiy,  but  was  only  voidable  by  plea  on 
error  because  the  common  pleas  was  a  superior  court.  In  this 
case  the  want  of  jurisdiction  of  the  subject-matter  was  upon 
the  face  of  the  record,  and  yet  the  judgment  was  held  not  to 
be  a  nulliiy.  And  it  would  be  no  answer  to  this  to  show  any 
rule  of  pleading  that  might  be  supposed  to  have  prevented  the 
nullity  of  the  judgment,  because  any  such  rule  would  necessa- 
rily presuppose  that  the  judgpaent  was  voidable  only  for  the 
reason  that  ''it  is  a  universal  rule  in  regard  to  all  things  that 
are  void  that  they  are  as  if  they  had  never  been:  void  things  are 
no  things:"  Cable  v.  Cooper,  16  Johns.  155,  citing  22  Yin.  Abr. 
13,  pi.  17. 

So  the  case  of  SldUem's  Eafr  v.  May's  Eafr,  6  Cranch,  267, 
rests  upon  the  same  foundation.  This  case  had  been  tried  in 
the  circuit  court  for  the  district  of  Kentucky,  taken  from  thence 
to  the  supreme  court  of  the  United  States  and  reversed  and  re- 
manded, and  being  again  before  the  circuit  court,  it  was  then 
for  the  first  time  discovered  to  be  a  cause  not  within  the  juris- 
diction of  that  court,  and  upon  division  of  the  judges  as  to 
whether  it  should  be  dismissed  for  want  of  jurisdiction,  that 
question  was  adjourned  to  the  supreme  court,  and  after  consid- 
eration it  was  determined  that  the  circuit  court  of  Kentucky 
should  proceed  with  the  cause.     In  this  case,  then,  although 
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jurisdiction  did  not  appear  upon  the  face  of  the  record,  and 
although  the  circuit  court  certified  affirmatiTely  that  the  cause 
was  without  the  jurisdiction  of  the  court,  nevertheless,  for  the 
reason  that  the  merits  of  the  cause  had  been  finally  decided  in 
the  supreme  court,  its  mandate  had  to  be  obeyed. 

And  upon  the  same  foundation  it  was  said  by  Holt,  C.  J.,  in 
Dmnina  Begina  t.  Bamaby,  1  Salk.  182,  that  although  the  jus- 
tice had  no  jurisdiction  of  a  prosecution  for  cutting  down  trees 
in  the  night-time  under  the  statute  of  43  Eliz.,  c.  7,  if  the  de- 
fendant had  title  to  the  land,  and  that,  upon  a  conviction  in 
such  case,  the  justice,  as  well  as  he  who  might  execute  his  sen- 
tence, would  be  liable  to  an  action,  yet  that  if  the  justice's  pro- 
ceedings were  confirmed  in  B.  B.,  in  such  case  no  action  would 
lie  against  either,  "  for  then  it  is  supported  by  the  authority  of 
this  court."  Here,  then,  although  the  justice  had  no  jurisdic- 
tion of  the  subject-matter,  yet  as  soon  as  his  judicial  sentence 
has  received  the  affirmative  of  a  superior  court,  it  has  become 
as  valid  as  it  would  have  been  in  a  case  that  had  actually  been 
committed  by  law  to  his  jurisdiction,  and  not  excepted  out  of  it 
as  this  was,  the  decision  of  the  latter  court  having  now  become 
the  law  of  the  case,  to  remain  so  until  reversed  on  error. 

In  the  first  two  cases,  that  is  to  say,  the  cases  from  2  Salkeld 
and  from  6  Cranch,  there  was  no  margin  for  any  presumption 
in  favor  of  the  jurisdiction  of  the  court  over  the  subject-matter, 
because  the  contrary  appeared.  In  the  other  case  from  1  Salkeld, 
the  principle  is  that  upon  a  presumption  of  jurisdiction  the 
superior  court  vfould  pronoimce  a  judgment  that  would  i*ender 
it  forever  afterwards  impossible  to  show  anything  against  the 
jurisdiction  of  the  inferior  court.  In  all  the  cases,  however, 
there  was  in  fact  and  in  truth  an  absolute  want  of  jurisdiction 
of  the  subject-matter.  They  were  all  cases  that  had  never  been 
committed  to  these  courts  respectively  by  law  for  their  deliber- 
ation and  adjudication,  and  were  therefore  really  without  their 
powers.  And  if  it  be  true  that  every  judicial  sentence  is  ipso 
/ado  a  nullity,  unless  both  the  subject-matter  and  the  person 
be  within  its  jurisdiction,  these  must  all  have  been  nullities. 
These  are  therefore  cases  that  go  to  prove  that  this  proposition, 
that  the  decision  of  a  court  on  a  case  beyond  its  jurisdiction  is 
a  nullity,  although  true  in  the  abstract,  is  to  some  extent  prac- 
tically false,  and  is  subservient  at  least  to  the  paramount  rule 
that  the  judgment  of  a  superior  court  is  not  void :  and  it  must 
be  also  subject  to  another  paramount  rule,  that  a  judgment  of  a 
eourt  of  record  whose  jurisdiction  is  superior  and  final  is  con- 
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clusiTe  tio  ifcfl  the  world,  and  puts  an  end  to  all  inquiiy  concern- 
ing matters  decided  by  it.  Because  this  was  the  ground  upon 
which  the  supreme  court  of  the  United  States  refused  the  writ 
of  habea8  corpus  to  Tobias  Watkins,  although  urged  to  do  so 
upon  the  ground  that  the  record  of  the  circuit  court  for  the 
District  of  Columbia  showed  upon  its  face  that  the  ofifense  of 
which  he  was  convicted  was  not  within  the  jurisdiction  of  that 
court,  but  without  it:  Iks  parte  TMaa  Wailcins^  3  Pet.  193. 

Upon  the  same  ground  rest  the  several  decisions  of  the  su- 
preme court  of  the  United  States,  that  announce  and  reiterate 
the  doctrine  that  although  that  court  will  not  presume  in  favor 
of  the  jurisdiction  of  the  other  federal  courts,  because  they  are 
all  courts  of  limited  jurisdiction,  and  jurisdiction  must  there- 
fore be  alleged  in  their  records,  otherwise  their  proceedings  are 
erroneous;  nevertheless,  that  without  such  allegation  their  judg- 
ments are  not  absolute  nullities,  which  may  be  totally  disre- 
garded. And  this  seems  clear  from  the  remark  of  Mr.  Justice 
Washington,  in  delivering  the  opinion  of  the  court  in  McCor- 
mick  V.  SuUivarU^  10  Wheat.  192,  that  these  courts  "  are  all  of 
limited  jurisdiction;  but  they  are  not  on  that  account  inferior 
courts,  in  the  technical  sense  of  those  words,  whose  judgments, 
taken  alone,  are  to  be  disregarded."  And  then  by  the  remarks 
of  Mr.  Justice  Woodbury,  in  delivering  the  opinion  of  the  court 
in  the  case  of  The  Bank  of  (he  United  Slates  v.  Moss  et  al,,  Q 
How.  40,  when  combating  the  idea  that  the  judgments  of 
these  courts,  when  jurisdiction  was  not  alleged,  were  nulli- 
ties, "  that  this  view  is  supported  by  the  English  doctrine. 
There,  though  judgments  of  inferior  courts  or  commissions  are 
often  void  when  on  their  face  clearly  without  their  jurisdiction, 
and  may  be  proved  to  be  so,  and  avoided  without  writ  of  error: 
3  Bac.  Abr.,  Error,  A;  Case  of  the  Marshalsea,  10  Co.  77  a; 
Hawk.  P.  C,  c.  50,  sec.  3;  yet  the  judgment  of  a  superior  court 
is  not  void,  but  only  voidable  by  plea  on  error: "  Bac.  Abr. ,  Void 
and  Voidable,  C;  Prigg  v.  Adams,  2  Salk.  674;  S.  C,  Carth. 
274. 

Nor  is  this  remark  of  any  the  less  force  in  showing  the  ground 
upon  which  these  decisions  rest  (that  of  the  distinction  between 
superior  and  inferior  courts  as  to  the  conclusiveness  of  their 
judgments  until  reversed),  that  the  particular  case  upon  which 
Judge  Woodbury  was  remarking  had  been  tried  upon  the  merits, 
because  the  principle  is  the  same  whether  the  judgment  was 
rendered  upon  default  or  after  the  trial  of  issues  of  fact.  No 
distinction  as  to  this  is  to  be  found  in  any  English  case;  uor» 
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indeed,  could  it  seem  to  have  any  existence  anywhere  unless  it 
would  be  conceded  that  consent  could  gire  to  a  court  jurisdic- 
tion of  a  subject-matter  that  had  not  been  committed  to  it  bj 
law. 

If,  then,  this  rule  as  to  the  validity  of  the  judgments  of  a 
BUjierior  court  will  in  some  cases  override  the  undoubted  rule 
that  to  authorize  a  judgment  the  court  must  have  jurisdiction  of 
the  subject-matter  and  of  the  person,  so  far  in  some  cases  as 
not  only  to  prevent  the  consequences  of  Oih  judgment  being 
held  void  that  was  rendered  by  a  court  having  no  jurisdiction  at 
til  over  the  subject-matter,  but  actually  to  make  such  judgment 
perpetually  good  against  all  the  world,  as  in  cases  where  the 
eourt  was  not  only  superior  but  final  in  its  powers,  is  it  at  all 
more  unreasonable,  or  indeed  as  much  so,  that  for  the  mere 
purpose  of  preventing  the  consequences  of  holding  a  judgment 
a  iiuUity,  the  same  rule  should  be  made  to  override,  in  cases 
where  the  court  has  undoubted  jurisdiction  of  the  subject-mat- 
ter, that  which  requires  also  the  jurisdiction  of  the  person? 
Upon  general  principles  there  would  seem  to  be  much  less  diffi- 
culty in  dispensing  with  jurisdiction  of  the  person  than  the' 
subject-matter.  For  it  would  seem  at  first  blush  almost  clear 
that,  if  the  subject-matter  was  without  the  jurisdiction  of  the 
court  there  was  no  foundation  at  all  for  the  entire  proceeding; 
and  that  nothing  short  of  something  approaching  very  nearly 
to  judicial  legerdemain  could  sustain  proceedings  under  such 
circumstances;  while  on  the  other  hand,  if  there  was  a  plaintiff 
and  a  declaration,  there  would  seem  at  least  to  be  one  party 
and  a  regular  complaint  against  another,  and  whatever  judicial 
action  the  court  might  take  on  these  would  be  upon  a  valid 
foundation. 

There  would  be  another  general  consideration  in  favor  of  this 
view  of  the  matter.  Each  person  within  the  territorial  jurisdic- 
tion of  a  court  is  subject  to  its  power  unless  specially  exempted, 
but  causes  of  action  are  parceled  out  among  different  courts. 
Thus  each  court  has  jurisdiction  of  all  persons  within  its  limits 
unless  specially  excepted,  but  of  no  cause  of  action  not  com« 
mitted  to  it.  Therefore  it  would  seem  that  there  could  very 
rarely  be  an  absolute  want  of  power  as  to  the  person,  and 
might  often  be  as  to  the  subject-matter.  In  other  words,  under 
our  system  all  our  superior  courts  have  a  general  jurisdiction  as 
to  persons  and  a  limited  jurisdiction  as  to  subject-matter,  and 
therefore  there  should  be  a  more  liberal  intendment  as  to  the 
jmiadietion  of  the  person  than  of  the  subject-matter.    And  this 
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would  seem  to  be  the  true  foundation  of  the  rule  that,  although 
a  presumption  will  not  be  indulged  as  to  the  subject-matter, 
yet  presumptions  as  to  jurisdiction  over  the  person  will  be  in- 
dulged. And  this  general  view  seems  not  unsustained  by  the 
usages  of  the  English  courts  in  sustaining  jurisdiction  as  to  the 
person  in  some  cases  upon  the  ground  of  native  allegiance;  in 
others,  upon  the  ground  that  the  obligation  sought  to  be  en- 
forced was  contracted  within  the  county;  and  in  others,  upon 
tho  ground  that  property  had  been  left  in  the  county  under  the 
protection  of  the  laws. 

But  apart  from  these  general  considerations,  there  would  seem 
to  be  others,  touching  the  nature  of  the  powers  of  a  superior 
court  and  the  protection  of  the  judges  of  these  courts,  which  is 
said  by  Chief  Justice  De  Gray  to  be  '*  absolute  and  universal," 
3fUltir  V.  Seare,  2  TV.  Black.  1141,  that  are  more  conclusive. 
We  have  already  alluded  to  the  difference  between  the  powers 
of  superior  and  inferior  courts,  and  shown  that  those  of  the 
latter  were  essentially  limited  powers  and  the  former  general 
powers.  But  the  nature  of  these  geneml  powers  will  be  more 
fully  developed  by  the  deiiuitions  respectively  of  superior  and 
inferior  courts,  given  by  the  supreme  court  of  the  United  States 
in  the  case  of  Grignon's  Lessee  v.  Astor  et  aL,  2  How.  341;  in 
which  case  the  county  court  of  Brown  county,  in  tho  then  terri- 
tory of  Michigan,  was  held  to  bo  of  the  former  class,  and  its 
proceedings,  when  collaterally  assailed,  held  valid  in  ordering 
the  sale  of  lands  of  an  intestate,  without  notice,  either  actual  or 
constructive,  to  the  parties  iu  interest,  although  the  statute, 
under  which  it  proceeded,  in  express  terms  enacted  that  before 
the  court  should  pass  upon  the  representation  of  the  necessity 
to  sell,  'Mt  shall  order  due  notice  to  be  given  to  all  x>arties  or 
their  guardians  to  show  cause  against  the  granting  of  the  license 
to  sell,"  and  providing  also  publication  in  a  newspaper  in  case 
any  of  the  parties  were  non-residents.  The  following  are  the 
definitions  alluded  to  above:  ''The  true  line  of  distinction  be- 
tween courts  whose  decisions  are  conclusive,  if  not  removed  to 
an  appellate  court,  and  those  whose  proceedings  are  nullities  if 
their  jurisdiction  does  not  appear  on  their  face,  is  this:  a  court 
which  is  competent  by  its  constitution  to  decide  on  its  own 
jurisdiction,  and  to  exercise  it  to  a  final  judgment  without  set- 
ting forth  in  their  proceedings  the  facts  and  evidence  on  which 
it  is  rendered,  whose  record  is  absolute  verity,  not  to  be  im- 
pugned by  averment  or  proof  to  the  contrary,  is  of  the  first 
description:  there  can  be  no  judicial  inspection  behind  the 
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judgment  saye  by  appellate  power.  A  court,  which  is  so  con- 
stitated  that  its  judgments  can  be  looked  through  for  the  facta 
and  evidence  which  are  necessaiy  to  sustain  it,  whose  decision 
is  not  evidence  of  itself  to  show  jurisdiction  and  its  lawful  exer- 
cise, is  of  the  latter  description;  every  requisite  for  eith^^r  must 
appear  on  the  face  of  their  proceedings,  or  they  are  nnllities." 
It  appears,  then,  by  these  definitions  that  among  the  powers  in- 
vested in  the  courts  of  the  former  class  is  that  of  deciding  upon 
its  own  jurisdiction. 

The  definition  of  jurisdiction  given  in  Bum's  law  dictionary, 
page  407,  is  this:  ''Jurisdiction  is  authority  or  power  which  a 
man  hath  to  do  justice  in  causes  of  complaint  brought  before 
him."  And  he  cites  Lilly  Abr.  120,  where  that  author  remarks : 
"  The  courts  at  Westminster  have  jurisdiction  over  all  England; 
all  the  other  courts  are  confined  to  their  particular  jurisdiction, 
which  if  they  exceed,  then  whatever  they  do  is  erroneous." 
And  Chief  Justice  Shaw  remarks,  in  Hopkins  v.  Hie  Covimon- 
loeaUh,  3  Met.  462:  "The  word  'jurisdiction'  (jus  dicere)  is  a 
term  of  large  and  comprehensive  import,  and  embraces  eveiy 
kind  of  judicial  action  upon  the  subject-matter,  from  finding 
the  indictment  to  pronouncing  the  sentence." 

So  it  is  said  in  St4Xie  of  Rhode  Island  v.  3fa68achu8eit8,  12  Pet. 
718:  "Any  movement  by  a  court  is  necessarily  the  exercise  of 
jurisdiction."  And  although  it  is  said  correctly  in  Orignon  v. 
Astor,  2  How.  338,  **  where  there  are  adverse  parties,  the  court 
must  have  power  over  the  subject-matter  and  the  parties,"  this  is 
but  reiterating  the  general  rule,  lo  which  we  have  already  seen 
there  are  exceptions,  but  which  is  of  imiversal  efficiency  on  a 
direct  proceeding  in  error  for  reversal. 

Such  being  the  x>ower8  of  these  courts,  and  such  their  juris- 
diction and  its  exercise,  we  will  proceed  to  illustration  with  a 
supposed  case.  Suppose  a  declaration  regularly  filed  in  one  of 
our  circuit  courts,  process  of  summons  regularly  issued  thereon 
and  returned  in  proper  time,  indorsed  as  follows:  "  Executed 
the  within  writ  on  the  wiihin-namcd  defendant,  by  leaving 
a  true  written  copy  thereof  at  his  residence,  in  Washita 
county,  with  Sarah  Ann,  his  wife,  who  is  a  member  of  his  fam- 
ily over  the  age  of  fifteen  years."  At  a  proper  time  during  ihe 
term,  upon  calling  the  defendant  and  his  failure  to  answer,  the 
plaintiff  moves  for  a  judgment  by  default,  whereby ,  upon  in- 
spection of  the  sheriff's  return,  the  question  arises  whether 
there  has  been  such  service  as  the  law  requires.  There  could 
seem  to  be  no  groimd  of  doubt  but  this  would  be  a  clear  case 
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for  the  exercise  of  rightful  jurisdiction  in  determining  the  ques- 
tion  whether  or  not  the  return,  that  the  copy  was  left  with  the 
defendant's  wife,  sufficiently  showed  that  the  copy  was  left  with 
'*a  white  person."  Because  the  question  legitimately  and  di- 
rectly arose  in  the  regular  progress  of  the  cause,  and  when 
passed  upon  would  seem  to  be  directly  within  the  principle  of 
the  Zhwkess  of  Kingston's  Case,  11  Howell's  State  Trials,  261, 
restricted  in  operation  in  Scott  y.  Shearman,  2  W.  Black.  979, 
to  ''  courts  of  record  having  competent  jurisdiction  of  the  sub- 
jecir-matter,"  and  afterwards  again  enlarged  in  Oohan  v.  Maingay, 
Irish  T.  B.  37,  39,  60,  after  full  discussion  and  examination,  to 
''all  courts  having  competent  authority." 

When  therefore  the  circuit  court  should  have  thus,  within  its 
rightful  jurisdiction,  decided  this  service  of  its  process  suffi- 
cient, and  had  so  stated  upon  its  record,  it  would  seem  inevita- 
ble that  a  judgment  thereupon  rendered  against  the  defendant 
could  not  be  a  nullity,  but  must  remain  a  valid  judgment  until 
reversed  by  appellate  power;  because  the  judicial  ascertain- 
ment of  the  due  service  of  the  process  of  summons  in  such  a 
case  must  be  as  authoritative  as  when  ascertained  by  the  in- 
spection of  a  return  by  a  sheriff  that  he  had  executed  the  pro- 
cess upon  the  defendant  in  proper  person;  since  in  each  case 
the  court  exercised  its  competent  judicial  powers. 

And  the  judgment  by  default  which  followed  would  be  equally 
valid  in  each  case,  and  would  stand  upon  the  same  footing  in 
all  respects,  except  that  it  might  be  possible  that  an  appellate 
court  might  reverse  one  of  them  for  an  erroneous  adjudication 
as  to  the  sufficiency  of  service,  while  in  the  other  there  would 
be  no  ground  to  suppose  it  insufficient.  In  both  cases,  however, 
the  return  of  the  sheriff  was  the  record  evidence,  upon  the  in- 
spection of  which  the  court  determined  as  to  the  existence  of 
the  fact  upon  which  depended  its  rightful  exercise  of  jurisdic- 
tion over  the  person  of  the  defendant,  and  having  found  this 
fact  to  exist  in  the  exercise  of  its  power  to  decide  upon  its  own 
jurisdiction  and  so  entered  it  of  record,  the  judgment  against 
the  defendant  seems  necessanly  valid  until  reversed  on  error. 

To  determine  whether  or  not  the  service  of  the  process  of 
summons  is  sufficient,  is  certainly,  at  this  stage  of  the  proceed- 
ings, as  regular  and  as  clearly  within  the  rightful  jurisdiction 
of  the  court  as  to  these  questions  as  would  be  decisions  as  to 
others  at  a  subsequent  stage  of  the  proceedings  as  to  such.  In 
other  words,  the  question  presented  as  to  the  sufficiency  of  ser- 
vice is  a  case  as  legitimate  to  call  into  action  the  judicial  powers 
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of  the  court  as  to  that  qnestioiiy  as  a  demurrer  to  the  declara- 
tiojiy  inteipoeed  by  the  defendant,  would  be  a  case  as  to  ques- 
tions that  would  be  thus  raised.  And  each  would  be  but 
different  steps  taken  by  the  court  in  adjudicating  upon  the  sub- 
ject-matter,  or  ''cause  of  complaint  brought  before  the  court," 
fay  the  declaration  which,  under  our  practice,  is  the  first  step. 

Nor  does  the  service  of  process  of  summons  upon  the  defend- 
ant, or  the  determination  by  the  court  that  it  has  been  properly 
served,  confer  any  new  power  upon  the  court.  If  so,  the  court 
would  haye  power  conferred  upon  it  by  its  own  officers  and  by 
itself,  which  would  be  absurd.  The  court  had  already  power 
oyer  the  defendant,  if  within  reach  of  its  process,  and  the  pro- 
cess is  the  instrumentality  by  which  this  power  can  be  right- 
fully exercised.  If  the  power  is  exercised  without  the  process, 
it  is  wrongfully  exercised,  but  not  the  less  exercised  because 
wrongfully  exercised.  It  is  still  the  exercise  of  judicial  power, 
and  iLe  record  speaks  the  verity  of  its  exercise  as  the  sheriff's 
return  of  ''executed"  speaks  the  verity  of  service  c'  process, 
although  there  may  have  been  in  fact  no  service  at  v.ll.  If  a 
process  of  summons  were  executed  upon  an  ambassador,  or 
upon  a  citizen  of  another  state  within  his  own  sovereignty,  or 
a  court  marshal  should  have  one  executed  on  one  not  subject  to 
marshal  law,  all  such  would  be  nugatory  acts,  and  there  would 
be  no  more  authority  in  such  courts  over  such  persons  than  be- 
fore the  service  of  process  upon  them.  Notice,  or  no  notice, 
then,  can  not  affect  the  question  of  judicial  power,  but  can  only 
relate  to  its  rightful  exercise. 

The  result  of  this  mode  of  reasoning,  then,  from  the  premises 
that  superior  courts  are  invested  by  law  with  the  power  to  decide 
upon  their  own  jurisdiction,  is  simply  the  same  that  is  an- 
nounced by  the  authorities  that  we  have  first  cited,  that  the 
judgments  of  such  courts  are  not  void,  but  only  voidable  by  plea 
on  error;  and  is  in  exact  harmony  with  that  other  doctrine,  that 
the  protection  in  regard  to  the  judges  of  these  courts  is  absolute 
and  uniyersal.  And  then  these  three  concurring  doctrines  be- 
ing thus  well  sustained  by  reason,  authority,  and  obvious  public 
policy,  and  being  in  direct  conflict  with  the  supposed  paramount 
rule  that  a  judicial  sentence  without  previous  notice  and  an  op- 
portuniiy  to  defend  is  an  absolute  nullity,  which  at  most  can 
only  work  private  mischief,  we  are  of  opinion  that  this,  although 
a  most  important  rule  of  law,  must  yield  to  the  rule  that  judg- 
ments of  superior  courts  are  not  void,  but  only  voidable  by  plea 
on  error. 
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The  consequence  is,  that  if  a  cause  of  complaint  brought  be- 
fore one  of  these  courts  be  of  a  subject-matter  actually  within 
its  jurisdiction,  so  as  to  give  a  foundation  for  its  proceedings, 
although  in  these  there  may  be  errors  of  the  most  palpable  kind, 
although  in  the  exercise  of  its  jurisdiction  over  this  subject-mat- 
ter it  may  have  disregarded,  misconstrued,  or  disobeyed  the 
plain  provisions  of  the  law,  which  gave  it  the  power  to  hear  and 
determine  the  case  before  it,  nevertheless  its  judgment  is  not  a 
nullity  which  may  be  entirely  disregarded,  but  must  stand  and 
be  operative  until  reversed  on  error  or  appeal.  And  this  be- 
cause, as  is  said  by  the  supreme  court  of  the  United  States,  in 
the  case  of  The  UmJted  States  v.  ArrecUmdo  elal.,e  Pet.  729,  " it 
is  a  universal  principle  that  when  power  or  jurisdiction  is  dele- 
gated to  a  pubHc  officer  or  tribunal  over  a  subject-matter,  and 
its  exercise  is  confided  to  his  or  their  discretion,  the  acts  so  done 
are  binding  and  valid  as  to  the  subject-matter,  and  individual 
rights  will  not  be  disturbed  collaterally  for  anything  done  in  the 
exercise  of  that  discretion  within  the  power  and  authority  con- 
ferred. The  only  question  which  can  arise  between  an  individ- 
ual claiming  a  right  under  the  act  done,  and  the  public  or  any 
person  denying  its  validity,  are,  power  in  the  officer  and  fmud 
in  the  party.  All  other  questions  are  settled  by  the  decision 
made  or  the  act  done  by  the  tribunal  or  officer ;  whether  executive : 
Marbury  v.  Madisony  1  Cranch,  170,  171;  legislative:  McCuUoch 
V.  Maryland,  4  Wheat.  423;  Satterlee  v.  MaUhewson,  2  Pet.  412; 
Providence  Bank  v.  Billings ,  4  Id.  563;  judicial:  Perkins  v.  Fair- 
yield,  11  Mass.  227;  McPherson  v.  Cunliff,  11  Serg.  &  R.  429  [14 
Am.  Dec.  642];  adopted  in  Thompson  v.  Tolmie,  2  Pet.  167,  168; 
or  special:  Rogers  v.  Bradshaw,  20  Johns.  739,  740;  Shand  v. 
Henderson,  2  Dowl.  P.  C.  621;  unless  an  appeal  is  provided  for, 
or  other  revision  by  some  appellate  or  supervisory  tribunal  is 
prescribed  by  law." 

We  are  fully  aware  that  there  are  highly  respectable  authori- 
ties, besides  some  of  the  previous  decisions  of  this  court,  which 
are  directly  against  the  conclusion  to  which  we  have  arrived  on 
tbo  main  question;  but,  with  due  deference,  we  think  all  such 
ha  re  lost  sight  of  the  controlling  distinction  between  the  judi- 
cis  1  powers  of  superior  and  inferior  courts  of  special  and  lim- 
ite  ^  jurisdiction,  and  the  consequent  paramount  doctrine  tiiat 
the  judgment  of  a  superior  court  can  never  be  a  nullity  to  be 
enti'^ely  disregarded.  The  English  cases  usually  relied  upon 
certainly  afford  no  just  grounds  for  conclusions  opposite  to 
ours,  for  those  cases,  like  tbo  old  case  of  Buchannon  v.  Rucker^ 
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1  Camp.  63,  and  the  most  recent  of  JFhrffuson  y.  Mahon,  3  Per. 
&  Dav.  143,  haying  arisen  upon  actionB  of  aasumpsU  upon  for- 
eign judgments,  their  true  doctrine  is  simply  that,  to  raise  an 
assumpsit  in  law,  the  pariy  assuming  must  either  directly  or  in- 
directly be  personally  connected  with  the  matter  *out  of  which 
the  assumpsU  is  to  be  raised,  all  foreign  judgments  being  there 
regarded  as  but  prima  facie  evidence  of  debt  or  duty.  And  as 
to  American  authorities,  some  of  these  haye  been  essentially 
modified;  as  the  earlier  by  the  later  decisions  in  New  York: 
Ibote  and  Beebe  y.  Stevens,  17  Wend.  483;  Hart  y.  Seiooas,  21  Id. 
40;  or  strongly  counteryailed  by  the  decisions  of  other  tribu- 
nalB  of  higher  authority,  as  the  case  of  William  M.  Gwin  et  al.  y. 
McCarroU,  1  Smed.  &  M.  361,  by  the  case  of  Orignon's  Lessee  y. 
Aster  et  al.y2  How.  319;  or  are  equivocal  and  evasiye.  See  Mr. 
Justice  Trimble's  opinion  as  judge  of  the  circuit  court  of  Ken- 
tacky,  quoted  verbatim  and  indorsed  in  gross  by  the  supreme 
court  of  the  United  States,  in  Hollingsworth  y.  Barbour  et  al.,  ^ 
Pet.  475. 

Nor  do  any  of  the  cases  decided  in  England  or  in  the  supreme 
court  of  the  United  States,  where  the  judgment  was  declared 
invalid  or  null  for  want  of  jurisdiction  of  the  person  of  the  de- 
fendant, in  any  degree  conflict  with  our  views;  for  after  consid- 
erable search,  all  such  cases  that  we  have  been  able  to  find  were 
cases  in  inferior  courts,  and  where  there  was  an  absolute  want  of 
jurisdiction  of  the  person,  as  the  Marshalsea  Case,  supra,  which 
court  had  jurisdiction  of  only  such  as  were  of  the  king's  household ; 
and  this  case  was  not  approved  in  England,  and  was  greatly 
modified  in  TruscoU  v.  Carpenter,  1  L.  Raym.  229,  where  the 
court  said:  "And  therefore  the  resolution  in  the  case  of  Mar- 
shalsea was  a  hard  resolution  and  warranted  by  none  of  the 
books  there  cited."    And  the  case  of  Grant  v.  Sir  Charles  Gould, 

2  H.  Black.  102,  where  the  prohibition  was  asked  because  Grant 
was  not  a  soldier,  and  was  therefore  not  liable  to  martial  law; 
and  the  case  of  Wise  v.  Withers,  3  Cranch,  331,  where  a  court- 
martial  had  imposed  a  fine  upon  a  justice  of  the  peace,  who,  by 
act  of  congress,  was  exempt  from  military  duty,  and  was  conse- 
quently not  a  person  over  whom  the  court-martial  had  any 
jurisdiction. 

We  might  further  fortify  our  conclusions  as  to  the  main  point 
by  a  further  reference  to  some  authorities  having  some  bearing 
apon  it:  Bull.  N.  P.  244,  245;  Meadows  v.  Duchess  of  King- 
nton,  Amb.  761;  PhiUipps  v.  Crawly,  Freem.  84;  Burrows  v. 
Jemino,  2  Stra.  733;  Harg.  Law  Tracts,  465,  469.     And  also 
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by  some  analogies  in  reference  to  the  rule  of  oondnsiyeness  of 
ecclesiastical  sentences,  exchequer  and  admiralty  condemna- 
tions, and  by  a  reference  to  tbe  doctrines  of  the  conclusiyeness 
of  sales  made  under  decrees  and  on  judgments,  and  execution 
on  adversary  process;  and  to  the  doctrine  of  protection  to  min- 
isterial officers  who  issue  and  execute  process,  both  mesne  and 
final;  but  we  haye  already  protracted  our  yiews  to  an  unreason- 
able length,  and  conclude  as  to  this  point  by  a  brief  summary 
of  the  groimds  of  our  opinion. 

Notice  before  judicial  sentence  is  not  a  law  of  nature;  or,  at 
least,  not  such  in  a  sense  that  would  make  a  human  law  non- 
obligatory,  that  would  circumscribe  the  sphere  of  its  operation. 
Nor  has  the  common  law  consecrated  it  as  such  by  a  strict  con- 
formity to  its  mandates. 

Then  there  may  be  an  obligatory  law  paramount  to  the  law  of 
notice  before  judicial  sentence. 

By  the  common  law  the  judgment  of  a  superior  court  is  not 
void,  but  only  voidable  by  plea  on  error.  This  is  established, 
not  only  by  the  common-law  books,  but  is  also  expressly  recog- 
nized as  the  common  law  by  the  supreme  court  of  the  United 
States. 

As  a  consequence  of  this  law,  the  judges  of  these  courts  are 
protected  absolutely  and  universally  from  prosecution  or  suit  for 
what  they  do  in  their  judicial  capacity. 

This  rule  of  law  and  this  consequence  from  it  are  reasonably 
to  be  accounted  for  when  the  origin  of  these  courts  is  looked  at, 
and  the  nature  of  the  judicial  powers  vested  in  them  is  consid- 
ered. The  existence  of  this  rule  of  law  and  this  consequence^ 
besides  being  thus  established  by  authority,  is  also  further  estab- 
lished by  a  legitimate  process  of  reasoning  predicated  upon  the 
foundation  that  among  the  powers  vested  by  law  in  these  courts 
is  the  power  to  decide  upon  their  own  jurisdiction.  A  direct 
and  emphatic  authority  for  this  foundation  is  the  supreme  court 
of  the  United  States  in  the  case  cited. 

The  rule,  then,  that  by  the  common  law  the  judgments  of  a 
superior  court  are  not  void,  but  only  voidable  by  plea  on  error, 
being  reasonably  accounted  for  by  an  examination  into  the  ori- 
gin of  these  courts,  and  an  examination  of  the  nature  of  the 
powers  vested  in  them,  and  being  preserved  as  a  part  of  the 
common  law  in  books  of  the  highest  authority,  and  expressly 
recognized  as  such  by  the  supreme  court  of  the  United  States, 
and  sustained  by  a  legitimate  process  of  reasoning  from  premises 
laid  down  by  that  court  in  reference  to  a  distinguishing  charao- 
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terislic  of  superior  courts,  must  be  considered  as  ascertained  and 
£xed  law. 

This  being  so,  the  question  is  one  of  precedence.  When 
these  two  rules  of  law  conflict,  which  must  yield  ?  To  this  the 
maxim  of  the  law,  that  a  private  mischief  shall  be  rather  suffered 
thtin  a  public  inconyenience,  would  seem  to  give  a  satisfactory 
answer.  Because  the  law  of  notice  looks  clearly  to  the  protec- 
tion of  private  rights,  while  the  law  of  the  validity  of  judgments 
until  reversed  by  appellate  powers,  whilst  it  also  protects  private 
rights,  looks  emphatically  to  the  effective  administration  of  jus- 
tice, the  sanctity  of  records,  the  protection  of  the  ministers  of 
justice,  that  they  may  fearlessly  discharge  their  duties,  the  sta- 
bility of  titles,  the  end  of  strife,  and  the  repose  of  society. 
And  another  answer  equally  conclusive  is,  that  a  question 
whether  there  has  been  notice  or  no  notice  relates  not  to  the 
investiture  of  judicial  power,  but  its  rightful  exercise. 

But  although  we  adopt  the  rule  in  question  as  a  very  general 
rule,  we  do  not  adopt  it  or  any  of  the  rules  with  which  it  har- 
monizes, or  is  sustained  as  universal  rules.  We  are  not  sure 
that  we  know  any  universal  rule  of  law  or  that  any  exists  that 
will  have  application  to  eveiy  matter  that  may  be  brought  within 
the  letter  of  the  definition.  We  are  sure  this  can  not  em- 
brace eveiy  case  that  might  possibly  arise  that  would  come 
within  the  letter  of  its  description,  as  we  have  more  than  once 
distinctly  intimated  in  the  course  of  our  remarks.  If  a  circuit 
court  were  to  assume  jurisdiction  of  a  matter  committed  by  law 
to  the  probate  court  exclusively,  or  the  county  court  were  to 
assume  jurisdiction  of  a  military  officer,  or  if  the  probate  court 
were  to  try  and  condemn  a  man  for  high  treason,  such  proceed- 
ings would  be  all  nullities,  because  there  would  be  no  founda- 
tion at  all  for  such  proceedings:  no  case  had  ever  been  pre- 
sented to  bring  into  action  any  judicial  power  of  these  courts. 
So  a  judgment  might  even  be  void,  under  some  circumstances, 
from  some  peculiar  and  inflexible  policy  of  the  law  for  the  pro- 
tection of  infants,  married  women,  idiots,  or  lunatics. 

These  general  observations  we  make  simply  to  indicate  more 
distinctly  our  views  of  the  important  questions  passed  upon. 

The  remaining  question  before  us  in  this  case  is  whether  or 
not  the  probate  court  is  to  be  regarded  as  a  superior  court  within 
the  principles  laid  down. 

We  answer  emphatically  that  in  our  opinion  it  must  be  so 
considered.  Because  it  is  not  only  a  court  of  record,  but  a  con- 
stitutional court  of  fixed  and  permanent  character,  invested  with 
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general  jurisdiction  and  plenary  powers  oyer  the  mattei^s  coin- 
mitted  by  law  to  its  peculiar  cognizance,  and  open  to  review  bj 
appeal.  There  is  abundant  authority  thus  to  hold  as  to  this 
court,  and  if  there  was  not,  it  would  be  a  matter  of  serious  pub- 
lic concern.  Because,  while  in  point  of  law  it  is  equal,  in  point 
of  fact  it  is  a  more  important  court  to  the  people  of  this  state 
than  the  circuit  court.  And  this  will  be  manifest  at  once,  when 
it  is  considered  that  it  only  requires  a  period  of  about  forty 
years  to  pass  every  atom  of  property  in  the  state,  real  and  per- 
sonal, and  many  choses  in  action,  through  the  ordeal  of  the 
probate  court;  while  it  is  estimated  that  the  whole  would  not 
be  passed  through  the  circuit  court  in  an  entire  century. 

We  feel  freely  warranted,  therefore,  not  only  on  the  score  of 
authority,  but  for  cogent  reasons  of  public  poHcy,  to  fix  this 
court  upon  the  footing  of  superior  courts:  McPherson  v.  Cunliff, 
11  Serg.  &  B.  429  [14  Am.  Dec.  642] ;  Kemp  v.  Kennedy,  5  Cranch, 
173;  Orignon  v.  Astor,  2  How.  340;  Orani  v.  Raymond,  6  Pet.  220. 

Entertaining  these  views,  and  so  holding  the  law  as  to  the 
two  foregoing  questions,  we  have  but  to  say,  as  to  the  supposed 
error  in  the  case  before  us,  that  the  general  and  well-settled  rule 
of  law  in  such  is  that  when  the  proceedings  of  such  a  court  are 
collaterally  drawn  in  question,  and  it  api>ears  on  the  face  of 
them  that  the  court  had  jurisdiction  of  the  subject-matter,  such 
proceedings  are  voidable  only,  although  there  may  be  obvious 
errors,  and  therefore  we  can  judicially  see  only  what  the  court  has 
done,  and  not  whether  it  has  proceeded  in  inverso  ordine,  eiTo- 
neously,  according  to  the  proof  before  them,  or  what  they  have 
omitted  or  ought  to  have  done:  Vaorhees  v.  The  Bank  of  the 
United  States,  10  Pet.  476. 

The  several  previous  decisions  of  this  court  as  to  the  absolute 
nullity  of  the  judgments  of  a  superior  courii,  when  the  record 
fails  affirmatively  to  show  previous  notice,  express  or  implied,  to 
the  defendant,  will  no  longer  be  regarded  as  law,  and  they  are 
hereby  overruled. 

And  finding  in  the  record  that  the  court  had  jurisdiction  of 
the  subject-matter,  and  that  the  orders  in  question  were  made, 
we  find  no  error  in  the  record,  and  the  judgment  of  the  circuit 
court  must  be  affirmed. 

Walker,  J.,  dissenting. 


Judgment  Which  Apfeabs  from  Record  to  have  been  Taken  with- 
out Notice  is  a  DuUity :  Jones  v.  Commercial  Bank,  35  Am.  Dec.  419,  and  note; 
and  Bucli  a  judgment  may  be  attacked  collaterally:  Siciggart  ▼.  Harber,  39 
Id.  419,  and  note;  Homer  v.  State  Bank  of  Indiana,  48  Id.  355.     See  aluo 
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note  to'Bimeler  v.  DawtoUf  Id.  435;  PeUon  v.  Plainer,  42  Id.  197,  and  note. 
For  fall  discnaiioaof  robject  that  notice  in  general  la  neoesaary  to  the  validity 
of  a  judgment,  aee  Flint  River  SteambocU  Co,  y.  Foster,  48  Am.  Dec.  270,  note. 

Judgments  abm  Cokolusiw  until  Reoulably  Rsvebsxd:  Smith  v. 
Tupper,  43  Am.  Dec.  483,  and  caaes  cited  in  note;  Douglcus  v.  MomU,  47 
Id.  375. 

JuDiciAi.  Officer  is  not  Liable  in  Ciyil  Action,  when  acting  judi- 
cially and  within  the  sphere  of  his  jnriadiction:  Stone  y.  (Ttoom,  40  Am.  Dec 
131,  and  note;  JBarhaloo  v.  RcmdaUt  32  Id.  46,  and  note;  WiUon  v.  Mayor  of 
New  York,  43  Id.  719,  and  note  724. 

Judgment  Based  on  Faise  Retubn:  See  Fovaier  y.  Lee,  32  Am.  Dec 
172,  and  note  with  references. 

Jurisdiction  of  Persons  to  be  Bound  bt  Judgment  or  other  deter- 
mination is  acquired  by  their  voluntary  appearance  in  the  proceedings,  or  by 
the  actual  or  constructive  service  of  proceaa:  See  Fisher  v.  Baaaett,  33  Am. 
Dec  239,  note;  Sx  parte  Cheatham,  44  Id.  525,  and  note;  Oilman  y.  Thomp' 
•M,  34  Id.  715. 

Evert  Act  of  Court  of  Competent  Jurisdiction  ia  presumed  to  have 
been  rightly  done  until  the  contrary  appf^ara:  Fox  v.  Hoyl,  31  Am.  Dec.  761; 
AdaOu  v.  Jeffries,  40  Id.  477. 

The  principal  case  is  cited  in  Hemphill  v.  Sappington,  11  Ark.  731; 
Biseoe  v.  Sandtfur,  14  Id.'  568;  Exports  Mar,  12  Id.  84;  Miller  v.  Barkaloo, 
18  Id.  292;  Sullivan  v.  Deadman,  19  Id.  485;  and  in  Brumiey  v.  The  StaU>, 
to  the  point  that  the  judgment  of  a  auperior  court  ia  not  void,  but  only  void- 
able by  plea  in  error.  It  ia  alao  cited  in  Byers  v.  FouiUr,  12  Id.  218,  where 
the  court  hold  the  same  doctrine  with  regard  to  the  circuit  oourta  of  the 
United  States. 


Spbikg  v.  Boublakd. 

fll  AaxaxbaBp  658.] 

Replevin  will  not  Lie  for  property  held  by  an  officer  by  virtue  of  an  eze« 
cution. 

Replevin  by  Nicholas  Spring  against  Alne  Bourland,  sheriff. 
Plaintiff  in  his  declaration  alleged  that  the  property  was  taken 
by  said  sheriff,  and  that  he  fttill  detained  the  same.  Defendant 
avowed  the  taking,  and  justified  under  an  execution  directed 
against  the  goods  of  one  Waite.  Plaintiff's  demurrer  to  said 
avowry  was  overruled  by  the  court,  and  he  took  this  appeal. 

S.  F.  Clark,  for  the  appellant. 
Duval,  contra. 

By  Court,  Scott,  J.  This  case,  it  seems  from  the  counsel's 
brief,  has  been  brought  up  to  induce  a  review  of  the  doctrine 
of  the  case  of  Ooodrich  v.  Fritz,  4  Ark.  525,  decided  here  some 
years  ago;  in  which  it  was  held  that  *'  replevin  can  not  be  main- 
tained against  an  officer  who  has  the  custody  and  possession  of 
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property  under  a  yalid  execution."    That  suit,  like  this,  was 
instituted  by  a  stranger  to  the  execution  against  a  constable. 

As  to  the  general  proposition  of  law  touching  the  concurrency 
of  the  remedies  of  replevin  and  trespass  de  bonis  asportatis,  the 
-counsel  is  correct;  but  he  is  mistaken  in  supposing  that  our  entire 
:replevin  statute  is  a  literal  copy  of  that  of  New  York.  That  does 
not,  like  ours,  prohibit,  either  by  general  words  or  special  provis- 
ion, a  stranger  to  the  execution  from  its  use  against  an  officer  for 
property  levied  upon  and  in  his  custody;  but  simply  provides 
tbat ''  no  replevin  shall  be  at  the  suit  of  the  defendant  in  any 
execution  or  attachment/'  etc. :  Bev.  Stat,  of  New  York,  part  3, 
€.  8,  sec.  5;  consequently  the  cases  cited  from  the  New  York 
reports  fall  short  of  the  point  made. 

The  Kentucky  statute  as  to  this  was  originally  like  that  of 
New  York:  Pamph.  Acts  of  Ky.,  1830,  p.  251;  and  while  in 
force  the  decisions  of  that  state  corresponded  with  those  cited 
from  the  latter  state;  but  in  1842  the  legislature  of  Kenttkcky 
repealed  her  entire  replevin  statute  and  enacted  a  new  one, 
in  which  it  was,  among  other  things,  enacted  that  ''  no  cross- 
replevin  or  replevin  for  property  in  the  possession  of  an  officer 
t>y  virtue  of  legal  authority,  or  other  person  by  order,  decree, 
or  judgment  of  a  court,  shall  be  brought:"  Acts  1842,  p.  45, 
sec.  2.  There  was  no  other  restrictive  or  prohibitory  clause  of 
Any  character  in  the  act. 

Under  this  new  statute,  a  defendant  in  an  execution'  brought 
replevin  against  a  constable  for  his  only  plow-horse,  which,  by 
the  laws  of  Kentucky,  was  exempt  from  seizure  and  sale  by 
execution  or  other  legal  process.  He  obtained  a  judgment  in 
the  court  below,  but  the  court  of  appeals  reversed  it  upon  the 
«ingle  ground  that  the  language  of  the  statute  which  we  have 
quoted  was  broad  enough  to  prohibit  all  persons  whomsoever 
from  bringing  the  action  for  property  taken  and  held  under 
color  of  any  valid  legal  process.  And  the  court,  for  illustra- 
tion, cited  the  case  of  replevin  by  a  stranger  (to  an  execution) 
against  the  officer  who  might  levy  on  it,  as  being  excluded  by 
this  general  provision;  and  as  being  authorized  only  in  virtue 
of  a  subsequent  express  provision  of  the  statute  upon  the  terms 
of  bond  and  security  conditioned  to  pay  the  plaintiff  ten  per 
cent,  damages  in  case  the  stranger  failed  in  his  action:  Laffell 
▼.  WoBh^  4  B.  Mon.  92.  This  authority  sustains  the  case  of 
Ooodrich  v.  Fritz,  4  Ark.  525,  and  we  have  found  none  to  the 
contrary. 

The  case  of  Beebe  v.  De  Baun,  8  Ark.  563,  approved  in  Fhelan 
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T.  BonTiam,  9  Id.  889,  cited  bj  counsel  as  in  effect  overturning 
Ooodrich  v.  FriU,  supra,  certainly  has  no  such  bearing,  and  can 
not  be  so  understood  when  the  remarks  of  the  court  are  considered 
with  reference  to  the  subject-matter  then  before  them.  It  is 
true,  so  far  as  the  provisions  of  the  statute  then  under  examina- 
tion by  the  court  were  concerned,  that  the  *'  replevin  statute  of 
New  York  is  the  original  of  which  ours  is  a  literal  copy;"  but 
this  is  not  true  as  to  the  provisions  of  the  statute  involved  in 
this  case,  as  we  have  seen.  And  although  the  doctrine  of  Beebe- 
V.  De  Baun  greatly  enlarges  the  field  for  the  operation  of  our 
statute  beyond  the  limits  fixed  by  the  previous  cases  decided  in 
this  court,  so  far  as  the  subject-matter  of  a  replevin  suit  is  con- 
cerned, it  certainly  does  not  extend  its  use  to  parties  to  whom^ 
it  was  prohibited  by  the  statute  itself,  or  to  a  subject-matter  ex- 
cluded by  the  same  prohibition. 

Finding,  then,  the  doctrine  assailed  thus  sustained  by  an  au- 
thority so  respectable  as  the  court  of  appeals  of  Kentucky,  and 
being  by  no  means  sure  but  that  the  will  of  the  legislature  has 
been  truly  interpreted,  we  shall  hold  the  case  of  Ooodrich  v.  FrUi 
as  good  law.  If  the  practical  operation  of  its  doctrine  be  incon- 
venient, the  remedy  is  with  the  legislature,  by  whom  it  will  ba 
doubtless  provided  if  in  their  wisdom  it  shall  be  deemed  proper.. 

Finding  no  error  in  the  record,  let  the  judgment  be  affirmed 
with  costs. 

Replevin  can  not  bx  Maintained  against  Shxbifp  for  property  taken 
on  execution  from  the  possession  of  the  judgment  debtor:  Kellogg  v.  Churchill^ 
9  Am.  Dec.  104,  and  note;  Oint  v.  Cole,  10  Id.  616,  and  note;  8mUk  v.  Hvnt- 
ington,  14  Id.  331.  But  the  contrary  doctrine  is  maintained  in  Dunham  v» 
Wychoff,  20  Am.  Dec.  695,  and  extensive  note  thereto;  Bruen  v.  Ogden,  Id. 
503,  and  note;  AUen  ▼.  Crary,  25  Id.  506,  and  note;  PhiUipsv.  HarrU,  19  Id.. 
166;  Clark  v.  SHnner,  11  Id.  302. 

Tex  nuNCiPAL  gasx  is  cited  and  distinguished  in  the  case  of  Hershe^ 
▼.  The  ClarktvUle  Inst.,  15  Ark.  128. 


Wassell  v.  Rbabdon. 

{11  AXKAXBAB,  700.] 

GnrxBAL  Rttlx  is  that  Agents  can  not  Act  So  as  to  Bind  thxib  Pbin^ 
CIPALS  where  they  have  or  represent  interests  adverse  to  the  principals. 

AflXNT  or  Both  Pabties. — Plaintiff's  attorney,  employed  to  collect  a  note» 
was  appointed  by  the  defendant  with  knowledge  of  the  fact,  his  at»> 
tomey  in  fact  to  confess  judgment  on  said  note:  Held,  that  the  exercise 
of  said  power  by  said  attorney  was  consistent  with  fair  dealing. 

^WZR  TO  CONTESS  JUDOUENT    GiTEN   BT  DeKBNDANT  TO  PLAINTITT'S  At> 

TOBNXT  is  a  power  coupled  with  an  interest,  and  is  irrevocable. 
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Limitation  dois  not  Eztinouish  Contract,  but  is  a  defense  in  bar  to  a 
recovery  npon  it,  and  mnst  always  be  pleaded. 

Limitation — ^Revocation  of  Powsb. — A  power  of  attorney  to  confess  jadg- 
ment  apon  a  note  was  not  exercised  until  the  statute  has  run  against  the 
note:  Hddi  that  as  the  limitation  does  not  extinguish  the  subject-mat- 
ter the  power  was  not  revoked. 

Hempstbad  &,  JoBsaoVy  attorneys  at  law,  were  employed  by  L. 
J.  Reardon  to  collect  two  notes  against  John  Wassell.  To  save 
costs  of  litigation,  said  Wassell,  with  knowledge  of  the  above 
facts,  executed  to  said  attorneys  a  power  of  attorney  to  con- 
fess judgment  upon  the  two  notes.  In  June,  1845,  Hempstead 
&  Johnson,  in  accordance  with  said  power,  caused  a  judgment  to 
be  entered,  which  by  reason  of  some  irregularity  was  defective, 
and  after  vainly  endeavoring  to  enforce  it,  it  was  dismissed. 
Upon  ihe  above  facts,  some  time  in  1849,  and  after  the  statute 
had  run  against  the  notes,  the  said  attorneys  were  permitted  to 
confess  judgment,  which  ruling  Wassell  now  assigns  as  error. 

Fowler,  for  the  plaintiff. 

S.  n,  Hempstead,  contra. 

By  Court,  Walker,  J.  The  defendant  executed  to  the  plaint- 
iff's attorneys  a  power  of  attorney,  by  which  they  were  empow- 
ered to  confess  judgment  for  said  defendant  on  a  note  which 
the  plaintiff  had  placed  in  the  hands  of  such  attorneys  for  col- 
lection. By  virtue  of  this  power,  judgment  was  regularly  con- 
fessed and  entered  of  record.     To  this  judgment  it  is  objected: 

1.  That  the  attorney  at  law  for  the  plaintiff  could  not  act  as 
attorney  in  fact  for  the  defendant  touching  the  same  subject- 
matter,  on  account  of  his  prior  retainer  by  the  plaintiff — the  in- 
terest and  rights  of  the  plaintiff  and  defendant  being  adverse. 

2.  That  the  judgment  was  not  confessed  until  after  the  note 
was  barred  by  limitation,  and  that  it  was  the  duty  of  the  attor- 
ney to  have  interposed  this  defense. 

3.  That  the  power  was  revoked  by  the  efflux  of  time. 

As  a  general  inile,  it  is  true  that  agents  can  not  act  so  as  to 
bind  their  principals,  where  they  have  or  represent  interests 
adverse  to  the  principal's.  This  rule  is  founded  upon  the  con- 
sideration that  the  principal  bargains  for  the  skill  and  vigilant 
attention  of  the  agent  to  the  subject-matter  intrusted  to  him; 
and  the  policy  of  the  law  will  not  tolerate  the  existence  of  an 
adverse  interest  in  the  agent  to  that  of  his  principal,  for  fear 
it  may  influence  his  conduct  to  the  prejudice  of  interests  of 
the  principal.  This  well-recognized  rule  is  particularly  appli- 
cable to  buying  and  selling  agents,  where  the  principal  con- 
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tracts  for  the  services  of  an  agent  at  a  time  when  he  has  no 
interest  in  the  subject  intrusted  to  him,  but  subsequently,  bj 
his  own  act,  acquires  interest  in  it  adyerse  to  that  of  the  prin- 
cipal. 

In  the  case  before  us  the  attorney  had  no  interest  in  the  mat- 
ter of  his  agency  unless  it  should  arise  from  his  claim  to  com- 
pensation as  a  collector,  which  may  or  may  not  have  been 
otherwise  settled;  nor  had  the  plaintiff  any  interest  whatever 
in  the  act  to  be  done  of  which  the  principal,  at  the  time  he  in- 
stituted him  agent,  was  not  fully  advised;  and  if  such  disquali- 
fication existed,  he,  by  his  own  act,  expressly  waived  it  by 
conferring  upon  the  agent  such  power  with  a  knowledge  of  the 
facts.  When  it  is  remembered  that  the  whole  ground  upon 
which  this  rule  is  based  rests  upon  the  fraudulent  advantage 
which  such  an  interest  may  stimulate  the  agent  to  take  to  the 
prejudice  of  his  principal's  rights,  it  will  scarcely  be  contended 
that  the  circumstances  of  this  case  bring  it  within  the  reason 
and  spirit  of  the  rule.  The  principal  was  informed  of  the  na- 
ture and  extent  of  the  interest  which  the  payee  in  the  note  had 
in  the  act  to  be  performed  by  the  agent.  The  facts  disclosed 
in  the  instrument  itself  prove  this;  and  that  it  was  intended 
that  the  act  to  be  performed  should  inure  to  the  Mutual  benefit 
of  both  the  payor  and  payee:  to  the  first,  by  saving  him  the 
expense  incident  to  a  suit  in  the  usual  form;  to  the  other,  by 
facilitating  and  making  certain  a  recovery. 

This,  therefore,  was  not  a  mere  naked  power,  in  which  the 
principal  was  alone  interested,  but  a  power  coupled  with  an  in-  . 
teres t  in  a  third  person,  made  upon  good  and  sufficient  con- 
sideration, and  in  regard  to  which  the  principal  was  well  ad- 
vised, and  so  far  from  an  undue  advantage  having  been 
taken  of  him  in  the  relationship  in  which  the  agent  stood 
towards  him,  he  only  did  that  which  every  truthful,  honest  man 
should  do,  and  what  every  prudent,  considerate  attorney  should 
accede  to.  The  act  which  the  attorney  undertook  to  perform 
was  in  perfect  harmony  v^ith  the  interest  of  his  cHent  and  vrith 
the  duty  and  integrity  of  defendant,  the  payor. 

If  the  attorney  had  undertaken  to  defend  for  the  payor,  as  it 
is  argued  that  he  should  have  done,  then  indeed  he  would  have 
represented  adverse  interests  inconsistent  vrith  those  of  his 
principal.  But  it  is  evident  that  such  is  not  the  nature  of  his 
undertaking.  He  was  not  only  not  authorized  to  interpose  a 
defense  to  the  action,  but  the  powers  conferred  upon  him  nega- 
tive the  idea  that  any  defense  existed.     Suppose  the  agent  had 
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offered  to  defend,  and  npon  a  rule  to  show  hj  what  authority 
he  appeared  for  the  purpose  of  defense,  had  produced  the  power 
of  attorney  directing  him  to  confess  judgment  upon  the  debt,  it 
is  evident  that  such  showing  would  have  been  held  insufficient. 
We  think,  therefore,  that  there  was  no  such  adveise  interest 
involved  in  the  act  to  be  done  as  to  disqualify  the  attorney  from 
confessing  judgment. 

It  is  next  contended  that  by  the  efflux  of  time  the  subject- 
matter  of  the  power  was  extinguished,  and  thereby  the  power 
was  revoked.  The  effect  of  limitation  is  not  to  extinguish  the 
contract.  On  the  contrary,  it  is  a  defense  in  bar  to  a  recovery 
upon  the  contract,  which  confesses  and  admits  a  valid  existing 
contract,  which  by  lapse  of  time  is  presumed  to  have  been  satis- 
fied. It  is  invariably  required  to  be  pleaded,  and  will  not  be 
otherwise  noticed  by  the  court.  The  case  of  Biscoe  et  cU.  v. 
Jenkins  et  al.,  10  Ark.  118,  relied  upon  by  counsel  to  sustain 
their  position,  was  decided  under  a  very  different  state  of  facts 
from  those  presented  in  this.  The  question  in  that  case  was 
not  whether  efflux  of  time  extinguished  a  contract,  but  whether 
part  payment  by  one  of  several  joint  contractors,  made  after  the 
cause  of  action  had  been  barred  by  limitation,  would  take  it  out 
of  the  operation  of  the  statute  as  to  all. 

Lapse  of  time  at  most  only  furnishes  presumptive  evidence  of 
a  revocation  by  the  agent  of  his  power  by  renunciation,  but  this, 
like  all  the  other  modes  of  revocation  except  that  of  the  death 
of  the  principal,  applies  to  mere  naked  powers  over  which  the 
principal  has  absolute  control,  and  not  to  powers  coupled  with 
an  interest,  or  such  as  are  made  upon  sufficient  consideration, 
or  for  the  mutual  benefit  of  the  parties.  These  are  not  revoca- 
ble at  the  pleasure  of  the  principal:  they  partake  of  the  nature 
of  contracts,  and  in  cases  where  there  is  an  interest  in  the  thing 
itself,  the  power  is  not  revocable  even  by  the  death  of  the  prin- 
cipal, as  was  decided  by  this  court  at  the  last  January  term,  in 
the  case  of  Yeatea  et  al,  v.  Fryor,  11  Ark.  68. 

Story,  in  his  work  on  agency,  says:  ''  But  where  an  authority 
or  power  is  coupled  with  an  interest,  or  where  it  is  given  for  a 
valuable  consideration,  or  where  it  is  part  of  the  security,  there, 
unless  there  is  an  express  stipulation  that  it  shall  be  revocable, 
it  is  from  its  own  nature  and  character,  in  contemplation  of  law, 
irrevocable,  whether  it  is  expressed  upon  the  face  of  the  instru- 
ment conferring  the  authority  or  not:"  Story  on  Agency,  608. 
So  if  a  power  of  attorney  be  given  as  part  of  the  security  to  a 
creditor,  the  power  is  irrevocable:  WaUh  v.  WhUcamb^  2  Esp. 
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565;  Hammond  y.  AUen,  2  Sunrn.  387;  or  if  a  letter  of  at- 
torney is  taken  to  sell  a  ship  as  a  security  upon  a  loan  of  money, 
it  is  irrevocable:  Hunt  v.  Ennis,  2  Mason,  244;  or  to  collect 
and  receive  outstanding  debts  to  the  benefit  of  a  creditor;  and 
it  has  also  been  held  that  a  power  of  attorney  to  confess  judg- 
ment is  not  revocable:  Oades  v.  Woodward,  1  Salk.  87.  And  so 
firmly  established  is  the  law  on  this  point,  that  even  the  death 
of  the  principal  after  the  commencement  of  the  term,  but  before 
judgment  rendered,  will  not  revoke  the  power  to  confess  judg- 
ment: IkiUer  V.  Jocelyn,  2  Stra.  882;  Chancy  v.  Needham,  Id. 
L081.  Stoiy,  in  his  work  on  agency,  says:  ''The  ground  of 
this  doctrine  is  that  the  party  shall  not  be  at  libertjf  to  violate 
his  own  solemn  agreement,  or  to  vacate  his  own  security  by  his 
own  wrongful  act;  for  that  would  be  to  enable  him  to  perpe- 
trate a  fraud  upon  innocent  persons,  who  have  placed  implicit 
confidence  in  him,  which  is  against  the  clearest  principles  of 
justice  and  equity:"  Story  on  Agency,  609. 

The  above  remarks  of  this  learned  jurist  we  hold  to  be  pecu- 
liarly applicable  to  the  case'  before  us;  and  after  an  agreement 
entered  into  upon  good  and  sufficient  inducements  and  consid- 
eration, and  after  an  indulgence  under  such  agreement^  to  per- 
mit the  principal  to  revoke  and  set  aside  his  contract  and 
interpose  a  defense  based  upon  the  very  indulgence  he  had 
acquired  under  the  agreement,  would  indeed  be  contrary  to  the 
"  clearest  principles  of  justice  and  equity,"  and  an  act  which  we 
can  not  sanction. 

Whether,  if  the  defendant  cotdd  show  that  a  valid  defense 
had  accrued  to  him  since  the  execution  of  the  power,  the  court 
should  not,  upon  proper  showing,  permit  him  to  plead,  or 
would  consider  the  power  as  being  revoked  by  the  extinguish- 
ment of  the  subject-matter  in  regard  to  which  the  power  was 
conferred,  and  refuse  to  permit  judgment  to  be  entered,  or 
would  permit  the  power  to  be  executed  and  leave  the  party  to 
his  equitable  relief  before  the  chancellor,  it  is  unnecessary  for 
us  to  decide,  as  no  such  question  is  presented  in  this  case. 
There  was  no  offer  made  by  the  defendant  in  the  circuit  court 
either  to  revoke  the  power  or  to  interpose  a  defense.  The  pro- 
ceedings are  regular,  and  a  valid  judgment  rendered  thereon. 

Let  the  judgment  be  affirmed,  with  coste. 


Aqxnt  can  von  Deal  in  Mattibs  of  Aoknot  for  his  Own  Bknxfit;  and 
where,  being  employed  to  purchase  property  for  hia  prindpal,  he  purchasea 
in  hia  own  name,  eqnity  will  declare  him  a  trustee  for  the  principal:  StoUuf 
T.  ShlUt  44  Am.  Deo.  723,  and  cases  cited  in  note  thereto. 
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EffYBOT  OF  STATxras  OF  LiiOTATiONS  IS  TO  Destbot  Rbmsdt  without  im- 
pairing the  right; :  OommonweaUh  v.  MeOowan^  7  Am.  Deo.  737;  Ludlow  v. 
Van  Camp^  11  Id.  529,  and  note;  Belkwip  v.  QkoBon^  27  Id.  721. 

Statutb  or  Limitations  must  be  Plbadbd:  SUtth  v.  Murpkjf,  41  Id.  232, 
and  note;  Koks  v.  KeUetj,  47  Id.  661. 


Floyd  v.  State, 

[12  Abkansab,  43.] 

To  Establish  Ofpknbe  of  False  Imprisonment  on  the  part  of  the  states 
the  state  is  only  required  to  show  the  imprisonment. 

EvE&T  CoifFiNEMBNT  OF  THE  PERSON  IS  Imprisonmbnt,  Whether  It  he 
m  a  oommon  prison  or  In  a  private  house,  or  in  the  stocks,  or  even  by 
forcibly  detaining  one  in  the  public  streets. 

Charge  should  be  Set  out  in  Warrant  of  Arrest  under  our  statutes. 

Seoondart  Evidence,  if  not  Objected  to  at  the  Time,  is  Competent 
to  go  to  the  jury,  and  it  is  too  late  to  object  for  tlie  first  time  in  the  ap- 
pellate court. 

Defendant  Procuring  Ailrest  without  Ant  Legal  Warrant,  authority, 
or  reasonable  or  justifiable  cause,  is  guilty  of  false  imprisonment,  although 
he  was  not  actually  present  when  the  arrest  was  made. 

Defendant  in  False  Imprisonment  Attemptinu  to  Justify  under 
WAfiRANT  of  arrest  must  produce  one  that  is  legal  and  valid  upon  its 
face,  and  he  is  not  excused  from  a  similar  showing  where  he  does  not  offer 
the  warrant  itself,  but  rests  and  relies  upon  proving  its  contents. 

Fix)YD  was  indicted  for  false  imprisonment,  and  eonvicted;  a 
motion  for  a  new  trial  having  been  overruled,  he  appealed.  The 
evidence  in  the  bill  of  exceptions  is  substantially  as  f oUowb  : 
One  Cook  was  arrested  on  some  kind  of  process  ordering 'his 
body  to  be  taken,  and  was  brought  before  the  justice  who  issued 
the  process,  tried,  and  on  the  affidavit  of  Floyd  and  the  testimony 
of  other  witnesses  was  committed  until  he  gave  bond  to  answer 
on  the  charge  of  removing  com  from  Floyd's  premises.  On  the 
trial  of  Floyd,  the  original  process  under  which  Cook  was 
arrested  was  not  offered  in  evidence  by  either  side;  there  was 
testimony  showing  that  Floyd  was  not  actually  present  at  the 
time  of  the  arrest,,  and  did  not  assist  in  it;  there  was  some  con- 
flict as  to  whether  Cook  went  willingly  or  not,  and  desired  the 
arrest;  the  instruction  of  the  court  upon  this  point  appears  from 
tlie  opinion  of  the  court;  other  evidence  is  stated  in  the  opinion. 

Pike  and  Cummins,  for  the  appellant. 

Clendenin,  attorney  general,  conira. 

By  Court,  Johkson,  0.  J.  This  is  a  prosecution  for  false  im* 
prisonment.    In  order  to  establish  this  offense  on  the  part  of 
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^the  state,  she  is  only  required  to  show  the  ixnprisomnont,  and 
.when  that  is  done,  it  devolves  upon  the  defendant  to  prove  that 
he  was  justified  in  what  he  did,  and  that  the  imprisonment  was 
lawful.  Every  confinement  of  the  person  is  an  imprisonment, 
whether  it  be  in  a  common  prison,  or  in  a  private  house,  or  in 
the  stocks,  or  even  by  forcibly  detaining  one  in  the  public 
streets:  Arch.  Grim.  L.  471;  2  Inst.  589;  Hobert  and  Stroud's  Case, 
Cro.  Car.  210;  Com.  Dig.,  Imprisonment.  The  defendant  must 
either  prove  that  he  did  not  imprison  the  party,  or  he  must  jus- 
tify the  imprisonment:  Arch.  Crim.  L.  471.  The  argument  of  the 
defendant's  counsel  is,  that,  inasmuch  as  trespass  will  not  lie 
against  a  party  who  sues  out  a  regular  and  valid  process,  and 
that  as  false  imprisonment  includes  a  trespass,  that  therefore 
false  imprisonment  can  not  be  maintained  under  like  circum- 
stances. That  the  doctrine  contended  for  is  correct  as  a  general 
and  abstract  proposition,  we  will  not  at  this  time  controvert; 
but  the  question  here  to  be  determined  is,  whether  such  a  state 
of  fact  is  shown  to  exist  as  to  make  a  parallel  case,  and  con- 
sequently to  warrant  the  conclusion  attempted  to  be  drawn. 
The  charge  is,  that  the  defendant  did  the  act  complained  of 
without  any  legal  warrant,  authority,  or  justifiable  cause.  If 
he  has  shown,  upon  the  trial  in  the  court  below,  that  he  pro- 
cured the  arrest  to  be  made  under  and  by  virtue  of  a  regular 
and  valid  warrant,  we  think  he  has  fully  answered  the  charge 
preferred  against  him,  and  that  consequently  he  stands  justified 
in  the  eye  of  the  law;  but  if,  on  the  contrary,  he  has  failed  to 
show  any  legal  warrant,  authority,  or  reasonable  or  justifiable 
cause  whatsoever  for  the  act,  it  is  clear  that  the  defense  of  jus- 
tification is  not  made  out,  and  that  as  a  matter  of  course  the 
conviction  is  right. 

It  is  contended  that  the  law  does  not  absolutely  require  that 
the  charge  should  be  set  out  in  the  warrant  of  arrest.  This  was. 
true  at  the  common  law,  but  is  not  so  since  the  passage  of  our 
statute.  The  twenty-first  section  of  chapter  52  of  the  digest 
enacts  that:  "If  it  shall  appear,  on  such  examination,  that  any 
criminal  offense  has  been  committed,  such  officer  shall  forth- 
with issue  a  proper  warrant,  reciting  the  acquisition  and  com- 
manding the  officer  to  whom  it  shall  be  directed  to  take  the 
accused  without  delay  and  bring  him  before  such  officer  to  be 
dealt  with  according  to  law." 

The  principle  that  secondary  evidence,  if  not  objected  to  at 
the  time,  is  competent  to  go  to  the  jury,  and  that  it  is  too  late 
to  object  for  the  first  time  in  the  appellate  court,  is  a  familiar 
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one,  and  "will  not  be  disputed.  But  the  question  here  recurs,* 
whether,  admitting  the  whole  testimony  to  be  technically  com- 
petent and  legal,  it  discloses  a  regular  and  valid  warrant.  The 
substance  of  the  testimony  bearing  upon  this  part  of  the  case  is, 
that  the  special  constable  arrested  Cook  under  a  "process  of 
some  kind,"  which  had  been  issued  by  a  justice  of  the  peace, 
that  the  process  comm^ded  the  officer  to  take  the  body,  that 
the  arrest  was  made  in  the  same  township  in  which  it  was 
issued,  and  that  the  defendant  said  he  was  haying  him  arrested 
to  get  his  rights.  Do  these  facts  show  that  Cook  was  arrested 
under  a  legal  warrant  f  We  think  not  It  is  clear  that,  as  the 
defendant  did  not  offer  the  warrant  itself,  but  relied  alone 
upon  a  showing  of  its  contents,  he  should  at  least  have  made  it 
appear  that  it  ran  in  the  name  of  the  state.  It  may  have  been 
"  some  kind  of  process,"  and  yet  utterly  deficient  in  some  of  the 
essential  requisites  of  a  valid  writ.  If  he  had  attempted  to  jus- 
tify imder  the  warrant  itself,  and  had  offered  the  warrant  in 
evidence,  he  most  assuredly  would  have  been  held  to  the  pro- 
duction of  one  legal  and  valid  upon  its  face;  and  if  so,  it  is 
manifest  that  he  could  not  be  excused  from  a  similar  showing 
when  he  rested  and  relied  upon  its  contents,  and  that  no  pre- 
sumption could  obtain  in  favor  of  the  latter  that  would  not 
equally  hold  in  respect  to  the  former.  From  this  view  of  the 
testimony,  we  consider  it  clear  that  the  arrest  was  made  without 
any  legal  warrant,  and  this  being  the  case,  the  conclusion  drawn 
from  a  supposed  different  state  of  fact  can  not  be  upheld.  The 
defendant  did  not  attempt  to  justify  under  any  other  authority, 
nor  did  he  pretend  that  such  a  state  of  case  existed  as  would 
have  authorized  him  to  do  the  act  of  his  own  accord  and  with- 
out a  warrant.  It  is  true  that  from  the  testimony  it  appears 
the  defendant  was  not  actually  present  when  the  arrest  was 
made,  yet,  as  he  first  put  the  law  in  motion,  and  was  mainly 
instrumental  in  causing  the  act  to  be  done,  we  consider  him 
legally  liable  for  the  consequences.  We  have  thus  disposed  of 
all  the  questions  made  by  the  motion  for  a  new  trial  which  re- 
late to  the  law  and  the  testimony. 

The  next  and  last  relates  to  the  finding  as  squaring  with  the 
instruction  of  the  court.  The  instruction  is:  "If  the  jury  be- 
lieve Cook  went  willingly,  and  would  not  have  been  compelled 
to  go  if  he  had  not  gone  willingly,  it  is  no  false  imprisonment; 
but  the  manner  of  the  arrest  be  what  it  may,  if  the  jury  believe 
that  Cook  had  laid  a  plan  to  get  himself  arrested  in  order  to 
render  the  persons  arresting  him  liable,  it  is  no  false  imprison- 
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ment/'  The  Terdict  is  not  believed  to  be  at  war  with  this  in- 
etmction.  It  is  true  that  there  is  some  conflict  in  the  evidence 
in  respect  to  the  willingness  of  Cook  to  go  with  the  officer,  and 
that  conflict  the  jury  were  perfectly  competent  to  settle  and 
odjust.  This  they  have  done,  and  found,  as  they  had  the  right 
tu  do,  that  he  was  carried  against  his  will.  We  are  therefore  of 
opinion  that,  from  the  whole  showing  of  record,  the  court  below 
committed  no  error  in  refusing  a  new  trial,  and  that  conse- 
quently its  judgment  ought  to  be  affirmed.  It  is  therefore  con- 
sidered and  adjudged  that  the  judgment  of  the  circuit  court  of 
Ouachita  county,  herein  rendered,  be,  and  the  same  is  hereby, 
in  all  things,  affirmed. 

Actions  and  Pbosectttions  for  False  Imtbtsonment:  See  MUcheU  r, 
Staie,  h^flra,  and  sote  diBcuasing  this  subject  at  length. 


MnoHELL  V.  State. 

[13  ABKAJmAB,  60.] 

In  Falsb  Ibcpbisonment  It  Devolves  upon  Defendant  to  Make  out 
Justification  where  the  fxict  of  contineineot  has  been  shown  by  the 
state. 

Defendant  in  False  Imprisonment  Attempting  to  Justify  tndeb 
Warrant  must  show  one  valid  and  legal  upon  its  face. 

Persons  are  Onlt  Bound  to  Aid  an  Officer  in  such  cases  as  he  himself 
would  be  authorized  to  act;  they  are  held  to  the  same  strictness  of  author- 
ity as  is  required  of  the  officer  himself,  and  if  the  act  of  the  officer  is  un- 
lawful, any  one  assisting  him  is  equally  liable  with  him,  although  he  acts 
by  the  officer's  commands. 

The  defendant  was  indicted  for  false  imprisonment  for  his 
conduct  in  the  transaction  upon  which  the  indictment  of  Floyd, 
in  the  case  of  Floyd  y.  State,  ante,  p.  250,  was  founded.  The 
only  facts  in  addition  to  those  there  reported  necessary  to  an 
imderstanding  of  the  particular  rights  of  the  defendant  are 
stated  in  the  opinion.  The  defendant  was  found  guilty,  anc' 
on  the  denial  of  a  motion  for  a  new  trial,  appealed. 

Pike  and  Cummins,  for  the  appellant. 
Clendenin,  ailomey  general,  contra. 

By  Court,  Johnson,  G.  J.  If  any  responsibility  has  attached 
to  the  appellant  for  his  participation  in  the  offense  charged 
jointly  against  himself  and  others,  it  must  have  arisen  from  a 
defect  of  authority  to  authorize  the  original  arrest.  This  being 
the  case,  it  is  by  no  means  material  whether  the  warrant  of  com« 
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witment  was  legal  and  valid  or  not.  The  appellant  was  not 
present  when  the  arrest  was  made,  but  he  was  sent  for,  and 
canje  in  as  one  of  the  aids  or  guards,  after  Ck>ok  was  taken  be-' 
fore  the  justice,  and  during  the  investigation,  and  consequently 
before  Cook  was  committed. 

This  being  the  state  of  case,  the  inquiry  necessarily  results, 
as  to  his  authority  to  do  the  act  complained  of  anterior  to  the 
period  of  commitment.  It  is  true  that  the  testimony  does  not 
expressly  show  that  he  was  ordered  by  the  constable  to  act  as  a 
guard  over  Cook;  yet  inasmuch  as  he  had  been  sent  for,  and  act- 
ually took  the  place  of  one  of  the  original  guards,  it  is  fair  to 
presume  that  he  acted  under  the  authority  of  the  constable,  and  if 
so,  of  course  he  is  entitled  at  least  to  the  same  protection.  The 
language  of  the  witness,  in  respect  to  the  character  of  the  author- 
ity under  which  the  original  arrest  was  made,  is  precisely  the 
same  as  that  used  in  the  case  of  Andrew  J,  Floyd  v.  State  [a/z/e,  p. 
250],  decided  at  the  present  term;  and  consequently  the  legal  ef- 
fect must  be  the  same  in  both  cases.  It  is  there  laid  down  that  the 
fact  of  confinement  having  been  shown  by  the  state,  it  devolved 
upon  the  defendant  to  make  out  his  justification,  and  that,  hav- 
ing attem'pted  to  justify  under  a  warrant,  he  must  show  one  valid 
and  legal  upon  its  face.  It  was  there  held,  under  a  similar  state 
of  fact  to  the  one  here  developed,  that  one  who  procured  the  pre- 
tended warrant  to  be  issued  had  not  shown  a  legal  justification, 
since  it  did  not  even  appear  that  the  one  relied  upon  ran  in  the 
name  of  the  state  of  Arkansas.  All,  then,  that  was  said  there 
in  respect  to  the  defect  of  authority,  will  apply  with  equal  force 
here,  unless  there  be  a  distinction  between  the  situation  of  an 
informer,  who  is  first  instrumental  in  putting  the  law  in  motion, 
and  one  who  comes  in  subsequently,  and  aids  in  its  execution. 
It  is  contended  by  the  counsel  for  the  appellant  that  the  law 
will  not  hold  a  larty  coming  in  to  the  aid  of  an  officer  to  the 
same  strictness  of  authority  as  is  required  of  the  officer  himself. 
In  support  of  this  position,  he  has  submitted  a  most  plausible 
and  forcible  argument,  in  which  he  has  depicted  the  ruinous 
consequences  which,  under  peculiar  circumstances,  the  law 
would  visit  upon  honest  and  innocent  individuals.  We  are  free 
to  admit  that  the  argument  is  ingenious  and  plausible,  yet  we 
think  it  will  be  found  that  the  current  of  authority  is  clearly 
against  it. 

In  the  case  of  Elder  v.  Morrison,  10  Wend.  128  [25  Am.  Dec. 
548],  the  supreme  court  of  New  York,  by  Savage,  C.  J.,  said: 
"  It  is  certainly  true  that  if  the  officer  be  guilty  of  a  trespass, 
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those  who  act  by  his  command  or  in  his  aid  must  be  trespassers 
also,  nnless  they  are  to  be  excused  in  consequence  of  the  pro- 
vision of  the  revised  statutes.  If  a  stranger  comes  in  aid  of  on 
officer  in  doing  a  lawful  act,'  as  executing  legal  process,  but  the 
officer,  by  reason  of  some  subsequent  improper  act,  becomes  a 
trespasser  ab  initio^  the  stranger  does  not  thereby  become  a 
trespasser:  Parkes  v.  Mosse,  Gro.  Eliz.  181;  Oirling'a  Case,  Cru. 
Car.  446.  But  when  the  original  act  of  the  officer  is  unlawful, 
any  stranger  who  aids  him  will  be  a  trespasser,  though  he  acts 
by  the  officer's  command:  Oystead  v.  Shed^  12  Mass.  511.  The 
case  in  Massachusetts,  just  cited,  was  an  action  of  trespass 
de  bonis  ofiportalis  against  Shed  and  three  others.  Shed  and 
Pletcher  justified  as  officers,  under  writs  of  attachments,  the 
two  other  defendants  justified  as  servants  of  Fletcher:  the 
plaintiff  replied,  and  the  defendants  demurred  to  the  replica- 
tions. The  court  adjudged  Fletcher's  plea  bad,  and  the  justifi- 
cation of  the  other  two  defendants  failed  of  course;  and  their 
ignorance  of  the  law,  it  was  said,  would  not  excuse  their  con- 
duct, nor  diminish,  in  any  degree,  the  injury  which  the  plaintiff 
sustained.  The  base  of  Leonard  v.  Stacy y  C  Mod.  140,  is  to  the 
some  effect.  That  was  an  action  of  trespass  for  entering  the 
plaintiff's  house  and  taking  away  his  goods.  The  defendant 
justified  that  he  came  in  aid  of  an  officer  in  execution  of  a 
writ  of  replevin.  The  plaintiff  replied  that  he  claimed  proj)- 
erty  in  goods,  and  gave  notice  to  the  defendant  before  their 
removal.  The  court  held  the  defendant  was  a  trespasser  ab 
iniiiOy  for  though  the  claim  should  be  made  to  the  sheiiff, 
yet  if  it  be  notified  to  him  who  comes  in  aid,  that  claim  is 
made,  he  ought  to  desist  at  his  peril;  thereby  establishing  the 
proposition  that  if  the  officer  is  a  trespasser,  all  those  who  act 
by  his  command,  or  in  his  aid,  are  trespassers.  Whenever  a 
sheriff  or  constable  has  power  to  execute  process  in  a  particular 
manner,  his  authority  is  a  justification  to  himself  and  all  who 
come  in  his  aid;  but  if  his  authority  is  not  sufficient  to  justify 
him,  neither  can  it  justify  those  who  aid  him.  He  has  no  power 
to  command  others  to  do  an  unlawful  act;  they  are  not  bound 
to  obey,  neither  by  the  common  law  nor  the  statute;  and  if 
they  do  obey,  it  is  at  their  peril.  They  are  bound  to  obey  when 
bis  acts  are  lawful,  otherwise  not.  The  only  hardship  in  the 
case  is,  that  they  are  bound  to  know  the  law.  But  that  obliga- 
tion is  universal;  ignorance  is  no  excuse  for  any  one.  The 
counsel  ior  the  plaintiff  in  error  insists  that  there  is  a  difference 
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between  aiding  in  the  original  taking  and  in  oyerooming  resist- 
ance. It  seems  to  me  there  is  no  such  distinction.  If  the 
taking  was  lawful,  the  resistance  was  unlawful;  but  if  the 
taking  was  unlawful ,  the  resistance  was  lawful.  If  the  resist- 
ance was  lawful,  neither  the  officer,  nor  those  he  commands  to 
assist  him,  can  lawfully  overcome  that  resistance.  Nor  does 
the  fact  of  the  officer  being  indemnified  confer  on  him  any  au- 
thority which  he  had  not  without  such  indemnity:  he  may 
thereby  become  compelled  to  do  an  illegal  act  in  selling  the 
property  of  strangers  to  the  execution,  but  he  is  a  trespasser 
in  doing  so,  as  are  all  others  who  aid  him." 

The  case  referred  to  was  an  action  of  assault  and  battery 
brought  by  Morrison  against  Elder  in  the  court  below.  The 
defendant  pleaded  the  general  issue,  and  gave  notice  of  special 
matter.  On  the  trial  the  following  facts  appeared :  The  plaintiff, 
on  the  premises  of  one  Milbum,  offered  for  sale  two  horses  at 
public  auction,  in  pursuance  of  a  previous  notice.  Woodward, 
a  constable  of  Walkill,  having  in  his  hands  a  justice's  execution 
against  Milbum,  was  present,  and  forbade  the  sale,  claiming 
the  horses  under  the  execution,  and  demandihg  possession  of 
them,  which  the  plaintiff  refused  to  yield.  Woodward  de- 
manded assistance  from  the  by-standers;  no  one  obeying  him, 
he  called  upon  the  defendant,  by  name,  to  assist  him  in  obtain- 
ing possession  of  the  horses,  and  threatened  him  with  legal  pro- 
ceedings if  he  did  not  obey.  Woodward  succeeded  in  obtaining 
possession  of  one  of  the  horses,  and  then  he  (the  plaintiff)  and 
defendant  went  into  the  stable,  where  the  other  horse  was,  upou 
which  a  struggle  ensued  as  to  who  shoidd  have  the  possession 
of  that  horse,  in  the  course  of  which  the  defendant  jerked  the 
plaintiff  about,  who  had  hold  of  the  halter,  which  was  upon 
the  horse,  elbowed  him,  and  threw  him  down,  which  was  the 
assault  and  battery  complained  of.  The  defendant,  under  the 
notice  attached  to  his  plea,  proved  the  rendition  of  a  judgment 
against  Milbum,  the  issuing  of  an  execution  thereon,  and  a  de- 
livery of  the  writ  to  Woodward,  and  that  by  virtue  thereof,  and 
of  another  execution  subsequently  raceived,  Woodward,  who  was 
indemnified  by  the  plaintiff  in  the  execution,  sold  the  horses. 
At  the  time  of  the  levy.  Woodward  inquired  of  Milbum  where 
his  horses  were,  who  pointed  out  the  horses  in  question.  The 
plaintiff  offered  to  prove  that  he  was  the  owner  of  the  horses  at 
the  time  of  the  taking  by  Woodward,  which  evidence  was  ob- 
jected to  by  the  defendant,  but  the  objection  was  overruled  and 
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the  evidence  received;  to  which  decision  the  defendant  excepted. 
The  juiy  found  a  verdict  for  plaintiff,  with  twenty-five  dollars 
damages,  on  which  judgment  was  rendered. 

The  defendant  then  sued  ont  a  writ  of  error,  and  the  judg- 
ment was  affirmed  in  the  supreme  court.  The  principle  there 
established  is,  that  a  party  who  is  called  to  aid  an  officer  in  the 
execution  of  civil  process  does  so  at  his  peril,  and  that  in  case 
lie  shall  invade  the  rights  of  strangers,  he  will  be  liable  as  a  tres- 
passer. That  is  a  much  stronger  case  than  the  one  at  bar,  for 
he  is  not  only  bound  to  know  that  his  principal  is  acting  under 
lawful  authority,  but  he  is  also  bound  to  see  that  such  authority 
is  not  abused  by  an  invasion  of  the  rights  of  strangers  to  the 
process  under  which  he  acts.  It  is  conceded  that  the  phraseol- 
ogy of  the  statute  of  New  York  is  somewhat  different  from  that . 
of  our  own,  yet  we  believe  that  they  are  substantially  the  same, 
and  that  consequently  they  should  receive  the  same  construction. 
The  statute  of  that  state  bearing  upon  the  subject  under  consid- 
eration is,  '*  that  when  a  sheriff  or  other  public  officer  shall  find 
resistance,  or  have  reason  to  apprehend  it,  in  the  execution  of 
any  process  delivered  to  him,  he  may  command  every  male  in- 
habitant of  his  county,  or  as  many  as  he  shall  think  proper,  to 
assist  him  in  overcoming  such  resistance,  and  in  seizing  and 
confining  the  resistors,"  and  that  '*  every  person  commanded  by 
an  officer  to  assist  him,  who  shall  refuse,  without  lawful  cause, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  subject  to  fine 
and  imprisonment."  The  language  of  our  statute  is,  that  "  in 
all  cases  where  by  the  common  law  or  any  statute  of  this  state 
any  officer  is  authorized  to  execute  any  process,  he  may  call  to 
his  aid  all  free  white  male  inhabitants  over  the  age  of  twenty- 
one  years,  of  the  county  in  which  such  officer  is  authorized  to 
act,"  and  ''if  any  person  shall  refuse  or  neglect  to  obey  the 
summons  of  any  such  officer,  the  person  so  neglecting  or  refus- 
ing shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than 
one  hundred  dollars,  to  be  recovered  by  indictment."  In  the 
one  case,  therefore,  the  party  summoned  is  bound  to  obey  unless 
he  shall  have  lawful  cause  to  refuse;  and  in  the  other  he  is  only 
required  to  yield  obedience  in  such  cases  as  the  officer  is  author- 
ized to  act,  either  by  the  common  or  statute  law.  If  he  is  only 
bound  to  obey  in  such  cases  as  the  officer  is  authorized  to  act, 
we  think  it  clearly  f  oUovrs  that  the  law  will  not  protect  him 
where  the  officer  has  no  authority.  It  certainly  would  not  be 
contended  that  an  officer  of  the  state  with  a  process  in  his  hands 
against  one  individual  would  be  authorized  to  execute  it  upon 
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another,  neither  would  he  be  authorized  to  seize  in  ezecution 
the  property  of  a  stranger  to  satisfy  the  debt  of  the  plaintiff  in 
the  writ. 

It  is  assumed  by  the  appellant's  counsel  that  the  party  called 
upon  by  an  officer  is  bound  to  obey,  and  that  having  no  option 
whether  he  will  do  so  or  not,  he  must,  of  necessiiy,  be  protected 
against  any  evil  consequences  which  may  result  from  his  acts.  If 
the  premises  were  true  in  point  of  fact,  it  might  be  difficult  to 
resist  the  conclusion  drawn  from  them.  But  such  is  not  the 
case.  The  law,  as  laid  down  in  the  case  just  referred  to,  is  that 
"  he  has  no  power  to  command  others  to  do  an  unlawful  act; 
they  are  not  bound  to  obey,  neither  by  the  common  law  nor  the 
statute;  and  if  they  do  obey,  it  is  at  their  pehl.  They  are 
bound  to  obey  when  his  commands  are  lawful,  otherwise  not 
The  only  hardship  is,  "  that  they  are  bound  to  know  the  law." 
It  will  be  seen,  therefore,  that  a  party  is  not  bound,  right  or 
wrong,  and  whether  the  officer  is  authorized  to  do  the  act  or  not, 
to  render  obedience  to  his  command.  It  is  most  clearly  his 
right  to  refuse  in  case  the  officer  has  no  legal  authority  to  do  the 
act,  and  it  is  equally  clear  that  he  has  no  such  right  in  case  the 
officer  has  such  authority.  He  must,  therefore,  act  or  decline 
to  act  at  his  peril.  If  it  be  a  hardship  for  a  person,  called  by 
an  officer  to  assist  him,  to  decide  at  his  peril,  it  is  quite  as  hard 
that  the  rights  of  innocent  individuals  should  be  invaded  with 
impunity.  The  law  does  not  intend  that  the  assistance  re- 
quired shall,  in  all  cases,  be  rendered  blindly  and  without  reflec- 
tion; for  if  BO,  it  might  be  the  means  of  inducing  the  most 
flagrant  outrages,  and  covering  with  the  mantle  of  impunity  acta 
of  violence  preconcerted  between  an  irresponsible  officer  and 
other  malicious  individuals. 

If  persons  are  only  bound  to  aid  an  officer  in  such  cases  as  he 
himself  would  be  authorized  to  act,  it  is  clear  that  the  defend- 
ant in  this  case  can  claim  no  protection  from  the  law,  as  nothing 
has  been  shown  which  could  by  possibility  have  given  protection 
to  the  officer. 

We  are,  therefore,  fully  satisfied  from  every  view  which  we 
have  been  able  to  take  of  this  case,  that  the  judgment  of  tlie 
circuit  court  is  right,  and  consequently  ought  to  be  affirmed. 
It  is,  therefore,  considered  and  adjudged  that  the  judgment  of 
the  circuit  court  of  Ouachita  county,  heroin  rendered,  be,  and 
the  same  is  hereby,  affirmed. 

Falsb  Impkisonuknt  is  "the  wrong  of  arresting,  confining,  or  detaining 
an  individnal  without  lawful  authority  to  do  ao:"  Abb.  Law  Diet.,   tit^ 
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False  Lnprisoimieint.  Addison,  in  his  work  on  torts,  vol.  2,  sec.  798,  defines 
it  as  a  ''trespass  committed  by  one  man  against  the  person  of  another,  by 
Qulawfully  arresting  him,  and  detaining  him  without  any  legal  authority.** 
Bat  the  definition  which  covers  most  completely  the  mass  of  cases  which  have 
arisen  under  this  branch  of  the  law  is  that  of  Hilliard,  who  says  that  "  false 
imprisonment  is  the  unlawful  restraint  of  a  person  contrary  to  his  will,  cither 
with  or  without  process  of  law:"  1  Hilliard  on  Torts,  208.  The  gravc^men  of 
the  offense  is  the  unlawful  detention  of  another  without  his  consent.  The 
malice  of  the  party  detaining  or  causing  the  detention  dues  not  enter  into 
consideration  in  this  action:  Akin  v.  Newell,  32  Ark.  605;  Chrisman  v.  Car* 
neift  33  Ark.  316;  BcMey  v.  Wiggins,  1  Houst.  299;  Colter  v.  Lower,  35 
Ind.  286;  S.  C,  9  Am.  Rep.  736;  McQueen  v.  Heck,  1  Coldw.  212;  Brown  v. 
CkadMy^  39  Barb.  263;  on  the  contrary,  one  who  participates  in,  or  encour- 
ages or  instigates,  an  arrest  is  liable,  however  pure  his  motives:  Chrisman  v. 
Cimeif,  awpra.  Although,  however,  the  question  of  malice  does  not  figure  in 
determining  the  offense  itself,  it  is  often  an  important  factor  in  assessing  the 
damage,  as  will  be  seen  by  a  reference  to  the  division  of  this  note  entitled 
*' Damages,**  jx>«<.  The  action  of  trespass  for  false  imprisonment  also  differs 
from  other  actions  of  trespass  in  this,  that  the  trespass  does  not  consist  in  a 
distinct  and  single  act,  but  in  the  continuous  violation  of  a  x>er8on's  liberty, 
and  every  continuation  of  the  illegal  imprisonment  constitutes  a  new  trespass 
for  which  an  action  may  be  maintained:  Rvffner  v.  Williama,  3  W.  Va.  243. 
We  will  next  proceed  to  a  consideration  of  what  acts  constitute  false  impris- 
onment, and  then  to  actions  growing  out  of  these  acts. 

Actual  Impbisonmbnt  is  not  Necessary  to  Cokstitutb  Offense. — ^As 
Blackstone  says:  "To  constitute  the  injury  of  false  imprisonment,  there  are 
two  pointa  requisite:  1.  The  detention  of  the  person;  and,  2.  The  unlawful 
ness  of  such  detention.  Every  confinement  of  the  person  is  an  imprisonment, 
whether  it  be  in  a  common  prison,  or  in  a  private  house,  or  in  the  stocks,  or 
even  by  forcibly  detaining  one  in  the  public  streets:"  3  Bla.  Com.  127;  and  see 
iToye2  v.  StaU^  12  Ark.  43;  S.  C,  ante,  250.  It  is  not  necessary  that  violence 
should  be  used,  or  that  there  boa  manual  or  corporal  touch:  Hawk  v.  Ridgway, 
33111.  473;  Moseav.  Dubois,  Dudley  (S.  C),  209;  Bruahabery,  Stegemann,  22 
Mich.  2«6;  OWtf  v.  Biesell,  1  Wend.  210;  8.  C,  19  Am.  Dec.  480;5ear/«  v.  Fteto, 
2  Thomp.  ft  C.  224;  it  would  be  enough  to  restrain  the  liberty  of  the  person:  Id. ; 
or  to  detain  him  in  any  manner  from  going  where  he  wished  to  go,  or  to  prevent 
him  from  doing  what  he  desired:  Hawk  v.  Ridgway,  supra;  without  detaining 
him  in  any  particular  spot:  Woodxv,  State,  3  Tex.  App.  204;  Harkins  v.  State, 
6  Id.  452.  The  offense  might  bo  committed  by  the  restraining  of  a  person  in 
his  own  house,  in  preventing  him  from  moving  around  at  will:  Warner  v.  Rid* 
d^ford,  4  C.  B.,  N.  S.,  206;  Sorensen  v.  I>undas,1N,  VV.  Rep.  259;  and  a  de- 
tention  effected  by  means  of  threats  may  amount  to  a  false  imprisonment: 
Herring  v.  State,  3  Tex.  App.  108;  as  where  they  are  such  as  to  form  a  well- 
grounded  apprehension  of  personal  danger:  Johnson  v.  Tompkins,  1  Baldw.  571. 
And  a  demonstration  of  physical  violence,  which  to  all  appearances  can  only 
be  avoided  by  submission,  operates  as  effectively,  if  submitted  to,  as  if  the 
arrest  was  forcibly  accomplished:  Brushaber  v.  Stegemann,  supra;  and  the 
threats  need  not  be  express,  but  may  consist  of  acts,  gestures,  or  the  like: 
Maner  v.  State,  8  Tex.  App.  361.  Words,  even,  might  constitute  an  impris- 
onment, if  they  interpose  a  restraint  upon  the  person:  Pike  v.  Ifannun,  9 
N.  H.  491.  And  it  would  be  a  sufficient  arrest  when  one,  being  informed  by 
an  officer  that  he  has  a  warrant  for  him,  submits  to  such  officer's  control:  Van 
Voorheea  ▼•  Leonard,  I  Thomp.  &  C.  148.    So  where  an  attorney's  clerk  aot 
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companied  the  creditor  to  his  debtor,  and  pretended  that  he  was  a  sheriff*! 
officer,  and  in  conaeqiience  the  debtor  went  away  with  him,  not  willingly,  but 
•apposing  they  had  power  to  compel  him,  this  would  be  a  sufficient  arrest  to 
support  an  action  of  trespass  for  false  imprisonment,  although  no  writ  was 
produced,  and  it  did  not  appear  that  either  creditor  or  clerk  touched  the 
debtor:  Wood  v.  Lane,  6  Gar.  &  P.  774.  But  it  was  held  in  Bird  v.  Jones,  7 
'Q.  B.  742,  where  the  plaintiff  attempted  to  pass  in  a  particular  direction,  and 
was  obstructed  by  the  defendant,  who  prevented  him  from  going  in  any  direc- 
tion but  one,  not  being  that  in  which  he  had  endeayored  to  pass,  that  this  did 
not  amount  to  an  imprisonment;  and  this,  whether  the  plaintiff  had  or  had 
Slot  a  right  to  pass  in  the  first-mentioned  direction  (Denman,  0.  J.,  dissented). 
And  an  action  for  this  offense  can  not  be  maintained  by  proof  that  the  defend- 
ant by  misrepresentations,  threats  of  criminal  prosecution,  and  the  payment 
of  money  for  expenses,  but  without  using  or  threatening  force,  induced  the 
phuntiff  to  go  to  another  place  and  remain  in  concealment  for  a  time:  Payeon 
V.  Maambtr,  3  Allen,  69.  And  if  a  person  voluntarily  places  himself  in  a 
^tnation  where  another  may  do  that  which  has  the  effect  of  restraining  his 
liberty,  he  can  not  complain  that  he  is  unlawfully  imprisoned,  especially  if  he 
refused  to  depart  when  he  may,  as  where  he  boarded  the  defendant's  steamer 
just  as  she  was  about  to  leave  the  wharf:  Moeee  v.  Dubois,  mpra.  In  Mar- 
^baU  V.  Heller,  65  Wis.  392;  S.  C,  14  Rep.,  N.  S.,  675;  S.  C,  13 N.  W.  Rep.  . 
236,  it  was  held  that  an  instruction  to  the  jury  that  false  imprisonment  was 
juay  unlawful  restraint  of  a  man's  liberty,  by  words  and  an  array  of  force, 
without  bolts  or  bars,  in  any  locality  whatever,  although  theoretically  ooirect» 
-was  under  the  circumstances  of  the  case  misleading. 

Detentions  bt  Ck>BPOiLATioNs. — An  action  of  trespass  for  false  imprison- 
ment lies  against  a  corporation:  (hodey  v.  Montgomery  etc,  R,  R.  Co,,  37  Ala. 
560;  S.  C,  Ala.  Sel.  Gas.  485;  if  the  act  is  conomitted  by  authority,  and  the 
authority  need  not  be  under  seal;  but  it  lies  on  the  plaintiff  to  give  evidence 
justifying  the  jury  in  finding  that  the  company's  servants  who  imprisoned,  or 
«ome  of.  them,  hod  authority  from  the  company  to  do  so:  Ooffy,  Oreai  N,  R*y 
Co.,  30  L.  J.,  Q.  B.,  148.  In  Lynchv.  Metropolitan  Elevated  R'y  Co,,  24  Hun, 
506;  S.  C.  affirmed,  90  N.  Y.  77;  S.  C,  43  Am.  Rep.  141,  the  plaintiff  en- 
tered one  of  the  defendant's  cars  at  Forty-second  street.  New  York  city,  and 
while  attempting  to  pass  out  of  the  station  at  Rector  street  was  stopped  by  a 
^te-man  who  demanded  his  ticket;  upon  being  told  by  the  plaintiff  that 
he  had  purchased  a  ticket  but  had  lost  it,  the  gate-man  detained  him,  and 
finally  sent  for  a  policeman,  who  arrested  him  on  a  charge  of  disorderly  con- 
4lnct  and  refusal  to  pay  his  fore,  and  took  him  to  a  station-house,  where  he 
^vas  detained  over  night.  Next  morning  he  was  examined  before  a  police 
magistrate,  and  discharged.  The  defendant  had  instructed  its  gate-man  to 
compel  passengers  to  produce  tickets  on  leaving  the  station,  and  it  was  held 
that  the  detention  and  arrest  were  illegal  and  were  false  imprisonment,  and 
that  the  defendant  was  liable  for  the  acts  of  its  gate-man:  See  also  Ooff  v. 
<freat  N,  W.  R'y  Co.,  30  L.  J.,  Q.  K,  148;  Murdock  v.  Boston  AA,R,R,  Co.^ 
133  Mass.  15;  and  ChiUon  v.  L,  <fe  C.  R,  Co.,  16  Mee.  ft  W.  231,  all  cases 
turning  on  the  detention  of  passengers  for  the  alleged  non-payment  of  fare. 
In  the  last  3ase  it  was  held  that  a  statute  authorizing  a  railroad  company  to 
-make  by-laws  for  the  government  of  their  afihirs,  and  to  impose  '*  reasonable 
fines  and  forfeitures  "  upon  all  persons  offending  against  the  same,  not  ex- 
ceeding five  pounds  for  each  offense,  did  not  authorize  a  by-law  by  which 
each  passenger  not  producing  or  delivering  up  his  ticket  on  leaving  l^e  com- 
pany's train  was  compelled  to  pay  fare  from  the  place  where  the  train  started. 
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and  did  not  Justify  the  passenger's  arrest.  But  where  a  station-master, 
without  any  authority  from  the  company,  and  where  no  authority  can  he 
fanplied,  arrests  and  detains  a  passenger  for  an  alleged  non-payment  of  the 
carriage  of  a  horse,  and  in  a  case  where  the  company  would  have  had  no 
power  to  detain  the  passenger,  the  company  will  not  be  liable  for  the  wrong- 
fal  detention,  and  the  only  remedy  the  plaintiff  would  have  would  be  against 
the  station-master  jiersonally:  Poulton  v.  L.  <& 8,  W,  S,  B,  Co,,  L.  B.,  2  Q.  R, 
634. 

Ck>HFENX]fENTS  IN  In8akA  Astlums. — One  can  not  be  lawfully  detained 
fai  an  asylum  against  his  will:  Vcm  Deusen  v.  Newcoiner,  40  Mich.  90;  al- 
though  in  that  case  the  court  were  equally  divided  on  the  point  as  to  whether 
a  superintendent  ia  liable  for  detaining  a  sane  person  whom  he  believes  to  be 
insane.  A  person  procuring  the  confinement  of  another  in  an  insane  asylum 
is  only  justified  where  the  person  was  in  fact  a  lunatic;  consequently,  in  an 
action  for  procuring  such  a  confinement,  a  plea  that  the  plaintiff  had  conducted 
himself  as  a  person  of  unsound  mind,  and  incapable  of  taking  care  of  himself, 
and  as  a  proper  person  to  be  detained  under  due  care  and  treatment,  and  that 
two  medical  certificates  to  the  effect  that  the  plaintiff  was  of  unsound  mind, 
and  ought  to  be  taken  charge  of,  had  been  duly  given  as  required  by  statute^ 
and  that  the  defendant  had  reasonable  cause  and  did  believe  the  certificate  U^ 
be  true,  and  the  plaintiff  to  be  a  person  of  unsound  mind  and  dangerous  to 
be  at  large,  so  defendant,  the  uncle  of  the  plaintiff,  and  a  proper  person  to 
act  in  that  behalf,  caused  him  to  be  confined,  is  bad :  Fletcher  v.  Fletcher,  28 
L.  J. ,  Q.  B.,  134.  A  declaration  alleging  that  the  defendants,  practicing  physi- 
cians, did  falsely  and  maliciously  certify  in  writing  under  oath  that  they  had. 
examined  into  the  state  of  the  health  and  the  mental  condition  of  H.  L.  F., 
and  in  their  opinion  she  was  insane,  and  a  fit  subject  to  be  sent  to  the  insane- 
asylum,  by  means  of  which  false  certificate  the  defendants,  wrongfully  and 
without  reasonable  cause,  procured  the  arrest  of  H.  L.  F.,  does  not  show  a 
legal  cause  of  action,  as  it  fails  to  aver  that  the  defendants  actually  procured 
the  arrest,  and  discloses  no  facts  from  which  it  appears  that '  the  false  cer^ 
tificate  had  been  the  means  of  procuring  the  arrest;  there  being  no  log- 
ical connection  between  the  wrongful  act  imputed  to  the  defendant,  viz., 
the  making  the  false  certificate,  and  the  consequence  attributed  to  it:  Forct, 
V.  Probasco,  43  K.  J.  L.  539;  S.  C,  25  Alb.  L.  J.  476.  In  an  action  against 
the  superintendent,  for  the  false  imprisonment  of  a  patient  in  an  asylum,  the 
broadest  latitude  should  be  allowed  in  showing  the  jury  what  the  patient 
said  or  did,  and  how  she  appeared,  where  there  are  facts  bearing  on  the  ques- 
tion of  her  sanity;  but  evidence  of  her  worldly  circumstances,  and  what  she 
did  with  her  goods,  and  as  to  what  happened  to  her  before  she  was  received 
at  the  asylum,  is  inadmissible,  as  is  evidence  to  show  what  the  servants  or 
inmates  of  the  institution  said  or  did  to  her,  imless  it  was  said  or  done  hy 
the  superintendents  directions,  and  that  money  had  been  sent  to  her  whicb 
she  did  not  receiTe,  unless  it  was  also  shown  that  it  came  to  the  defendant^ 
or  that  he  was  instrumental  in  depriving  her  of  it:  Van  Devwn  v.  Neufoomer, 
40  Mich.  90.  Where  the  answer  in  an  action  for  procuring  a  confinement  in 
a  mad-house  sets  up  that  the  defendants,  in  obedience  to  the  legal  require- 
ments, attended  a  court  before  which  the  plaintiff's  sanity  was  being  tried, 
and  there  gave  their  honest  opinion  that  he  was  insane,  and  that  their  opin* 
ion  was  based  in  part  upon  observations  of  his  actions,  conduct,  and  habits^ 
a  bill  of  particulars  requiring  the  nature,  time,  and  place  of  such  actions  and 
of  defendant's  observations  should  not  be  granted:  Higgenbotham  v.  Oreen^ 
13  N.  Y.  Week.  Dig.  13. 
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Restraints  bt  Miutabt  and  Naval  Officers,  A2n>  during  State  of 
War. — TnspaM  for  falM  impriaonment  will  not  lie  in  favor  of  a  minor  against 
an  ofiScer  enlisting  him  and  commanding  him  in  the  army,  although  the  con- 
sent of  parents  is  not  given  in  writing:  Bouttoell  v.  Thompaon,  Brayt.  119.  In 
this  action,  the  fact  that  the  acts  complained  of  were  conmiitted  by  the  de- 
fendants while  in  the  service  of  the  Confederate  States  is  no  defense:  Gaperton 
V.  Martin,  4  W.  Va.  138;  Oaperton  v.  Nickel,  Id.  173;  Caperton  v.  Bovryer, 
Id.  176;  Caperton  v.  BaUard,  Id.  420.  And  a  party  engaged  in  a  raid  by  Con- 
federates is  liable  as  a  joint  trespasser  to  one  .who  is  captured  by  them,  al- 
though he  was  not  present  at  the  taking,  he  being  with  the  party  that  cap- 
tured him  at  camp  on  the  night  of  the  capture,  and  along  with  the  squad  that 
took  him  to  Richmond  for  a  considerable  portion  of  the  time  and  distance 
traveled  by  it:  Cole  v.  BcuicUff,  Id.  332.  A  military  officer  stationed  on  t&e 
line  of  the  territory  is  justified  in  seizing  a  person  who  is  transporting 
property  towards  the  enemy's  province  under  circumstances  creating  a  rea- 
sonable suspicion  that  he  was  about  to  carry  the  same  to  the  enemy:  Clow  v. 
Wright,  Brayt.  1 18.  An  order  commanding  the  arrest  and  detention  of  desert- 
ers, and  specifying  persons  who  are  authorized  to  make  such  arrests,  should 
be  strictly  construed,  and  with  the  precise  limitations  which  it  prescrioes. 
Such  an  order  should  not  be  held  ix>  mean  that  persons  named  therein  may 
perform  the  special  duty  conferred,  as  they  might  some  others,  by  procura- 
tion or  delegated  authority,  and  the  giving  authority  in  such  an  order  to  tho 
sherifls  to  make  the  arrest  will  not  authorise  a  deputy  sheriff  to  arrest  desert- 
ers: Traak  v.  Payne,  43  Barb.  569.  And  where  an  officer  arrested  plaintifl 
on  a  charge  of  aiding  and  abetting  deserters,  without  a  warrant,  but  under 
verbal  orders  from  his  commanding  officer,  evidence  that  the  plaintiff  had, 
during  the  rebellion  been  engaged  in  procuring  men  to  enlist  in  the  army, 
and  to  desert  after  obtaining  their  bounty,  is  admissible  in  mitigation  of  dam- 
ages, although  it  was  not  known  until  after  the  commencement  of  the  suit: 
BeckwUh  V.  Bean,  98  U.  S.  266.  If  the  written  order  for  tho  arrest  of  desert- 
ers is  lost,  evidence  of  its  contents  is  admissible:  Teagarden  v.  Oraham,  31 
Ind.  422;  and  see  that  case  as  illustrating  when  an  officer  holding  an  order  for 
the  arrest  from  the  proper  authorities  is  justified  in  arresting  one  as  a  deserter 
from  suspicious  circumstances.  Although  an  order  issued  from  the  proper 
authorities  to  an  officer  of  a  company  of  state  militia  for  the  arrest  of  certain 
supposed  disloyal  persons  alleged  to  be  connected  with  the  assassination  of 
some  government  officers  might  not  excuse  or  justify  such  officer,  still  it  would 
be  admissible  to  palliate  their  acts  and  mitigate  the  damages:  Carpenter  v. 
Parker,  23  Iowa,  450.  In  an  action  against  a  Confederate  for  a  false  impris- 
onment committed  by  him  during  the  war,  he  can  not  put  in  evidence  a  par- 
don granted  him  by  the  president  of  the  United  States,  granting  amnesty  for 
all  offenses  committed  by  him  arising  from  his  participation  in  the  rebellion: 
Caperton  v.  Martin,  4  W.  Va.  138.  A  colored  sergeant  in  garrison,  and  on 
duty  adjoining  an  incorporated  city,  may  arrest  a  person  standing  outside  the 
garrison  and  in  the  streets  of  the  city,  who  is  using  loud  and  abusive  language 
towards  him,  as  he  is  charged  by  the  laws  of  the  United  States  with  the  good 
order  and  discipline  of  the  fort:  Ogletby  v.  State,  39  Tex.  53.  Where  a 
person  residing  within  the  limits  of  a  military  company,  and  enrolled  in  it, 
enlisted  into  a  fire  company  in  this  state,  authorized  by  law,  and  was  sub- 
sequently fined  for  non-performance  of  duty  by  the  commander  of  the  former 
company,  and  imprisoned  on  a  warrant  for  such  fine,  it  was  held  that  the 
remedy  of  such  person  was  by  excuse  and  appeal,  and  he  could  not  maintain 
trespass  against  the  officer:  Merriman  v.  Bryant,  14  Conn.  200.    A  military 
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•fficer  ordering  the  arreet  and  confinement  of  an  individual  is  bound  to  see 
that  his  aabordinates,  to  whom  the  execution  of  his  orders  is  intrusted,  use  no 
mneoeasary  severity  or  cruelty  in  carrying  it  into  execution.  He  is  liable  in 
damages  for  oppressive  or  undue  harshness  practiced  by  them  through  his  neg- 
lect to  superintend  their  course:  McCall  v.  McDowell,  1  Abb.  212;  although 
mere  words  will  not  justify  an  assault  and  battery  and  false  imprisonment,  yet 
seditious  language  used  by  the  person  arrested,  of  a  gross  and  violent  character, 
and  which  influenced  the  making  of  the  arrest,  may  be  proved  in  mitigation 
of  damages:  Id.  Except  in  a  plain  case  of  an  excess  of  authority,  where  at 
the  first  blush  it  ib  palpable  to  the  commonest  understanding  that  an  order 
given  is  illegal,  a  military  subordinate  should  be  held  excused  in  law  for 
acts  done  in  obedience  to  orders  of  his  commander:  Id.  The  president  of  the 
United  States,  whether  in  his  civil  capacity  or  as  commander-in-chief  of  the 
anny  and  navy,  has  no  power,  during  a  rebellion  or  insurrection,  to  arrest  or 
imprison,  or  authorize  another  to  arrest  or  imprison,  any  person  not  sub- 
ject to  military  law,  without  any  order,  writ,  precept,  or  process  of  some 
court  of  competent  jurisdiction;  and  any  claim  to  such  power  is  so  destitute 
•f  color  that  it  can  not  constitute  a  case  arising  under  the  constitution  of  the 
United  States  so  as  to  give  original  jurisdiction  to  federal  courts:  Jones  v. 
StuHird,  40  Barb.  6d3.  Trespass  is  maintainable  in  the  courts  of  a  state 
against  an  officer  of  the  navy  for  an  illegal  assault  and  imprisonment  of  one 
•f  hia  subordinates,  although  the  act  was  done  on  the  high  seas,  and  under 
solor  of  naval  discipline:  Wilson  v.  JIfackenzie,  7  Hill,  95. 

Absbsts  ukdkb  Pboosss  akd  in  Judicial  Proceedinos.— By  far  the 
Ipreater  number  of  cases  have  arisen  under  this  branch  of  the  subject.  For 
eonvenience  of  reference  we  will  treat  of  the  liability  of  each  party  in  the 
procnring,  issuing,  or  execution  of  the  process,  separately  and 

a.  lAability  of  Magistrate  or  Person  CommiUing  Plaintiff  to  Prison. — The 
•abject  of  the  personal  liability  of  judicial  officers  for  acts  done  in  their  offi- 
cial capacity  is  discussed  generally  in  the  note  to  Yates  v.  Lansing,  6  Am. 
Dec.  303,  and  is  also  treated  of  in  the  note  to  Bissell  v.  Gold,  19  Id.  480. 
One  of  the  rules  laid  down  in  the  note  to  the  latter  case,  page  490,  is  that 
a  justice  of  the  peace  or  other  inferior  magistrate  is  personally  liable  if  he 
acts  without  his  jurisdiction  and  another  is  injured  by  the  act.  This  rule 
applies  with  particular  force  to  the  case  where  one  is  arrested  on  the  procure- 
ment of  a  justice  so  acting  without  his  jurisdiction.  Such  a  justice  is  liable 
to  action  for  false  imprisonment  by  the  party  injured:  Wait  v.  Chreen,  5  Park. 
185;  Dyer  v.  StMih,  12  Conn.  384;  Reynolds  v.  Orvis,  7  Cow.  269;  Sfteldon  v. 
HUlt  33  Mich.  171;  La  Roe  v.  Boeser,  8  Id.  637,  as  where  he  issues  a  search- 
warrant  for  stolen  goods  without  the  oath  required:  Orumon  v.  Raymond^  1 
Conn.  40;  or  issues  a  warrant  without  a  complaint  justifying  it:  Poidk  v. 
Sloeum^  3  Blackf.  421;  or  where  the  warrant  is  not  valid  on  its  face,  although 
he  acted  bona  fide^  and  there  was  sufficient  proof  before  him  to  have  author- 
bed  hia  issuing  a  valid  warrant:  Blythe  v.  Tomphins,  2  Abb.  Pr.  468;  but  a 
mere  informality  in  the  warrant,  if  the  justice  had  jurisdiction,  will  not  sup- 
port an  action:  Cooper  v.  Adaans^  2  Blackf.  294.  And  where  the  facts  set 
forth  in  an  affidavit  for  an  arrest  in  a  civil  action,  though  slight  and  incon- 
dttsivei,  yet  tend  to  prove  the  charge  and  justify  the  order  of  arrest,  after  an 
examination  thereof,  no  action  lies:  CfUleU  v.  Thiebold,  9  Kan.  427;  and  in 
Mogerw  ▼.  MuUiner,  6  Wend.  697  (cited  in  19  Am.  Dec.  491),  it  was  held  that 
a  Justioe  was  not  liable  for  issuing  a  warrant  without  an  oath  against  the  free- 
bolder,  where  it  was  not  shown  that  he  acted  mala  fide.  And  so  it  was  said 
that  a  complaint  alleging  a  criminal  offense,  on  information  and  belief^  without 
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stating  any  laotsy  gives  m  jnstioe  jariadiction  to  isane  a  warrant,  and  although 
he  em  groacly  in  ezardsing  that  joriBdiction,  he  is  not  liable:  Campbell  v. 
Ewalt,  7  How.  F^.  399;  but  Contort  y.  FuUon,  13  Abb.  Pr.  276,  held  that  a 
magifltrate  had  no  authority  to  iasue  a  warrant  in  a  criminal  case  upon  a  com- 
plaint, the  facts  of  which  were  stated  on  information  and  belief,  if  the  attend- 
ance of  the  person  from  whom  the  information  was  derived  can  be  procdred. 
And  in  Waason  v.  Canfield,  6  Blaokf .  406,  it  was  held  that  a  plea  by  a  justice,  in 
an  action  against  him,  that  he  had  been  informed  that  the  plaintiff  committed 
a  crime,  is  bad  for  not  showing  that  the  informant  stated  ^ts  by  which  he 
knew  or  believed  the  plaintiff  to  be  guilty,  and  for  not  setting  out  those  facts 
in  the  warrant.  But  mere  errors  in  judgment,  if  the  court  has  jurisdiction, 
does  not  subject  him  to  responsibility:  StanUm  v.  Schell,  3  Sandf.  323.  And  if 
he  haa  juriadiction*  defecta  or  irregidaritieB  in  the  mittiimuB  will  not  render 
him  liable:  Eeard  v.  Harris,  68  Ala.  43;  Bean  r.  CroOfy,  1  Allen,  220.  A 
oommitment  to  jail  to  be  tried  by  a  called  court,  upon  a  charge  of  an  inten- 
tion to  oonmiit  a  felony,  Ib  wholly  illegal:  Streshley  v.  Fisher,  Hard.  249. 
And  to  take  up  and  remand  a  man  to  another  state  upon  the  proaecution  for 
the  maintenance  of  a  baatard  is  false  impriaonment  in  the  justice:  BurUmg^ 
ham  y.  Wylte^  2  Boot,  152;  ao  would  it  be  if  a  juatice  ordered  a  person 
aocuaed  of  a  criminal  offenae  to  be  committed  until  a  subsequent  day  for 
examination  without  the  accused  being  first  brought  before  him:  PraU  y. 
HiU,  16  Barb.  303;  but  a  justice  may  commit  the  mother  of  a  bastard  child 
to  prison  for  her  refusal  to  discover  the  putative  father:  8coU  v.  Ely,  4  Wend. 
555.  If  a  juatice  inatigatea  a  constable  to  execute  a  8tate*a  warrant  foi 
felony,  nine  montha  after  it  had  issued,  from  motives  of  personal  ill-will,  the 
party  who  procured  the  warrant  in  the  first  instance,  having  made  no  appli- 
cation to  have  it  executed,  he  is  liable:  Oarvin  v.  Blocher,  2  Brev.  157,  as  he 
would  be  where  he  committed  a  party  to  jail  upon  a  miUimus,  whom  he  had 
fined  and  permitted  to  go  at  large  for  the  purpose  of  extorting  money  from 
him:  Fisher  v.  J)eans,  107  Mass.  118;  or  issued  a  warrant  for  the  purpose  of 
collecting  his  own  debt:  Dyer  v.  Smith,  12  Conn.  384.  In  an  action  for  isao- 
ing  a  warrant  for  an  offense  committed  out  of  the  state,  it  is  only  necessary  to 
show  the  fact  that  the  defendant  knew  that  fact  when  he  issued  the  warrant: 
MiUer  v.  Orice,  2  Bioh.  L.  27;  S.  C,  44  Am.  Dec  271.  And  in  an  action 
for  a  commitment  for  a  certain  alleged  offense,  proof  of  plaintiff's  convic- 
tion for  an  offense  different  from  that  recited  in  the  commitment  is  no  de- 
fense: Rogers  v.  Jones,  3  Bam.  &  Cress.  409;  but  where  a  peraon  waa  con- 
victed before  a  trial  justice  of  two  distinct  offenses,  and  committed  to  the 
house  of  correction  under  two  warrants,  one  legal  and  the  other  illegal,  and 
he  was  held  in  custody  under  both  warranta  during  the  whole  time  of  hia  im- 
prisonment, the  juatice,  if  liable  at  all  for  issuing  the  illegal  warrant,  is  liable 
only  to  nominal  damages:  Doherty  v.  Munson,  127  Mass.  495.  The  warrant 
under  which  the  false  imprisonment  takes  place,  produced  on  the  trial  by  a 
plaintiff,  is  evidence  of  the  facts  contained  in  it  until  gainsaid  by  proof: 
ScoU  V.  My,  4  Wend.  555.  Where  a  juatice  is  charged  with  falae  impriaon- 
ment, under  color  of  legal  proceaa,  the  warrant  under  which  the  arrest  waa 
made  being  set  out  in  the  indictment,  he  is  not  entitled  to  a  continuance  on 
account  of  the  abaence  of  a  witneaa  by  whom  he  expecta  to  prove  a  parol 
commitment  of  the  peraon  arreated  for  contempt  of  court;  nor  would  he  be 
to  a  right  to  appear  and  be  heard  before  the  grand  jury  at  the  time  the  true 
bill  waa  found:  Campbell  v.  State,  48  Ga.  353. 

b.  Liability  qf  Party  Procuring  A  rrest  or  on  Whose  Evidenoe  Warrant  Issued, 
A  person  who  procurea  the  arreat  of  another  under  a  wanant  or  execution 
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vnlAwfnlly  imiad  is  guilty  of  false  impzisonment,  and  liable  to  an  action  for  the 
offenae:  FhjfdY.SkOe,  12 Ark. 43;S. Conte, 250; HaeheUv.  King,eAll&i,  58; 
Wiimm  ▼.  MobiMon,  6  How.  Pr.  110;  Chapman  v.  DyeU,  11  Wend.  31;  S.  C, 
25  Am.  Dee.  586;  Hoik  ▼.  SmUh,  41  DL  314;  Stoddard  v.  Bird,  Kirby,  65; 
Vrtdmbwrgh  ▼.  Hendricks,  17  Barb.  179;  HaUeek  v.  Doming,  7  Hun,  52; 
Fletcher  v.  FoneU,  11  Bap.,  N.  S.,  584;  i>eooe  v.  Davie,  12  N.  Y.  Week.  Dig. 
544;  Bamee  v.  FtoZ;,  12  Bep.,  N.  S.,  5;  Curry  v.  PHngle,  U  Johns.  444;  Sleight 
r.  i^eotVBioortA,  5  Dner,  122;  llaUiday  v.  ^o6^  1  Barb.  137;  Deyo  v.  Fofi 
Vaiienlmrg,  5  Hill,  2^;  Z«te2er  ▼.  liuntingUm,  24  La.  Ann.  330;  Gee  v.  Pa<^- 
•OJi,  63  Mo.  49;  Emery  v-  Bapgood,  7  Gray,  55;  Painter  v.  /«e«,  4  Neb.  122;  Ikl- 
IbiMT.  6>bodiNan,  48  Mo.  62; C»^y.  BandkU,  58  N.  H.  4ffJ;Diehlv.  Frieder, 
37  Ohio  St.  473;  Boneated  v.  BanetUel,  28  Wis.  245;  a  C,  30  Id.  511;  Pkr- 
mm  ▼.  OaU^  8  Vt.  609;  AJUacmY,  Bheam,  3Serg.  ft B.  139^  S.  C,  8  Am.  Dec. 
644;  Hanue  v.  Kohlar,  25  Kan.  640;  8.  C,  20  Am.  L.  Beg.,  N.  S.,  625;  i)«oe^ 
M^  V.  ^AeUbfi,  83  m.  390;  C^i/ion  v.  (Trajfson,  2  Stew.  412;  ^3u2^  v.  PraUt, 
9  Port.  195.  And  mere  good  faith  in  making  an  affidavit  on  which  a  warrant 
of  arrest  was  issued  will  not  excuse  one:  Painter  y,  Ive^,  4  Neb.  122.  And 
a  person  in  whose  benefit  a  warrant  or  ca.  so.  issaes  may  be  liable,  thongh  he 
might  not  be  aotlTe  in  procoring  it,  if  he  approved  of  it:  Fmelan  v.  Bvtta,  53 
Wis.  344;  Webber  ▼.  Kenny,  1  A.  K.  Marsh.  345;  and  see  Pattereon  ▼.  Prior, 
1 8  IndL  440;  as  if  an  attorney  shonld  illegally  issue  an  execution  against  the  per- 
son, the  client  is  thereby  rendered  liable:  OuiUeaeune  v.  Bowe,  63  How.  Pr.  175. 
But  it  was  held  in  KimbaU  v.  Molony,  3  N.  H.  376,  that  when  the  body  of  a 
person  not  liable  to  arrest  was  taken  upon  meose  process  trespass  would  not  lie 
for  sneh  arrest  against  the  party  at  whose  instance  the  action  was  instituted. 
And  it  was  said  in  Landt  v.  HiUs,  19  Barb.  283,  that  an  order  of  arrest  made  by 
a  judge  having  jurisdiction,  and  whose  duty  it  is  to  act,  protects  the  party 
applying  for  it,  and  all  persons  acting  under  it;  and  this,  whether  the  judge 
decided  ooirectly  or  not  in  holding  that  it  was  a  proper  case  for  granting  an 
order  of  arrest;  that  if  he  was  called  upon  to  make  a  determination  of  the 
question,  that  was  enough:  See  also  Brown  v.  Crowl^  5  Wend.  298.  And  one 
procuring  the  arrest  of  another  by  a  lawful  warrant  is  not  liable,  although  he 
obtained  the  warrant  by  misrepresentation:  Coupal  v.  Ward,  106  Mass.  289. 
And  one  acting  bona  Jlde  on  finding  that  the  bail  taken  in  a  civil  suit  is 
insuffietent  may  discontinue  it,  and  arrest  the  defendant  again  on  a  second  writ 
for  the  aame  cause  of  action:  Jewett  v.  Locke,  6  Gray,  233.  So  a  person  at 
whose  instance  a  writ  is  issued  is  not  liable  for  the  mistakes  of  the  justices, 
or  irregularities,  or  for  misoonduct  of  the  sheriff  in  the  service  not  instigated 
by  himself:  Adame  v.  Fireeman,  9  Johns.  117;  Taylor  v.  Traak,  7  Cow.  249; 
SitttUon  V.  Sehell,  3  Sandf.  323;  Bot/i  v.  Smith,  41  HI.  314;  see  also  Wagstaff 
V.  Schippel,  27  Kan.  450.  And  one  who  in  good  faith  merely  states  the  case 
7r  makesi  an  affidavit  or  swears  to  a  complaint  on  which  the  warrant  is  issued 
is  not  liable:  Fendon  ▼.  BfOta,  49  Wis.  342;  Von  Latham  v.  Bowan,  17  Abb. 
Vt.  237;  Mwrpky  ▼.  WaUen,  84  Mich.  180;  Von  Latham  v.  Lihby,  38  Barb. 
839.  Nor  can  a  member  of  a  committee  who  have  counseled  and  advised  an 
irrest  to  be  made  which  is  illegal  be  held  in  trespass  unless  it  be  shown  that 
he  acted  with  them:  Devding  v.  Sheldon,  83  DI.  390.  And  if  a  debtor 
arrested  on  execution  and  discharged  out  of  custody  is  again  arrested  and 
imprisoned  on  an  aiiae  execution  issued  on  the  same  judgment,  by  direc. 
tioii  of  the  ereditor,  trespass  will  not  lie  for  the  second  imprisonment:  Mamm 
V.  SewaUf  Brayt.  119;  and  as  a  defense  to  the  allegation  that  the  defendant 
had  no  olaun  against  the  plaintiff,  and  consequently  his  arrest  in  a  civil  suit  was 
IDi^gilt  it  is  snoogk  for  defendant  to  show  that  he  had  a  oaose  of  action 
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against  the  plaintiff  for  a  breach  of  contract,  though  the  damages  might  be 
nominal  merely:  Gordon  ▼.  Upham,  4E.  D.  Smith,  9.  And  one  suing  before  a 
justice  of  the  peace  and  arresting  the  plaintiff  is  not  liable  in  trespass  for  the 
arrest  because  from  the  absence  of  the  justice  at  the  return  day  the  action 
is  not  entered:  Shaw  v.  Reed,  16  Mass.  450.  A  release  of  a  claim  for  a  false 
imprisonment  obtained  by  duress  is  void:  Ouilleaume  v.  Bowe,  14  N.  Y. 
Week.  Dig.  196.  A  defendant  in  this  action  may  plead  in  defense  a  discharge 
executed  by  the  plaintiff  to  others  who  were  jointly  liable  with  him;  Stone  v. 
Dickinaon,  7  Allen,  26.  This  subject  is  also  treated  of  in  the  note  to  BisaeU 
V.  CMdf  19  Am.  Dec.  460,  to  which  the  reader  is  referred. 

c.  LiabUUy  of  Officer  Executing  the  fTrt^.—It  is  a  well-settled  rule  of 
law  that  an  officer  to  whom  a  writ  or  warrant  has  been  directed  is  not 
liable  to  an  action  for  false  impriponment,  if  he  obeys  the  precept  of 
the  writ,  if  the  writ  is  in  the  legal  form  and  issues  from  a  court  having 
jurisdiction  of  the  subject:  Clinton  v.  NeUon,  2  Utah,  284;  Wheaion  v. 
Beecher,  49  Mich.  348;  Donahoe  v.  Shed,  8  Met.  326;  WUmarth  v.  Burt, 
7  Id.  257;  Mertog  v.  Graham,  9  Lea,  152;  Chase  v.  Fish,  16  Me.  132;  Slomer 
V.  People,  25  IlL  70;  Beeeler  ▼.  Peats,  86  Id.  275;  JoJmeon  ▼.  Von  Kel- 
Her,  66  Id.  63;  Wooater  v.  Pareone,  Eirby,  110;  Trammell  v.  BusaeUville,  34 
Ark.  105;  S.  C,  36  Am.  Rep.  1;  Boaz  v.  Tate,  43  Ind.  60;  Slight  v.  Ogle,  4 
E.  D.  Smith,  445;  Landt  v.  ffiUs,  19  Barb.  283;  AlUeoh  v.  Rheam,  3  Serg.  & 
R.  139;  S.  C,  8  Am.  Dec.  644.  It  is  not  necessary  to  a  constable  justifying 
under  a  writ  of  cap,  ad  resp.  issued  by  a  justice  that  the  writ  be  preceded  by 
an  affidavit:  Davis  v.  Bush,  4  Blackf.  330;  and  an  officer  holding  a  writ  in 
the  common  form  issued  by  a  court  having  jurisdiction  against  a  defendant 
who  had  been  discharged  under  the  insolvent  laws,  after  the  judgment  on 
which  the  execution  issued  waa  rendered,  is  not  liable  to  an  action  of  trespass 
for  arresting  and  committing  such  defendant,  although  he  shows  his  dis- 
charge to  the  officer  before  he  is  arrested:  Wilmarth  v.  Burt,  7  Met.  257;  and 
on  an  arrest  of  the  plaintiff  on  an  attachment  as  a  creditor  in  proceedings 
supplementary  to  an  execution  issued  by  a  special  county  judge,  a  stay  oi 
proceedings  on  the  attachment  does  not  affect  the  right  of  the  officer  to  detain 
the  plaintiff  so  as  to  insure  his  presence  before  the  special  county  judge  when 
the  case  would  be  in  a  condition  to  be  heard:  Lfcwis  v.  PenJUld,  39  How.  Pr. 
490;  and  where  an  execution  debtor  refuses  to  turn  out  property  when  de- 
manded, declaring  at  the  same  time  the  proceedings  were  illegal,  the  officer 
is  excusable  if  he  levies  on  the  body,  although  the  debtor  may  have  had 
abundant  personal  property:  AUen  v.  GUason,  4  Day,  376.  But  it  is  one  of 
the  risks  and  hazards  of  a  sheriff's  office  that  the  sheriff  is  to  determine  at  his 
peril  whether  he  can  or  not  detain  a  party  in  custody  under  a  certain  writ  or 
process,  and  if  he  arrests  and  detains  one  under  an  illegal  writ  or  one  issuing 
from  a  court  having  no  jurisdiction  of  the  subject-matter,  he  is  liable  to  an  ac- 
tion for  false  imprisonment :  Fischer  v.  Longhein,  62  How.  IV.  238;  S.  0. ,  1 0  Abb. 
N.  C.  128;  Johnson  v.  Von  KeUUr,  66  111.  63;  Gold  v.  BisseU,  I  Wend.  210; 
8.  C,  19 Am.  Dec.  480;  Barhydtv,  Valk,  12  Wend.  145;  S.  0., 27 Am.  Deo.  124; 
AbboU  V.  Booth,  51  Barb.  646;  Harwood  v.  Siphers,  70  Me.  464;  Pearcev,  At- 
wood,  13  Mass.  424;  Gorton  v.  Frkzell,  20  111.  291;  Sto^  v.  Lawrence,  3  Day, 
1;  Peck  v.  Borks,  22  Ark.  221;  Blythe  v.  Tompkins,  2  Abb.  Pr.  468;  Grumm 
V.  Raymond,  1  Conn.  40;  Sheldon  v.  Bill,  33  Mich.  171;  Moore  v.  Watts,  1 
ni.  42.  Thus  the  renewal  of  a  justice's  execution  must  be  signed  by  the 
constable,  or  the  officer  executing  is  a  trespasser:  Barhydt  ▼.  VaJk,  12  Wend. 
145;  S.  C,  27  Am.  Dec  124.  And  it  is  no  defense  to  an  offioer  that  he  sup* 
posed  he  had  a  capias  when  he  arrested  the  plaintiff;  and  his  drunkenness  at 
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the  time  is  do  defense,  bat  might  be  {Regarded  as  an  aggravation  of  damages: 
HaU  ▼.  G*MaUey^  49  Tenn.  70.  An  officer  arresting  a  debtor  under  an  exe- 
cntion,  and  afterwards  discharging  him  upon  his  exhibiting  a  writ  of  protec- 
tion and  retoming  the  execution  unsatisfied,  without  stating  the  arrest  in  his 
return,  can  not  justify  under  the  execution:  Munroe  ▼.  Merrill,  6  Gray,  236; 
nor  can  a  sheriff  rearrest  the  defendant  against  whom  an  order  of  arrest  has 
been  issued,  upon  a  notice  of  phiintiff  that  he  does  not  accept  the  bail  offered: 
Arieaqa  v.  Flack,  13  Rep.,  N.  S.,  630;  so  an  attachment  against  the  person 
for  a  contempt  issued  by  the  register  of  the  court  is  invalid  and  no  justifica- 
tion: Thompson  v.  Elltworth,  39  Mich.  719;  and  a  warrant  issued  on  a  verbal 
order  will  not  justify  an  arrest:  State  v.  James,  78  N.  G.  455;  but  mere  in- 
formalities or  irregularities  in  the  writ  or  miUimua  will  not  subject  the  sheriff 
to  an  action:  Cooper  v.  Adams,  2  Blackf.  294;  Poor  v.  Taggart,  37  N.  H. 
544;  Bean  v.  Crosby,  1  Allen,  220;  but  in  an  action  for  fake  imprisonment 
the  constable  can  not  justify  under  an  execution  regular  upon  its  face,  where 
he  committed  the  debtor  in  a  different  county  from  the  one  in  which  the  ar- 
rest was  made,  when  there  is  a  legal  jail  in  the  latter  county,  although  the 
commitment  be  made  in  the  county  commanded  in  the  execution:  Clayton  v. 
8coU,  45  Vt.  386;  and  as  to  the  effect  of  the  arrest  of  the  prisoner  in  another 
county,  see  Resder  ▼.  PeaU,  86  IlL  285;  Krug  v.  Ward,  77  Id.  603;  Fran- 
ciseo  V.  State,  24  N.  J.  L.  30;  Green  v.  Rumeey,  2  Wend.  611;  OaUiard  v. 
Laxton,  31  L.  J.,  M.  G.,  123;  Love  v.  Humphrey,  9  Wend.  204.  As  to  the 
effect  of  arresting  the  wrong  person  under  a  writ,  see  the  note  to  Eanee  v. 
State,  44  Am.  Dec.  289.  A  sheriff  detaining  a  prisoner  on  mesne  pro- 
cess, after  his  discharge  by  the  plaintiff,  is  liable:  Withers  v.  Henley,  Gra 
Jac  379;  and  for  oases  involving  the  question  as  to  the  liability  of  a  jailer  or 
^-arden  to  imprisonment,  the  reader  is  referred  to  Barnes  ▼.  Viall,  12  Rep., 
N.  S.,  5;  Wame  v.  Constant,  4  Johns.  32;  Gross  v.  Rice,  71  Me.  241;  S.  G., 
20  Am.  L.  Reg.,  N.  S.,  275;  Ingram  v.  BuU,  4  Granch  G.  Gt.  701;  MigoUi  ▼. 
CidvUle,  40  L.  T.  747;  PaOerson  v.  Prior,  18  Ind.  440. 

d.  Liability  of  Deputies,  Attorneys,  or  Third  Persons  AseisUng  OJicer  Ar^ 
resting  under  Warrant. — ^Where  an  execution  against  the  person  is  issued  by 
a  clerk,  as  of  oourse  and  ministerially,  he  is  not  responsible  in  damages  if  the 
writ  is  issued  oontrary  to  law,  unless  the  facts  are  within  his  knowledge: 
Barnes  v.  ViaU,  12  Rep.,  N.  S.,  5;  but  one  can  not  protect  himself  from  the 
effect  of  an  unlawful  arrest  by  the  fact  that  his  superior  ordered  it:  Swart  v. 
Kimball,  5  N.  W.  Rep.  635;  thus  a  deputy  arresting  by  the  order  of  the  sheriff 
where  tlie  process  is  irregular  is  liable:  Arteaga  v.  Conner,  88  N.  Y.  403; 
S.  G.,  47  N.  T.  Super.  494.  And  an  attorney  has  been  held  liable  for  an  un- 
warranted arrest:  Sleight  v.  Leavenujorth,  5  Duer,  122;  although  he  would  be 
protected  if  the  court  had  jurisdiction,  and  the  process  was  regular  on  its 
fsce:  liseher  ▼.  Langhein,  65  How.  Pr.  382;  S.  G.,  62  Id.  238;  S.  G.,  10  Abb. 
N.  G.  128;  Landt  v.  HiUs,  19  Barb.  283;  see  also  the  note  to  BisseU  v. 
Gold,  19  Am.  Dec  493;  and  it  was  said  in  Johnson  v.  Maa^m,  23  Mich.  129, 
that  a  charge  could  not  be  preferred  against  an  agent  who  had  promoted  the 
proceedings  where  the  process  was  not  whoUy  void.  But  an  agent  can  not 
defend  by  showing  that  he  acted  under  instructions  from  his  principal :  Josiiclyn 
V.  MeAUiater,  22  Mich.  800.  A  stranger  who  by  his  advice  causes  an  illegal 
execution  to  be  issued  and  an  arrest  to  be  made  is  liable:  Pierson  v.  Gale,  8  Vt. 
609.  It  has  been  held  that  strangers  called  upon  by  a  sheriff  or  constable  to  as- 
sist in  arresting  a  person  charged  with  an  offense  are  not  liable:  Kirbie  v.  State, 
5  Tex.  App.  60:  Ocodwine  t.  Stephens^  63  Ind.  112;  Cc^les  ▼.  HurUn,  10  Johns. 
285;  altboQj^  it  was  decided  that  where  the  writ  ran  against  the  property 
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and  not  the  body,  a  stranger  detaining  the  body  of  the  defendant  at  the 
qneBt  of  the  constable  was  subject  to  an  action  in  Lectch  v.  FrandSj  41  Vt. 
670.  To  create  one  not  authorised  to  make  an  arrest  a  special  constable  and 
justify  him  in  making  an  arrest,  the  writ  must  be  directed  specially  to  him 
by  name,  and  his  appointment  to  act  as  such  must  in  that  particular  case  be 
noted  by  the  constable  on  his  docket;  and  in  case  of  non-compliance  willi 
these  proTisions  of  the  statute,  he  has  no  authority  to  act  as  spedal  constable, 
and  can  not  justify  under  the  writ:  Dietricha  ▼.  Schaw,  43  Ind.  175. 

Arbbsts  without  Wabrakts. — a.  Arrests  by  Officers. — ^Tlus  subject  is  dis- 
cussed in  the  note  to  Eemes  v.  Staltf  44  Am.  Dea  292.  The  rule  is  well  set- 
tled that  a  constable,  sheriff,  or  peace-officer  has  a  right  to  arrest  another 
without  a  warrant,  on  a  reasonable  suspicion  that  a  felony  has  been  com- 
mitted, or  for  misdemeanors,  breaches  of  the  peace,  etc.,  committed  in  his 
view,  or  to  prevent  a  breach  of  the  peace.  See  the  cases  in  the  note  above 
sited;  and  in  addition  to  the  authorities  there  collated  for  support  to  this 
proposition,  see  Bryan  v.  Bates,  15  111.  87;  Vandeveer  v.  MaUodSf  3  Ind.  479; 
Mclntyrt  v.  Baduns,  9  Bep.,  N.  S.,  754;  Minehan  v.  Thonuis,  9  N.  Y.  Week. 
Dig.  32;  Montgomery  v.  Svtton,  14  Bep.,  N.  S.,  175;  S.  C,  12  N.  W.  Hep. 
719;  Levy  v.  Edwards,  1  Car.  &  P.  40;  Regina  v.  Light,  27  L.  J.,  M.  C,  1; 
Lawrence  v.  Hedger,  3  Taunt.  14;  Taylor  v.  Strong,  3  Wend.  384;  FuUon  ▼. 
StaxUs,  41  N.  Y.  498;  Bums  v.  Erban,  26  How.  Pr.  273;  Qtumn  v.  Heisd,  40 
Mich.  576;  Drennan  v.  People,  10  Id.  169;  Torihey  v.  King,  9  Lea,  422; 
In  re  Povoei'S,  25  Vt.  261;  RusseU  v.  Shuster,  8  Watts  A;  S.  308;  McCaHhy  v. 
De  ArmU,  99  Pa.  St.  63;  Scirde  v.  Neeves,  47  Ind.  289;  Hutchinson  v.  Song- 
ster, 4  G.  Greene,  340;  Knot  t.  Gay,  1  Hoot,  66;  Marsh  v.  Smith,  49  111.  396. 
But  this  rule  is  by  no  means  universal.  Officers,  though  clothed  with  large 
discretionary  powers,  are  not  omnipotent,  and  must  exercise  their  discretion 
in  a  legal  manner;  the  statute  creating  their  office  often  limits  this  discre- 
tionary power,  and  the  general  rights  of  individuals  form  another  check  to  it 
And  indeed,  it  has  been  very  often  held  that  such  arrests  are  illegal,  and  that 
the  officers  making  them  are  guilty  of  false  imprisonment:  Paw  v.  Beckner,  3 
Ind.  475;  Jwftice  v.  Qoding,  21  L.  J.,  C.  P.,  94;  WiUiamsv.  Olenister,  2  Bam. 
&  Cress.  669;  Hogg  v.  Ward,  27  L.  J.,  Exch.,  443;  Bowditch  v.  Balchin,  5  Exch. 
378;  Griffin  v.  Colman,  28  L.  J.,  Exch.,  134;  S.  C,  4  H.  ft  N.  265;  Boyleston 
V.  Kerr,  2  Daly,  220;  Stewack  v.  Brooks,  7  Id.  142;  Schmeider  v.  McLane, 
36  Barb.  495;  PhiUips  v.  Fadden,  125  Mass.  198;  Moore  ▼.  Durgin,  68  Me. 
148;  Brock  v.  Stvmson,  108  Mass.  520;  Kennedy  v.  Favor,  14  Gray,  200; 
McLenwm  v.  Richardson,  15  Id.  74;  Prell  v.  McDonald,  7  Kan.  426;  Shaniey 
V.  WeUs,  71  HL  78;  Neioton  v.  LocBin,  77  Id.  103;  Look  v.  Dean,  108  Mass. 
116. 

b.  Arrest  by  a  Private  Person  unthoiU  a  Warrant:  See  the  note  to  Eanes  v. 
State,  44  Am.  Dec  293,  discussing  this  subject. 

Miscellaneous  Instances  of  False  Ihtrisonusnt. — ^The  congress  of  the 
United  States  has  no  power  to  punish  for  contempt  a  witness  who  has  been 
summoned  to  appear  before  one  of  the  committees,  and  who  refuses  to  answer 
questions  propounded  to  him,  if  the  subject-matter  of  the  investigation  is  one 
into  which  congress  had  no  right  to  inquire,  and  the  sergeant-at-arms  of  the 
house  is  liable  if  he  arrests  the  prisoner:  Kilboum  v.  Thompson,  2  Morr. 
Transc.  56.  A  commissioner  of  the  circuit  court  of  the  United  States  has 
no  power  to  fine  a  party  as  upon  a  final  trial,  and  if  he  does  so  and  imprisons 
him  until  the  fine  be  paid,  he  is  guilty  of  false  imprisonment:  Vanderpool  v. 
State,  34  Ark.  174;  so  also  a  commieaioner  in  chancery  would  be  liable  for 
committing  a  witness  who  refused  to  testify:  Marsh  v.  WiUtamSf  1  How. 
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(Miss. )  132;  a  defencUuit  Impriaoned  for  the  non-payment  of  a  fine  imposed  foi 
violating  a  manicipal  ordinance  can  not  be  legally  compelled  to  pay  the  same 
by  mannal  labor  on  the  street,  and  if  compelled  to  do  so  may  maintain  an  ac- 
tion against  the  officers  compelling  him:  Torberi  v.  Lyiich^  67  Ind.  474.  But 
officers  of  a  bank  can  not  justify  an  imprisonment  of  a  person  on  the  ground 
that  he  remained  in  the  bonk  after  the  usual  time  for  shutting  the  same,  and 
was  detained  by  their  locking  the  outer  door,  though  he  knew  the  hour  at 
which  the  bank  was  usually  closed:  Woodward  v.  Washburn^  3  Denio,  369. 
An  express  company  has  power  by  proper  and  lawful  modes  to  pursue  and 
cause  the  arrest  and  punishment  of  any  one  who  has  stolen  or  embezzled 
money  or  property  of  the  company  for  whidi  it  is  responsible,  and  may  em- 
ploy an  agent  for  such  purpose,  but  for  any  trespass  committed  by  htm  in 
the  prosecution  of  such  employment,  the  company  is  liable:  American  Ex- 
press  Co.  ▼.  PaUeraan^  73  Ind.  430. 

iKDicncsMT  FOB  Faub  Imfbisonmxkt. — In  an  indictment  for  false  im- 
prisonment, the  charge  that  the  defendant  "was  unlawfully  and  feloniously 
imprisoned  "  implies  that  the  act  was  done  without  sufficient  legal  authority, 
and  is  good  without  the  latter  allegation:  United  States  v.  Lapointt  1  Morr. 
146;  although  it  was  held  that  if  the  indictment  failed  to  state  that  it  was 
"without  lawful  authority,"  it  did  not  allege  an  offense  under  the  statute  or 
at  common  law,  in  Barber  v.  State,  13  Fla.  675;  JVaterman  v.  State,  Id.  683. 
It  should  allege  the  mode  in  which  the  detention  was  effected,  but  need  not 
further  particularize  it:  Maner  v.  SuUe^  8  Tex.  App.  361 ;  but  the  statn  is 
coufined  to  the  kind  of  detention  alleged:  Id.  And  the  offense  must  be 
shown  to  have  been  committed  in  the  county  named  in  the  indictment:  Bar^ 
her  V.  StaU,  13  fla.  675;  Waterman  v.  State,  Id.  683. 

Actions  fob  False  Impbisonment. — a.  Form  of  the  Action. — The  remedy 
for  the  offense  of  false  imprisonment  is  trespass:  PUxtt  t.  NUes,  1  Edm.  Sel 
Gas.  230;  Berry  v.  Hamill,  12  Serg.  &  R.  210;  Williams  v.  Ivey,  I  Ala.  SeL 
Gas.  198,  220;  Bebee  v.  Steel,  2  Vt.  314;  AHen  v.  Greenlee,  2  Dev.  L.  370; 
Stanton  v.  Seymour,  5  McLean,  267;  Price  v.  Graham,  3  Jones  L.  545;  Castro 
V.  De  Uriarte,  12  Fed.  Hep.  2i30;  Holly  v.  Camon,  39  AJa.  345;  and  not 
case:  HoUy  v.  Carson,  Price  v.  Graham,  Berry  v.  Ilamill,  and  Pla/t  v.  Niles, 
all  supra;  but  in  Barhydt  v.  Valk,  12  Wend.  145;  S.  C.,  27  Am.  Dec.  124,  it 
was  said  that  the  ordinary  remedy  was  in  case;  although  in  a  flagrant  case 
of  illegal  arrest  trespass  would  lie,  in  NebemcM  v.  Townsend,  61  How.  Pr. 
353. 

b.  Pleadings  on  the  Part  of  Plaintiff  or  Drfendant,  —  It  is  not  necessary 
that  the  plaintiff  should  allege  or  prove  malice:  Akin  t.  Newell,  32  Ark.  605; 
nor  that  the  acts  complained  of  were  done  illegally  or  wrongfully,  or  without 
competent  authority:  GaUimore  v.  Ammerman,  39  Ind.  323;  indeed,  it  is  not 
necessary  to  aver  that  the  imprisonment  was  either  wrongful,  unlawful,  ma- 
licious, or  without  probable  cause:  Carey  v.  Sheets,  60  Ind.  17;  and  If  the 
'"•r';;\cint  should  allege  that  the  imprisonment  was  "without  any  reasonable 
or  probable  cause  whatever,"  these  words  may  be  rejected  as  surplusage,  and 
need  not  be  proved:  Johnson  v.  Von  Kettler,  84  111.  315;  an  allegation  that  the 
arrest  waa  caused  "  at  the  instigation  and  procurement "  of  the  defendant  in 
sufficient:  American  Express  Co.  v.  Patterson,  73  Ind.  430;  the  particular  in. 
stmmentality  by  which  the  plaintiff  was  deprived  of  his  liberty  should  not 
be  set  out,  and  if  it  is,  it  may  be  stricken  out:  Eddy  v.  Becu;h,  7  Abb.  Pr. 
17;  Shaw  v.  Jayne,  4  How  Pr.  119.  In  NebenzaM  v.  Totonsend,  61  How.  Pr. 
853,  it  was  held  that  actions  for  false  imprisonment  and  malicious  prosecu- 
tion could  not  be  joined;  but  in  Castro  v.  De  Uriarte.  12  Fed.  Bep.  250,  the 
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contrary  was  held.  The  defendants  can  not  deny  knowledge  or  belief  as  to 
the  allegation  that  they  caased  to  be  issued  the  writ  on  which  the  plaintiff 
was  arrested,  and  an  answer  to  a  verified  complaint  making  that  issue  may 
be  stricken  out  upon  motion,  without  any  additional  affidavit  in  support  of 
the  motion:  Lawrence  v.  Derby ^  15  Abb.  Pr.  d46»  note;  S.  C,  24  How.  Pr. 
133.  A  defendant  justifying  and  joining  in  a  plea  with  a  co-defendant  who 
can  not  justify  loses  his  defense:  Ckid  v.  Biaadl,  1  Wend.  210;  S.  C.»  19  Am« 
Dec.  48a 

c.  Evidence  and  MiiceUaneous  PoinU  qf  PracUce, — ^Trespass  for  false  im- 
prisonraeht  under  a  ca.  ea.  can  not  be  supported,  as  lonj;  as  the  execution  on 
its  face  remains  unsatisfied,  or  even  where  there  are  but  costs  due:  fft/Hns 
T.  Hall,  2  McCk>rd,  205;  the  writ  must  be  quashed  or  in  some  way  vacated: 
Blanchard  v.  CheSt  2  N.  H.  491.  If  the  character  of  the  plaintafT  is  not  put 
in  issue  by  the  pleadings,  it  va  not  competent  for  the  plaintiff  in  his  testi- 
mony in  chief  to  introduce  evidence  of  his  good  character;  Cochran  v.  Toher^ 
14  Minn.  385;  but  if  the  defendants  introduce  evidence  tending  to  cast  sus- 
picion on  the  plaintiff's  character,  evidence  of  his  general  good  character  and 
of  his  reputation  for  honesty  and  integrity  is  admissible:  American  Expreu 
Co,  V.  PaUerson,  73  Ind.  430.  On  the  triid  it  is  competent  to  prove,  by  the 
justice  of  the  peace  who  issued  the  warraut  upon  which  the  arrest  was  made, 
the  fact  that  a  written  affidavit  was  made  before  him  on  which  he  issued 
the  warrant,  and  when  the  justice  testifies  to  that  fact,  it  is  competent  to 
prove  its  contents  by  oral  evidence:  Aeldey  ▼.  Johnson,  74  III.  393;  and  if  a 
plaintiff  include  several  persons  in  the  suit,  and  proceeds  to  issue  and  trial 
against  some  of  them,  but  does  not  rule  the  others  to  plead,  the  latter  may 
be  witnesses  for  the  former,  although  they  were  all  concerned,  as  the  interest 
of  those  not  on  trial  is  in  the  question  and  not  in  the  case:  Wakely  v.  Hart,  6 
Binn.  316.  In  the  trial  the  defendant  may  prove  under  the  general  issue  that 
he  was  a  constable,  and  arrested  and  detained  the  plaintiff  by  virtue  of  a 
legal  warrant:  Isaacs  v.  Camplin,  1  Bailey,  411;  but  see  Boom  v.  Tate,  43 
Ind.  60.  As  to  evidence  in  mitigation  or  aggravation  of  damages,  see  post, 
"Damages." 

d.  Measure  of  Damages  in  Actions  for  False  Imprisonment. — Punitive  or 
exemplary  damages  may  be  awarded  by  the  jury  in  this  action:  Sorensen  v. 
Dtmdes,  7  N.  W.  Bep.  259;  BrusJtaber  v.  Stegemann,  22  Mich.  286;  Wiley  v. 
Keokuk,  6  Kan.  94;  Hall  v.  CMaUft/,  49  Tex.  70;  WhUmore  v.  Allen,  33 
Tex.  355.  The  jury  has  a  right  to  give  damages  beyond  the  mere  compensa- 
tion to  the  plaintiff  for  his  injuries,  and  inflict  a  punishment  upon  the  defend- 
ant for  his  conduct,  but  not  to  an  arbitrary  amount:  Brown  v.  Chadsey,  39 
Barb.  253;  and  exemplary  damages  are  only  allowable  where  it  appears  that 
the  wrong  for  which  the  plaintiff  sues  was  done  with  evident  intention  and 
from  bad  motive:  McCaU  v.  Corning,  1  Abb.  212.  Punitive  damages 
for  an  illegal  arrest  should  be  allowed  against  a  peace-officer  only  where  the 
arrest  was  made  in  bad  faith,  with  some  other  view  than  the  administration 
of  justice:  Hamlin  v.  Spaulding,  27  Wis.  360;  and  the  facts  and  circuiu 
stances  of  arrest  may  be  shown  in  mitigation  of  exemplary  damages:  John- 
son V.  Von  KettUr,  66  111.  63;  o^'the  circumstances  upon  which  the  affidavit 
was  made:  Roth  v.  Smith,  41  111.  314;  and  evidence  that  the  defendant  acted 
without  malice,  or  with  probable  cause,  may  be  admitted  in  mitigation  of  ex- 
emplary damages:  Comer  v.  Knowles,  17  Kan.  436;  Sleight  v.  Ogle,  4  E.  D. 
Smith,  445;  Miller  v.  Orice,  2  Rich.  L.  27;  S.  C,  44  Am.  Dec  271;  Livingston 
V.  Burroughs,  33  Mich.  511;  Sugg  t.  Pool,  2  Stew.  Sl  P.  196;  McCall  v.  Com- 
img,  1  Abb.  212;  but  such  evidence  is  not  admissible  to  diminish  the  actual 
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and  general  damages  sustained:  Comer  ▼.  KnowU»t  17  Kan.  436.  And  otI- 
denoe  that  the  defendants  acted  under  a  military  order  would  be  admissible 
to  palliate  their  offense  and  mitigate  damages:  Carpenter  v.  Parker ^  23  Iowa, 
4«)0.  Where  a  plaintiff  snes  a  railroad  company  for  a  false  detention  o\  er 
night  at  the  instigation  of  some  of  its  officers,  evidence  of  his  discomfort  in 
the  place  of  detention,  of  illness  produced  by  the  dampness  of  the  cell  in 
which  he  was  confined,  and  of  indignities  which  he  suffered  at  the  hands  of 
the  police  officer  are  not  admissible  to  enhance  the  damages:  Murdack  v, 
Boston  ^  A.  B.  a.  Co,,  133  Mass.  15;  but  evidence  of  the  loss  of  a  situation  is 
admissible;  American  Express  Co.  v.  PaUerttoii,  73  lud.  430;  and  damages  not 
yet  accrued  may  be  properly  included  when  they  are  certain  to  follow  and  can 
be  fairly  estimated:  TTunnpson  v.  Ml/worth,  39  Mich.  719.  Expenses  incurred 
by  the  plaintiff  in  the  suit  in  which  the  arrest  was  made,  and  his  attorney's 
fees  and  other  expenses  in  obtaining  his  discharge,  are  not  proper  elements  of 
damages:  Gibba  v.  liandleU,  5SN.  H.  407;  Strange  v.  WhUehead,  12  Wend.  64; 
although  the  contrary  doctrine  was  held  in  Krufj  v.  11  an/,  77  111.  603;  Blythe 
r,  TomplunSf  2  Abb.  Pr.  468.  Although  the  jury  are  the  exclusive  judges  of 
the  amount  of  damages,  they  are  to  be  governed  by  the  evidence;  and  it  is 
error  to  instruct  them  that  they  are  exclusive  judges  of  the  amount  of  dam- 
sges,  and  might  allow  any  sum  they  might  agree  upon,  not  exceeding  the 
amount  claimed  in  the  declaration:  Qvrdner  v.  Taylor^  6  Heisk.  244;  but  if 
the  damages  are  greater  than  should  be  allowed,  the  verdict  will  not  be  set 
aside  if  they  are  not  so  flagrantly  excessive  as  to  show  that  they  are  the 
result  of  passion:  NtwUm  v.  LoekliMf  77  111.  103. 
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[12  Abkamsab,  2118.] 

Rrvbit  ov  Ssbvicb  07  Summons  Failing  to  Stats  that  it  was  left  at  the 
usual  place  of  abode  of  the  defendant,  as  required  by  statute,  does  not  ren- 
der absolutely  void  a  judgment  of  the  circuit  court  of  the  United  States. 

CmCOTT  COUBTS  OF  UNITED  STATES  AKB  ENDOWED  WITH  SuCH  ObIOINAL  AND 

General  Jubisdiction  as  to  entitle  them  to  the  benefit  of  all  legal  in- 
tendments necessary  to  support  and  uphold  their  acts  until  reversed  or 
annulled  by  a  superior  tribunaL 

PUBGHASSB  AT  EXECUTION  SaLB  IS  NOT  AtFBCTED  BT  iBBEOULABITIEa  of  the 

sheriff  in  the  sale  and  his  failure  to  observe  all  the  requisites  prescribed  by 
thestatute;  the  requisites  prescribed  by  the  statute  in  respect  to  the  mode  of 
proceeding  under  an  execution  are  merely  directory  to  the  officer,  and  in 
no  case  can  the  purchaser  be  the  sufferer  by  an  omission  to  observe  them, 
unless  he  can  be  shown  to  have  been  cognisant  of  that  fact. 

AXTOBNST  OF  BbOOBD   PuBCHASINO  AT  EXECUTION  SaLB  IS   NOT  BoUND  TO 

Takx  NoncB  of  irregularities  of  the  sheriff,  and  his  title  is  not  affected 

by  the  existence  of  irregularities  of  which  he  had  no  notice. 
Lien  of  Judombnt  of  Circuit  Court  of  United  States  extends  throughout 

the  state,  and  is  not  confined  to  the  county  in  which  the  court  is  situated. 
Lien  of  Judgment  of  Circuit  Court  of  United  States  throughout  a  state 

does  not  depend  upon  the  adoption  by  congress  of  the  state  law,  but  it 

exists  prior  to  and  independent  of  such  adoption. 
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Whebs  Marshal  Who  Sold  Lasd  uhdkk  Judokent  of  GiBcniT  Coubv 
OF  United  States  is  Bjdcoyed,  the  court  may,  upon  a  proper  showing, 
order  his  successor  to  execute  and  acknowledge  the  deed,  and  the  act  of 
congress  adopting  the  execution  law  of  this  state  clearly  authorizes  its 
record  in  the  county  where  the  land  is  situated  when  so  acknowledged. 

Tbub  Test  of  Void  Pbogess  OcGASiomsD  by  Ibregulabity  is  that  the 
irregularity  must  be  in  the  process  itself,  or  in  the  mode  of  issuing  it;  it 
can  not  be  irregular  when  sued  out  according  to  the  established  course  of 
practice. 

SuUiE  by  Marsha li  of  Land  Levied  on  by  Pbedbcessob  under  a  judgment 
of  the  circuit  court  of  the  United  States,  after  his  term  of  office  had  ex- 
pired, but  under  a  writ  which  had  come  into  his  hands  during  his  oon 
tinuance  in  office,  is  irregular,  and  upon  a  direct  application  to  the  court 
by  any  of  the  parties  interested  it  would  be  set  aside,  but  such  an 
irregularity  at  moat  would  only  render  the  sale  voidable,  and  it  could  not 
be  assailed  in  a  collateral  proceeding. 

Bqutfy  of  Bona  Fide  Pubohasebfbom  Fraudulent  Vendee  in  Execution 
Sale  is  prior  to  that  of  one  who  purchases  the  same  property  under  a 
subsequent  judgment  against  the  same  defendant. 

Answer  SEmNO  up  Defense  of  *'Bona  Fide  Pubchaseb"  is  Defective 
if  it  fails  to  aver  a  want  of  notice  down  to  the  delivery  of  the  deed. 

Defect  in  Answeb  as  to  Matters  of  Substance  is  not  Cubed  by  filing  a 
general  replication  to  the  answer. 

Where  Biddino  at  Execution  Sale  is  Prevented  on  account  of  a  request 
made  by  the  execution  defendant  of  those  present  that  they  refrain  from 
bidding,  and  the  property  is  purchased  in  for  the  benefit  of  the  defend- 
ant, the  sale  is  fraudulent  as  to  creditors,  and  a  purchaser  from  the  ven- 
dee with  notice  occupies  no  better  position  than  his  vendor. 

Pubchasebs  undeb  Judgment  abe  Entitled  to  All  Rights  of  Judgbient 
Creditor  against  the  defendant  and  those  who  fraudulently  purchased 
his  property  at  a  prior  execution  sale  against  him  for  his  benefit. 

Striking  out  Intebbogatories  in  Bill  fob  Disooveby  is  not  Error  for 
which  a  judgment  will  be  reversed,  when  from  the  evidence  introduced 
the  legal  efiect  is  the  same  as  if  they  had  not  been  stricken  out  and  had 
been  answered. 

Value  of  Permanent  and  Useful  Improvements  may  be  Set  off  by  Bona 
Fide  Pubchaseb  for  value  and  without  notice  against  the  claim  of  the 
rightful  owner  to  the  extent  of  the  rents  and  profits. 

Bona  Fide  Pubchaseb  will  not  be  Chabgsd  with  Complainant's  Costs 
when  he  defends  against  a  suit  brought  to  recover  the  property  pur- 
chased, and  fails. 

FowLEB  and  Denton  filed  a  bill  in  chancery  against  Tully, 
Fulcher,  Byers,  and  McDonald,  alleging  sabstantiallj  that  J. 
B.  and  P.  Neff,  partners,  obtained  a  judgment  against  Tnlly  in 
the  United  States  circuit  court  for  the  district  of  Arkansas,  on 
April  2, 1641,  sued  out  a  fi.  fa,  which  was  returned  no  prop- 
erty, and  February  4, 1843,  sued  out  an  alias  fi,  fa. ,  under  which 
the  marshal  seized  the  land  in  question  and  sold  it,  on  the 
twentieth  of  March,  1843,  to  the  complainants;  that  after  the 
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sale,  Newton,  the  marshal,  was  remoyed  from  office,  and  on  ap- 
plication to  the  court,  Hector,  his  successor,  was  ordered  to 
make  the  complainants  a  deed,  and  accordingly  Sector  executed 
to  them  a  deed  of  the  premises  on  the  twenty-fourth  of  April, 
1844,  which  he  duly  acknowledged,  and  which  they  recorded 
on  June  2?^,  1844;  that  one  Ghrollman  had  purchased  the  land 
under  a  sale  on  a  judgment  in  the  same  court  against  Tully,  ol. 
the  foiuieenth  of  August,  1841,  in  open  fraud  of  creditors  and 
in  trust  for  Tully,  and  with  his  funds;  and  that  the  sale  was 
made  by  one  Frazer,  a  deputy  of  Sector,  and  the  deed  was  after- 
wards executed  by  Newton,  his  successor,  without  authority  of 
law;  that  Fulcher  and  McDonald  claim  title  under  GroUman; 
that  Byers  claims  under  an  illegal  purchase  at  a  sale  under  an 
execution  against  Tully  by  the  sheriff  of  Jackson  county  and  a 
deed  executed  by  him  in  pursuance  of  the  sale.  The  bill  prays 
for  a  discovezy  of  the  facts  concerning  the  purchase  by  each  of 
the  defendants,  and  that  their  title  deeds  be  deliyered  up, 
and  that  they  account  for  the  rents  and  profits,  etc.  .  An  ex- 
hibit annexed  to  the  bill  sets  out  the  proceedings  in  the  action 
of  Neff^  Y.  IkiUy  in  the  circuit  court,  and  by  it  it  appears  that 
the  summons  was  returned  as  follows:  "Executed  the  within 
by  delivering  a  copy  thereof  to  a  white  member  of  the  family  of 
the  defendant  over  the  age  of  fifteen  years,  and  informing  said 
person  of  the  contents."  Tully  and  Fulcher  failed  to  answer. 
Byers  in  his  answer  alleges  fraud  on  the  part  of  Grollman  and 
Tully  in  the  sale  under  which  Grollman  purchased,  charges 
McDonald  with  notice  of  it,  and  claims  to  be  the  rightful  owner 
of  the  land  under  a  judgment  rendered  May  18,  1841,  in  favor 
of  Powell  against  Tully,  the  land  being  sold  under  execution  on 
this  judgment  on  the  seventeenth  of  May,  1842,  Byers  receiving 
his  deed  the  next  day.  Byers  subsequently  filed  a  cross-bill 
against  the  complainant  and  all  the  defendants,  in  which  he 
alleges  his  own  title,  the  fraud  and  irregularity  in  the  sale  at 
which  Grollman  purchased,  notice  on  the  part  of  McDonald  of 
Grollman's  fraud  and  of  the  lien  of  Powell's  judgment,  and 
further  alleges  that  the  judgment  of  the  Neffs  against  Tully  was 
void  and  no  lien  on  the  land;  that  the  execution  issued  on  it 
was  not  in  the  proper  form,  and  the  whole  proceedings  were 
irregular;  that  the  sheriff  did  not  properly  adverb'se  the  sale, 
and  that  the  sale  was  irregular;  and  that  Sector  without  author- 
ity executed  a  deed  to  Denton  and  Fowler  for  the  lands,  and  it 
was  not  properly  acknowledged,  proved,  or  admitted  to  record, 
and  could  not  be  received  in  evidence;  and  he  prays  that  his 
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title  be  quieted  and  all  the  other  titles  be  quieted.  The  claim 
of  McDonaldy  as  stated  in  his  second  amended  answer,  appears 
in  the  fifteenth  page  of  the  opinion  of  the  court;  his  answer 
to  Byers'  cross-bill  is  substantially  the  same.  The  evidence 
established  clearly  that  the  sale  to  OroUman  was  fraudulent, 
that  Tully  had  gone  amongst  the  bidders  requesting  them  not 
to  compete,  and  had  made  a  speech  to  them  asking  them  to 
refrain  from  bidding,  and  Grollman  purchased  the  property  for 
his  benefit.  The  court  decreed  that  the  complainant  was  en- 
titled to  the  relief  prayed,  and  ordered  that  the  deeds  of  Byers 
and  McDonald  be  canceled,  and  that  they  account  for  the  rents 
and  profits;  and  awarded  costs  to  the  complainant.  Byers  took 
a  bill  of  exceptions  to  the  rulings  of  the  court  in  admitting 
evidence,  as  follows:  1  In  admitting  the  judgment  and  proceed- 
ings under  it  the  action  of  the  Neffs  against  Tully;  the  execu- 
tion, sale,  application  for  a  deed  by  Sector's  successor,  the 
order  for  the  deed,  etc.;  2.  In  admitting  a  rule  of  the  circuit 
court  prescribing  the  mode  of  selling  property  under  execution. 
The  other  objections  of  Byers  appear  from  the  opinion  of  tha 
court. 

ByerSt  Ihirchild^  WcUkvnSt  and  Curran,  for  the  appellants. 

Fowler  ^  contra. 

IBj  Court,  Johnson,  C.  J.  The  objection  to  the  service  of  the 
original  summons  in  the  case  of  Nc^  &  Brother  instituted  in 
the  circuit  court  of  the  United  States  for  the  district  of  Arkan- 
sas, and  under  the  judgment  rendered  in  which  the  complain- 
ants in  the  original  bill  claim  title,  is  well  taken  in  fact,  but  is 
untenable  in  point  of  law.  The  service  did  fail  to  state  that  the 
summons  was  left  at  the  usual  place  of  abode  of  the  defendant, 
as  required  by  the  statute,  and  might,  possibly,  upon  a  direct  pro- 
ceeding in  an  appellate  court,  have  been  reversed.  Such  a  defect, 
however,  can  not  operate  to  render  absolutely  void  the  judgment 
rendered  in  that  case.  The  circuit  courts  of  the  United  States 
are  not  of  that  special  and  limited  class  to  which  no  presump- 
tions are  extended,  but  on  the  contrary,  they  are  endowed  with 
such  original  and  general  jurisdiction  as  to  entitle  them  to  the 
benefit  of  all  legal  intendments  necessary  to  support  and  up- 
hold their  acts  until  reversed  or  annulled  by  a  superior  tribunal- 
See  Borden  ei  aL  v.  State,  Use  of  Robinson,  11  Ark.  519  [ante, 
217]. 

The  next  point  made  relates  to  the  power  of  the  circuit  court 
of  the  United  States  to  adopt  a  certain  rule,  since  the  act  of 
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congress  of  1842.  It  is  contended  that,  inasmaoh  as  that  act 
adopts  the  state  la^  prescribing  the  form  and  regulating  the 
proceedings  under  a  writ  of  execution,  the  federal  court  had  no 
authority  to  adopt  any  rule  Tariant  from  the  one  therein  pre- 
scribed, and  that  therefore  the  complainants,  having  purchased 
under  an  execution  enforced  in  obedience  to  such  rule  and  not 
in  strict  conformity  with  the  state  law,  their  purchase  is  void. 
We  deem  it  unnecessary  to  investigate  the  question  th\i8  pre- 
sented, as  in  no  event  could  it  affect  the  rights  of  the  parties 
claiming  under  the  execution.  The  ouly  result  of  this  position, 
upon  the  assumption  that  it  is  true,  would  be  that  the  sheriff 
had  failed  to  observe  all  the  requisites  prescribed  by  the  state 
law,  and  that  therefore  irregularities  had  intervened  in  the  sale. 
The  court  of  appeals  of  Kentucky,  in  the  case  of  Hayden  v. 
Zhirdap,  reported  in  3  Bibb,  219,  said:  **  But  were  the  intention 
of  the  legislature  still  doubtful,  the  highly  inconvenient  conse- 
quences which  would  inevitably  result  from  a  /construction  that 
would  vitiate  the  sale  on  the  grounds  now  under  consideration, 
ought,  we  think,  to  be  decisive  against  its  adoption.  If  the 
purchaser  of  lands  under  execution  might,  at  any  time  within 
whfch  a  real  action  may  be  brought,  have  his  title  impeached  by 
proof  that  the  defendant  in  such  execution  had  pen^oual  estate 
of  which  the  demand  could  have  been  made,  or  that  the  sheriff 
had  not  advertised  or  given  notice  to  the  defendant  according 
to  law,  it  must  be  obvious  to  every  one  that  no  prudent  man 
would  bid  for  land  exposed  to  sale  a  sum  anything  like  adequate 
to  its  value.  Such  a  construction,  as  it  would  render  the  title 
insecure,  would  consequently  tend  to  diminish  the  price  of  land 
sold  under  execution,  and  would  in  so  much  be  prejudicial  as 
well  to  debtors  as  to  creditors.  We  must  therefore  conclude, 
that  in  these  respects  the  act  is  merely  directory  to  the  officer. 
Without  doubt  it  is  his  duty  to  comply  with  its  directions,  and 
for  a  breach  of  his  duty  he  would  be  responsible  to  the  injured 
party;  but  such  a  breach  of  duty  is  not  in  itself  sufficient  to' 
avoid  the  sale."  This  is  doubtess  the  true  doctrine,  and  it  is 
well  sustained  aot  only  by  reason,  but  also  by  high  authority: 
See  Wheaion  v.  Sexton,  4  Wheat.  503;  Cox  v.  Nelson,  1  T.  B. 
Mon.  95  [15  Am.  Dec.  89 J;  Bector  v.  Eartl,  8  Mo.  448  [41  Am. 
Dec.  660];  Cramer  v.  Van  Alstyne,  9  Johns.  385;  Beeler's  Heirs 
V.  BuUeU's  Heirs,  3  A.  K.  Marsh.  281  [13  Am.  Dec.  161]; 
Adamson  et  al,  v.  Cummins,  Adm'r,  10  Ark,  541. 

But  it  is  insisted  that  as  the  complainant  Fowler  was  the  at- 
torney of  record  in  the  original  suit  and  became  the  purchaser 
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under  the  ezecation»  lie  was  bound  .to  take  notice  of  all  irregu- 
larities. This  piroposition  is  too  broad  to  square  inth  the  law. 
The  court,  in  the  case  already  referred  to  of  Beder^s  Heirs  t. 
BuUetta  Heirs,  said  that  ''the  law  directing,  first  chattels^ 
then  slaves,  and  lastly  land  to  be  taken,  is  directory  to  the 
sheriff.  If  he  violates  it  to  the  injury  of  the  debtor  in  an  exe- 
cution, he  may  be  responsible  for  that  injury.  But  it  does  not 
result  that  the  purchaser  of  lands  so  taken  under  execution, 
even  if  he  be  the  creditor  who  has  not  been  instrumental  in 
causing  the  sheriff  thus  to  violate  the  law,  is  to  have  his  title 
affected,  especially  after  he  has  tried  by  other  fruitless  executions 
to  reach  other  estate  before  he  touched  the  land.  The  defend- 
ants seem  to  mistake  the  law,  so  far  as  to  suppose  that  the 
plaintiff  claiming  under  a  sale  by  execution  is  bound  to  show 
that  all  the  requisites  of  the  law  in  making  the  sale  have  been 
complied  with,  instead  of  placing  the  (mua  probandi  on  the  other 
side,  and  compell^g  him  who  opposes  the  sale  to  prove  it  ir- 
regular." 

The  high  court  of  errors  and  appeals  of  the  state  of  Missis- 
sippi, in  the  case  of  Doe  ex  dem,  Starke  v.  CHldart  and  Morris,  4t 
How.  (Miss.)  267,  also  said  that  "  the  law  is  well  settled  by  an 
unbroken  chain  of  adjudicated  cases,  that  a  mere  irregularity 
for  which  an  execution  would  be  voidable  merely,  does  not  affect 
the  right  of  a  purchaser  under  it.  This  doctrine  was  recognized 
by  this  court  in  the  case  of  Snyder  v.  Vancompen,  decided  at 
the  present  term.  The  variance  can  not  be  regarded  as  any- 
thing more  than  an  irregularity  for  which  the  execution  would 
be  voidable,  and  might  be  set  aside  on  application  of  the  de- 
fendants. There  was  a  good  judgment  to  support  it;  and  it 
was  an  authority  to  do  all  that  the  decree  had  authorized.  That 
it  authorized  a  levy  on  the  individual  property  of  the  defend- 
ants was  evidently  a  clerical  mistake,  arising  no  doubt  from  a 
misconception  of  the  decree.  On  the  application  of  the  plaintiff, 
it  might  have  been  amended  to  conform  to  the  decree:  BisseU  v. 
Kip,  5  Johns.  100;  Jones  v.  Cook,  1  Cow.  313.  It  is  admitted 
that  a  sale  under  a  voidable  execution  does  not  affect  the  right 
of  the  vendee,  if  he  be  a  stranger  to  the  judgment  and  execu- 
tion, and  piurchase  without  notice  of  the  defect;  but  it  is  said 
that  the  rule  can  not  apply  to  Starke,  who  was  plaintiff  in  the 
execution  and  therefore  bound  to  know  of  the  defects,  and  in 
support  of  this  position  the  case  of  Simonds  v.  Cailin,  2  Cai. 
61,  is  relied  on.  In  that  case  it  was  held  that  the  plaintiff,  who 
was  the  attorney  in  the  original  suit,  was  properly  chargeable 
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with  notice  of  every  inegolaiity  attending  the  execution,  but 
there  is  a  material  diatinction  between  that  case  and  the  one  at 
bar.  There  a  motion  was  made  after  verdict  in  ejectment  to 
set  it  aside:  '1.  "BecATiae  a  fieri  facias  issuing  into  a  different 
county  than  that  in  which  the  venue  is  laid  without  a  testation 
is  void.'  The  court  sustained  the  motion  for  this  and  another 
reason,  for  both  of  which  the  execution  was  not  voidable  merely, 
but  void;  and  was  therefore  improper  evidence.  A  party  to  a 
void  process  could  acquire  no  title  under  it,  and  this  seems  to 
be  the  reason  of  the  case.  Starke's  execution  was  at  most  only 
voidable,  and  did  therefore  give  title  to  the  vendee  under  it. 
Even  if  it  could  have  been  set  aside  on  the  application  of  the 
defendants,  they  have  not  thought  proper  to  have  this  done, 
and  being  only  voidable,  while  it  is  permitted  to  remain  in  force, 
it  must  have  the  effect  of  a  regular  execution.  No  person  can 
have  a  right  to  question  it  but  the  parties,  and  tiiey  must 
do  it  directly  and  not  collaterally:  Jones  v.  Cook^  1  Cow.  313; 
Jackson  v.  Bobins,  16  Johns.  574.  The  language  of  Chancellor 
Kent,  in  the  last  case  cited,  may  with  great  propriety  be 
applied  in  the  case  before  us.  In  regard  to  an  execution  which 
was  irregularly  issued,  he  says:  'In  the  first  place,  the  better 
opinion  is  that  if  execution  issued  without  scire  facias,  the  sale 
under  it  would  not  have  been  void.  It  might  have  been  voida- 
ble and  liable  to  have  been  set  aside  by  the  supreme  court,  upon 
motion,  as  irregular,  or  by  this  court,  upon  error,  as  erroneous, 
but  until  that  was  done,  the  titie  would  have  stood.  This 
question  of  irregularity  or  error  never  can  be  discussed  collater- 
ally in  another  suit.  It  is  not  a  point  in  issue  in  this  action  of 
ejectment. '  The  opinion  from  which  this  language  was  extracted 
was  delivered  in  the  court  for  the  correction  of  errors,  and  it 
may  be  presumed  that  evexy  point  was  fully  investigated.  Let 
it  be  supposed,  then,  that  Starke  was  a  purchaser  with  notice: 
of  what  had  he  notice?  Of  a  mere  variance  which  he  could 
have  amended,  and  which  did  not  vitiate  the  execution,  but  at 
best  only  furnished  a  ground  for  setting  it  aside  by  the  direct 
application  of  those  who  were  interested.  It  could  not  be  ques* 
tioned  collaterally.  The  case  would  have  been  different  if  it 
had  been  void.  That  which  is  void  is  essentially  inoperative 
from  the  beginning,  and  can  liave  no  binding  qualiiy.  We 
therefore  think  that  the  condition  of  Starke  was  not  materially 
different  from  that  of  a  stranger,  and  the  variance  between  the 
decree  and  execution  did  not  justify  the  ruling  of  them  out." 
The  principle  to  be  deduced  £ro'm  that  case  aud  those  cited  in 
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it,  when  applied  in  this,  is  perfectly  oondnsiTe  in  ta,Yor  of  the 
purchase  of  the  complainants.  Admitting  all  the  iiregularities 
alleged  to  exist,  they  could  not  be  brought  up  collaterally  to 
affect  a  sale  made  under  a  valid  execution,  and  more  especially 
by  a  stranger  to  the  original  judgment.  This  is  the  settled 
doctrine  upon  the  subject,  and  will  be  found  to  run  through 
all  the  authorities.  The  requisites  prescribed  by  the  statute  in 
respect  to  the  mode  of  proceeding  under  an  execution  are  merely 
directory  to  the  officer,  and  in  no  case  can  the  purchaser  be  the 
sufferer  by  an  omission  to  obserre  them,  unless  he  can  be  shown 
to  have  been  cognizant  of  the  fact.  There  is  no  pretense  that 
the  complainants  were  cognizant  of  any  neglect  of  the  marshal 
in  this  particular;  and  in  the  absence  of  such  allegation  and 
proof  to  establish  that  fact,  their  purchase  can  not  be  affected 
by  it. 

The  exhibit  of  a  rule,  which  purported  to  have  been  adopted 
by  the  federal  court,  and  which  was  somewhat  variant  from  the 
one  prescribed  by  the  state  law,  it  is  presumed,  was  offered  by 
the  complainants  to  meet  the  charge  of  irregularity  alleged  in 
the  defendant  Byer's  cross-bill.  The  complainant  in  the  cross- 
bill having  wholly  failed  to  charge  a  knowledge  of  the  fraud 
perpetrated  by  the  officer,  if  indeed  such  fraud  was  conmiitted, 
no  issue  could  be  made  in  respect  to  it,  and  consequently  the 
complainants  in  the  original  bill  stood  exonerated  by  the  law. 
This  being  the  case,  all  of  their  efforts  to  negative  the  idea  of 
fraud  on  the  part  of  the  officer  were  a  work  of  mere  supereroga- 
tion, and  whether  they  succeeded  or  not,  can  not  affect  the  ques- 
tion of  their  title. 

The  next  ground  of  objection  relates  to  the  extent  of  the  lien, 
created  by  a  judgment  rendered  in  the  circuit  court  of  the  United 
States.  It  is  urged  that  the  lien  of  such  judgment  does  not  ex- 
tend beyond  the  limits  of  Pulaoki  county,  in  which  the  court  is 
situated.    In  the  case  of  Conrad  v.  AiUmtic  Irunirance  Company, 

1  Pet.  453,  the  court  say:  "  The  judgments  in  the  federal  courts 
within  the  district  of  New  York,  are  liens  upon  real  property  in 
like  manner  as  judgments  of  the  state  courts,  and  to  the  extent 
of  the  local  jurisdiction  of  the  court.  And  so  in  every  other 
state  the  judgments  of  the  federal  courts  have  the  same  lien,  to 
the  extent  of  its  jurisdiction,  as'  the  judgments  of  the  highest 
court  in  the  state."    The  case  of  Den  ex  dem.  Shrew  v.  Jones, 

2  McLean,  83,  is  directly  in  point.  The  court  in  that  case 
said:  "If,  as  contended,  the  liens  of  the  judgments  of  this 
court  be  limited  to  the  couhty  in  which  they  are  rendered, 
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fts  ill  the  inferior  courts  of  the  state,  the  judgments  of  this  court 
have,  in  effect,  no  lien.    The  law  of  the  state  which  extends  the 
lien  of  a  judgment  of  the  circuit  court  of  the  state  to  any  county 
within  which  the  record  of  such  judgment  shall  be  recorded, 
can  have  no  application  to  this  court.    We  haTC  no  right  under 
it  to  require  our  judgments  to  be  recorded  by  any  clerk  of  the 
atatf:  court.    The  law  of  Indiana  regulating  judgments  and  exe- 
cutions, as  it  stood  in  1828,  is  the  law  of  congress  by  adoption. 
Effect  must  be  given  to  the  provisions  of  this  law,  so  far,  at  least, 
as  they  are  adapted  to  the  organization  and  powers  of  this  court. 
If  the  rules  of  proceeding  by  the  circuit  courts  of  the  state  be 
followed  by  this  court,  effect  is  given  to  them  without  reference 
to  the  limited  jurisdiction  of  these  courts.     The  limits  of  the 
state,  in  the  exercise  of  the  jurisdiction  of  this  court,  are  as  the 
limits  of  the  county  to  the  local  court.     The  modes  of  judicial 
proceedings  and  rules  of  property  are  different  in  the  different 
states,  and  in  adopting  those  rules,  congress  designed,  as  far  as 
practicable,  to  give  the  same  effect  to  them  in  the  courts  of  the 
Union  as  in  the  courts  of  the  state.     No  other  course  of  legis- 
lation could  have  been  so  well  calculated  to  produce  a  harmoni- 
ous action  in  the  judicial  departments  of  both  governments. 
But  if  a  state  law,  being  framed  in  reference  to  the  limited  juris- 
diction of  the  state  courts,  for  this  reason  can  not  constitute  a 
rule  for  the  federal  courts,  the  legislation  of  congress  on  the 
subject  has  been  in  vain.     Such  has  not  been  the  view  taken  by 
the  courts  of  the  United  States.     The  law  of  the  state  regulates 
the  proceedings  of  a  sheriff  on  execution.     He  is  to  advertise 
the  property,  real  and  personal,  etc.,  but  his  duties  are  all  lim- 
ited to  the  county.     The  same  rule  governs  the  marshal,  and 
operates  throughout  the  state.     The  principles  of  the  state  law 
are  adopted,  but  the  instruments  which  give  effect  to  those  prin- 
ciples are  necessarily  different,  and  they  are  made  to  operate 
throughout  a  more  extended  jurisdiction."    The  case  of  Massin^ 
gill  et  al.  v.  Downs,  7  How.  760,  is  to  the  same  effect.     In  that 
case  the  court  say:  "  The  circuit  courts  of  the  United  States  ex- 
ercise jurisdiction  co-extensive  with  their  respective  districts. 
And  it  has  never  been  supposed  that  by  the  process  act  of  the  nine- 
teenth of  February,  1828,  which  adopted  the  process  and  modes 
of  proceeding  of  the  state  courts,  the  jurisdiction  of  the  circuit 
courts  was  restricted.    The  '  process  and  modes  of  proceeding' 
in  the  state  were  adopted  by  congress  in  reference  to  the  juris- 
diction of  the  circuit  courts,  and  not  with  the  view  of  limiting 
the  jurisdiction  of  those  courts.    In  those  states  where  the  ju(lg- 
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ment  or  the  execution  of  a  state  court  creates  a  lien  only  wiiliin 
the  county  in  which  the  judgment  is  rendered,  it  has  not  been 
doubted  that  a  similar  proceeding  in  the  circuit  court  of  the 
United  States  would  create  a  lien  to  the  extent  of  its  jurisdic- 
tion. Tina  has  been  the  practical  construction  of  the  power  of 
the  courts  of  the  United  States,  whether  the  lien  was  held  to  be 
created  by  the  issuing  of  process  or  by  expresa  statute.  Any 
other  construction  would  materially  affect  and  in  some  degree^ 
subvert  the  judicial  power  of  the  Union.  It  would  place  suit- 
ors in  the  state  courts  in  a  much  better  condition  than  in  the 
federal  courts." 

But  if  it  should  be  supposed  that,  inasmuch  as  the  laws  of 
this  state  in  regard  to   judgments  and  executions,  were  not 
adopted  by  congress  until  August,  1842,  and  subject  to  the  ren- 
dition of  the  judgment  under  which  the  complainants  in  the^ 
original  bill  claim  titie,  that  therefore  the  judgment  could  not 
create  a  lien  throughout  the  state,  we  answer  that  such  a  lien 
does  not  depend  alone  upon  the  adoption  of  the  state  law,  l^ui 
that  it  existed  prior  to  and  independent  of  such  adoption.     li 
was  said,  in  reference  to  this  point,  by  the  court  in  the  case  al- 
ready referred  to  of  Den  ex  dem.  Shrew  y.  Jones,  2  McLean,  79,. 
that,  ''as  land  was  not  liable  to  be  sold  on  executions  or  ex- 
tended at  common  law,  it  is  clear  that  at  common  law  the  judg- 
ment created  no  lien  on  the  land  of  the  defendant.    But  the- 
argument  is  not  sustainable  that  a  judgment  can  not  operate  aa 
a  lien  on  real  estate  unless  this  effect  be  specially  given  to  it  by 
statutory  provision.     The  statute  of  2  Westm.,  13  Edw.  I.,  gave- 
the  elegit  which  subjected  real  estate  to  the  payment  of  debts, 
and  this,  as  a  consequence,  it  has  always  been  held,  gave  a  lien 
on  the  lands  of  the  judgment  debtor:  3  Salk.  212;    Wynne  v. 
Wynne,  1  Wils.  39;  Coutts  v.  WaUcer,  2  Leigh,  268;  Coleman  v. 
Cocke,  6  Band.  618  [18  Am.  Dec.  757] ;  United  StaiesY.  Morrison, 
4  Pet.  124;  Bank  of  the  United  States  v.  Winston,  2  Brock.  252; 
2  Bla.  Com.  418;  2  Bac.  Abr.  731;  Tayloe  v.  Thomsm,  5  Pet.  367. 
The  same  doctrine  was  held  by  the  supreme  court  of  this  state, 
in  a  learned  and  able  opinion  in  the  case  of  Eidge  v.  Prather,  1 
Blackf.  401.    The  court  say:   'We  have  always  had  a  statute^ 
at  least  as  strong  as  that  of  Westm.  2,  by  virtue  of  which  judg- 
ments are  liens  upon  real  estate.'    But  until  the  act  of  1818, 
there  was  no  statute  declaring  that  judgments  should  be  a  lien 
on  real  estate.    Li  the  view  of  the  court  such  lien  arose  from 
the  various  acts  subjecting  lands  to  execution.    The  thirteenth 
section  of  the  act  of  1818,  entitled  '  An  act  to  prevent  frauda 
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and  pexjnxies/  giyes  a  lien  on  the  real  estate  of  the  defendant 
from  the  time  of  signing  the  judgment.  This  statute,  it  would 
seem,  was  introduotiye  of  no  new  principle,  but  gaye  effect  from 
a  specified  time  to  a  judgment  lien.  Ik  is  unnecessary  to  in- 
quire whether,  prior  to  this  time,  the  lien  took  effect  from  the 
commencement  of  the  term  or  not:  it  is  enough  to  know  that  it 
existed.  The  lien  under  this  statute,  as  well  as  that  which  ex- 
isted before  the  statute,  being  general,  must  haye  extended 
throughout  the  state.  The  circuit  courts  had  power  to  issue 
execution  to  any  county  in  the  state.  And  as  their  jurisdiction, 
thus  to  enforce  their  judgments,  extended  throughout  the  state, 
the  lien  must  haye  been  co-extensiye  with  their  jurisdiction." 
We  entertain  no  doubt,  therefore,  that,  in  either  state  of  case, 
the  judgment  under  which  the  complainants  claim  operated  as 
a  lien  upon  the  real  estate  of  TuUy  throughout  the  state. 

The  next  and  last  objection  urged  by  the  defendant  Byers  to 
the  title  of  the  complainants  is,  that  the  marshal's  deed,  under 
which  they  claim,  had  not  been  acknowledged  or  admitted  to 
record  according  to  the  requisitions  of  our  statute.  The  act  of 
congress  of  May  7, 1800,  section  8,  proyides  that,  '  wheneyer 
a  marshal  shall  sell  any  lands,  tenements,  or  hereditaments,  by 
yirtue  of  a  process  from  a  court  of  the  United  States,  and  shall 
die  or  be  remoyed  from  office,  or  the  term  of  his  commission 
expire  1>efore  a  deed  shall  be  executed  therefor  by  him  to  the 
porchaaer,  the  purchaser  or  plaintiff  at  whose  suit  the  sale  was 
made  noay  apply  to  the  court  from  which  the  process  issued, 
setting  forth  the  case,  and  assigning  the  reason  why  the  title  was 
not  perfected  by  such  marshal:  and  thereupon  the  court  may 
order  the  marshal  for  the  time  being  to  perfect  the  title  and 
execute  a  deed  to  the  purchaser,  he  i>aying  the  purchase  money, 
and  costs  remaining  unpaid."  The  complainants  alleged  in  the 
petition  and  established  all  the  facts  necessary  to  authorize 
Bector,  the  successor  of  Newton,  to  execute  and  acknowledge 
the  deed.  They  satisfied  the  court  out  of  which  the  execution 
issued,  that,  after  Newton  had  sold  the  property,  and  before  he 
had  executed  a  deed  to  themselyes,  who  were  the  piux:hasers,  he 
was  remoyed  from  office,  and  that  Bector  had  been  appointed 
his  successor.  The  court,  upon  the  showing,  ordered  Bector  to 
execute  the  deed,  which  he  did,  and  acknowledged  the  same 
before  the  court.  But  it  is  also  contended  that,  although  the 
deed  shall  haye  been  properly  executed  and  acknowledged,  yet 
a  watt  not  a  fit  subject  for  record  in  the  office  of  the  clerk  of  the 
Jackson  circuit  court.    If  any  doubt  could  haye  existed  as  to 
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the  propriety  and  legality  of  recording  the  deed  before  the  adoj)- 
tion  of  onr  ezecation  law  by  the  act  of  1842,  there  certainly  can 
not  now  remain  the  least  gronnd  for  such  a  doubt.  Our  stat- 
ute, after  providing  for  the  execution  and  acknowledgment  of 
deeds  by  the  sheriff  before  the  circuit  court  of  tho  county,  then 
declares  that  any  deed  so  executed  shall  be  recorded  as  other 
conyeyances  of  land,  and  thereafter  such  deed,  or  a  copy  there- 
of, or  of  the  record  certified  by  the  recorder,  shall  be  received 
in  any  court  in  this  state  without  further  proof  of  the  execution 
thereof.  The  act  of  congress,  by  adopting  this  statute,  though 
necessarily  permitting  a  departure  so  far  as  the  court  before 
whom  the  acknowledgment  should  be  made,  does  most  clearly 
authorize  its  record  in  the  county  where  the  land  is  situated 
when  so  acknowledged. 

We  have  now  carefully  examined  each  objection  urged  by  the 
defendant  Byers  against  the  claim  set  up  by  the  complainants, 
and  have  not  found  the  first  one  sustained  by  the  principles 
of  the  law.  We  vdll  next  proceed  to  look  into  those  raised  to 
the  claim  of  McDonald. 

The  first  point  made  in  respect  to  this  branch  of  the  case  is, 
that  the  marshal,  who  conducted  the  sale  at  which  Van  GroU* 
mao  purchased,  was  not  clothed  with  legal  authority  to  n^ake 
such  sale,  and  that  consequently  Van  Grollman  did  not  derive 
any  title  from  it.  If  this  position  be  correct,  it  will  neoesoarily 
follow  that  McDonald,  who  deduces  his  title  from  Van  Groll- 
man, will  be  left  without  any  basis  upon  which  to  rest  his  claim. 
The  act  of  congress  passed  in  1800  is  relied  upon  to  sustain  this 
position.  The  third  section  of  that  act  provides, ''  that  where  a 
marshal  shall  take  in  execution  any  lands,  tenements,  or  heredit- 
aments, and  shall  die  or  be  removed  from  office,  or  the  term  of 
commission  shall  expire  before  sale,  or  other  final  disposition 
made  thereof,  the  like  process  shall  issue  to  the  succeeding 
marshal,  and  the  same  proceedings  shall  be  had  as  if  such 
former  marshal  had  not  died  or  been  removed,  or  the  term  of 
his  commission  had  not  expired."  The  ground  taken  is,  that  as 
the  execution  under  which  the  sale  was  made  was  levied  by 
Bector,  and  that,  after  his  removal  from  office,  the  sale  was 
conducted  by  Newton,  his  successor,  it  was  void  for  want  of  au- 
thority, and  that  consequently  no  title  {>assed  to  Van  Grollman, 
the  purchaser.  It  is  contended  on  the  part  of  McDonald  that 
the  ground  assumed  is  not  true  in  point  of  fact,  but  that  on  the 
cont^rary,  there  is  an  utter  failure  by  the  record  to  show  that  any 
levy  had  been  made  by  the  predecessor  of  the  marshal  who 
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made  the  sale,  or  that  in  case  it  shall  appear  that  each  levy  was 
made  by  him,  it  is  then  insisted  that  it  was  so  made  after  his 
removal,  and  that  as  such  it  is  a  mere  nullify.  It  is  clear  that, 
in  case  that  the  execution  in  question  shall  fall  within  the 
operation  of  the  act  of  1800,  and  the  levy  shall  have  been  made 
by  marshal  Bector,  or  by  his  deputy,  after  his  removal  from 
office,  that  such  levy  was  irregular,  and  could  have  been  taken 
advantage  of  by  the  parties  interested  upon  a  direct  application 
to  the  court  for  that  purpose.  Upon  this  point  we  are  not 
without  authoriiy. 

In  the  case  of  Overton  v.  Oorham,  2  McLean,  510,  the  court 
say:  '*  The  third  section  of  the  act  of  the  seventh  of  May,  1800, 
provides  '  that  where  a  marshal  shall  take  in  execution  any  lands, 
tenements,  or  hereditaments,  and  shall  die  or  be  removed  from 
office,  or  the  term  of  his  commission  shall  expire  before  or  after 
sale,  or  other  final  disposition  made  iiiereof ,  the  like  process 
shall  issue  to  the  succeeding  marshal,  and  the  same  proceedings 
shall  be  had  as  if  such  former  marshal  had  not  died  or  been  re- 
moved, or  the  term  of  his  commission  had  not  expired.'  From 
IhiK  provision  it  is  clear  that  the  sale  in  this  case  was  irregu* 
lar.  After  his  removal  from  office  the  marshal,  under  the  act  of 
1789,  has  power  to  execute  all  such  precepts  as  may  be  in  his 
hands;  but  the  act  of  1800  provides  tihat  his  successor  shall  sell 
the  lands  on  which  he  has  levied  but  not  sold  before  his  re- 
moval. Notice  to  the  late  marshal  of  his  removal  was  not 
necessaiy.  His  functions  were  terminated  by  the  act  of  his 
removal." 

It  appears,  by  reference  to  the  testimony  in  the  cause,  that 
Newton  was  appointed  on  the  twentieth  of  April,  1841,  and  that 
the  levy  was  made  by  Frazer,  the  deputy  of  Bector,  on  the 
eighth  of  May  of  the  same  year.  The  question  now  to  be  de- 
termined is,  whether  an  execution  thus  circumstanced  is  in  full 
life,  and  clothes  Newton  with  such  authority  as  to  enable  him 
to  pass  title  to  the  purchaser  under  his  sale.  The  true  test  of  a 
void  process  occasioned  by  an  irregularity  is  believed  to  be 
found  in  the  rule  laid  down  by  Gould,  J.,  in  the  case  of  Imd' 
dington  v.  Peck^  2  Conn.  702.  He  said:  ''  The  irregularity  must 
be  in  the  process  itself  or  in  the  mode  of  issuing  it:  it  can  not 
be  irregular  when  sued  out  according  to  the  established  course 
of  practice.''  If  the  state  of  facts  existing  at  the  time  the 
process  issued  be  such  as  to  render  it  imlawf  ul,  that  is  sufficient. 
We  are  not  to  understand,  by  appearing  irregular  on  the  face  of 
the  process,  that  the  irregularity  is  stated  in  the  writ.    It  fre- 
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quentlj  appears  by  reference  to  eztrinaic  circiimBtances.  Thus 
a  writ  tested  and  returnable  out  of  term  is  irregular.  When 
and  where  the  terms  are  held  by  law,  and  how  long  the  court 
was  in  session,  is  not  stated  in  the  writ,  a  knowledge  of  this  is 
deriyed  from  other  sources,  and  yet  it  may  truly  be  said  the  writ 
is  bad  on  the  face  of  it.  See  Woodcock  t.  Bennet,  1  Cow.  740 
[13  Am.  Dec.  668]. 

We  will  now  proceed  to  apply  this  test  to  the  execution  in 
question.  It  is  not  pretended  that  any  obstacle  existed  in  the 
way  of  its  issuance  at  the  time  it  first  went  forth;  nor  is  it 
jiaimed  that  it  bears  any  irregularity  upon  its  &ce;  but,  on  the 
contrary,  it  is  conceded  that  it  issued  by  authority  and  that  it 
is  fair  and  regular  upon  its  face.  But  it  is  insisted  that  under 
the  operation  of  the  acts  of  congress  it  ceased  to  exist  for  aU 
legal  purposes,  eo  instanti^  upon  the  removal  of  marshal  Hec- 
tor, in  whose  time  it  was  issued,  and  that  consequently  any 
action  under  it  by  Newton,  his  successor,  was  irregular  and 
Toid.  We  do  not  so  understand  the  operation  of  the  acts 
referred  to.  The  levy  not  having  been  made  until  after  the 
removal  of  Bector,  it  is  clear  that  the  case  can  not  come  VTithio 
the  operation  of  the  act  of  1800,  and  must  of  necessity  fall 
vnthin  that  of  1789.  The  latter  act  provides,  that  ''every 
marshal  or  his  deputy,  when  removed  from  office,  or  when  the 
term  for  which  the  marshal  is  appointed  shall  expire,  shall 
have  power,  notwithstanding,  to  execute  all  such  precepts  as 
may  be  in  their  hands  respectively  at  the  time  of  such  removal 
or  expiration  of  office,  and  the  marshal  shall  be  amenable," 
etc.  If  this  be  the  correct  construction,  it  follows  that  the  levy 
by  Hector's  deputy  was  strictly  legal  and  regular,  and  that  noth- 
ing more  remains  to  be  decided  but  the  propriety  and  legality 
of  the  sale  by  his  successor.  Here  we  are  met  by  the  argument 
that  as  Bector  possessed  the  power  under  the  law  to  complete 
the  execution  of  the  vmt,  that  therefore  Newton,  his  successor, 
could  not  legally  do  the  same  thing.  We  are  free  to  admit  that 
the  sale  made  by  Newton,  under  the  circumstances,  was  irregular, 
and  that  upon  a  direct  application  to  the  court,  by  any  of  the 
parties  interested,  it  would  have  been  set  aside;  but  it  is  by  no 
means  clear  that  the  objection  can  be  entertained  in  a  collateral 
proceeding.  The  objection  urged  against  the  sale  tmder  which 
McDonald  claims  title  is  not  founded  upon  any  defect  in  the 
execution  itself;  but,  on  the  contrazyy  it  is  leveled  solely  at  the 
individual  who  assumed  to  exercise  the  functions  of  an  officer 
on  that  occasion. 
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From  the  view  which  we  have  taken  of  the  law  as  applicable 
to  the  execation  in  queetion,  we  are  satisfied  that  the  removal  of 
Rector  did  not  make  the  slightest  impression  upon  it,  but  that 
it  still  retained  all  its  vitalify  until  exhausted  by  its  full  and 
final  consummation.  It  is  shown  by  the  testimony  that  Newton 
was  the  marshal  of  the  district  at  the  time  of  the  sale,  regularly 
commissioned  and  qualified,  and  that,  to  say  the  least  of  it,  if 
not  dejure,  he  certainly  stood  in  the  attitude  of  mRTshal  de  facto 
to  the  writ  under  which  he  acted  in  making  the  sale.  We  con- 
ceiTe  that  eyery  reason  that  could  possibly  obtain  in  favor  of 
upholding  sales,  where  mere  irregularities  not  a£fecting  the 
validity  of  the  process  itself  had  intervened,  will  apply  with  all 
their  force  to  one  situated  like  the  one  before  us.  The  individ- 
ual who  conducted  the  sale  was  not  only  reported  in  the  country 
as  the  marshal,  but  he  was  in  truth  and  in  fact  the  lawful  officer 
duly  commissioned  and  qualified  to  act  as  such.  If  the  public 
under  such  a  state  of  case  should  not  receive  the  protection  of 
the  courts  in  their  purchases,  it  would  necessarily  destroy  all 
confidence  in  such  sales,  and  tend  to  the  great  and  manifest  in- 
jury of  all  parties  concerned.  We  are  therefore  clear  that  the 
execution  having  issued  by  lawful  authority,  and  there  being  no 
legal  impediment  to  its  full  and  final  consummation,  the  most 
that  tlie  irregularity  alleged  could  amount  to  would  be  to  ren- 
der the  sale  voidable,  and  not  absolutely  void,  and  consequently 
not  lia.ble  to  be  assailed  in  a  collateral  proceeding. 

It  is  conceived  unnecessary  to  notice  the  objection  to  McDon- 
ald's title  founded  upon  a  supposed  defect  in  the  lien  of  the 
judgment  under  which  Van  GroUman  purchased,  on  the  failure 
of  the  marshal  to  advertise  or  sell  at  the  time  and  place  pre- 
scribed by  the  state  law,  as  all  the  ground  in  reference  to  those 
irregularities  has  been  explored  whilst  answering  similar  objec- 
tions to  the  titie  of  the  complainants  in  the  original  bill. 

The  next  point  taken  by  the  complainants  is  that  Van  Groll- 
num's  purchase  being  fraudulent  as  against  the  creditors  of 
Tully,  and  McDonald  being  cognizant  of  such  fraud  before  he 
consummated  his  purchase,  their  equity  is  paramount,  and  con- 
sequently must  prevail.  We  consider  that  it  would  be  a  waste 
of  time  and  unnecessary  labor,  to  comment  in  detail  upon  all 
the  evidence  tending  to  fix  fraud  upon  Van  Grollman  in  the 
purchase  at  the  marshal's  sale,  as  the  current  runs  so  strong  in 
that  direction  as  to  leave  no  ground  for  a  rational  doubt  upon 
that  subject.  The  testimony  is  perfectiy  conclusive  that  Yan 
Grollman  purchased  the  property  for  Tully's  use  and  benefit. 
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and  such  being  the  state  of  fact,  it  is  equally  clear  that  in  case 
McDonald  was  cognizant  of  the  fraud  before  he  consummated 
his  purchase,  that  his  claim  must  yield  to  that  of  the  complain- 
ants. But  if,  on  the  contrary,  he  was  a  bona  fide  purchaser  for 
a  valuable  consideration,  wittiout  notice,  the  judgment  under 
which  his  vendor  purchased  being  the  oldest,  his  equity  is 
necessarily  prior  to  that  of  the  complainant's  and  must  prevail 
against  it. 

But  we  are  here  met  by  the  position  that  the  answer  of  Mc- 
Donald is  insufficient  in  point  of  law,  even  admitting  the  suffi- 
•  ciency  of  his  proof  to  entitle  him  to  the  benefit  of  the  defense 
set  up  by  him,  and  the  case  of  Boone  v.  Chiles,  10  Pet.  210, 
amongst  others,  is  relied  upon.  We  will  now  proceed  to  look 
into  this  matter,  and  to  see  how  the  case  actually  stands.  In 
the  case  of  Boone  v.  Chiles^  Id.  210,  211,  the  court  say:  ''It  is  a 
general  principle  in  courts  of  equity  that  where  both  parties 
claim  by  an  equitable  title,  the  one  who  is  prior  in  time  is 
deemed  the  better  in  right:  Fiizsimmons  v.  Ogden,  7  Cranch,  18; 
Anderson  v.  Roberts,  18  Johns.  532;  Bayley  v.  Oreenleaf.  7  Wheat. 

.  46;  and  that  where  the  equities  are  equal  in  point  of  merit  the 
law  prevails.  This  leads  to  the  reason  for  protecting  an  inno- 
cent purchaser  holding  the  legal  title  against  one  who  has  the 
prior  equity:  a  court  of  equity  can  act  only  on  the  conscience  of 
a  party :  if  he  has  done  nothing  that  taints  it,  no  demand  can  attach 
upon  it,  so  as  to  give  any  jurisdiction:  Sugd.  on  Yend.  722. 
Strong  as  a  plaintiff's  equity  may  be,  it  can  in  no  case  be  stronger 
than  that  of  purchaser,  who  has  put  himself  in  peril  by  pur- 
chasing a  title  and  paying  a  valuable  consideration  without 
notice  of  any  defect  in  it  or  adverse  claim  to  it:  and  when,  in 

«  addition,  he  shows  a  legal  title  from  one  seised  and  possessed  of 
the  property  purchased,  he  has  a  right  to  demand  protection 
and  relief:  Wallwyn  v.  Lee,  9  Ves.  30-34;  which  a  court  of  equity 
imparts  liberally.  Such  suitors  are  its  most  especial  favorites. 
It  will  not  inquire  how  he  may  have  obtained  a  statute,  mort- 
gage, incumbrance,  or  even  a  satisfied  term,  by  which  he  can 
defend  himself  at  law,  if  outstanding;  equity  will  not  aid  his 
adversary  in  taking  from  him  the  tabida  in  navfrajgi/o,  if  ac- 
quired before  a  decree:  Badnor  v.  Vendehendy,  Shower's  P.  0. 
69;  Symmes  v.  Symonds,  4  Bro.  P.  C.  328;  WUloughby  v.  Wrl- 
loaghby,  1  T.  R.  767;  Radnor  y.  Botkeram,  Pr.  Ch.  65;  MaundreQ 
V.  Maundrdl,  7  Ves.  576;  S.  C,  10  Id.  268,  270;  KnoU,  Ex  parte, 
11  Id.  619;  Brown  v.  WiUiams,  2  Ch.  Cas.  135;  Anonyrrums,  Id. 
136;  2  Vin.  Abr.  161;  Jones  v.  Marushesler,  1  Vent.  198.     Belief 
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will  not  be  granted  against  him  in  favor  of  tlie  "widow  or  orphan: 
Dudley  v.  Dudley y  Pr.  Ch.  249;  Jerrard  v.  Saunders y  2  Ves.  jun. 
457,  458;  Belchier  v.  Kenforih,  6  Bro.  P.  C.  292;  nor  shall  the 
heir  see  the  title  papers:  18  Yin.  Abr.  115;  Sherly  y.  Fogg,  1  Ch. 
Cas.  69;  Anonymous,  2  Id.  4;  Burlacey.  Cooke,  2FTeem.  24;  Ml- 
lard*s  Case,  Id.  48;  Churchill  v.  Orove,  Id.  175;  it  is  a  bar  to  a 
bill  ho  perpetuate  testimony  or  for  discoyery:  1  Harr.  Ch.  Pr. 
261-263;  Sugd.  on  Vend.  723,  724;  BechinaR  v.  Arnold,  1  Vem. 
354;  and  goes  to  the  jurisdiction  of  the  court  over  him:  his  con- 
science being  clear,  any  adversary  must  be  left  to  his  remedy  at 
law:  Jerrard  v.  Saunders,  2  Ves.  jun.  457;  Cranstown  v.  Johnston, 
3  Id.  183, 170;  WaUwyn  v.  Lee,  9  Id.  30;  Anderson  v.  Rdbert»,  18 
Johns.  532  [9  Am.  Dec.  235];  FUzsitnmons  y.  Ogden,  7  Cranch,  18. 
But  this  will  not  be  done  on  mere  averment  or  allegation;  the 
protection  to  such  bona  fide  purchase  is  necessary  only  when 
the  plaintiff  has  a  prior  equity,  which  can  be  barred  or  avoided 
only  by  the  union  of  the  legal  title  with  an  equity,  arising  from 
the  payment  of  the  money  and  receiving  the  conveyance  without 
notice,  and  a  clear  conscience.  It  is  setting  up  matter  not  in 
the  bill;  a  new  case  is  presented,  not  responsive  to  the  bill,  but 
one  founded  on  a  right  and  title,  operating,  if  made  out,  to  bar 
and  avoid  the  plaintiff's  equity,  which  must  otherwise  prevail: 
WaXXwyn  y.  Lee,  9  Ves.  33,  34.  The  answer  setting  it  up  is  no 
evidence  against  the  plaintiff,  who  is  not  bound  to  contradict 
or  rebut  it:  Simfion  v.  Hart,  14  Johns.  63,  74;  Paynes  v.  Coles,  1 
Munf.  396,  397;  Clason  v.  Morris,  10  Johns.  544-548;  Leeds  v. 
Mar.  Iws.  Co.,  2  Wheat.  383;  Lenox  v.  Frout,  3  Id.  527;  Hughes 
V.  Blake,  6  Id.  464;  Smith  v.  Brush,  1  Johns.  Ch.  461.  It  must 
be  established  afihrmatively  by  the  defendant  independently  of 
his  oath:  James  v.  McKemon,  6  Johns.  559;  Oreen  v.  Eart,  1  Id. 
690;  Skinner  v.  White,  17  Id.  367;  Anderscm  v.  Boberts,  18  Id. 
532  [9  Am.  Dec.  235];  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  87,  90; 
Blount  v.  Burrow,  4  Bro.  C.  C.  75;  Kirkpatrick  v.  Thrupp,  2 
Amb.  589;  4  Ves.  404  [miscited];  Id.  589  [miscited];  3  Johns. 
Ch.  583  [miscited].  In  setting  it  up  by  plea  or  answer,  it  must 
state  the  deed  of  purchase,  the  date,  parties  and  contents,  that 
the  vendor  was  seised  in  fee  and  in  possession;  the  consideration 
must  be  stated  with  a  distinct  averment  that  it  was  bona  fide 
and  tnily  paid,  independently  of  the  recital  in  the  deed.  Notice 
must  be  denied  previous  to  and  down  to  the  time  of  paying  the 
money  and  the  delivery  of  the  deed;  and  if  notice  is  especially 
charged,  the  denial  must  be  of  all  the  circumstances  referred  to 
from  which  notice  can  be  inferred :  and  the  answer  or  plea  show 
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how  the  grantee  aoqnized  title:  Sngd.  on  Vend.  766-770;  Wtgg  y. 
Wigg,  1  Atk.  884;  ffead  y.  EgerUm,  8  P.  Wms.  280,  281;  Jone^ 
V.  Thomas,  Id.  243;  IburviUe  v.  Naish,  Id.  307;  ffughes  v.  Garth, 
2  Amb.  421;  Story  y.  Windaar,  2  Atk.  630;  TForwifey  v.  Wbrm 
ley,  8  Wheat.  449;  Po<fer  v.  Gardner,  12  Id.  502;  S.  C,  6  Pet. 
718;  Jewett  y.  Palmer,  7  Johns.  Ch.  67.  The  title  purchased 
must  be  apparently  perfect,  good  at  law,  a  vested  estate  in  fee 
simple:  Wilson  v.  Mason,  1  Cranch,  100;  Lambert  y.  Paine,  3  Id. 
133-135;  Hvjrsl  y.  McNeU,  1  Wash.  75.  It  must  be  by  a  regu- 
lar conveyance;  for  the  purchaser  of  an  equitable  title  holds  it 
subject  to  the  equities  upon  it  in  the  hands  of  the  vendor,  and 
has  no  better  standing  in  a  court  of  equity:  Shirras  v.  Caig,  7 
Cranch,  48;  VaUier  v.  Mnde,  7  Pet.  271;  Sugd.  on  Vend.  722. 
Such  is  a  case  which  must  be  stated  to  give  a  defendant  the 
benefit  of  an  answer  or  plea  of  an  innocent  purchaser  without 
notice:  the  case  stated  must  be  made  out,  evidence  will  not  be 
permitted  to  be  given  of  any  other  matter  not  set  out:  VatHer  v. 
Hinde,  7  Pet.  271." 

We  will  now  proceed  to  test  the  answer  of  McDonald  by  the 
rules  thus  laid  down.  He  admits  in  his  second  amended  answer 
that  he  was  in  possession  of  a  portion  of  the  lands  described  in 
the  original  bill,  but  avers  that  he  obtained  possession  and 
derived  his  title  to  the  same  from  one  Herman  Van  GroUman, 
that  he  purchased  the  same  from  said  Grollman  for  a  valuable 
consideration,  that  is  to  say,  for  the  sum  of  sixteen  hundred 
dollars,  which  was  the  full  value  and  a  high  price  for  said  lands, 
and  that  he  had  purchased  and  fully  paid  for  said  lands  with- 
out any  notice  of  any  prior  lien  or  incumbrance  upon  the  lands, 
and  without  any  notice  or  suspicion  that  the  title  of  Grollman 
was  tainted  or  in  any  way  affected  with  fraud.  He  further  states 
that  at  the  time  of  the  marshal's  sale,  under  which  Grollman 
purchased  the  property  in  dispute,  he  was  not  a  resident  of 
Jackson  county,  and  that  he  did  not  become  a  resident  till  some 
time  after;  that  during  his  negotiation  for  said  lands  and  pur- 
chase of  the  same,  he  heard  nothing,  nor  did  he  hear  anything 
calculated  to  throw  doubt  or  suspicion  upon  the  title  of  Van 
Grollman,  and  that  he  believed  he  was  getting  a  full,  complete, 
and  perfect  title,  and  that  his  purchase  of  the  said  lands  is  evi- 
denced by  a  deed  of  conveyance  from  said  Van  Grollman  to 
him,  which  is  already  on  file  in  this  case  and  marked  as  ^'  Exhibit 
G,"  in  his  answer  to  William  By er's  cross-bill  herein,  and  which 
he  prays  may  he  taken  as  a  part  of  this  answer.  He  further 
states  that,  sup^iosing  his  title  to  said  lands  to  be  valid  and 
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imqueetionable,  he  haa  made  Talnable  and  pennanent  imptoye- 
ments  thereon  by  erecting  a  dwelling-house  and  oathonses^ 
clearing  and  fencing,  etc.,  and  that  said  improTements  are 
worth  at  least  one  thousand  dollars.  He  then  sets  out  the  pro- 
ceedings under  which  Van  Qrollman  purchased  the  lands,  and 
then  concludes  this  branch  of  his  answer  bj  exhibiting  a  copy 
of  the  marshal's  deed  to  him.  The  profert  of  the  deed  from  Van 
€hrollman  to  McDonald,  contained  in  the  answer  of  the  latter  to 
Byer's  cross-bill,  and  to  which  reference  is  made  in  his  second 
amended  answer  to  the  original  bill,  is  as  follows,  to  wit:  ''And 
this  respondent  says  that  the  sale  made  by  GroUman  to  himsdf 
is  witnessed  by  a  deed  from  said  Grollman  to  him  for  conyey- 
ance  of  sidd  lands,  which  deed  is  herewith  filed  and  marked 
*  Exhibit  C,'  and  prayed  to  be  taken  as  a  part  of  this  answer." 
Tins  answer  is  clearly  defectiye  in  failing  to  aver  want  of  notice 
down  to  the  deHyeiy  of  the  deed  from  Van  Orollman  to  himself. 

But  it  is  insisted  that  it  is  now  too  late  to  raise  the  objection, 
since  there  is  a  general  replication  filed  to  the  answer.  This 
position  might  be  correct  as  to  matters  of  mere  form,  but  it  can 
not  be  admitted  where  matters  of  substance  are  inyolyed.  A 
party  is  not  allowed  to  state  one  case  in  a  bill  or  answer  and 
make  out  a  different  one  by  proof;  the  allegata  Bud  probata  must 
agree:  Eofst  India  Co  v.  Keighlyy  4  Mad.  21-29;  Lenox  y.  Proui, 
8  Wheat.  527;  Eughea  y.  Blake,  6  Id.  468;  Leeds  y.  Mar.  Ins. 
Co,,  2  Id.  380;  EnglUh  y.  FoxaU,  2  Pet.  612;  Harding y.  Hopfidy, 
11  Wheat.  103;  James  y.  McKenum,  6  Johns.  559,  563;  VaUier 
y.  M,nde,  7  Pet.  274;  and  also  the  case  of  Boone  y.  Chiles^ 
already  referred  to  {ante,  p.  286].  The  reason  is  obvious  why 
such  an  averment  is  absolutely  necessary  in  order  that  the  party 
may  fill  the  character  of  an  innocent  purchaser  for  a  valuable 
considenition  without  notice.  For  if  he  had  not  obtained  the 
deed,  so  as  to  become  invested  with  the  legal  titie,  though  he 
may  have  paid  the  last  cent  of  the  purchase  money,  his  titie  was 
merely  equitable,  and  as  such  would  be  subject  to  all  the  equi- 
ties upon  it  in  the  hands  of  the  vendor,  and  he  would  have  no 
better  standing  in  a  court  of  equity:  Shirras  v.  Caig,  7  Cranch, 
48;  VatHer  v.  Einde,  7  Pet.  271;  Sugd.  on  Vend.  722. 

The  answer  falls  far  short  of  the  legal  standard  in  several  other 
particulars.  It  simply  avers  that  his  claim  is  founded  upon  a 
deed,  but  wholly  fails  to  state  its  date  or  contents;  nor  is  it 
stated  that  the  vendor  was  seised  in  fee  and  in  possession. 
These  defects  may  or  may  not  have  been  cured  by  the  replication; 
and  upon  this  point  we  express  no  opinion;  yet  it  is  certain 
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that,  to  say  the  least,  it  would  be  much  safer  to  adhere  strictly 
to  the  rule  laid  down  in  framing  an  answer.  We  are  satified* 
however,  that  bj  the  failure  of  McDonald  to  aver  want  of  notice 
of  the  fraud  charged  in  the  bill  against  his  vendor  down  to  the 
time  of  the  delivery  of  his  deed,  his  defense  is  incomplete,  and 
that  as  such  he  must  fail  of  success,  and  that  without  regard  to 
the  sufficiency  of  his  proof.  From  this  view  of  the  case,  it  is 
clear  that  McDonald  can  occupy  no  better  nor  higher  ground 
than  Van  Grollxnan,  his  vendor,  and  as  a  necessaiy  consequence, 
if  the  complainants  could  have  succeeded  over  the  latter,  they 
must  be  permitted  to  prevail  in  a  contest  with  the  former. 

It  appears  from  the  testimony  on  file  in  the  cause  that  the  instru- 
ment upon  which  the  judgment  of  Neff  &  Brother  was  founded, 
and  under  which  the  complainants  in  the  original  bill  set  up 
their  title,  was  executed  in  March,  1839,  and  {>ayable  six  months 
after  date,  and  that  the  sale  to  Van  Grollman  took  place  in  1841. 
From  this  it  is  clear  that  Neff  &  Brother,  who  were  creditors  of 
Tully  at  the  time  of  the  sale  to  Van  Grollman,  and  if  such  sale 
was  made  in  fraud  of  their  rights,  it  is  equally  clear  that  as  to 
them  it  was  void.  The  testimony  bearing  upon  this  point  is 
voluminous,  and  would  require  much  time  to  comment  upon 
the  whole  of  it;  yet  we  would  forego  all  such  considerations  in 
case  it  presented  any  conflict,  but  we  are  saved  the  necessity  by 
the  fact  that  the  whole  current  runs  the  same  way,  and  is  so 
strong  as  to  leave  no  ground  for  a  rational  doubt  The  fraud 
charged  upon  Tully  and  Grollman  may  therefore  be  considered 
as  a  fixed  fact,  and  therefore  if  the  effects  of  such  fraud  are  to 
be  extended  to  McDonald,  it  is  clear  that  he  can  not  be  sustained 
in  his  pretensions. 

The  case  of  StovaU  v.  The  Farmer^  db  Merchants'  Bank  of 
Memphis,  8  Smed.  &  M.  805  [47  Am.  Dec.  85],  is  strongly  in 
point,  to  show  that  the  sale  to  Van  Grollman  was  fraudulent 
as  to  the  creditors  of  Tully.  The  proof  in  that  case  was  that 
means  were  resorted  to  which  were  calculated  to  prevent  a 
fair  competition  in  the  sale,  and  that  the  party  who  actually 
purchased  the  property  was  heard  to  say  that  he  had  done  so 
for  the  benefit  of  the  defendant  in  the  execution.  This,  with 
the  further  evidence  of  continued  possession,  constituted  the 
substance  of  the  testimony  in  that  case,  upon  which  the  court 
below  found  against  the  purchaser  at  the  sale,  and  the  appellate 
court  affirmed  the  judgment.  The  suit  in  that  case  was  prose- 
cuted by  the  creditors  themselves,  and  in  that  respect  there  is  a 
difference  between  the  two  cases,  and  the  question  which  resulta 
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is,  whether  parties  claiming  under  a  judgment  of  such  creditor 
can  claim  the  benefit  of  his  position.  This  point  was  expressly 
ruled  in  the  case  of  MiMrelh  y.  Sands ^  2  Johns.  Ch.  85,  which 
is  quoted  with  approbation  in  the  case  of  Whiie  v.  WiUiams,  1 
Paige,  508.  It  is  there  said:  "  There  is  no  doubt  the  complain- 
ant is  in  a  situation  to  take  advantage  of  the  statute  remedy. 
He  is  a  bona  fide  assignee  of  the  judgment,  and  had  an  equitable 
interest  in  it  for  his  own  protection,  as  indorser  of  the  note, 
even  before  that  assignment.  As  a  purchaser  of  the  premises, 
under  the  judgment,  he  is  also  entitled  to  all  the  rights  which 
the  judgment  creditor  could  haTe."  There  can  be  no  doubt, 
from  the  view  which  we  have  taken  of  the  whole  case,  that 
the  property  claimed  by  McDonald  is  liable  in  his  hands  to 
the  judgment  of  Neff  &  Brother,  and  the  purchasers  at  mar- 
shal's sale  under  such  judgment,  being  Entitled  to  all  their 
rights,  it  is  equally  clear  that  the  complainants  in  the  original 
bill  acquired  by  such  purchase  a  complete  title  as  against  Mc- 
Donald. This  conclusion  reached,  it  necessarily  results  that  the 
claims  of  both  Byers  and  McDonald  must  yield  to  that  of  Fow- 
ler and  the  representatives  of  Denton,  and  that  the  decree  of  the 
court  below  is  correct  so  far  as  it  is  confined  to  the  question  of 
title. 

It  is  urged  that  the  decree  is  erroneous  for  the  fact  that  the 
chancellor  sustained  the  motion  of  Byers,  to  strike  out  the  in- 
teirogatories  contained  in  McDonald's  second  amended  answer. 
This  answer  charged  a  corrupt  agreement  between  the  defend- 
ants, Tully  and  Van  Grollman,  and  Denton,  one  of  the  com- 
plainants in  the  original  bill,  the  purport  of  which  was  that 
Denton  had  bribed  Tully  and  Van  Grollman  to  leave  the  coun- 
try, and  decline  answering  the  bill,  so  that  the  fraud  charged 
against  them  might  stand  confessed,  and  thereby  injure  the 
claim  of  McDonald.  We  do  not  deem  it  material  to  inquiie 
whether  the  matter  called  for  would  be  admissible  in  evidence 
or  not,  so  as  to  aid  the  defense  set  up  by  McDonald,  as  it  is 
clear  from  the  testimony  in  the  record,  that  an  answer  by  both 
Tully  and  OroUman,  positively  denying  every  allegation  in  rela- 
tion to  fraud  in  the  marshal's  sale,  would  have  been  fully  and 
effectually  disproved  and  overturned.  The  legal  effect  would 
have  been  the  same,  and  consequently  there  is  no  ground  of 
complaint  in  that  particular. 

The  next,  and  as  we  conceive  the  only  remaining,  question 
important  and  necessary  to  be  determined  relates  to  the  proper 
dispodtion  of  the  rents  and  profits  and  the  improvements  made 
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upon  the  landy  and  also  to  the  costs  of  snit.  It  is  shown  by 
the  testixnony  that  McDonald  purchased  on  the  seTenth  of  Jan- 
uary, 1842,  and  that  the  decree  -was  taken  against  him  on  the 
fifteenth  of  Jtme,  1848,  embracing  a  period  of  more  than  scTen 
years;  that  at  the  time  he  entered  upon  the  lands  there  were 
from  fifty  to  sixty  acres  in  cultiyation,  and  that  it  was  worth 
from  one  to  two  dollars  per  acre  per  annum,  and  it  also  appears 
that  the  improyements  which  he  had  put  upon  the  land  were  worth 
from  one  thousand  to  one  thousand  two  hundred  dollars.  This 
bill  was  filed  on  the  fifth  of  April,  a.  d.  1845,  find  more  than 
three  years  after  McDonald's  purchase.  If  it  is  allowable  under 
the  circumstances  of  this  case  to  give  to  the  party  in  possession 
compensation  for  his  improvements,  we  most  assuredly  shall  be 
inclined  from  our  views  of  the  testimony  to  do  so,  at  least  to  the 
extent  of  the  rents  and  profits  claimed  for  the  use  and  occupa- 
tion of  the  land.  The  testimony  tending  to  bring  home  a 
knowledge  of  the  fraud  to  McDonald  in  the  purchase  of  Van 
GroUman  is  of  the  feeblest  and  most  unsatiBfactory  character, 
and  however  obligatory  we  might  have  considered  it  upon  the 
merits,  from  the  fact  of  the  finding  of  the  court  below,  we  can 
not  regard  it  as  by  any  means  conclusive  when  applied  to  the 
question  of  damages.  It  is  clearly  the  right  of  an  innocent 
purchaser  for  a  valuable  consideration  without  notice  to  have 
the  value  of  permanent  and  useful  improvements  set  off  against 
the  claim  of  the  rightful  owner  to  the  extent  of  the  rents  and 
profits.  This  doctrine  is  distinctly  laid  down  by  the  supreme 
court  of  New  York  in  the  case  of  Jackson  v.  Loomis,  4  Cow. 
172  [15  Am.  Dec.  847].  That  was  an  action  of  trespass  for 
mesne  profits.  The  court  in  that  case  say:  "  There  is  certainly 
no  reason,  in  general,  why  the  owner  of  lands  should  be  com- 
pelled to  pay  for  improvements  which  he  neither  directed  nor 
desired,  as  a  condition  on  which  he  is  to  gain  possession  of  his 
properly.  But  where  an  occupant  has  taken  possession  under  a 
Ixmafide  purchase  and  made  permanent  improvements,  it  is  very 
hard  for  him  to  lose  both  land  and  improvements.  If  the 
plaintiff  is  not  content  with  acquiring  possession  of  his  prop- 
erty in  an  improved  condition  after  he  has  neglected  to  assert 
his  title  for  a  number  of  years,  it  is  certainly  equitable  that  the 
defendant  should  be  allowed  the  value  of  his  improvements 
made  in  good  faith  to  the  extent  of  the  rents  and  profits  claimed. 
This  view  of  the  subject  is  fully  supported  by  Green  v.  Biddle, 
8  Wheat.  81,  82,  and  the  authorities  there  cited,  especially 
OcuUer^s  Case,  5  Co.  80.     Most  clearly  the  defendant  should  not 
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be  compelled  to  pay  an  enhanced  rent  in  consequence  of  liifl 
own  improyements." 

The  sapreme  court  of  the  United  States,  in  the  case  of  Oreen 
T.  Biddle,  supra,  when  commenting  upon  the  Kentucky  statutes 
eonceming  occupying  claimants  of  land,  and  declaring  the  com* 
mon-law  rule  in  relation  to  damages  recoverable  by  liie  rightful 
owner,  say:  "It  is  laid  down,  we  admit,  in  Coulter^a  Case,  5  Co. 
80,  that  the  disseisor,  upon  a  recovery  against  him,  may  re- 
coup the  damages  to  the  value  of  all  that  he  has  expended  in 
amending  the  houses.  See  also  Bro.  Abr.,  tit.  Damages,  pi.  82, 
who  cites  24  Edw.  m.,  c.  50.  If  any  common-Ian?^  decision  haa 
ever  gone  beyond  the  principle  here  laid  down,  we  have  not  been 
fortunate  enough  to  meet  with  it.  The  doctrine  of  CouMer^s 
Case  is  not  dissimilar  in  principle  from  that  which  Lord  Sains 
considers  to  be  the  law  of  nature.  His  words  are: '  It  is  a  maadm 
Boggested  by  nature  that  reparations  and  melioratioDB  bestowed 
upon  a  house,  or  on  land,  ought  to  be  defrayed  out  of  the  rents. 
By  this  maxim  we  sustain  no  claim  against  the  proprietor  for 
meliorations,  if  the  expense  exceed  not  the  rents  derived  by  the 
bona  fide  possessor.'  He  cites  Papinian,  148,  de  rei  vindicalione. 
Taking  it  for  granted  that  the  rule  as  laid  dawn  in  CouUter's 
Case  vrould  be  recognized  as  good  law  by  the  eoorts  of  Vir- 
ginia, let  us  see  in  what  respect  it  differs  from,  the  act  of  Keny 
tucky.  That  rule  is,  that  meliorations  for  the  properfy  (which 
neoessarQy  mean  valuable  and  lasting  improvements),  made  at 
the  exx>en8e  of  the  occu{>ant  of  the  land,  shall  be  set  off  against 
the  \eg^  claim  of  the  proprietor  for  profits  which  harve  accrued 
to  the  occupant  during  his  possession." 

It  is  clear  that  the  testimony  in  this  case,  under  lAe  nde  thus 
laid  doii?n,  will  not  warrant  the  decree  in  respect  to  damages. 
The  improvements  made  by  McDonald  consisted  of  dwelling- 
houses,  kitchen,  negro-cabins,  corn-cribs,  stakes,  denxngfarad, 
digging  well,  etc.  James  Bobinson  testifies  that  i^  improve- 
ments made  in  1842, 1843,  and  1844  were  worth  six  hundred 
dollars,  amd  that  those  made  in  1845, 1846,  and  1847  were  worUi 
three  hundred  dollars.  It  was  also  testified  by  others  that  all 
the  improvements  were  worth  from  one  thousand  to  one  thou* 
sand  two  hundred  dollars.  The  improvements  specified  were 
doubtless  of  a  permanent  and  beneficial  nature,  and  the  defend- 
ant McDonald  having  entered  in  good  fioith,  so  &r  aff  ti^e  testi- 
mony shows,  he  is  clearly  entitled  to  have  a  deduction  in  con- 
sideration of  his  improvements  made  before  suit  brought,  to  the 
extent  of  the  rents  and  profits  claimed.    McDonald  purchased 
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on  tlie  BOTenih  of  January,  a.  d.  1842,  and  accoiding  to  the  eyi- 
dence,  as  found  by  the  chancellor,  the  rents  and  profits  did  not 
exceed  the  sum  of  seyenfy-five  dollars  per  annum.  The  im- 
provements made  anterior  to  the  fifth  of  April,  1845,  the  com- 
mencement of  this  suit,  were  proved  to  have  been  worth  six 
hundred  dollars,  and  the  rents  and  profits  down  to  that  time  at 
the  same  rate  could  not  have  exceeded  two  hundred  and  f oriy- 
three  dollars  and  seyeniy-five  cents,  which  of  course  would 
leave  the  isum  of  three  hundred  and  fifiy-six  dollars  and  twenty- 
five  cents,  to  be  set  off  against  such  rents  and  profits  as  shall 
have  accrued  since  that  period.  This  suit  having  been  com- 
menced on  the  fifth  of  April,  a.  d.  1845,  and  a  final  decree 
having  been  rendered  on  the  fifteenth  of  June,  a.  d.  1848, 
embracing  about  three  years  and  two  months,  the  rents  and 
profits  during  that  time  could  not  have  exceeded  two  hundred 
and  thirty-seven  dollars  and  fifty  cents  according  to  the  rate 
fixed,  which  would  be  minus  the  value  of  the  improvements 
made  before  suit  brought  just  one  hundred  and  nineteen  dollars 
and  seventy-five  cents.  This  latter  sum  he  can  not  claim,  as  the 
time  of  the  institution  of  the  suit  which  operates  as  notice  of 
an  adverse  claim  to  the  land  is  his  limit  of  recoveiy  by  way  of 
compensation,  and  that  recovery  is  stictly  confined  to  improve- 
ments made  in  good  faith  before  the  institution  of  the  suit. 
It  was  said  by  Kent,  J.,  who  delivered  the  opinion  of  the 
court  in  the  case  of  Murray  v.  (fouvemeur,  2  Johns.  Gas.  441, 
442  [1  Am.  Dec.  177],  in  error,  that  as  to  the  sum  expended,  it 
may  be  left  for  liquidation  in  an  action  for  the  mesne  profits,  if 
the  respondents  should  think  proper  to  sue  for  mesne  profits. 
The  action  for  mesne  profits  is  a  liberal  and  equitable  one,  and 
will  allow  of  every  kind  of  equitable  defense.  It  was  also  held 
in  Pennsylvania,  HyUcm  v.  Brown ^  1  Wash.  298,  April,  1818; 
Whart.  Dig.,  Ejectment,  pi.  1,  p.  188,  U.  S.  Sep.,  that  ''the 
value  of  improvements  made  by  the  defendant  may  be  set 
off  against  a  claim  of  mesne  profits,  but  profits  before  the 
demise  laid  should  be  first  deducted  from  the  value  of  the  im- 
provements." We  entertain  no  doubt  but  that  the  defendant 
McDonald  was  entitled  to  compensation  for  improvements  made 
before  suit  brought,  and  in  case  they  are  equal  in  value  to  the 
rents  and  profits  claimed,  to  set  them  off  to  the  entire  extin- 
guishment of  such  rents  and  profits.  This  having  been  already 
ascertained,  it  necessarily  follows  that  he  ought  to  be  discharged, 
and  released  from  that  part  of  the  decree  which  awards  damages 
against  him. 
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The  last  point  to  be  considered  relates  to  the  proper  disposi- 
tion of  the  costs.  From  the  testimony  contained  io  the  record, 
we  think  that  there  can  be  but  little  pretense  that  McDonald 
ms  cognizant  of  the  fraud  with  which  the  title  of  his  vendor 
WAS  tainted  at  the  time  he  made  his  purchase.  It  is  in  proof 
that  he  did  not  reside  in  the  county  of  Jackson  at  the  time  of 
the  marshal's  sale  to  Van  GroUman,  and  that  he  did  not  settle 
in  that  county  till  some  time  thereafter,  and  there  is  certainly 
no  eridence  of  a  reliable  character  going  to  establish  a  knowl- 
edge of  such  fraud  after  he  went  into  Jackson,  and  before  his 
purchase.  We  feel  satisfied  from  the  fact  of  his  absence  at  the 
time  of  the  marshal's  sale,  the  dearth  of  the  evidence  to  bring  a 
knowledge  of  the  fraud  home  to  him  after  he  went  into  Jackson 
county,  and  from  the  price  which  he  paid  for  the  property,  as  well 
as  the  secret  character  of  the  defect  in  his  title,  that  his  purchase 
and  entry  were  in  good  faith.  This  being  the  case,  though  he  failed 
upon  the  merits,  and  perhaps  more  from  a  defect  in  his  answer 
than  the  insufficiency  of  his  proof,  we  can  not  believe  that  it 
would  be  consonant  with  the  principles  of  equity  and  conscience 
to  visit  upon  him  more  coi^  than  he  may  have  incurred  in  defend- 
ing this  suit.  We  are  therefore  of  opinion  that  the  whole  of  the 
decree  rendered  in  this  cause,  except  so  much  as  awards  damages 
and  costs  against  McDonald,  ought  to  stand;  but  that  so  much 
as  gives  damages  and  costs  against  him  ought  to  be  reversed,  and 
that  the  same  as  to  costs  be  so  entered  as  only  to  allow  such  costs 
as  he  may  have  himself  incurred  in  his  defense  of  this  suit  in  the 
court  below  and  also  in  this  court;  and  also  that  the  complain- 
ants in  the  original  bill  pay  all  their  costs  in  both  courts. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  decree 
rendered  by  the  chancellor  in  the  court  below,  except  so  far  as 
it  relates  to  the  damages  and  costs  adjudged  against  the  said 
McDonald,  be  and  the  same  is  hereby  affirmed,  and  that  said 
decree  as  to  the  said  damages  and  costs  be  and  the  same  is 
hereby  reversed  and  held  for  naught,  and  that  the  said  McDonald 
be  discharged  and  released  from  the  same,  and  further,  that  so 
much  as  relates  to  costs  as  against  him  be  reversed  and  held  for 
naught,  and  the  said  McDonald  pay  all  such  costs  as  he  may 
have  incurred  in  his  defense  against  the  said  original  bill  in  this 
court  as  well  as  in  the  court  below,  and  that  the  complainants 
pay  all  such  costs  as  they  may  have  incurred  in  the  prosecution 
of  said  original  bill  against  the  said  McDonald  in  both  courts. 

A  petition  for  reconsideration  was  filed  by  McDonald,  and 
oveixtiled* 
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Sekvicb  of  Wbit  of  Svmxoks  Insufficient,  wbxh:  See  Vamgkm  t» 
Brown,  47  Am.  Deo.  790l 

GiBouiT  CouBTB  OF  TJvJTED  Statbb,  JuRiSDionov  OF:  See  Vim  ▼.  JTor- 
Un,  50  Am.  Deo.  7fiO. 

LiBNB  OF  JuDOMSNTB  OF  CiBOun  CouBSEs:  See  SelUr'B  Lmttt  ▼•  Cbrwin^ 
24  Am.  Deo.  901»  and  note  dieoniirifig  this  aabject. 

PUBOHABBb  AT  EXBOUnON  SaLS  IB  NOT  AfFBOTID  BT  WhaT  IbBBBULABI- 

Tos:  See  Ingram  t.  Beik^  47  Am.  Deo.  691;  Howard  ▼.  ^orCA»  51  Id.  760. 

Bona  Fidb  Pubobasib  fbom  Fbaudulbnt  Gbantbb,  Riohtb  of:  See 
Ohoieau  v,  Jonet^  50  Am.  Deo.  460;  Hemdcn  v.  KimbaU^  Id.  406;  Bame$  ▼. 
JIMa,  40  Id.  300. 

Coronkb  mat,  in  Ga8b  of  Vaqanot  in  Obhob  of  Shebiff,  Oomflbkb 
ISkiodtion  of  piooen  directed  to  and  pertly  ezeoated  before  the  vaoaiuqr 
oocured:  Oreenup  v.  Stoket^  52  Am.  Deo.  474. 

NoTXOB  KUST  BE  DsNiBD  FiTLLT  AND  PosiTiTBLT  whoTO  defeoie  of  bona 
JitU  pnrohMer  ^rithoat  notioe  U  relied  on,  and  if  &ote  be  chaiged  &om  whidi 
moh  notice  maybe  inlened,  soeh  faoti  araat  be  alio  denied:  Jokmmmyr,  ToaU 
mimt  52  Am.  Deo.  212. 
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V.  Salmon. 

[1  GAXJVonaA,  41S.] 

Dbd  Ejuiuutiju  bt  Aoxnt  in  his  Own  Name  is  a  nnllity  m  to  the  prind- 
pal,  and  the  most  that  ooold  be  made  of  it  woald  be  a  mere  oontraot  to 
prooim  a  oanTeyanee,  bat  as  each  it  is  not  binding  in  law  npon  the  prin- 
oipaL 

Bownt  or  Aitobnxt  to  Sxtxlb  up  Mxbgantile  Business,  which  had 
been  candncted  in  the  name  of  the  principal,  does  not  confer  power  to 
poiehaee,  or  to  ezeonto  a  note  for  the  pnrchase  prioe  of  real  estate. 

OrarannRAXiON  ov  Note  ani>  Guabantt. — Guaranty  of  note  and  the  note 
itself  given  for  the  pnrchase  price  of  real  estate,  to  an  agent  of  the  owner 
who  had  no  aothority  to  convey,  are  void  for  want  of  consideration. 

Ombqiebation  or  Note  ob  Guababtt  mat  be  Inquibsd  into  between 
the  original  parties. 

Aarwm  upon  a  gtuuantj.    The  opinion  gtates  the  facts. 

Naihamet  HoUand,  for  the  plaintiff. 

Mm  Chekooody  for  the  defendant. 

B7  Cknirty  HAflmraBy  0.  J.  This  ivas  an  action  on  a  guarantj 
of  the  appellant  Salmon  of  the  note  of  Eatherine  Salmon,  dxawn 
in  faror  of  respondent  for  the  sum  of  twenty-four  thonsand 
dollars,  dated  NoTember  2,  a.  d.  1849,  and  payable,  one  half 
in  six  months^  and  the  balance  in  twelve  months.  Both  the 
note  and  guaranly  are  between  the  original  parties.  The  evi- 
dence discloses  that  the  respondent  was  the  attorney  in  fact 
of  the  non-resident  heirs  of  one  James  Scott,  deceased,  and  that 
the  appellant  was  the  attorney  of  Eatherine  Salmon,  a  resident 

of  France,  acting  under  a  power  of  attorney,  authorizing  her 
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attorney  to  settle  certain  mercantile  business,  and  not  giving 
him  authority  to  make  investments  in  real  estate,  or  to  do  any- 
thing other  than  to  wind  up  and  adjust  the  affairs  of  a  mercantile 
house  in  the  city  of  New  York,  which  heid  been  conducted  in  the 
name  of  Eatherine  Salmon.  The  consideration  of  the  note  was 
a  deed  ol  conveyance  of  certain  lots  in  the  city  of  San  Francisco, 
executed  by  the  respondent  in  his  own  name,  representing  that  he 
was  the  attorney  and  agent  of  certain  heirs,  and  was  executed 
under  his  hand  and  seal,  and  not  in  the  name  of  the  princix>alB. 
It  is  not  necessary  to  dte  authorities  to  show  that  such  a  deed 
is  a  nullity  as  to  the  principals  of  the  agent  Fisher,  and  the 
most  that  could  be  made  of  it  would  be  a  mere  contract  on  his 
part  to  procure  a  conveyance,  but  even  as  a  contract  it  is  not 
binding  in  law  upon  the  principals. 

It  is  equally  clear  that,  as  to  Eatherine  Salmon,  the  note  is 
also  a  nullity,  her  agent  having  no  authority  to  execute  such  a 
note,  so  that,  as  between  the  principals  respectively  represented 
by  the  parties  to  this  suit,  the  whole  transaction  was  and  is 
void.  The  contract,  then,  not  being  of  any  validity  as  against 
the  heirs  of  Scott,  nor  as  to  Eatherine  Salmon,  it  results  thai 
the  question  of  the  liability  of  the  agents  of  these  parties,  is  to 
be  investigated.  Fisher  was  not  the  owner  of  the  lots,  did  not 
bind  the  owners  to  convey,  and  could  not  convey  in. his  own 
name,  but  Salmon  guaranteed  the  payment  of  the  note.  The 
consideration  of  this  guaranty  was  in  substance  the  convey- 
ance of  the  lots,  which  being  invalid  and  void  it  follows  that 
there  was  not  a  good  and  sufficient  consideration.  But  it  ap- 
pears that  even  the  heirs  have  no  title.  They  claim  under  deeds 
executed  by  an  American  alcalde  in  1847,  when  the  United 
States  were  at  war  vrith  Mexico.  Such  grants  have  been  holden 
to  be  nullities  by  this  court.  See  Woodwortk  v.  FuUon  eial.,1 
Cal.  295.  The  heirs  were  not  in  possession,  and  at  the  time  of 
the  contract  of  sale  to  Eatherine  Salmon,  the  property  was  un- 
improved and  in  a  wild  and  uncultivated  state.  There  was  then 
no  valid  consideration  for  the  guaranty,  and  it  is  unnecessary  to 
summon  the  authorities  cited  on  the  argument  in  support  of  the 
principle,  that  under  the  circumstances  of  this  case,  the  con- 
sideration maybe  inquired  into,  and  that  the  note  andguaranty, 
for  reasons  above  stated,  are  void. 

The  judgment  is  therefore  reversed. 

DlBD  07  AtTOBNET   HITST  BB  EXECUTED  IK  NaMB  OF  PbOTCIPAIi,  and  M 

his  act  and  deed:  BrnUe^  v.  Mamn,  48  Am.  Dec.  669;  Hale  v.  Wood^  84  Id. 
176,  and  note. 
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AuTBORrtr  to  Makb  PBomsaoRT  Note  and  Bind  his  Principal  for  labor 
and  material  is  not  given  by  implication  from  the  natare  of  the  basineas  to  an 
agent  employed  in  the  mannfaoture  of  carriages:  PcUge  v.  Stones  43  Am.  Dec 
420,  and  note;  aee  also  Hay  v.  Mayer,  34  Id.  463,  and  note. 

GuABAKTT  OF  VoiD  NoTB  18  ALSO  VoiD:  SmWi  V,  Dickiiuon,  44  Am.  Dec 
306,  and  note. 

Partial  or  Total  Failure  or  Consideration  in  Prohissort  Note 
may,  in  an  action  at  law,  be  legitimately  introdnoed  in  evidence:  Brewer  v. 
Harrity  41  Am.  Dec  587t  And  note. 

Thb  pbinoiifal  oaeb  is  oixsd  and  DI8IIN0UISHBD  in  ^Sldlmofi  V.  Hqgmtm^  9 
Od.ld& 


GbAIG  V.  GrODFROY. 

[1  GAXjvonxA,  415.] 

AnonoNBRR's  Memorandum  of  Sale.— An  entry  in  the  tale  book  of  an 
anotioneer  in  the  afternoon  of  the  same  day  the  sale  occurred  does  not 
comply  with  the  requirements  of  that  section  of  the  statute  of  frauds 
which  requires  the  entry  to  be  made  at  the  time  of  the  sale. 

AuonoNEER  IS  Agent  of  Both  Parties  at  Time  of  Sale. — ^As  his  author 
ity  ceases  at  that  time,  an  entry  by  him  in  his  sale  book  at  a  subsequent 
period  does  not  bind  the  purchaser. 

Dat  will  not  be  Considered  Unit  of  Time  to  the  prejudice  of  the  rights 
of  parties,  and  the  very  point  of  time  when  an  act  was  done  may  be  in- 
quired  into. 

Action  against  purchaser  at  auction.    The  sale  took  place  in 
the  forenoon. 

CdOiaun  Benham,  for  the  plaintiff. 

ffaU  McAUiater,  for  the  defendants. 

By  Court,  Hastinos,  C.  J.  The  liabilily  of  the  defendants 
depends  upon  a  construction  of  the  statute  of  frauds,  in  rela- 
tion to  sales  by  auctioneers,  in  faTor  of  the  yalidity  of  whose 
sales  it  is  enacted  as  follows:  That  the  "  auctioneer  shall,  at  the 
time  of  sale,  enter  in  a  sale  book  a  memorandum,  specifying  the 
nature  and  price  of  the  property  sold,  the  terms  of  the  sale,  the 
name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made,"  etc.  The  name  of  the  person  on 
whose  account  the  sale  was  made  was  not  written  in  the  sale 
\)o6k  -until  the  evening  of  the  day  of  sale,  or  during  the  next 
day.  The  memorandum  then  was  not  made  at  the  time,  and 
therefore  the  sale  was  not  binding.  This  objection  is  not  merely 
technical.  The  memoranda  of  auctioneers  are  the  substitutes 
for  contracts,  reduced  to  writing,  and  signed  by  the  parties. 
The  auctioneer  is  the  agent  of  each  party  at  the  time  of  the  sale, 
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and  not  afterwards.  On  the  part  of  the  defendants,  this  con- 
tract was  not  ezecnted  until  after  the  sale  was  closed.  The 
auctioneer  then  had  no  authority  to  bind  the  defendants,  by 
signing  their  name  to  the  contract,  or  entering  it  in  the  sale 
book,  which  in  effect  is  the  same  thing.  The  case  of  Hicks  t. 
WMtmore^  12  Wend.  548,  cited  by  counsel,  is  precisely  similar 
to  this  case,  and  settles  the  question,  the  statute  of  New  York 
being  the  same.  The  court  held  in  that  case,  that  a  memoran- 
dum entered  in  the  name  of  the  person  on  whose  account  the 
sale  was  made,  but  one  hour  after  the  sale,  would  not  bind  the 
Tender.  It  is  therefore  unnecessary  to  examine  the  other  points 
of  the  appellants,  beliering  the  sale  to  be  void  for  the  reason 
above  stated. 

Bespondent  contends,  that  inasmuch  as  a  day  is  to  be  con- 
sidered a  point  of  time,  therefore,  if  the  memorandum  was 
made  during  the  day,  it  was  made  at  the  time  of  the  sale. 
Most  of  the  fiction  about  time,  and  the  computation  of  time,  is 
not  now  recognized  as  law,  and  especially  by  this  court,  as  in 
the  case  of  The  People  ex  ret.  Campbell  v.  Clark^  1  Cal.  406,  we 
held  that  a  day  is  not  to  be  considered  a  unit  to  the  prejudice 
of  the  rights  of  a  party,  and  that  an  examination  should  be  hod 
of  the  very  point  of  time  when  an  act  was  done,  as  the  ap^ 
proval  of  an  act  of  the  legislature  by  the  executive. 

The  judgment  is  reversed. 

Signing  ov  Pubghaseb'b  Name  bt  Auctionbeb  to  the  memorandnm  of 
the  sale  must  be  oontemporuieoiiB  with  the  lale:  Dam9  v.  JKowefl^  18  Ant 
Deo.  S08,  note  page  399. 

That  Auctionebb  is  Agent  of  Both  Pabtibb,  see  above  note;  also  EpU' 
copal  Church  v.  WUey,  90  Am.  Dec.  386;  Sffukh  v,  Jones^  Id.  488;  Meadows  t. 
MeadowB,  15  Id.  645;  DavU  ▼.  BoberU(m,  12  Id.  611;  Smgataek  v,  Hardkifh 
7  Id.  669,  and  the  notes  to  above  caaes. 

Law  Bboabds  Fbactions  ot  Dat  when  time  is  material,  and  will  take 
Dotioe  of  the  hour  of  the  day  at  which  an  act  was  aooompUilied:  MeUt  ▼. 
Brighi,  32  Am.  Dec  683,  and  note;  WilUanuon  y.  Ibtrrmo,  21  Id.  492;  Mur* 
Jree  t.  Catmaek,  26  Id.  232,  and  note  234,  where  the  snbjeet  is  estensiTely  dis- 
enssed;  also  Biggam  ▼•  MerriU,  12  Id.  576,  and  note. 
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[1  CALnroBnA,  439.] 
DiuoBBGS  nr  SBEvnro  Subp(bna— New  Tbjal.— Party  who  does  not  make 
an  effort  to  sabpoena  hb  witnesses  nDtil  the  day  of  the  trial,  and  then 
leaves  his  sabposnas  upon  the  desk  of  the  clerk,  who  neglects  to  serve 
them,  does  not  use  dne  diligence,  and  a  new  trial  will  not  be  granted 
because  of  the  absence  of  said  witnesses. 
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Iv  All  Cabbb  whbbb  New  Tbial  is  Movxd  vok  upos  Gbound  of  Sub- 
FBiBB  OK  NxwLT  BisooTXBED  EviDKNCE,  the  party  must  in  his  affidavit 
set  forth  saoh  evidence  clearly  and  explicitly,  and  if  possible  procure 
the  affidavits  of  the  parties  whose  testimony  woald  oonstitate  such  new 
evidence. 

bi  AmsAYiT  ON  MonoN  vor  New  Trial,  a  piaty  who  states  that  he  lias 
a  good  defense  must  state  wherein  said  defense  consists. 

AvcnasTMKR  Who  Rbckivks  and  Sells  Stolen  Pbopsbtt  is  liable  for  the 
conversion  to  the  same  extent  as  any  other  merchant,  and  there  is  no 
principle  of  policy  for  the  encouragement  of  trade  or  convenience  of 
business  under  which  he  can  claim  an  exemption. 

Qra  Who  Bbceives  and  Sells  Stolen  Pbopebtt  mat  se  Held  Liable  vob 
Daxaoes  in  a  civil  action,  although  it  does  not  appear  that  the  felon  haa 
been  prosecuted  for  the  theft. 

No  SuGE  Thing  as  Mabxet  Oyeet  is  Known  to  oub  Laws. 

Action  of  trover.  Plaintiff  alleged  in  his  complaint  that 
he  was  the  owner  of  a  quantity  of  butter  and  cheese,  which 
was  stolen,  and  sold  to  the  defendant,  an  auctioneer  in  the  dty 
of  San  Francisco,  who  conyerted  the  same  to  his  own  use. 
Defendant  filed  a  general  denial.  At  the  trial  the  plaintiff 
established  the  above  &ct8,  but  did  not  endeavor  to  show  that 
defendant  acted  otherwise  than  in  good  faith.  The  thief  had 
never  been  convicted  for  the  larceny.  Judgment  for  plaintiff. 
Defendant  afterwards  applied  for  a  new  trial,  and  in  his  affidavit 
stated  that  he  had  been  taken  by  surprise  by  the  absence  of 
certain  witnesses,  that  upon  the  morning  of  the  day  of  the 
trial  he  had  procured  subpoenas  for  said  witnesses,  which  he 
had  left  upon  the  desk  of  the  clerk,  that  thej  might  be  served 
by  him,  but  that  by  accident  said  clerk  had  neglected  to  serve 
them.  He  also  stated  that  he  had  a  good,  substantial,  and  mer- 
itorious defense,  which  he  could  establish  by  the  aid  of  said 
witnesses.  The  court  refused  to  grant  a  new  trial,  and  defend- 
ant took  this  appeal. 

Benham,  for  the  appellant. 

Noi^,  for  the  respondent. 

By  Court,  BimnnTT,  J.  The  first  point  which  I  shall  consider 
is,  whether  a  new  trial  should  have  been  granted;  and  this  de- 
pends upon  the  question  whether  the  affidavits  on  the  part  of 
the  defendant,  presented  to  the  consideration  of  the  district 
judge  sufficient  facts  to  require  him  to  grant  a  new  trial.  The 
application  ought  not  to  have  been  granted,  unless  the  defend- 
ant had  used  due  diligence  in  endeavoring  to  procure  the  attend- 
ance of  his  witnesses.  Did  he  use  such  diligence  ?  I  think  not. 
His  witnesses  had  not  been  subpoenaed,  as  appears  from  his  own 
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a£Eidayit.  Did  he  make  reasonable  efforts  to  have  fhem  subpoe- 
naed? I  think  not.  He  made  no  attempt  to  subpoena  them 
until  the  morning  of  the  day  on  which  the  trial  was  to  take 
place,  and  actually  did  take  place.  This  was  not  using  due  dili- 
gence. For  this  reason  alone  the  court  properly  denied  the 
motion  for  a  new  trial. 

There  is  also  another  defect  in  the  papers  upon  which  the  mo- 
tion for  a  new  trial  was  made.  The  affidayits  do  not  state  the 
facts  which  the  defendant  expected  to  be  able  to  prove  by  his 
absent  witnesses.  In  all  cases  in  which  a  new  trial  is  moved 
for,  on  the  ground  of  surprise  or  on  the  ground  of  newly  dis- 
covered evidence,  the  evidence  which  the  party  moving  expects 
to  be  able  to  produce  on  the  second  trial  should  be  fully  and 
distinctly  set  forth  in  the  affidavits  on  which  the  application  is 
based,  in  order  that  the  court  may  see  whether  the  testimony,  if 
given,  could  have  any  legal  effect  on  the  result  of  the  contro- 
versy.  And,  as  a  general  rule,  the  party  ought  not  to  rely  on 
his  own  single  and  unsupported  statement,  but  should,  if  possi- 
ble, by  the  exercise  of  due  diligence,  procure  the  affidavits  of 
the  persons  whose  testimony  he  deems  material,  so  that  the  court 
may  be  satisfied  as  to  what  facts  they  will  testify:  Buggies  v« 
Hcdl,  14  Johns.  112;  HoUingsvoorih  v.  Napier ^  3  Cai.  182  [2  Am, 
Dec.  268];  Kendrick  v.  Delqfield,  2  Id.  67;  Denn  v.  Morrell,  1 
Hall,  382.  In  the  case  at  bar  it  does  not  appear  that  the  wit- 
nesses who  were  absent  could  have  testified  to  any  state  of  facts 
which  would  have  influenced  the  result.  Tl^e  same  reasoning 
also  applies  to  that  portion  of  the  defendant's  affidavit,  in  which 
he  states  that  he  has  a  good  and  substantial  defense.  He  does 
not  set  forth  specifically  wherein  that  defense  consisted.  A  new 
trial  should  never  be  granted  on  such  a  general  statement.  If 
this  practice  were  to  be  sanctioned,  there  would  be  no  limit  to 
applications  for  new  trials.  The  court  properly  denied  the  mo- 
tion. 

An  auctioneer  who  receives  and  sells  stolen  property  is  liable 
for  the  conversion  to  the  same  extent  as  any  other  merchant  or 
individual .  This  is  so  both  upon  principle  and  authority.  Upon 
principle  there  is  no  reason  why  he  should  be  exempted  from 
liability.  The  person  to  whom  he  sells,  and  who  has  paid  the 
amount  of  the  purchase  money,  would  be  compelled  to  deliver 
the  property  to  the  true  owner  or  pay  him  its  full  value;  and 
there  is  no  more  hardship  in  requiring  the  auctioneer  to  account 
for  the  value  of  the  goods  than  there  would  be  in  compelling 
the  right  owner  to  lose  them,  or  the  purchaser  from  the  auo- 
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tioneer  to  pay  for  them.  As  a  general  rule,  any  person  who 
assumes  and  ezerdses  a  control  OTer  the  property  of  another, 
without  right  or  authority,  must  respond  in  damages  to  the 
Talue  of  the  pro{)erty;  and  1  see  no  principle  of  policy  for  the 
encouragement  of  trade,  or  for  convenicrnce  in  the  transaction 
of  commercial  business,  under  which  an  auctioneer  should  be 
permitted  to  claim  an  exemption  from  the  general  rule. 

Upon  authority  the  case  is  clear.  The  very  point  was  decided 
m  Hoffman  v.  Carow,  20  Wend.  21;  S.  C,  22  Id.  286.  That 
case  is  in  all  respects  analogous  to  the  case  at  bar,  and  both  the 
supreme  court  and  the  court  of  errors  held  the  auctioneer  liable. 
Senator  Yerplanck,  in  the  court  of  errors.  Id.  319,  speaking  of 
the  policy  of  the  rule,  uses  the  following  language:  ''In  this 
instance,  the  ruin  falls  hardly  upon  innocent  and  honorable 
men;  but  looking  to  general  considerations  of  legal  policy, 
I  can  not  conceive  a  more  salutary  regulation  than  that  of  oblig- 
ing the  auctioneer  to  look  well  to  the  title  of  the  goods  which 
he  sells,  and,  in  case  of  feloniously  obtained  property,  to  hold 
him  responsible  to  the  buyer  or  the  true  owner,  as  the  one  or 
the  other  may  happen  to  suffer.  Were  our  law  otherwise  in  this 
respect,  it  would  afford  a  facility  for  the  sale  of  stolen  or  feloni- 
ously obtained  goodn,  which  could  be  remedied  in  no  way  so 
effectually  as  by  a  statute  regulating  sales  at  auction,  on  the 
principles  of  the  law  as  we  now  hold  it." 

Does  the  common  law  protect  the  defendant  from  an  action 
on  the  ground  that  the  thief  has  not  been  prosecuted  and  con- 
yicted  ?  In  some  of  the  American  cases,  the  rule  that  a  felony 
suspends  all  right  of  private  redress  is  said  to  rest  on  a  salutary 
principle  of  public  policy,  being  designed  to  stimulate  to  the 
prosecution  of  offenders:  Foster  y.  Tucker  etal.,  3  Greenl.  458 
[14  Am.  Dec.  243];  Boody  v.  Keating,  4  Id.  164.  In  other  cases 
it  is  treated  as  a  technical  rule,  and  it  is  doubted  whether  it 
exists  at  all  in  this  coimtiy,  or  at  least  to  more  than  a  very 
limited  extent:  Manufacturers'  etc.  Bank  v.  Gore,  15  Mass.  78  [8 
Am.  Dec.  83];  Boardman  v.  Gore,  Id.  331,  335,  et  seq.;  PettingiU 
V.  Rideoui,  6  N.  H.  454  [25  Am.  Dec.  473];  Allison  v.  Bank,  6 
Rand.  204,  223;  Fiscataqua  Bank  v.  Tumley,  1  Miles,  312; 
Plumvier  v.  Webb,  Ware,  78. 

But  this  is  not  a  case  in  which  the  common-law  doctrine  that 
the  civil  action  is  merged  in  the  felony  is  applicable.  The 
action  is  not  against  the  thief  himself,  but  against  a  third  per- 
son, who,  although  innocently  and  in  good  faith,  yet  without 
right,  has  assumed  to  exercise  a  control  over  the  property  of  the 
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plaintiff.  In  Stone  t.  Marth,  6  Bam.  &  Oreas.  564,  Lord  Ten- 
terden  says:  "There  is,  indeed,  another  rale  of  the  law  of 
England,  viz.,  that  a  man  shall  not  be  allowed  to  make  a  felony 
the  foundation  of  a  civil  action;  not  that  he  shall  not  maintain 
a  civil  action  to  recover  from  a  third  and  innocent  person  thai 
which  has  been  feloniously  taken  from  him;  for  this  he  may  do 
if  there  has  not  been  a  sale  in  market  overt;  but  that  he  shall  not 
sue  the  felon."  In  White  v.  SpeUigue,  13  Mee.  &  W.  602,  the 
doctrine  of  Lord  Tenterden  was  carried  into  an  express  adjudi- 
cation. It  was  there  held  that  an  action  of  trover  was  main- 
tainable to  recover  the  value  of  goods  which  had  been  stolen 
from  the  plaintiff,  and  which  the  defendant  had  innocently  pur- 
chased, although  no  steps  had  been  taken  to  bring  the  thief  to 
justice,  on  the  ground  that  the  obligation  which  the  law  im- 
posed on  a  person  to  prosecute  the  party  who  has  stolen  hia 
goods,  did  not  apply  where  the  action  was  against  a  third  party, 
innocent  of  the  felony.  Pollock,  C.  £.,  says:  "The  court  of 
king's  bench  correctly  explained  the  law  in  the  case  of  Stone  v. 
Marsh,  and  the  rule  of  public  policy  which  prevents  the  asser- 
tion of  a  civil  right,  in  respect  of  which  a  felony  has  been  com- 
mitted, applies  only  to  proceedings  between  the  plaintiff  and 
the  felon  himself,  or,  at  the  most,  the  felon  and  those  with 
whom  he  must  be  sued,  and  does  not  apply  to  a  case  like  the 
present,  where  the  action  is  brought  against  a  third  party,  who 
is  innocent  of  the  felonious  transaction."  All  other  judges  ex- 
pressed opinions  the  same  in  substance  as  that  declared  by  Pol- 
lock, C.  B.  That  case  is  decisive  upon  the  point  imder  consid- 
eration. 

It  only  remains  to  add,  that  no  such  thing  as  market  overt  is 
known  to  our  laws.     The  judgment  should  be  affirmed. 

Ordered  accordingly. 

Newlt  Dtscovered  Evidence  to  be  Gbound  fob  New  Trial  mutt 
appear  to  be  material  and  not  cumulative,  and  it  must  also  appear  that  tha 
party  was  not  guilty  of  negligence  in  not  producing  it  at  the  former  trial: 
Schleneher  v.  Ridey,  38  Am.  Dec.  100,  and  note;  Myers  v.  Brwo^U,  16  Id. 
729;  DoubUday  y.  Makepeace,  28  Id.  33;  Deputy  v.  TobiaSy  12  Id.  :243. 

AFFiDAvrr  ON  Motion  ros  New  Trial,  what  to  contain:  See  Forester  v. 
Guard,  12  Am.  Dec.  141,  and  note  143.  The  principal  case  is  cited  and  fol- 
lowed in  Ccue  v.  Codding ,  38  Cal.  191,  on  the  point  that  an  affidavit  setting 
forth  that  the  defendant  has  discovered  new  evidence  is  insufficient,  when  it 
shows  no  excuse  for  not  producing  certain  witnesses  at  the  trial,  and  does  not 
set  forth  the  facts  Ufran  which  he  proposes  to  convince  an  adverse  witness  that 
he  was  wrong:  See  also  Brooks  v.  Lyon,  3  Id.  113.  That  affidavit  should  be 
accompanied  by  affidavit  of  the  newly  found  witnesses,  see  Jenny  Litid  Co.  v. 
Bow^r,  11  Id.  194;  Arnold  v.  Skaggs,  35  Id.  684;  People  v.  Jocdyn,  29  Id.  5b2. 
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Trb  TsanttFAJL  oabs  OAn  vr  koobx  ths  mmxMZ  ooubt  of  Calif ornla  at 
a  later  data  (2  Cal.  571)»  where  the  oonrt  held  that  an  anotioiieer  who,  hi  the 
regular  oonne  of  hia  hoaineBay  receivee  and  aella  stolen  property,  and  paya 
oyer  the  proceeds  of  sale  to  the  felon,  without  notice  that  the  goods  were 
stolen,  is  not  liable  to  the  tme  owner,  as  for  a  conversion.  This  opinion  by 
the  court  aeems  to  be  contrary  to  the  above  decision,  bat  for  some  reason  the 
principal  case  la  not  mentioned  in  this  latter  dedaion.  See  farther,  for  liabU- 
Ity  of  aoctioneer,  Koek  v.  Brtmch^  44  Ma  642,  and  Jfomt  v.  Hallt  41  Ala. 
611,  both  citing  the  principal 


ImoB  V.  The  S!cbameb  Senator. 

[1  GAUVoaaiA,  460.] 
Appeal  mat  bi  Taken  to  Hiohbb  Goubt,  without  moving  for  a  new  trial 

in  tliA  court  below. 
Collision  or  YsBSKLa— NsaLioBNC>.~A  vessel  moored  in  line  of  nsoal 

travel  in  a  harbor  should  carry  lights,  and  its  &ilure  to  do  so  constitntea 

sneh  negligence  aa  will  prevent  ita  owner  from  recovering  damagea  ana- 

tained  by  reason  of  a  collision  caused  by  such  faUnre. 

It  IB  NOT  TO  BB  UnDKBSTOOD  THAT  AlL  VBSBBLS  SHOULD  SXT  A  OUABD  Or 

exhibit  lights,  but  only  such  as  are  moored  or  anchored  in  "harm's  way." 
01CLABATION8  OF  AoxNT,  to  be  admissible,  must  form  part  of  the  re»  gesta, 
Mbbb  Kabration  op  Bvbnt  aptbb  It  is  Fullt  Exdbd  does  not  form  part 

of  the  res  geaiea. 

PaBTT  WH08B  DaOLABATIONa  WBBB  Ik  PBOFBBLT  InTBODUOBD  IN  EVTONOB 

afterwards  takee  the  stand  and  teetifiee  in  exact  accordance  with  aaid 
dedazatiooa:  HMf  that  the  court  can  not  aay  that  their  admission  re- 
sulted un&vorably  to  the  defendant. 
Impbopbh  Bvibbncb  Adhitted  against  Objbotion  of  the  defendant  la 
ground  for  new  trial. 

Appbai«  from  the  district  court.    The  opinion  states  the  facta. 

M.  H.  McAmOer,  for  the  plaintiff. 

A,  T,  Wilson,  for  the  defendant, 

By  Court,  Hashnos,  C.  J.  I  think  a  new  trial  should  have 
been  moTed  for  by  the  defendant's  counsel,  and  that  without 
such  motion  made  and  overruled,  in  no  case  should  this  court 
interrupt  the  verdict  of  a  jury;  but  this  court,  in  several  cases, 
myself  dissenting,  has  determined  otherwise.  It  appears  that 
the  ship  Bhode  Island  was  freighted  mainly  with  lumber,  and 
moored  near,  if  not  in,  the  usual  track,  or  in  the  line  of  steam- 
ers and  other  vessels  entering  the  harbor,  further  down  the  bay 
than  where  vessels  usually  discharge;  that  she  exhibited  no 
lights,  and  had  no  watch  on  her  decks;  that  vessels  on  either 
side  of  her  hoisted  lights;  that  in  this  harbor  some  vessela, 
when  moored,  set  a  watch  and  lights,  and  some  do  not.    Upon 

Am.  Dmo.  Vol.  LIV— 90 
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fhe  question  whether  it  is  costomaiy  or  required  by  prudence  to 
set  a  watch  or  hoist  lights,  there  was  conflicting  testimony.  At 
the  time  of  the  collision  the  atmosphere  was  hazy,  and  the  vea* 
sel  was  obscured  by  the  shadows  of  the  hills.  It  is  not  con- 
tended that  the  accident  was  willful  or  was  occasioned  by  the 
gross  negligence  of  those  in  command  of  the  steamer  Senator 
It  appears  &om  the  testimony  of  several  witnesses  on  the  look- 
out at  the  time,  that  the  collision  was  merely  accidental,  and 
could  not  be  avoided  after  the  Bhode  Island  was  first  visible. 
The  court  gave  nearly  all  the  instructions  asked  on  either  side, 
there  being  tweniy  on  the  jMtrt  of  the  defendant,  which  were  all 
given  but  two. 

It  is  contended  on  the  part  of  the  respondent  that  the  defend- 
ant can  not  complain  of  the  ruling  of  the  court  on  these  instruc- 
tions; and  on  the  part  of  the  defendant  it  is  said  the  giving  of  all 
the  instructions  asked  on  either  side  had  a  tendency  to  mislead 
and  confuse  the  minds  of  the  jury.  It  is  evident  that  the  in- 
structions of  the  court  were  favorable  to  the  defendant,  and  from 
the  testimony  of  all  the  witnesses  it  is  clear  that  the  Bhode 
Island,  moored  where  she  was,  without  lights  or  a  watch,  was 
in  fault;  and  for  the  reason  that  the  juiy  found  against  the  in- 
struction of  the  court,  and  against  the  evidence  which  clearly 
shows  some  negligence  on  the  part  of  the  Bhode  Island,  the 
verdict  should  have  been  set  aside  and  a  new  trial  granted.  In 
the  case  of  Simpson  v.  Handy  G  Whart.  324  [36  Am.  Dec.  231],  the 
court  say,  as  contended  by  counsel,  that  '*  a  vessel  is  doubtness 
not  bound  to  show  a  light  when  she  is  moored  out  of  haim's  way, 
and  that  it  was  proved,  in  that  case,  to  be  a  custom  of  the 
river  (Delaware),  in  nights  of  unusual  darkness,  to  set  alight 
The  Bhode  Island  was  not  so  moored,  and  no  custom  is  so  well 
established  in  this  harbor  as  to  be  recognized  as  the  law  of  the 
harbor." 

I  think  the  court  should  have  instructed  the  jury  that  want 
of  a  light  and  a  watch,  in  the  position  of  the  Bhode  Island, 
was  such  negligence  on  her  part  as  to  prevent  a  recovery.  In 
the  case  above  cited.  Chief  Justice  Gibson  says:  '*  Indeed,  the 
hoisting  of  a  light  is  a  precaution  so  imperiously  demanded 
by  prudence  that  I  know  not  how  the  omission  of  it  could  be 
qualified  by  circumstances,  any  more  than  could  the  leaving  of 
a  crate  of  china  in  the  track  of  a  railroad  car;  or  how  it  could 
be  considered  other  than  as  negligence  per  se"  In  that  case  it 
was  clearly  proved  that  defendant's  vessel  was  in  fault,  and 
that,  being  under  sail,  the  mate  discovered  the  Thorn  in  tim« 
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to  avoid  her  and  pierent  the  collision,  but  neglected  to  do  so; 
yet  the  conrty  upon  the  principle  that  the  Thorn  was  in  fault  for 
want  of  a  yisible  light  and  a  watch,  decided  that  the  plaintiff 
oould  not  recoTer.  So  we  decided  in  the  case  of  the  Caleb  Cur- 
tis at  the  last  term.  It  is  not  to  be  understood  that  all  vessels 
moored  should  set  a  watch  or  exhibit  lights,  but  such  only  as 
are  moored  or  anchored  in  ''harm's  way/'  that  is,  in  or  near 
the  usual  track  of  daily  steamers,  or  the  usual  entrance  to  any 
part  of  the  harbor. 
I  think,  therefore,  the  judgment  should  be  reversed. 

BxHmiT,  J.  This  was  an  action  brought  by  the  plaintiff  to 
recover  damages  resulting  from  a  collision  between  the  steamer 
Senator  and  the  ship  Rhode  Island.  At  the  trial,  evidence  was 
given,  after  exception  by  the  defendant,  of  statements  made  by 
the  master  of  the  Senator,  the  morning  after  the  collision  took 
place.  These  declarations  were,  that  the  Senator  ran  into  the 
Rhode  Island  because  the  captain  of  the  Senator  was  deceived 
by  lights  carried  by  two  vessels,  one  on  each  side  of  the  Rhode 
Island;  that  he  saw  the  Rhode  Island,  but  supposed  she  was 
farther  off  than  she  actually  was;  that  she  was  concealed  under 
the  shadow  of  the  hill,  and  he  had  not  time  to  back  the  steam- 
boat and  prevent  the  collision. 

There  can  be  no  doubt  about  the  inadmissibility  of  this  evi- 
dence. The  declarations  of  an  agent  are  not  competent,  except 
when  they  form  a  part  of  the  res  gesUe;  and  the  declarations  ob- 
jected to,  in  this  case,  form  no  part  of  the  res  gestaSy  but  are  a 
mere  narration  of  an  event  which  had  taken  place  and  was  fully 
ended:  Story  on  Agency,  sees.  135-138;  TlicUlhimer  v.  Brhioh' 
erhqf,  4  Wend.  394  [21  Am.  Deo.  155];  Hubbard  v.  Elmer,  7  Id. 
446*[22  Am.  Dec.  590];  Maieer  v.  Brawn,  1  Gal.  221  [52  Am.  Dec. 
303]. 

The  counsel  for  the  plaintiff,  however,  says,  that  although  this 
evidence  may  have  been  inadmissible,  it  could  not  have  preju- 
diced the  defendant,  because  the  master  was  himself  called  after- 
wards and  testified  in  the  cause.  If  his  testimony  were,  in 
truth,  the  same  as  his  declarations  proved,  it  would  have  re- 
sulted that  the  declarations  could  have  had  no  influence  on  the 
verdict  of  the  jury.  But  I  think  the  two  are  not  so  entirely  the 
ttune  as  to  warrant  us  in  saying  that  the  declarations  could  not 
possibly  have  operated  unfavorably  to  the  defendant.  Upon  this 
ground,  and  this  alone,  I  think  a  new  trial  should  be  granted. 

The  other  questions  raised  at  the  trial  were  properly  disposed 
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of,  and  taking  the  whole  charge  of  the  ooart  together,  the  case 
was  lairly  safamitted  to  the  jury. 
New  trial  ordered,  costs  to  afaide  the  CTent. 


Failubb  to  Kebp  SioNAii-LiOHT  BuBNiNo  ON  Vbbbxl  Miohoced  in  the 
ehaimel  of  the  Delaware  river  at  night,  and  to  niMntftin  a  proper  anchor- 
watch  cm  board  the  vo— el,  is  rach  negligence  aa  to  prerent  a  recoyery  by  tha 
owner  of  goods  carried  thereon,  against  the  owner  of  a  Teasel  in  motion  ool- 
liding  with  saoh  anchored  vessel:  Simpson  v.  Hand,  96  Abu  Dec  231»  and 
note;  also  Cadeif  v.  WhUe^  32  Id.  259,  and  note. 

Fob  Full  Disousaioir  or  Eights  aitd  LiABiLiTm  of  difforant  parties 
growing  ont  of  coUisbns,  see  notes  to  BroadweU  v.  Swigerif  45  Id.  47,  and 
Van  Hem  v.  Taiflar,  41  Id.  279. 

CoNFiasiONR  ov  AoKMT,  cxoept  where  they  are  made  at  the  time,  and  oom« 
pose  a  part  of  the  acts  done  by  him  for  his  principal  within  the  soope  of  his 
aathority,  are  not  evidence  against  the  principal:  BoberU  v.  Buri»,  12  Am. 
Dec  325,  and  note 

That  Dklabationb  ov  Agent  abb  iBABmaBiBLi  to  bind  the  principal 
if  made  after  the  transaction  has  dosed,  see  Whittfard  v.  Burdbnyer,  S9 
Am.  Dec  656,  note 

Whebb  Irbblbva5T  TiSTDCOKT  IS  Admitrd  against  objectian,  a  motion 
for  a  new  trial  will  be  granted  without  inquiring  how  far  such  testimony 
might  have  inflnenced  the  verdict:  Mffen  v.  Maleolmf  41  Am.  Dec  744,  and 
note 

The  PBorciPAL  caeb  m  cited  in  Oerie  v.  CfaL  Nam.  Oc,  9  OaL  251,  when 
certain  facts  are  held  to  oonstitate  part  of  the  res  ^estai.  See  also  teofSeUT. 
K,  F.  A  T.  M.  W.  Co,,  14  Id.  37. 
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specified  in  the  policy,  and  nnless  those  terms  are  complied  with,  the  as- 
sured can  not  reooTer. 

DUTLNOTIOK    BSTWBXK    RXPBBSSNTATION    AND    WaBBANTT    IK    InSURANOI 

Contract  is  that  the  former  precedes  and  is  not  part  of  the  contract, 
and  need  be  only  materially  true;  while  the  latter  is  part  of  the  con- 
tract,  and  most  be  strictly  fulfilled  or  the  policy  is  void. 

Wmrmnt  Bopbisbntation  in  Surtxt  Pregxdino  Fire  Poucr  is  to  be 
regarded  as  a  technical  warranty,  thongh  referred  to  in  the  policy,  is 
donbtfal;  bnt  if  a  condition  of  the  policy  makes  the  survey  a  warranty, 
then  it  is  so. 

Biprxsentatiov  in  Survrt  PRXOKDiNa  FiEE  Policy  that  "thbrb  is  a 
Watghmav  Niobtb — ^no  dock — ^bell  is  struck  every  hour,"  in  answer  to 
the  qnestionfl,  '*Is  there  a  watchman,  etc,  during  the  night?"  and,  "  Is 
there  a  good  watch-clock  f  where,  by  the  conditions  of  the  policy,  the 
survey  is  made  a  warranty,  amounts  to  an  exact  engagement  that  the 
Insured  will  keep  a  watchman  upon  the  premises  through  the  hours  of 
every  night,  and  a  breach  of  such  engagement,  by  having  no  watchman 
on  duty  between  Saturday  night  at  twelve  o'clock  and  daylight  on  Sun- 
day morning,  daring  which  a  loss  occurs,  avoids  the  policy,  and  precludes 
a  reoovery. 

pABOii  SvnNDrcB  OF  Prior  or  CoNTXMPORaNBous  Conyrbsaiions,  Cib- 
ouMSTANGBfl^  Uaikoxs,  etc.,  is  inadmissible  to  contradict^  control,  or  ex- 
plain an  nnambiguous  written  contract. 

Word  ''Dubino"  hust  bb  Conbtrubd  with  reference  to  the  subject-mat* 
ter,  as  meaning  either  some  time  within  a  certain  period  or  as  including 
the  whole  of  such  period.  The  latter  is  the  proper  construction,  when 
an  flpplioaiit  for  insnrapoe  is  asked  whether  there  is  a  watohman  on  the 
premissa  **diiriag  the  night." 
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Etidekcs  of  UaAOB  in  PAsncuLAB  Mill  ob  Locautt,  as  to  keeping  a 
watohxnan  dnring  Suiday  in  mannfactaring  establishmenta,  is  inadmis- 
sible to  control  an  insniance  policy  not  ambigaons. 

AonoN  on  a  fire  insurance  policy  on  plaintifffl*  mill.  Plea, 
the  general  issue,  with  notice  of  special  matter.  It  appeared 
that  the  negotiations  for  tlie  insurance  were  entered  into  and 
conducted  with  certain  agents  of  the  insurance  company  in 
Massachusetts,  who  countersigned  the  policy.  The  plaintiffs' 
mill  was  in  Berkshire  county,  Massachusetts.  The  defense  was 
a  breach  of  an  alleged  warranty  that  a  watchman  was  kept  in 
the  insured  mill  at  night.  The  survey,  which  was,  by  a  condi- 
tion of  the  policy,  made  a  warranty,  contained  certain  interrog- 
atories and  answers,  which  are  sufficiently  stated  in  the  opinion, 
respecting  the  keeping  of  a  watchman,  hours  of  work,  etc.  It 
appeared  that  the  inill  was  burned  between  midnight  on  a  cer- 
tain Saturday  and  four  o'clock  on  Sunday  morning,  and  that 
there  was  no  watchman  in  the  mill  at  the  time.  Evidence  was 
offered  by  the  plaintiffs,  and  admitted  against  the  objection  of 
the  defendants,  to  show  that  it  was  a  practice  of  the  plaintifb' 
mill,  and  other  mills  in  the  county  of  Berkshire,  which  practice 
was  common  and  known  to  the  defendants  and  their  agents,  for 
the  watchman  to  leave  the  mill  at  midnight  on  Saturday,  and  to 
return  to  it  on  Sunday  at  midnight;  which  practice  or  usage, 
and  the  defendants'  knowledge  of  it,  were  denied  by  them. 
The  plaintiffs  asked  an  instruction  to  the  effect  that  if  such 
usage  existed  in  Berkshire  county  and  was  known  to  the  defend- 
ants' agents,  the  policy  must  be  presumed  to  have  been  made  in 
accordance  therewith,  especially  as  the  policy  waa  ambiguous, 
as  they  claimed,  and  that  if  such  usage  was  common  and  well 
known  in  Berkshire  county,  where  the  defendants'  agents  resided, 
their  knowledge  of  it  must  be  presumed.  They  also  asked  in- 
structions to  the  effect  that  the  answers  to  the  interrogatories  in 
the  survey  were  not  warranties,  but  representations  only.  These 
instructions  were  refused,  and  the  court  instructed  the  jury  in 
substance  that  the  statements  in  the  survey  were  warranties; 
that  the  word  "  night"  meant  the  time  of  darkness  between  the 
leaving  of  the  mill  at  the  close  of  the  day  and  their  returning 
to  it  in  the  morning;  that  the  word  "  sabbath,"  in  the  answers 
to  the  interrogatories,  meant  the  space  of  time  on  Sunday 
between  the  hours  of  ordinary  beginning  and  ceasing  work 
on  other  days;  that  if  there  was  no  watchman  on  du^  at  the 
time  the  fire  vms  shown  to  have  occurred,  but  the  mill  was  left 
alone,  there  wna  a  breach  of  vmrranty,  though  that  was  the 
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pmctice  of  the  mill,  unless  it  was  shown  to  have  been  a  general, 
vniform,  and  notorioos  praotioe  and  usage  at  such  establish- 
nents;  that  the  usage  need  not  be  nniyersal,  but  could  not  be 
deemed  general  if  confined  to  a  few  mills  or  a  small  region  of 
country;  and  that  if  a  general  usage  were  shown,  the  plaintiffs 
must  show  that  they  had  observed  it  in  this  case.  The  jury 
found  for  the  plaintifb,  but  in  answer  to  a  question  of  the  court, 
stated  that  they  had  not  agreed  as  to  the  usage,  when  the  court 
stated  that  that  was  the  only  question  submitted  to  them,  and 
ntnxned  them  to  a  further  consideration  of  the  case.  They 
afterwards  found  for  the  defendants.  Motion  for  a  new  trial, 
lor  misdirection. 

Ibuoey  and  Chapman^  for  the  motion* 

Hiangerford  and  T.  G.  Perkins^  contra. 

By  Court,  Ellswobth,  J.  We  have  delayed  the  decision  of 
this  case,  that  we  might  more  fully  reflect  upon  the  important 
questions  presented,  and  come  to  a  decision  that  would  be  sat- 
isfactory to  ourselyee. 

We  shall  not  follow  the  learned  counsel  oyer  all  the  ground 
taken  by  them  in  the  argument,  nor  conunent  upon  all  the  law 
of  insurance  which  they  haye  have  so  earnestly  pressed  upon 
•or  notice,  but  only  such  as  we  consider  applicable  and  impor- 
tant in  arriying  at  a  just  decision  of  the  case  in  hand. 

The  contract  of  insurance,  as  all  know,  is  a  contract  of  in- 
demnity, upon  the  terms  and  conditions  specified  in  the  policy 
of  insurance.  It  is  a  peculiar  contract— and  one  of  hazard 
purely.  The  insurer  undertakes,  for  a  comparatiyely  small 
premium,  to  guarantee  the  insured  against  loss  or  damage,  upon 
the  exact  terms  and  conditions  agreed  on,  and  upon  no  other. 
The  party  called  upon  to  pay  in  case  of  loss  may  therefore 
justly  insist  upon  the  fulfillment  of  these  terms;  and  if  the 
plaintifb  can  now  bring  themselyes  fairly  within  the  condi- 
tions of  the  i>olicy,  as  they  insist  they  can,  they  are  entitled  to 
lecoyer  for  the  loss;  but  if  they  can  not,  then  they  must  admit 
they  can  not  reooyer;  however  well  meaning  and  upright,  and 
however  confident  in  their  view  of  the  terms  and  conditions  of 
the  policy.  We  may  not  make  a  new  contract  for  the  parties; 
but  rather  it  is  our  duty  to  enforce  and  cany  out  one  already 
made.  What  that  contract  is,  upon  a  just  interpretation  of  the 
facts  and  provisions  of  this  survey  and  policy,  we  consider  en- 
cleitfr  and  oertain. 

But  before  entering  upon  this  question,  we  remark  upon  an- 
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other,  muoh  dwelt  upon  in  the  axgament,  and  of  geneiBl  im- 
portance: bhe  distinotion  between  a  representation  and  a  war- 
ranty. The  former  precedes  and  is  no  part  of  the  contract  of 
insurance,  and  need  be  only  materially  true;  the  latter  is  a  part 
of  the  contract  and  policy,  and  most  be  exactly  and  literally 
fulfilled,  or  else  the  contract  is  broken  and  the  policy  becomes 
Toid.  And  although  this  distinction  is  not  important,  as  we 
conceive,  in  this  instance,  nor  the  other  point  so  much  niged, 
that  the  policy  is  to  be  construed  by  the  laws  of  Massachusetts, 
and  not  by  the  laws  of  this  state  (though  we  think  they  are  the 
same  in  a  case  situated  as  this  is),  it  may  not  be  unimportant 
to  observe,  that  the  above  distinction,  if  applied,  in  all  its 
stringency  and  technical  exactness,  to  fire  policies,  must,  ere- 
long, present  questions  of  unusual  interest  and  importance. 

Fire  policies  are  issued  upon  certain  interrogatories  and  an- 
swers, denominated  the  survey,  often  extending  over  two  or 
more  pages,  and  embracing,  not  only  the  present  but  the  future 
condition  of  things,  and  the  future  conduct  of  the  insured; 
while  marine  policies  are  usually  taken  out  for  a  single  voyage, 
or  if  on  time,  for  one  of  short  duration.  We  are  by  no  means 
confident  that  representations  in  surveys,  preceding  the  issuing 
of  fire  policies,  extending,  as  they  do,  to  the  present  and  future 
condition  of  the  properly  about  to  be  insured,  have  been  con- 
sidered as  technical  warranties,  to  be  true  to  the  letter,  for  a 
long  series  of  years,  and  not  rather  as  representations,  to  be,  at 
the  time  and  tiiereaf ter,  substantially  exact  and  true.  Nor  are 
we  certain  that  a  mere  reference  to  these  representations  made 
in  the  body  of  the  policy,  in  order  to  explain  the  rights  and 
obligations  of  the  parties,  does  necessarily  change  their  char- 
acter from  representations  to  warranties.  Eire  policies  are 
taken  out  in  mutual  offices,  for  a  term  of  years,  and  in  ordinary 
insurance  companies  for  one  year  or  a  longer  period.  If,  now, 
all  the  interrogatories  and  answers,  or  survey,  as  it  is  called,  are 
to  be  held  to  be  warranties,  to  be  kept  to  the  letter  during  the 
continuance  of  the  policy,  and  not  in  the  nature  of  representa- 
tions, to  be  kept  in  substance  and  effect;  and  if  this  vital  change 
in  what  is  only  preliminary  is  to  be  brought  about  by  a  mere 
reference,  in  tixe  body  of  the  policy,  to  the  survey;  then  there 
is  a  principle  of  the  law  of  marine  insurance  being  applied 
to  policies  of  a  different  character  which  must  erelong,  as  we 
have  said,  present  questions  of  unusual  interest  and  importance. 
If,  on  the  other  hand,  the  survey  is  held  to  be  a  repqaeentation 
of  agreement,  extending  to  the  future  as  well  as  the  present 
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oondiiion  of  things,  thaa  tbe  insored  will  haye  no  ground  of 
complaint,  as  in  that  oase  he  irill  be  holden  only  to  a  substan- 
tial oomplianoe  with  his  own  agxeement,  whioh  is  but  just  and 
right. 

This  question  has  engaged  the  attention  of  courts  elsewhere. 
In  HcughUm  y.  The  Momufactwrert^  Mutwal  Fire  Inmraance  Gomr- 
pony,  8  Miet.  114  [41  Am.  Deo.  489],  there  were  thirty-six 
printed  questions  annexed  to  the  policy;  among  them  were 
these:  '*  What  prorision  is  made  for  extinguishing  fire,  by  en- 
gines, pumps,  water-casks,  buckets,  or  otherwise?"  Answer: 
"  Water-casks  are  placed  in  each  room,  containing  water,  and 
pails  are  kept  in  each  room.  There  is  a  force-pump  inside  to 
oonTey  water  into  the  second  and  third  stories."  '^  Is  a  watch 
kept  constantly  in  the  bmlding  ?  If  no  watch  is  kept  constantly, 
state  what  is  the  axiangement  respecting  it."  Answer:  "  No 
watch  is  kejift  in  or  about  the  building;  but  the  mill  is  examined 
thirty  minutes  after  work."  '*  During  what  hours  is  the  factory 
worlrod?"  Answer:  ''Five  o'clock  ▲.  k.  to  half-past  eight 
o'clock  p.  x.  Sometimes  extra  work  will  be  done  in  the  night.*' 
The  plaintiflh  then  claimed  that  the  policy  and  application  were 
to  be  construed  together,  in  order  to  determine  what  was  the 
contract  of  the  parties;  that  the  statements  made  in  the  applica- 
tion, and  especially  the  answers  to  the  questions,  were  stipula- 
tions in  the  nature  of  conditions  precedent  for  the  truth  of  the 
matter  stated,  so  far  as  they  were  material  to  the  risk;  and  if  not 
true,  although  not  willfully  false,  nor  made  with  intent  to  de- 
ceiTo,  they  nerertheless  discharge  the  underwriters;  that  so  far 
as  these  answers  stated  usages,  practices,  and  modes  of  conducts 
ing  business  at  that  &ctoiy  in  tbe  nature  of  precautions  against 
fires  and  tending  to  diminish  the  risk  of  fire,  the  insured  were 
bound  to  obsorve  all  such  usages  and  modes  of  conducting  their 
business,  and  continue  to  use  all  such  precautions;  and  if  tixey 
fiuled  so  to  do,  the  underwriters  were  discharged. 

The  court  held:  1.  That  the  policy,  by  the  manner  in  which  it 
lefers  in  terms  to  the  application  and  representations,  does 
legaUy  adopt  and  embody  them,  as  part  of  the  contract,  to  the 
same  eflfoot  as  if  tiiey  were  recited  and  set  forth  at  large  in  the 
policy.  SL  That  the  application  and  various  answers  contained 
in  it,  being  termed  ** representations"  in  the  i>olicy,  are  rather 
to  be  regarded  as  having  the  legal  effect  of  representations  than 
as  wananties,  as  understood  in  the  law  of  marine  insurance, 
though  partaking,  in  some  measure,  of  the  character  of  both. 
Ibej  are  like  representations  in  requiring  that  the  facts  stated 
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fihall  be  substantially  complied  mtb,  but  not  like  wanantiee  in 
requiring  an  exact  and  litexal  compliance. 

These  answers  were  held  to  be  embodied  in  the  policy  as  a 
part  of  the  contract  of  insurance,  and  they  would  hence  strictly 
be  warranties  in  marine  policies,  to  be  satisfied  only  by  an  exact 
and  litexal  performance.  But  this  consequence  is  avoided  by 
holding  the  answers  to  be  representations,  although  for  the 
future,  and  although  incorporated  in  the  policy  itself.  They 
were  obligatory  only,  as  an  executory  undertaking,  satisfied  by 
performance  in  substance  and  effect. 

In  the  Ibrmers*  Imurance  and  Loan  Company  t.  Snyder^  16 
Wend.  481  [30  Am.  Dec.  118],  the  question  was,  whether  a  cer- 
tain survey  referred  to  thus  in  the  policy,  ''  More  particularly 
described  in  application  and  survey  furnished  by  themselves  (the 
plaintiffs),  filed.  No.  938,  in  the  office  of  the  underwriters,"  was 
a  representation  or  a  warranty.  It  was  adjudged  tb  be  a  part  of 
the  contract,  and  therefore  not  a  representation  collateral  and 
preparatory  to  the  contract;  yet  the  chancellor,  in  giving  the 
opinion  of  the  court,  would  not  admit  it  was  a  warranty.  His 
language  is: ''  I  have  doubts  whether  the  principle  of  construing 
every  matter  of  mere  description  contained  in  the  body  of  the 
policy,  although  not  material  to  the  risk,  into  an  express  war- 
ranty, which  is  to  be  literally  complied  with,  should  be  applied 
with  the  same  strictness  to  fire  policies:"  p.  498  [30  Am.  Dec. 
123]. 

In  Akton  v.  The  Mechanice^  Mutual  Insurance  Company  of 
Troy,  4  Hill,  330,  the  chancellor,  in  giving  the  opinion  of 
the  court,  goes  at  great  length  into  the  distinction  between 
representations  and  warranties.  He  utterly  repudiates  the  idea 
of  a  promissory  representation,  and  insists  that  no  such  thing 
is  recognized  by  any  respectable  authority  whatever;  while  at 
the  same  time,  if  the  promissory  representation  is  embodied  in 
the  policy,  so  as  to  be  a  part  of  the  contract,  it  will  be  binding 
as  something  in  the  nature  of  a  warranty,  as  a  representation, 
as  in  Massachusetts,  to  be  substantially  and  materially  true: 
p.  342. 

In  Wood  V.  Hartford  Fire  Insurance  Company,  18  Oonn.  633, 
645  [35  Am.  Dec.  92],  this  court  seem  to  have  applied  the  strict 
technical  rules  of  marine  insurance  to  fire  policies,  and  they 
accordingly  held,  that  language  in  a  policy  as  follows:  **  Upon 
the  one  undivided  half  of  the  paper-mill  owned  by  the  plaintiff 
in  Westville,  in  New  Haven,"  under  the  circumstances,  made  a 
wananly,  and  that  the  mill  must  continue  to  be  a  paper^miU» 


June,  1851.]  Olendale  W.  Co.  v.  Protection  In&  Co.    315 

neither  moze  nor  less,  or  tlie  policy  would  immediately  become 
void.  This  application  of  the  rule,  if  the  court  concurred  in  the 
Tiews  expressed  by  its  organ,  seems  to  maintain  the  entire  sim- 
ilarity between  marine  and  fire  policies.  And  this  is  undoubt- 
edly true,  if  it  be  conceded  that  the  description  and  reference  in 
the  policy  make  a  warranty.  But  we  are  not  aware  that  the  court 
meant  to  hold  that,  in  all  cases,  eyeiything  which  gets  into  a 
poHcy,  as  description  or  mere  reference,  whether  surrey  or 
answers,  is  an  exact  warranty,  and  not  representation.  This 
would  be  a  veiy  broad  principle  of  law,  of  great  importance, 
demanding  mature  and  careful  consideration  before  we  sanction 
it,  and  one  which  we  are  not  called  upon  to  decide  in  this  case; 
because,  however  the  general  principle  may  be,  here  there  is  no 
question  of  the* kind  for  decision. 

It  is  certain  that  in  this  case  the  plaintiflis  have  not  kept  their 
agreement  in  substance  or  effect.  And  besides,  the  parties 
have  agreed,  in  the  eighteenth  condition  of  the  policy,  that  the 
survey  shall  be  treated  as  a  warranty. 

We  would  add  further,  that  the  general  question  is  elaborately 
discussed  in  Jennings  y.  Chenango  County  MiUucU  Ins.  Co.,  2 
Denio,  75;  and  many  cases  are  commented  on.  The  words  of 
reference  there  in  the  body  of  the  policy  are:  ''  Reference  being 
had  to  the  application,  etc.,  for  a  more  particular  description  of 
the  conditions  annexed,  as  forming  a  part  of  this  policy."  The 
court  held  that  as  the  survey  was  niade  a  part  of  the  policy, 
then  by  the  acknowledged  rule  of  marine  insurance,  it  became  a 
warraniy,  and  must  be  literally  true,  and  so  continue.  Many 
cases  are  likewise  cited,  in  the  learned  opinion  of  the  court, 
given  by  Jewett,  J.,  going  to  show  that  most,  if  not  all,  the  evi- 
dence offered  and  relied  upon  by  the  plaintiffs  in  the  case  before 
OS  was  not  admissible  or  important;  such  as  prior  or  contem- 
poraneous conversation  or  agreements  between  the  parties,  the 
knowledge  of  the  agent,  local  usages,  and  any  and  every  cir- 
cumstance or  collateral  proof  intended  to  qualify  or  contradict 
the  written  contract  in  the  survey  and  policy. 

The  same  views  are  presented  by  the  chancellor  in  giving 
the  opinion  of  the  court  ahready  referred  to  in  JlsUm  v.  The 
Mx^umicf^  MvJtwal  Insurance  Company ^  4  Hill,  830. 

We  come,  then,  to  the  immediate  question  before  us.  What 
is  the  contract,  as  to  the  particular  in  question,  in  this  policy  of 
insnrance  f  We  say  it  is,  in  our  judgment,  an  exact,  dear,  and 
certain  engagement,  by  the  insured,  that  they  will  keep  a  watch- 
man in  their  mill  through  the  hours  of  every  night  in  the  week, 
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from  eight  p.  h.  to  the  nsoal  hour  of  commencing  work  in  the 
morning.  If  this  is  the  tme  engagement  of  the  plaintiffa,  then 
they  can  not  xeooTer  on  the  policy;  for  it  is  conceded  by  them 
tha^  they  had  no  watchman  in  the  mill  after  twelve  o'clock  Sat- 
urday night,  and  the  mill  was  homed  down  between  three  and 
four  o'clock  the  next  morning;  which  doubtless  wonld  not  have 
happened  had  the  watchman  remained,  as  he  should  have  done. 
If  we  have  the  precise  contract  which  the  parties  chose  to  make 
for  themselves,  and  there  be  no  imperfection  or  ambiguiiy  in  the 
language  used  to  express  the  meaning  of  the  parties,  clearly  we 
have  no  right  to  departfrom  the  language  and  travel  out  of  the 
contract  to  see  if  the  parties  did  not,  after  all,  mean  something 
diffiraent  from  what  is  written.  Why,  we  ask,  resort  to  inferior 
and  secondary  evidence,  such  as  inferences  from  supposed 
usages,  or  drcnmstances,  or  the  knowledge,  or  the  talk  of  the 
parties  at  the  time  of  entering  into  the  oontract?  These  may 
be  proper  enough  where  there  is  ambiguity  orunoertainiy  inthe 
language  used,  as  when  technical  and  scientific  words  are  used, 
or  terms  of  art,  or  trade,  or  foreign  language,  or  phrases,  which 
require  an  interpretation  or  explanation  in  order  to  know  what 
the  parties  meant.  But  this  is  not  the  case.  And  hence  the 
numerous  authorities  and  elementary  writers  read  by  the  plaint- 
iffs' counsel,  shovring  that  collateral  evidence  may  be,  in  certain 
cases,  resorted  to  to  interpret  the  terms  used,  are  quite  inappli- 
cable and  unimportant:  See  Stoever  v.  WhUman'a  Lessee ,  6  Bixm. 
416;  Men  v.  Dykers,  3  HiU  (N.  Y.),  593,  696;  The  Schooner  Bee- 
Bide,  2  Sumn.  667,  669;  Macamber  v.  Parker,  13  Pick.  176, 182. 
The  rule  is  well  established,  that  when  the  parties  have  delib- 
erately put  their  engagements  into  writing,  in  such  terms  as 
import  a  legal  obligation,  without  any  uncertainty  as  to  the 
object  or  extent  of  such  engagement,  it  is  conclusively  pre* 
sumed  that  the  whole  engagement  of  the  parties,  and  the  extent 
and  manner  of  their  undertaking,  was  reduced  to  writing. 
After  this,  to  permit  oral  testimony,  or  prior  or  contempo- 
raneous conversation,  or  circumstances,  or  usages,  etc.,  in  order 
to  learn  what  was  intended,  or  to  contradict  what  is  written, 
would  be  dangerous  and  unjust  in  the  extreme:  Hifginsony. 
DdU,  13  Mass.  96;  WhUmey  v.  Haven,  Id.  172;  Wiggin  v.  Boardr 
man,  U  Id.  12;  Oheriot  v.  Barker,  2  Johns.  8i6  [3  Am.  Dec. 
437  J  Aiherkm  v.  Brown,  14  Mass.  162;  Weston  v.  Ihnes,  1  Taunt 
116;  Flinn  v.  Ibbin,  1  Moo.  &  M.  367;  Parks  v.  Oeneral  Intere^ 
Bfisurance  Oo.,  6  Pick.  84;  Barber  v.  Brace,  8  Oonn.  9  [8  Am. 
Deo.  149]. 
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We  most  first  be  conTinoed  that  there  is  doubt  and  ambiguity 
in  the  writing,  or  we  can  not  admit  inferior  evidence  to  explain 
or  contradict  what  is  written.  This  principle  constitutes  the 
great  difficuliy  in  the  plaintiffs'  case.  We  know  not  how  to 
get  around  it,  or  to  surmount  it;  and  we  must  not  reject  nor 
evade  it.  The  plaintiffs  must  first  satisfy  us,  as  we  say,  that 
the  contract  is  imperfect  and  ambiguous,  or  we  can  not,  with  any 
eonsiatency  and  fairness,  help  them  to  subject  the  defendants. 

The  defendants  insist,  that  the  contract  is  not  only  certain, 
bat  just  as  it  should  be  made,  and  as  they  understood  it  was  to 
be  made;  that  they  expected  to  have  a  watch  each  night  in  the 
week,  and  through  the  night;  and  if  we  are  to  go  into  reasons, 
that,  during  Saturday  and  Sunday  nights,  the  mill  is  as  much 
exposed  to  spontaneous  combustion  certainly,  and  more  exposed 
from  attempts  by  incendiaries,  than  at  other  times  in  the  week; 
and  they  earnestly  insist  that  the  plaintiffs  shall  not  erase  from 
the  policy  the  half  of  Saturday  and  Sunday  nights.  We 
acknowledge  that  we  feel  pressed  by  this  view  of  the  case,  and 
we  find  no  answer  to  it  in  the  argument  of  the  plaintiffs'  coun- 
sel. As  the  counsel  so  earnestly  insist  we  are  in  error,  we  look 
again  to  see  if  we  are;  but  we  find  none.  The  language  in  the 
eighth  interrogatory  and  answers  (for  here  is  the  imperfection 
and  mistake,  if  anywhere),  used  by  the  insured,  leaves  no  room 
for  hesitation  or  doubt.  If  language  can  express  thought,  it 
is  expressed  in  this  instance.  The  survey  begins,  *'  Plain  and 
definite  answers  are  requested  to  each  of  the  following  inter- 
rogatories." ''Please  be  particular."  Then  the  interrogatory 
is:  ''  Is  there  a  watchman  in  the  mill  during  the  night?"  The 
word  ''  during  "  is  to  be  construed  with  reference  to  the  subject- 
matter.  If  one  were  to  promise  another  that  he  would  do  some 
act,  such  as  execute  a  deed  or  pay  a  sum  of  money,  during  the 
month  of  Januaiy,  the  word  means  a  point  of  time  between  the 
first  and  last  days  of  Januaiy;  but,  in  a  deed  conveying  land  to 
a  woman  during  her  widowhood,  it  means  the  whole  time,  so 
long  as  the  grantee  shall  remain  unmarried.  So  a  soldier  en- 
listing into  the  army  during  the  war,  is  to  serve  throughout  the 
war.  But  if  we  say,  a  man  was  killed  during  the  war,  or  that 
a  certain  battle  was  fought  during  the  war,  we  mean  some  point 
of  time  between  the  commencement  and  end  of  the  war.  So 
in  this  survey,  what  did  the  underwriters  aim  at  in  this  inter- 
rogatory ?  We  think  they  sought  to  know  if  there  was  a  watch 
kept  up  all  the  night,  not  a  part  of  it,  or  for  one  period  of  time 
in  the  hours  of  the  night. 
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But  the  interrogatory  proceeds:  ''Is  there  a  good  watch- 
clock?"  Here  we  find  something  that  is  to  speak  for  e^ery 
hour  of  the  night.  It  is  well  known  that  a  watch-clock  is  so 
constructed  that  at  an  exact  time  in  each  hour  of  the  night  the 
watchman  can  insert  a  plug  into  a  hole  that  just  then  appears 
through  the  face  of  the  clock,  and  after  that  it  is  covered  aud 
concealed,  so  that  the  plug  can  not,  by  any  possibility,  be  in- 
serted without  destroying  the  dock  itself;  and  so  the  clock  will 
disclose  the  fatal  truth  in  the  morning.  If  the  watchman  has 
slept  or  absented  himself,  he  is  betrayed.  Does  not  this  .proTe 
the  meaning  of  the  word  **  during''?  Look  now  at  the  answer: 
"There  is  a  watchman  nights — ^no  clock — ^bell  is  struck  every 
hour  from  eight  p.  h.  till  it  rings  for  work  in  the  morning." 
Every  hour  in  the  night,  then,  is  included  in  this  survey. 

The  interrogatory,  up  to  this  point,  having  embraced  each 
and  every  hour  of  the  night,  proceeds:  "  Is  the  mill  left  alone  at 
any  time  after  the  watchman  goes  off  duty  in  the  morning  till 
he  returns  to  his  charge  at  evening?"  The  answer  is:  "  Only  at 
meal-times,  and  on  the  eabbath,  and  other  days  when  the  mill 
does  not  run."  We  feel  confident  this  last  interrogatory  relates 
only  to  day-time;  for  the  words  are,  ''  after  the  watchman  goes 
off  duty  in  the  morning  till  he  returns  to  his  charge  at  evening." 
We  can  not  think  that  any  part  of  the  night  is  excepted  from 
the  vigilance  of  the  watchman. 

Is  there  any  more  ground  for  the  plaintiffs'  other  claim,  that 
one  half  of  Saturday  and  Sunday  nights  are  to  be  excluded  from 
the  watch?  We  see  nothing  that  indicates  such  an  exception. 
The  language  of  the  parties  does  not;  the  reason  of  the  thing 
does  not.  The  language  is  general — ' '  during  the  night."  What 
nights?  All  nights:  one  as  much  as  another.  And  why  draw 
a  distinction  contrary  to  the  language  in  its  plain  import,  and 
the  reason  of  the  thing  too  ?  Why  is  a  watch  required  any 
night?  For  the  same  reason  that  exists  for  every  night  And 
there  is  an  additional  reason,  as  we  have  already  mentioned,  for 
a  watch  during  Saturday  and  Sunday  nights.  If,  however,  in 
this  particular,  there  be  a  shade  of  difference,  it  is  too  slight 
and  unimportant  for  us  to  proceed  upon,  and  impose  a  restric- 
tion upon  language  which  is  general  and  unqualified. 

But  it  is  said  the  second  part  of  the  interrogatory  and  answer 
shows  that  these  portions  of  the  two  nights  are  to  be  excepted.  To 
us  it  appears  quite  the  reverse.  It  is  obvious  the  second  part  of 
the  interrogatory  has  nothing  to  do  with  a  watch  during  the  night. 
The  first  part  is  expressly  occupied  about  the  night;  and,  as  we 


June,  1861.]  Gleniuls  W,  Co.  v.  Protection  Ins.  Co.     o11> 

may  say,  eshauBia  that  topic  and  subject-matter;  and  so  does 
its  answer.  .The  second  part  of  the  interrogatory  then  follows^ 
and  the  inquiry  is  as  to  the  time  after  the  watchman  goes  off 
duty  in  the  morning  till  he  returns  to  his  charge  at  evening; 
t.  e.  9 ' '  Is  the  mill  ever  left  alone  in  the  day-time  ?  "  The  answer 
is,  in  substance  and  meaning,  Never,  except  at  meal-times,  and 
the  day  of  the  sabbath,  and  other  days.  It  does  not  reach 
back  to  the  first  part  of  the  interrogatory,  as  is  claimed,  de- 
parting from  the  subject-matter  of  inquiry  to  say  what  is  done 
in  the  night-season,  either  one  night  or  another.  It  is  what  is 
done  in  the  day-time.  The  nights  have  been  already  disposed 
of.  We  say,  tiien,  the  eighth  interrogatory  covers  every  night, 
and  every  hour  of  the  night;  every  day,  and  every  hour  of  the 
day;  and  that  the  answer,  by  excepting  only  meal-times,  the 
day-time  of  the  sabbath,  and  other  days  when  no  work  is  done, 
leaves  a  clear  engagement  that  at  all  other  times  there  is  to  be  a 
watchman  or  workmen  in  the  mill.  ^ 

This  engagement,  as  we  interpret  it,  might  have  been  consid- 
ered by  the  underwriters  as  important,  if  not  indispensable,  in 
giving  terms  of  insurance;  and  we  can  not,  therefore,  disregard 
it  in  meting  out  even  justice  to  the  contending  parties. 

According  to  these  vievrs,  then,  it  is  obvious  that  the  superior 
court  was  correct  in  the  course  pursued;  and  that  no  sound  ob- 
jection lies  to  the  principles  of  law  laid  down  to  the  jury. 

If,  indeed,  the  survey  was  to  be  taken  in  connection  with  a 
general  custom,  claimed  to  prevail  in  mills  of  this  character, 
then,  too,  there  was  no  error;  for  such  evidence  vras  received  by 
the  court;  and  the  jury,  under  the  instructions,  of  the  court, 
found  there  was  no  such  custom  in  fact.  On  what  possible 
ground  the  plaintiffs  could  claim  that  evidence  of  a  practice  in 
their  particular  mill,  or  usage  within  any  defined  locality,  as  in 
the  county  of  Berkshire,  etc.,  even  if  brought  to  the  knowledge 
of  the  defendants'  agent  (and  his  authority  to  bind  the  defend- 
ants by  such  knowledge  we  do  not  decide),  should  be  received^ 
and  when  received  vary  the  existing  contract,  we  know  not. 
All  previous  and  contemporaneous  conversation,  as  a  part  of  the 
final  contract,  is  wholly  imimportant  and  inadmissible;  nor  is 
it  admissible  as  matter  of  representation;  for  the  survey  con- 
tra that;  and  the  survey  may  not  be  contn^iicted  by  either 
party.  We  repeat,  the  parties  made  their  own  contract  in  the 
case  of  this  mill;  and  so  long  as  the  terms  of  it  are  clear  and 
certain,  it  must  put  an  end  to  all  strife  about  what  was  intended. 

It  is  claimed  by  the  plaintiffs'  counsel  that  the  statute  of  Mas- 
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sachuaetts  xespecting  the  obeervanoe  of  the  sabbath  has  a  bear- 
ing upon  the  oonstmction  to  be  put  on  the  language  of  the  snr- 
Tej.  We  do  not  so  understand  it.  We  do  not  belieye  there  is 
any  statute  in  Massachusetts  making  it  unhiwful  to  keep  a 
watchman  in  this  mill,  according  to  the  survey,  as  we  interpret 
it;  and  if  there  was,  the  contract  to  keep  such  a  watch  erery 
night,  and  every  hour  of  the  night,  is  too  plain  to  be  denied; 
and  is,  besides,  in  the  nature  of  a  precedent  condition,  which 
must  be  fulfilled,  or  the  underwriters  are  discharged. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  oonourred. 

New  trial  not  to  be  granted. 

CoNTRAOT  OF  Iksubasos  IS  Onb  Of  Indsmhiit  Onlt:  Eager  v.  AUaiMo 
Ins,  Co.,  25  Am.  Dec.  363. 

Wabraicties  and  Refbssentations  IK  Contracts  of  Insubancv:  See 
Houghton  r,  Mamvifa/bbwreri  Ins,  Co.,  41  Am.  Dec  4S9;  Hclmea  ▼.  CharlesUntm 
Mutual  Fire  Ins.  Co.,  43  Id.  428;  Frost  ▼.  Saratoga  MtOual  Ins.  Co.,  49  Id. 
234;  Clark  v.  New  IBngland  etc.  Ins.  Co.,  63  Id.  44,  and  caaee  cited  in 
the  notes  thereto.  See  particularly  as  to  when  representations  in  the 
application,  snrvey,  etc.,  are  to  be  deemed  warranties:  Burritt  v.  Saraioga 
Co.  MvJt.  Fire  Ins.  Co.,  40  Id.  345,  and  note.  In  Kelsey  v.  Universal 
Life  Ins.  Co.,  35  Conn.  237,  the  case  of  Wood  v.  Hartford  FU^  Ins.  Co., 
35  Am.  Dec.  92,  is  referred  to  as  having  gone  to  the  verge  of  the  law  in 
holding  statements  in  an  application  for  insurance,  referred  to  in  the  policy, 
to  be  warranties,  and  as  having  been  "somewhat  questioned"  but  not  over^ 
ruled  in  the  principal  case  as  applied  to  fire  policies.  In  Rogers  v.  Charter 
Oak  Ltfe  Ins.  Co.,  41  Conn.  105,  the  principal  case  is  cited  as  one  of  numer- 
ous decisions  giving  "full  and  frequent  consideration**  to  the  point  as  to 
when  statements  in  the  application  for  a  policy  are  to  be  deemed  wairanties. 
In  Eddy  SL  Iron  Foundry  v.  Hampden  eU.  Ins.  Co.,  1  Cliff.  306,  it  is  held, 
citing  tiie  principal  case,  that  when  the  reference  in  a  policy  to  statements  ol 
the  assured  is  not  such  as  to  render  them  technical  warranties,  as  when  they 
are  referred  to  as  representations,  the  reference  is  nevertheless  prima/aeie,  it 
not  conclusive,  evidence  of  their  materiality  so  as  to  render  any  misrepreaenta- 
tion  or  concealment  therein  fatal.  The  case  is  followed  in  Sheldon  v.  Hart^ 
ford  Fire  Ins.  Co.,  22  Conn.  244,  and  Blumer  v.  Phcsnix  Ins.  Co.,  45  Wis. 
628,  on  the  point  that  where  the  assured  fails  to  keep  a  watchman  in  an 
insured  mill,  as  stated  in  his  answer  to  interrogatories  in  the  survey,  he  can 
not  recover.  In  Aurora  Fire  Ins,  Co.  v.  Eddy,  49  111.  108^  it  was  held  that 
where  it  was  expressly  agreed  in  an  insurance  poli<^  that  "eight  backets 
filled  with  water"  were  to  be  kept  on  the  first  floor  of  the  insured  building, 
a  literal  compliance  therewith  by  keeping  the  buckets  always  filled  with 
water  in  the  winter-time,  when  it  mig^t  be  impossible,  was  not  required; 
but  Olendale  Woolen  Co.  v.  Protection  Ins.  Co.  was  referred  to  as  laying 
down  a  more  stringent  rule.  The  case  is  cited  also  in  Woodbury  Savings 
Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  525,  and  Kelsey  v.  Unheermd  Ltfe 
Ins.  Co.,  35  Id.  237,  as  an  illustration  of  the  fact  that  the  supreme  court  of 
Conneoticnt  has  maintained  the  necessity  of  strict  compliance  with  the 
Mmditionsol  aa  inaaxanoe  oontraot,  "in  some  InstMkoes  almost  to  the  denial 
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of  jnatioe.*  In  Mag  ▼.  Bftckeift  MfUtud  Ins,  Co,,  25  Wis.  80S,  the  case  li 
referred  to  aa  a  ''  direct  anthoriiy *'  for  the  position  that  the  word  "  Eorr^j^ 
in  a  policy  of  inanranoe  may  be  oonatmed  to  indnde  the  entire  application. 

USAOBS,  VALIDITir  OF,  AND  WHEN  BlNDIXrO  AS  PaBT  OF  GONTRAOT:    See 

Bodfish  ▼.  FoXf  39  Am.  Dec  611;  Desha  t.  Holland,  46  Id.  261;  Chvemor  t. 
WUhen,  50  Id.  06;  FoLnmoorth  v.  ChoM,  61  Id.  206,  and  the  notes  thereto^ 
As  to  the  adp^iasihility  of  evidence  of  a  usage  to  explain  or  control  a  written 
or  other  express  oontraot,  see  Ccfidgau  v.  Van  BrmuU,  3  Id.  439;  CoU  t. 
Cimmereial  Ina.  Co.^  5  Id.  262;  Avery y,  Stewart^  7  Id.  240;  LMitgsUm  v. 
Ten  Broeck^  8  Id.  287;  ^orefen  t.  LMe^  11  Id.  632;  FarrarY.  Stadepol^  19 
Id.  201;  AUegre  ▼.  Maryland  Ins,  Co.,  20  Id.  424;  Pavey  ▼.  Bureh,  26  Id. 
682;  Boorman  t.  JeMns,  27  Id.  158;  Sampson  v.  CfasBzam,  30  Id.  678;  Hatrii 
Y.  Carson,  Id.  510;  KendaU  v.  BusseO,  Id.  696;  Boifish  ▼.  Fox,  39  Id.  611| 
Inglebrighi  ▼.  ffamnumd,  53  Id.  430,  and  notee.  In  Leaeh  t.  Beardsles,  29 
Conn.  409,  the  principal  case  is  cited  to  the  point  that  a  usage  is  never  admi^ 
Bible  to  control  or  vary  dear  and  unequivocal  stipulations  in  a  contract. 

Pabol  EviDBfos  TO  CoBTfiOL  OB  Vabt  Wbistxn  CovTSUkon  gaaenUjt 
See  Bsarich  v.  Swhehart,  51  Am.  Dea  540;  Pack  v.  Thomas^  Id.  185^  and 
cdlleoted  in  the  notes  thereto. 


Gaiip  v.  Gbant. 

[91  OomnonouT,  41.] 
pABXimsBiF  DsBXB  ABB  JoiNT  AND  SsvxBAii  in  equity. 

PaBXNBBSHIF    DSBflB  MAT    BS  PhBSENTBD    AGAINST    ESTATB  OF    DmaUJKMB 

Pabtnbb,  under  the  Connecticnt  statute,  and  allowed  equally  with  asp* 
arate  debts  whether  the  surviving  partner  is  solvent  and  within  the 
jurisdiction  of  the  court  or  not. 
Skpabate  Cbbditobs  of  Pabtnsb  hayb  Ko  Pbiobitt  Rispboiinq  Bn 
Sbpabati  Estate  in  right  of  payment  over  creditors  of  the  partner- 
ship, it  seems. 

Appeal  from  a  probate  court  decree.  The  &otB,  so  &r  as 
neceesaiy  (or  the  detennixiation  of  the  qneBtiona  decided  bj  Hbm 
supreme  court,  are  stated  in  the  opinion. 

Dution  and  C.  Ives,  for  the  appellant. 

Hooker^  for  the  appellees. 

By  Court,  Exxswobth,  J.  We  think  fhe  decree  of  fhe  court 
of  probate  appealed  from  is  correct,  and  should  not  be  rerersed. 
The  facts  which  are  agreed  and  recited  by  counsel  need  not 
be  particularly  recapitulated.  It  appears  that  Zelotes  C.  Grant, 
in  the  settlement'of  whose  estate  the  question  arises,  was,  at  the 
time  of  his  death,  in  November,  1846,  in  partnership  with  his 
brother,  C.  S.  Grant,  under  the  name  of  Z.  C.  k  C.  S.  Grant, 
and  that  C.  S.  Grant  survived  his  brother  but  a  short  time;  that 
he  was  likewise  in  partnership  with  one  Jerome,  under  the  name 
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of  Jerome  A  Ghnmt,  and  that  Jerome  still  surviTes;  Chat  Z.  0. 
Grant  owed,  at  the  time  of  his  death,  some  ten  thousand  dol- 
lars of  private  debts;  the  company  of  Z.  0.  &  C.  S.  Grant  some 
two  thousand  five  hundred  dollars;  and  Jerome  &  Grant  some 
three  hundred  and  fifty  dollars;  that  Z.  0.  Grant's  estate  was 
represented  insolyent,  commissioners  were  appointed,  and  they 
gave  notice,  according  to  law,  for  the  presentation  of  claims; 
that  upon  examination  they  found  due,  and  reported  to  the 
court  of  probate,  certain  private  debts  against  Z.  C.  Grants 
and  partnership  debts  against  Z.  0.  &  C.  S.  Grant,  of  two 
thousand  two  hundred  and  twenty-nine  dollars  and  forty- 
four  cents,  and  against  Jerome  &  Grant  three  hundred  and 
forty-four  dollars  and  sixteen  cents;  that  the  judge  of  probate 
ordered  the  assets  of  Z.  C.  Grant  (being  sufficient  to  pay  only 
sixty-five  cents  and  three  mills  on  the  dollar)  to  be  distributed, 
pro  raia^  among  the  private  and  partnership  creditors.  The  ap- 
pellant, a  private  creditor  of  Z.  C.  Grant,  complains  of  this 
decree  of  the  court  of  probate,  for  the  reason  that  company  cred- 
itors are  allowed  to  come  in  pari  passu  with  the  private  creditors 
of  Z.  C.  Grant.  He  makes  this  important  question  to  us,  whether, 
according  to  law,  the  estate  of  a  deceased  partner  is  liable  to  be 
called  upon  to  pay  the  debts  of  the  partnership,  while  there  is  a 
surviving  partner  who  is  not  shown  to  be  insolvent.  We  think 
this  question  does  not  necessarily  arise  in  this  case,  as  to  the 
debts  due  from  Z.  C.  &  C.  S.  Grant,  as  will  be  particularly 
stated  in  the  sequel,  but  only  as  to  the  debts  due  from  Jerome 
&  Grant.  So  far,  perhaps,  the  objection  urged  by  the  appellant 
will  lie;  and  therefore,  it  becomes  necessary  for  the  court,  in 
order  to  meet  the  whole  case,  to  examine  and  decide  the  general 
question.  This  we  are  more  willing  to  do,  because  the  question 
is  one  of  great  practical  importance  and  of  frequent  occurrence, 
much  discussed  and  variously  decided  elsewhere,  but  has  not 
received  adjudication  in  our  courts. 

The  estate  of  Z.  C.  Grant  having  been  represented  insolvent, 
commissioners  appointed,  and  notice  given  to  bring  in  claims,  it 
was  necessary  that  within  the  time  appointed  by  the  court,  which 
can  never  exceed  eighteen  months,  every  claim  upon  the  estate 
should,  if  ever,  be  presented  to  the  commissioners  for  an  allow- 
ance; and  any  claim  not  so  presented  can  never  afterwards  be 
paid,  except  only  out  of  some  newly  discovered  estate.  The 
door  is,  therefore,  absolutely  closed  against  any  and  all  claim- 
ants. All  the  estate  in  the  executors'  hands  is,  by  order  of  the 
court,  distributed  among  the  creditors  as  soon  after  the  expira* 
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tion  of  the  time  limited  and  the  letam  of  the  oommiasioneTs' 
report  as  is  found  consistent  and  practicable. 

It  is,  then,  of  vital  importance  to  settle  correctly  what  is  in- 
tended by  tlie  word ''  claims"  in  the  fifty-fifth  section  of  the 
statate  regulating  the  settlement  of  estates.  This  section  pro- 
vides that  the  creditors  shall  exhibit  their  claims  to  the  com- 
missioners for  allowance;  and  then  the  sixty-first  section  de- 
clares that  the  payment  of  claims  presented  and  allowed  against 
the  estate  shall,  after  deducting  the  expenses  of  the  last  sick- 
ness and  the  funeral  expenses,  the  taxes,  and  debts  due  the 
state,  besides  what  is  set  to  the  widow,  be  paid,  in  proportion 
to  their  respectLye  amounts. 

We  think  a  debt  due  from  a  company  or  partnership,  though 
a  member  of  the  partnership  is  surviving,  is  a  debt  or  claim 
against  the  estate  of  the  deceased  partner,  which  may  be  pre- 
sented to  and  be  allowed  by  the  commissioners;  because,  first, 
it  is  within  the  fair  and  just  construction  of  the  language  and 
the  object  of  the  statute;  secondly,  because  a  partnership  debt 
is  several  as  well  as  joint;  and  thirdly,  as  to  most  of  the  debts 
in  question,  it  is  proved  there  are  no  means  for  payment  but 
the  assets  of  Z.  C.  Qxant. 

First,  then,  as  to  the  statute.  The  intention  of  the  legisla- 
ture, as  the  statute  shows,  is  to  have  an  insolvent  estate  fully 
and  finally  settled,  and  the  avails  apportioned  among  the 
creditors  at  an  early  day;  and  that  no  creditor  shall  participate 
in  these  avails  who  did  not  present  his  claim  within  the  time 
allowed.  What  now,  we  ask,  shall  a  creditor  having  a  claim 
against  the  partnership  do  with  it  in  order  to  secure  its  pay- 
ment? Is  he  driven  to  commence  a  suit  at  once  against 
the  surviving  partner  because  he  is  or  may  be  supposed 
to  be  solvent  ?  And  if  he  is  in  fact  solvent,  he  may,  before 
judgment  is  obtained  against  him,  become  insolvent;  so  he 
may  abscond  from  the  country,  or  he  may  have  no  property 
that  can  ba  taken  in  execution,  and  in  the  mean  time  the  limita- 
tion of  presenting  claims  against  the  creditor  becomes  hope- 
lessly remediless.  The  surviving  partner,  too,  has  a  deep  inter- 
est in  the  presentation  of  claims  to  the  commissioners.  How 
else  vTill  he  be  safe,  if  the  partnership  shall  in  the  end  turn  out 
to  be  indebted  to  him  ?  He,  no  more  than  these  creditors  of 
the  partnership,  can  come  in  afterwards  for  a  share  of  the  es- 
tate. Why,  then,  is  not  this  a  claim  and  a  debt  within  the 
proper  meaning  and  necessities  of  the  statute  ?  Claims  much 
more  uncertain  and  contingent,  if  indeed  there  be  here  any  un« 
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oertaintyy  are  pxesented  and  allowed  hj  communioners  eyezy 
day;  and  this  musk  be  so,  or  they  would  be  entdrely  lost. 
Among  the  claims  reported  by  these  veiy  commissioners  is  an 
indorsement  of  a  note  for  two  thousand  two  hundred  and  forty- 
eight  dollars  and  eighty-six  cents,  which  was  contingent  when 
reported,  but  became  certain  afterwards.  The  company  had  in- 
dorsed a  note,  which  was  not  then  due,  but  it  was  afterwards 
dishonored  1^  the  maker,  and  the  indorsers  were  compelled  to 
take  it  up.  Thus  they  obtained  payment  of  their  debt  in  the 
same  proportion  with  others,  which  would  not  have  been  done 
had  they  not  presented  the  indorsement  to  the  commissioneni 
within  the  time  allowed  by  law. 

In  the  case  on  trial,  the  claim  was  presented  and  allowed  in 
th  same  way  as  contingently  just  and  true.  When,  we  inquire, 
did  this  debt  cease  to  be  a  claim  against  both  and  each  of  the 
original  debtors  ?  It  was  so  before  the  death  of  Z.  C.  Grant. 
Did  his  death  extinguish  the  debt  or  discharge  his  estate?  His 
death  might  extinguish  the  legal  remedy  on  the  joint  undertak- 
ing; but  how  could  it  affect  the  claim,  the  real  indebtedness 
itself?  Is  not  the  debt  due  from  both  debtors  as  before?  It 
may  be  true  that  a  certain  specific  remedy  is  gone,  and  that  as 
between  the  partners  the  surviving  partner  owes  the  whole  debt, 
and  must,  in  the  end,  pay  it.  But  what  has  the  creditor  to  do 
with  this  question  ?  It  may  be  so,  and  it  may  not  be  so.  Besides, 
credit  may  have  been  given  wholly  to  Z.  C.  Grant.  His  estate 
is  his  representative;  and  as  he  was  himself  liable,  his  estate 
ought  to  continue  to  be  so.  Certain  it  is,  the  debt  could  have 
been  collected  out  of  his  separate  estate  while  in  life.  Why 
not,  then,  after  his  death  ?  Nothing  but  a  form  lies  in  the  way; 
and  this  can  not  be  urged  against  a  simple  presentation  to  com- 
missioners. 

In  the  states  of  Massachusetts  and  Mississippi,  where  there 
are  statutes  similar  to  our  own,  their  courts  have  taken  a  similar 
view  of  this  subject  with  ourselves.  They  place  their  decisions 
as  we  do,  upon  the  language  and  intent  of  their  statutes;  and 
they  cut  loose  from  the  conflicting  decisions  and  unsatisfactozy 
distinctions  which  are  to  be  found  in  the  English  books:  Spar- 
hawk  V.  EuMeU,  10  Met.  805,  307;  Dahlgren  v.  Duncan,  7  Smed. 
&M.  280. 

We  come  to  the  second  reason  already  mentioned,  to  wit, 
partnership  debts  are  several  as  well  as  joint.  We  do  not  say 
that  this  is  true  of  all  joint  liabilities,  such,  for  instance,  as  the 
liability  of  a  principal  and  his  surety;  but  it  is  true  of  partner* 
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ship  debts,  and  of  all  debts  where  the  persons  indebted  were 
the  original  debtors,  all  of  them  recipients  of  the  consideration 
received.  This  wiU  appear  to  be  the  good  sense  and  reason  of 
the  thing,  if  we  will  for  a  moment  lay  aside  the  difEiculties  which 
arise  from  looking  at  the  established  forms  of  redress  in  courts 
of  law  and  equity,  and  which  will  be  particularly  noticed  in  the 
sequel. 

If  two  or  more  persons  borrow  money  or  take  up  goods  on 
credit  and  their  joint  undertaking,  does  not  each  one  owe  the 
lender  of  the  money,  or  the  yendor  of  the  goods,  the  whole  sum 
due  ?  And  as  much  so  as  if  he  had  acted  alone  in  the  transao- 
tion  ?  While  the  debtors  were  living,  could  not  the  creditor  levy 
his  execution  upon  the  property  of  either  one  of  them  ?  And 
so  if  one  is  discharged  by  bankrupty,  does  not  the  oAer  remain 
liable  as  before  ?  Even  if  one  of  the  debtors  be  sued  alone,  be 
can  only  object  in  abatement  of  the  action,  which  goes  simply 
to  the  form  of  the  suit,  and  not  to  the  indebtedness  itself.  If  hm 
does  not  object  in  abatement,  the  proof  of  a  joint  debt  is  proof 
of  his  individual  indebtedness  to  the  whole  amount.  And  so 
now,  by  statute,  when  the  declaration  sets  out  a  joint  indebted* 
nees,  proof  of  the  indebtedness  of  one  is  sufficient  to  subject 
him  without  the  other.  Now,  none  of  this  would  be  proper  or 
just  if  a  partnership  debt  is  not  considered  to  be  several  as  well 
as  joint;  if  each  did  not  owe  the  whole,  as  if  he  were  alone. 

The  reason  they  can  not  be  sued  severally  as  well  as  jointly, 
where  the  security  is  only  in  form  joint,  is,  that  as  both  debtors 
were  at  first  liable  jointly,  the  form  of  the  judgment,  which 
either  may  have  to  pay,  shall  continue  to  show  the  same  joint 
indebtedness.  And  this  is  because  the  joint  debtors  are  par- 
ticularly interested  in  the  mode  and  form  of  legal  proceedings 
in  the  case;  and  because  one  suit  at  law  ought  to  determine 
finally,  and  among  all  concerned,  every  mere  joint  liability  and 
controversy.  So  we  understand  are  the  authorities.  Story,  in 
his  Equity  Jurisprudence,  vol.  1,  sees.  162, 163,  says:  "  It  seems 
now  well  established,  as  a  general  principle,  that  every  con- 
tract for  a  joint  loan  is,  in  equity,  to  be  deemed,  as  to  the  par- 
ties borrowing,  a  joint  and  several  contract,  whether  the  trans- 
action be  of  a  mercantile  character,  or  not;  for  in  every  such 
case,  it  may  fairly  be  presumed  to  be  the  intention  of  the  par- 
ties, that  the  creditor  should  have  the  several  as  well  as  the 
joint  security  of  all  the  borrowers  for  the  repayment  of  the 
debt."  And  he  further  says:  "  The  creditors  may  at  once  pro- 
ceed agttinst  the  assets  of  a  deceased  joint  debtor,  though  theie 
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be  a  surviTing  debtor,  just  as  if  the  f onu  of  the  seeurily  had 
been  joint  and  seTeial."  Sir  John  Leach,  master  of  the  rolls, 
said,  in  WUkinaon  t.  Henderson,  1  Mjl.  &  K.  582, 588:  ''All  the 
authorities  establish,  that  in  the  consideration  of  a  court  of 
equity,  a  partnership  debt  is  seyeral  as  well  as  joint. '' 

Stoiy,  in  his  late  treatise  on  partnership,  section  862,  says 
the  doctrine  formerly  held  on  this  subject  seems  to  have  be^i, 
that  the  joint  creditors  had  no  claim  whateyer  in  equity  against 
the  estate  of  the  deceased  partner,  except  when  the  sorviTing 
partners  were  at  the  time,  or  subsequently  became,  insolyent 
or  banlmipt.  But  that  doctrine  has  since  been  oYertnmed,  and 
it  is  now  held,  that  in  equity  all  partnership  debts  are  to  be 
deemed  joint  and  several.  Sir  William  Ghcant,  in  Devaynea  y. 
Noble,  1  Meriy.  529,  564,  sajs:  ''I  apprehend,  by  the  general 
mercantile  law,  a  partnership  contract  is  seyeral  as  well  as  joint." 
Mr.  Oollyer,  in  his  treatise  on  partnership,  page  580,  says:  ''  It 
is  now  established  beyond  contioyersy,  that  in  the  consideration 
of  courts  of  equity,  a  partnership  debt  is  seyeral  as  well  as 
joint."  The  same  is  held  by  Chancellor  Kent,  in  Edmerdey  y. 
Lambert,  2  Johns.  Ch.  511.  Like  views  are  expressed  in  many 
cases,  and  in  some  are  authoritatively  decided:  Sumner  v. 
Powell,  2  Meriv.  87;  Devaynes  v.  NMe,  1  Id.  589;  Collyer  on 
Part.,  b.  3,  c.  8,  sec.  4;  WiUdnsfm  v.  Henderson,  1  Myl.  &  K. 
582;  Thorpe  v.  Jackson,  2  You.  &  Coll.  553;  Gow  on  Part  358, 
359;  3  Kent's  Com.,  4th  ed.,  64;  Hamersley  v.  Lambert,  2  Johns. 
Ch.  508;  Belknap  v.  Cram,  11  Ohio,  411. 

The  remaining  reason  for  sustaining  the  decree  to  the  extent 
of  the  two  thousand  two  hundred  and  twenty-nine  dollars  and 
forty-four  cents,  due  from  Z.  C.  &  C.  S.  Qiant,  that  the 
surviving  partner  became  insolvent,  and  there  was  no  company 
property  remaining  to  pay  the  debt. 

The  facts  are  these :  C.  S.  Grant,  the  surviving  partner,  died 
soon  after  his  brother,  Z.  C.  Grant,  but  some  time  before  the 
decree  complained  of  v?as  made.  C.  S.  Grant  was  individually 
insolvent  at,  and  so  continued  to  be  after,  the  death  of  his 
brother  until  his  own  death,  having  no  property  whatever, 
except  for  a  short  time  after  his  brother's  death,  and  partner- 
ship property  to  the  amount  of  seven  hundred  dollars,  which 
was  under  an  attachment  by  Bennett,  Buckley  &  Clark,  cred- 
itors of  Z.  C.  &  C.  S.  Grant,  to  a  larger  amount  than  its 
entire  value.  They  attached  the  property  before  the  commis- 
sioners met  to  allow  claims.  The  commissioners  allowed  the 
claim,  and  after  this,  judgment  and  execution  were  obtained 
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agaiiiBt  the  snrviTUig  partner^  as  was  necessaiyy  and  the  prop- 
erty was  all  sold,  and  the  avails  applied  to  extinguish  the  debt 
as  far  as  they  would  go. 

Thus  it  appears  that  at  the  time  when  the  tM>urt  of  probate 
decreed  the  assets  of  Z.  0.  Grant  to  be  distributed  among  the 
creditors  of  Z.  0.  &  0.  S.  Ghnmt,  and  0.  S.  Grant,  the  surviving 
partner,  had  died  insolvent,  leaving  no  property  of  any  kind  to 
pay  the  debts  of  the  company.  Of  course,  upon  the  admitted 
principle  in  courts  of  equity,  that  if  the  surviving  partner  is  in- 
solvent, the  estate  of  the  deceased  partner  may  be  proceeded 
against.  This  debt  of  two  thousand  two  hundred  and  twenty- 
nine  dollars  and  forty-four  cents  must  be  paid  out  of  this  estate. 

The  only  answer  urged  to  this  view  is,  that  this  was  not  the 
state  of  things  at  the  death  of  Z.  0.  Grant,  as  there  was  seven 
hundred  dollars'  worth  of  company  property  on  hand.  But  we 
think  this  makes  no  difference.  We  take  the  state  of  things  at 
the  time  the  court  was  called  upon  to  decree  what  distribution 
of  the  funds  should  be  made.  The  line  of  duty  marked  out  by 
those  facts  is  to  be  pursued  by  the  court.  Hod  the  fund,  at  that 
time,  been  subject  to  an  order  of  a  court  of  equity,  as  it  was  to 
an  order  of  a  court  of  probate,  the  court  would  have  held  the 
liability  of  Z.  C.  Grant's  estate  to  pay  the  joint  debts,  to  be  com- 
plete and  absolute.    The  court  of  probate  must  do  the  same. 

There  is  a  debt  due  from  Jerome  &  Grant  of  three  hundred 
and  foriy-four  dollars  and  sixteen  cents,  which  stands  perhaps 
on  a  ground  somewhat  different.  Jerome  is  still  living;  and  it 
does  not  appear  but  that  he  is  entirely  solvent.  It  does  not,  it 
is  true,  appear  that  he  is  certainly  solvent,  or  that  he  is  within 
the  limits  of  the  state;  but  it  is  claimed  that,  in  the  absence  of 
proof  to  the  contraiy,  these  things  will  be  presumed.  Let  it  be 
so.  Then  we  have  presented  the  grave  question,  so  learnedly  and 
elaborately  di9cussed  at  the  bar.  Can  the  estate  of  a  deceased 
partner  be  proceeded  against  for  the  payment  of  company  debts, 
when  there  is  a  surviving  jMurtner  who  is  of  sufficient  ability  to 
pay  them  ? 

We  suppose,  that  since  the  decision  in  Ex  parte  Elton,  3  Yes. 
941,  this  question  has  been  settied  in  the  negative  in  England, 
not,  however,  as  a  general  rule  of  equity,  but  as  a  rule  of  conven- 
ience in  administering  the  law  of  bankruptcy.  The  history  of 
the  rule  shows  that  it  has  never  met  with  favor  in  England,  as 
a  rule  of  justice  and  equity.  It  originated  in  the  peculiar  modes 
of  proceedings  under  joint  and  several  commissions  in  bank« 
mptc^.    Lord  Hardwicke  first  laid  down  the  rule  in  the  nega- 
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tdve.  Lord  Thurlow  thought  it  bo  unjust  that  he  would  not 
follow  it,  and  laid  down  the  rule  to  the  contrary.  Lord  Lough- 
borough restored  Lord  Hardwicke's  rule;  and  Lord  Eldon  fol- 
lowed in  the  same  track  while  he  was  lord  chancellor.  The  lan- 
guage of  Lord  CShanoellor  Bossljn  is :  This  subject  took  a  differ- 
ent course  at  different  periods,  until  the  time  of  Lord  Thurlow^ 
who  considered  it  with  great  anxiety,  and  having  consulted  most 
of  the  judges,  ei^ressed  his  decided  opinion  that  the  contraiy 
course  was  the  best,  as  being  the  most  legal,  and  therefore  held 
that  the  joint  creditors  should  be  admitted  to  prove  and  take 
dividends  under  a  separate  comnussion.  He  considered  a  com- 
mission of  bankruptcy  to  be  an  execution  for  all  the  creditors; 
and  as  separate  property  could  be  taken  on  an  execution  against 
the  partners,  so  it  could  be  taken  under  such  a  commission. 
Lord  Loughborough  held  this  rule  would  be  inconvenient  in 
practice,  and  restored  the  more  ancient  rule  of  Lord  Hardwicke. 
See  Id.,  238. 

So  far  as  any  principle  of  general  equity  is  deducible  from 
what  is  stated  by  the  learned  chancellors,  as  influencing  them 
to  adhere  to  the  ancient  rule,  it  is,  that  as  the  separate  creditors 
of  one  partner  are  postponed,  in  the  distribution  of  partnership 
property,  to  the  joint  creditors,  so  the  converse  should  be  true — 
joint  creditors  shall  be  postponed  to  the  private  creditors  of  the 
partners,  in  the  distribution  of  separate  property.  But  there 
is  an  obvious  difference  between  the  two  cases.  Neither  party 
is  permitted  to  appropriate  to  his  own  use  company  property; 
nor  is  the  creditor  of  either  party  permitted  to  take,  on  execu- 
tion, company  property  to  pay  his  private  debts,  while  there  is 
not  enough  to  pay  the  company  debts.  The  partner  individ- 
ually owns  only  what  is  left  to  him  after  paying  the  company 
debts  and  liabilities;  and  now,  at  law  even,  after  much  discus- 
sion and  diversity  of  practice,  it  is  clearly  established,  that  the 
creditor  of  one  partner,  by  attaching  company  property,  attaches 
only  the  aforesaid  residuum.  Hence,  where  there  is  a  joint 
commission  against  partners  in  bankruptcy,  it  would  be  the 
highest  injustice,  as  well  as  a  palpable  violation  of  a  clear  rule 
of  law,  if  separate  creditors  were  permitted  to  take  pari  passu 
with  joint  creditors. 

We  think,  too,  joint  creditors  may  be  said  to  give  credit  vrith 
special  reference  to  the  property  of  the  community;  but  to  this 
idea  we  do  not  attach  much  importance;  and  although  it  may 
not  be  sufficient  of  itself  to  establish  the  rule  practiced  upon 
by  Lord  Thurlow,  it  is  clearly  a  rule  of  equity,  that  joint  ored* 
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itorsy  workiiig  thzongh  the  equities  of  the  partners,  shall  have 
a  prior  lien  upon  partnership  property.  But  what  can  be  said 
in  fiiTor  of  the  oonyerse  of  this  role — that  joint  creditors  shall 
not  come  in,  pari  passu,  with  separate  creditors,  upon  private 
property  ?  Here  there  are  no  equities  to  be  worked  out  in  be- 
half of  copartners.  So  it  is  true,  that  private  property  maj  be 
taken,  on  a  joint  execution,  even  to  the  entire  exclusion  of  pri- 
vate creditors.  It  is,  in  truth  and  equity,  a  private  debt  due 
from  each  partner  absolutely;  and  hence,  if  a  joint  creditor 
first  attaches  separate  property,  he  will  take  precedence  in  ob- 
taining satisfaction,  unless  he  is  defeated  by  a  bankrupt,  law. 

It  is  possible  that,  in  some  cases,  private  debts  are  contracted 
upon  the  credit  of  private  property,  and  joint  debts  upon  the 
credit  of  joint  property;  but  this  is  by  no  means  always  the 
case;  nor  is  it  so  generally  the  case  as  to  render  it  proper  to 
make  it  the  foundation  of  a  general  rule  of  equity.  The  exact 
truth  in  this  particular  can  not  well  be  known  in  most  cases; 
and  courts  of  justice  have  no  right  to  speculate  on  a  possibility, 
and  make  it  the  basis  of  their  judgment.  We  know  that  the 
creditor  usually  gives  credit  upon  considering  the  whole  prop- 
erty and  all  the  responsibilities  of  his  debtors,  whether  as  a 
partner  or  an  individual;  and  this  is  all  the  court  is  interested 
to  know.  And  although  joint  debtors  have  rights  between 
themselves,  which  protect  tiie  interest  of  one  of  them  in  the 
partnership  property  from  the  private  debts  of  the  other, 
worked  out  by  holding  joint  propcoty  to  be  first  liable  for  joint 
debts,  this  is  a  different  case;  and  therefore  the  role  is  not  neces- 
sarily to  be  reciprocally  applied. 

Nor  is  it  easy  to  comprehend  how  it  can  be  any  longer  held 
by  enlightened  judges,  that  the  creditor  of  a  partnership  can 
not,  upon  the  death  of  one  of  the  partners,  look  directly  to  his 
estate  for  payment,  since  it  is  perfectly  established  that  the  debt 
10  several  as  well  as  joint. 

Mr.  CoUyer,  in  his  work  on  partnership,  2d  ed.,  p.  623, 
while  admitting  that  the  cases  show  the  role  to  be  as  claimed  by 
the  appellant,  says:*  ''If  this  point  were  decided  on  principle 
alone,  and  without  reference  to  any  supposed  analogy  between 
the  practice  in  the  court  of  equity  and  the  practice  in  biuikruptcy, 
it  seems  dear  that  the  partnenship  creditor,  as  resting  on  his 
separate  contract,  would  have  a  right  to  come  in  competition 
with  the  separate  creditors.'' 

Lord  Haidwicke's  role  has  received  but  little  favor  or  counte- 
nance in  this  counti^.    In  BeU  v.  Newman,  6  Secg.  &  B.  78, 
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Tilghman,  0.  J.,  in  giTing  the  opinion  of  the  court,  after  dis- 
cussing the  subject  at  length,  and  rcTiewing  the  cases  in  the 
English  chancezy,  rejects  the  present  practice  of  the  English 
courta.  In  AlJen  y.  Wells,  22  Pick.  450  [83  Am.  D^.  757], 
there  is  a  like  review  and  a  like  conclusion  come  to  by  the 
court.  Judge  Stoiy,  in  his  treatise  on  partnership,  section  377, 
says:  ''This  rule  [the  present  English  rule],  although  now 
fairly  established,  has  occasioned  much  diTcrsity  of  opinion 
among  learned  judges  at  different  times.  It  was  established  at 
an  early  period;  but  was  afterwards  departed  from,  and  was 
again  re-established;  and  it  now  stands  as  much,  if  not  more, 
upon  the  general  ground  of  authority,  and  the  maxim  stare  decisis, 
than  upon  the  ground  of  any  equitable  reasoning;  in  truth,  it  is 
precisely  such  a  case  as  may  well  justify  a  great  deal  of  argu- 
ment on  each  side;  and  although  it  has  been  said  that  the  equity 
of  this  mode  of  distribution  is  veiy  plain,  because  each  estate 
ought  to  bear  its  own  debts,  yet  it  is  by  no  means  clear  that 
this  is  not  an  artificial  suggestion,  cutting  down  the  difficulty 
and  assuming  the  correctness  of  the  rule,  rather  than  showing 
it  had  its  origin  and  foundation  in  the  principles  of  natural 
justice  ex  cequo  et  bono."  In  his  Equity,  vol.  1,  sec.  676,  he 
says:  ''A  broader  principle  is  now  established,  and  it  is  held 
that  insolvency  or  bankruptcy  is  not  necessary  in  order  to  justify 
the  creditors  of  the  partnership  in  resorting  to  the  assets  of  the 
deceased  partner;  and  that  such  creditors  may,  in  the  first 
instance,  proceed  against  the  executor  or  administrator  of  the 
deceased  partner,  leaving  him  to  his  remedy  over  against  the 
surviving  partners." 

We  will  here  add,  that  this  last  suggestion  relieves  the  case 
from  any  real  or  supposed  hardship.  If  the  estate  of  the  de- 
ceased partner  ought  not,  as  to  the  survivor,  to  pay  the  debt, 
but  the  survivor  only,  and  he  has  ample  property,  let  the  estate 
pay  as  if  it  were  a  several  debt;  and  then  the  executor  may  sue 
the  survivor  and  get  a  settlement  of  the  company  accounts.  If 
the  estate  should  be  found  liable  after  all,  as  to  the  survivor,  to 
pay  the  debt,  the  presentation  and  allowance  of  it  by  commis- 
sioners is  the  only  remedy  to  accomplish  this  result.  This 
would  have  been  the  case  if  both  partners  were  alive;  and  the 
death  of  neither  can  make  a  difference,  in  a  case  presented  to 
commissioners. 

There  are  many  cases  in  the  books,  as  Lawrence  v.  IVusiees 
etc.,  2  Denio,  677;  Bradley  v.  Burwell,  3  Id.  61;  Fendletan  v. 
Phelps,  4  Day,  476;  Msop  v.  Maffier,  8  Conn.  685  [21  Am.  Deo. 
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703];  Siurges  y.  Beaoh,  1  Id.  508,  where  it  is  still  held  that  a 
snit  in  ohauoexy  will  not  lie  to  recover  a  partnership  debt  out  of 
the  assets  of  the  deceased  partner,  nnless  the  suiriyor  is  proved 
to  be  insolvent. 

Now,  without  saying  how  much  this  rule  is  to  be  qualified  by 
the  more  recent  principle  of  equity  well  established,  that  part- 
nership debts  are  in  equity  several  as  well  as  joint,  the  objection 
grows  altogether  out  of  the  mode  of  proceeding  to  enforce  judg- 
ment, and  not  out  .of  the  nature  or  individuality  of  the  debt. 
At  law,  the  survivor  only  can  be  sued  on  a  joint  promise;  and  if 
the  survivor  is  able  to  pay  the  debt,  there  is  no  necessity,  and 
therefore  there  is  no  right,  to  go  into  a  court  of  equity;  and 
hence  the  rule  above  mentioned.  No  such  technical  or  jurisdic- 
tional objection  applies  to  this  case;  for  here  the  claim  is  simply 
presented  to  a  board  of  commissioners,  the  only  tribunal  which 
can  adjudicate  claims  upon  insolvent  estates;  and  they  must 
allow  it  if  it  is  just  and  right. 

Again,  it  has  been  urged  that  if  joint  creditors  can  come  upon 
the  private  property  of  an  insolvent  debtor,  pari  pasgu^  with 
private  creditors,  then  if  we  do  not  allow  the  rule  to  work  con- 
versely, and  permit  private  creditors  to  come  in  upon  company 
property  pari  jxu»u  with  company  creditors,  we  give  joint  cred- 
itors an  advantage  over  private  creditors.  This  is  so;  but  it  ih 
no  other  advantage  than  what  appertains  to  a  creditor  having 
two  securities  over  another  creditor  who  has  but  one.  If,  because 
through  the  equities  of  a  deceased  partner,  joint  creditors  have 
a  prior  lien  on  the  company  property,  or  in  other  words,  if  a 
partner  can  not  himself  appropriate  company  property  to  pay 
his  private  debts,  to  the  injury  of  his  copartner,  and  has  no 
other  private  interest  which  can  be  taken  by  execution  or  other- 
wise in  the  property  than  what  remains  upon  a  settlement  of 
partnership  accounts,  the  inequality  or  advantage  does  not  grow 
out  of  an  imequal  application  of  a  rule  of  equity,  but  out  of  the 
nature  of  the  debt  and  property  in  question.  In  England,  it 
may  be  true,  and  we  believe  it  is,  that  under  their  bankruptcy 
law,  creditors  who  prove  their  debts  must  put  themselves  upon 
an  entire  equality  with  other  creditors. 

In  CuU.  B.  L.  145-147,  it  is  said  that  a  creditor  shall  not  be 
allowed  to  prove  his  debt,  unless  he  swears  he  has  no  security, 
or  offers  to  give  up  what  he  has.  But  this  is  no  rule  of  equity, 
nor  of  fairness  even;  for  we  well  know,  and  such  is  the  prac- 
tice, that  if  a  creditor,  by  originally  taking  security  for  his 
debt,  or  bj  acquiring  it  afterwards  by  extraordinary  diligence^ 
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aecniea  to  T»itnaftW  the  meuis  of  paying  pari  of  hiB  debt,  he  is 
not  thecebj  prerented  stawcting  upon  an  equality  with  others, 
for  tl  e  payment  of  the  remainder.  Estates  are  peipetiially  set- 
tled upon  this  principle;  and  have  been,  from  the  earliest 
periods  of  oar  history.  In  FMOay  ▼.  Homner^  2  Oonn.  862» 
this  exaet  question  was  made  and  decided;  and  the  court  held, 
that  a  creditor  might  parsae  all  his  remedies  until  he  was  paid 
in  full;  and  that  until  then,  he  could  not  be  marshaled  out  of 
any  of  his  securities,  or  defeated  in  any  of  the  remedies  which 
were  opened  to  others,  to  collect  fheir  debts. 

Upon  full  consideration,  we  decide,  that  the  rule  adopted  by 
Lord  Thurlow  is  the  true  and  just  one,  to  wit — ^that  the  debts 
of  a  partnership  are  in  equity  joint  and  several;  and  that  part- 
nership debts,  where  one  of  the  partners  is  dead,  may  at  once 
be  presented  against  his  estate,  though  the  surnvor  be  solvent 
and  within  the  jurisdiction  of  our  courts. 

We  advise  that  the  decree  of  the  court  of  probate  be  not 
reversed. 

In  this  opinion  Chubgh,  0.  J.,  and  Siobbs  and  Hdoiaji,  JJ.« 
concurred. 

Wattb,  J.,  delivered  a  dissenting  opinion* 

Decree  of  probate  affirmed. 


pABnmsHir  Dkbib  abb  Jonrr  anb  Sbvbral  in  equity:  MeLaki  v.  Ga^ 
«m'«  Eix^r,  37  Am.  Dec  777;  Ladd  ▼.  QrigwM^  46  Id.  443,  end  notee.  The 
principal  ceae  is  dted  to  the  same  point,  per  Fdeter,  J.,  diewnting,  in  Olm- 
jtead  V.  OlnuUad^  38  Conn.  228. 

Pabtnkbship  Cbkditor's  Right  to  Pbogekd  AOAnm  Ebxaxb  of  Db- 
GBASBD  Pabtnbr  in  equity  or  to  prove  hii  daim  under  the  otetnte  against  such 
estate,  though  the  surviving  partner  is  solvent:  See  McLam  v.  Oantm^a  Ib^r, 
37  Am.  Dec  777;  Ladd  v.  Oriswoidy  46  I<L  443,  holding  similar  dootrine  to 
the  principal  ease  The  case  is  approved  an  this  point  in  Lewig  v.  United 
StaUi,  14 Nat  Bank.  Beg.  69,  MndhkOlmeUad  v.  Olnut&Md,  38 Conn.  328, ;wr 
Foster,  J.,  dissenting.  It  is  cited  to  the  same  point  in  2Vay  etc.  Fwdmry  v. 
Wfiulow,  11  Blatchf.  617;  S.  C,  1  Bann.  ft  Ard.  Ptkt.  Gas.  102;  hut  while  it  is 
there  admitted  that  partnership  dehts  may  he  allowed  agsinst  the  estate  of  a 
deceased  partner  without  showing  the  survivor  to  he  insolvent,  ^ere  the  stat- 
ute requires  the  presentation  of  claims  within  a  limited  time,  it  is  held  that 
no  suit  at  law  or  in  equity  is  maintainable  against  the  representatives  of  the 
decedent  if  the  survivors  are  solvent  and  the  firm  assets  are  sufficient  to  pay 
the  debts.  In  the  case  of  /n  re  BioCt  9  Nat.  Bank.  Reg.  373,  it  is  held,  citing 
the  principal  case,  that  where  a  partner  sells  his  interest  to  his  copartner,  the 
oopartner  agreeing  to  pay  the  debts,  and  the  latter  becomes  bankrupt,  the 
joint  creditors  and  his  separate  creditors  share  pro  rata  in  his  estate,  without 
showing  that  the  joint  creditors  have  exhausted  their  remedy  against  the  re- 
tiring partner.    That  all  property  and  liabilities  of  a  partnenhip  devolve 


June,  1851.]      Allen  v.  Cemteb  Valley  Co.  333 

upon  the  snrvivor  at  Uw  where  the  firm  is  diBSolved  by  death,  see  Jones  ▼. 
Hardut^^  32  Am.  Dec.  180;  JTtiufer  v.  MeCaaUs,  53  Id.  711. 

RxsPBcnvx  BioBXB  of  Pabtnebship  and  SepakatbCbbditobs  as  to  prior- 
ity of  payment  oat  of  joint  and  separate  estate:  See  Ladd  v.  CfriawM,  46 
Am.  Deo.  443;  Btiehan  t.  Sumner,  47  Id.  305;  Kirby  v.  Schoonmaker,  49  Id. 
100;  Rice  v.  Barnard,  50  Id.  54,  and  cases  cited  in  the  notes  thereta  See 
also  AUen  v.  Cenier  VaXUy  Co.^  ii^fircL  In  DatoU  ▼.  Haweilj  33  N.  J.  £q.  74, 
the  principal  case  is  cited  as  repudiating  the  doctrine  that  separate  creditors 
of  a  partner  have  any  right  to  priority  of  payment  ont  of  his  separate  estate 
over  firm  creditors,  bat  that  doctrine  is  there  upheld  on  the  authority  ol 
WUder  ▼.  KeeUr,  23  Am.  Dec.  781,  and  other  cases.  The  oaM  is  dted  on  tba 
SMDe  point  in  VaiTs  Appeal^  37  Conn.  103. 
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[21  OomrxoxioDT,  180.] 

PiBimBBHiP  Chkditobs  have  No  SpBcmo  Lixn  ufok  Fibm  Assrb  tot 
the  payment  of  their  claims,  either  legal  or  eqnitable. 

Pabtnkbs  hayk  Lien  on  Jonrr  Funds  von  Payment  of  Joint  Debts  of 
the  firm,  by  means  of  which  the  right  of  the  joint  creditors  to  priority 
of  payment  ont  of  partnership  assets  are  worked  ont. 

GoiNO  Fibm  mat  Make  Bona  Fide  Dist&ibxttion  of  the  partnership 
funds  among  its  members,  or  change  them  from  joint  to  separate  estate. 

Bona  Fide  Transfer  bt  Going  Pabtnebship  of  Fibm  Pbopebty  to  a 
corporation  taking  in  payment  stock  of  the  corporation  to  be  held  by 
the  partners  individually,  not  made  in  contemplation  of  insolvency  or  to 
defeat  creditors,  can  not  be  impeached  by  partnership  creditors  on  a  bill 
filed  against  the  corporation  and  attaching  crediton  of  the  individual 
partners,  nor  have  the  joint  creditors  any  priority  over  separate  cred- 
iton with  respect  to  the  stock  received  by  the  partnen  in  payment, 
although  the  assets  at  the  time  of  the  transfer  were  barely  equal  to  the 
joint  debts. 

Bill  filed  by  the  plaintififs  as  creditors  of  the  firm  of  Hodges 
k  Sage  for  a  disooyeiy  and  an  injunction  against  certain  pro- 
ceedings at  law.  The  case  was  reserved  for  the  opinion  of  this 
court.  It  appeared  that  before  September  1,  1849,  the  said 
firm,  while  still  engaged  in  the  pursuit  of  its  business,  sold  and 
conveyed  to  the  defendant  corporation,  bona  fide^  a  certain 
steam-engine  and  other  property  of  considerable  value,  taking 
in  payment  sundry  shares  of  the  stock  in  said  corporation, 
which  were  transferred  to  each  of  the  partners  as  their  indi- 
vidual property.  The  assets  of  the  firm  were  at  the  time  of  the 
transfer  no  more  than  sufi&cient  to  pay  the  firm  debts,  but  this 
was  not  knovm  to  the  corporation  or  its  members,  and  the  firm 
became  openly  insolvent  on  September  11,  1849.  On  that  day 
and  the  day  after,  Joseph  H.  Sage,  defendant,  attached  certain 
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assets  of  the  firm  to  secure  debts  of  the  firm  due  him,  received 
from  one  of  the  partners,  in  port  payment  of  a  separate  debt  of 
sach  partner,  a '  transfer  of  his  shares  in  the  corporation,  and 
attached  the  shares  of  the  other  partner  for  a  separate  debt  due 
from  him;  and  another  separate  creditor  of  one  of  the  partners 
on  the  said  eleventh  of  September  took  a  mortgage  from  him  of 
the  1  said  engine,  etc.,  and  the  land  on  which  it  was.  The 
plaintiffs,  creditors  of  the  firm  before  September  1st,  attached 
on  September  19th  all  the  property  of  the  firm,  including  the 
engine,  etc.,  and  also  the  corporate  stock  of  each  of  the  part- 
ners.   They  afterwards  filed  this  bill. 

J,  H.  Hvhbard  and  (7.  Whittlesey ^  for  the  plaintifb. 

Seymour  and  H,  Qoodwin^  tot  ihe  defendants. 

By  Court,  Chubgh,  C.  J.  These  plaintiffs  have  similar  in- 
terests, but  not  a  joint  one,  in  the  object  of  their  application. 
The  controversy  here  is  between  the  plaintiffs  as  copEuiinership 
creditors  of  the  firm  of  Hodges  &  Sage  and  the  defendants  as 
the  separate  creditors  of  or  claimants  under  Hodges  &  Sage  in- 
dividually. The  plaintiffs  go  especially  for  the  steam-engine, 
boiler,  etc.,  which  were  confessedly  joint  copartnership  estate 
when  their  debts  were  contracted,  and  prior  to  the  sale  and 
delivery  of  them  to  the  Center  Valley  Company;  or  they  claim 
the  stock  which  was  the  avails  thereof,  notwithstanding  the 
manner  in  which  it  was  subscribed  for  and  taken.  The  claim 
of  the  plaintiffs  is  based  upon  what  they  supposed  to  be  the 
true  doctrine  of  courts  of  equity  on  this  subject — that  the  cred- 
itors of  a  copartnership  have  a  Uen  or  such  an  equitable  claim 
upon  its  assets  that  upon  its  insolvency  they  can  make  them 
applicable  to  the  payment  of  their  joint  debts  in  preference  to 
any  claims  which  the  separate  and  individual  creditors  of  the 
respective  copartners  can  make  to  them. 

There  certainly  is  veiy  strong  language  found  in  the  books  in 
support  of  this  general  claim  of  the  plaintiffs.  Thus  it  is  said, 
in  Brewster  v.  Eiammet,  4  Conn.  540,  that  ''the  equitable  prop- 
erty in  the  goods  attached  is  vested  in  the  creditors  of  the 
copartnership;"  and  in  Witter  v.  Richards,  10  Id.  87,  the  court 
says,  ''  that  the  partnership  creditors  generally  have  a  right  to 
the  partnership  effects,  in  preference  to  the  creditors  of  an  in- 
dividual partner,  has  not  been  disputed."  And  in  FUley  v. 
Phelps,  18  Id.  296,  the  doctrine  is  declared  to  be,  ''that  part- 
nership debts  are  to  be  paid  out  of  partnership  funds  in  prefer- 
ence to  debts  against  any  individual  member  of  the  company." 
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In  the  case  of  Burius  y.  T^dcUl,  4  Barb.  588,  Strong,  J.,  says: 
''  It  is  clearly  settled  that  the  joint  creditors  have  then  the  first 
eqoitablA  claim  upon  the  whole  for  the  satisfaction  of  their 
debts."  Sometimes  the  copartnership  property  is  called  a  trust 
fund  for  the  benefit  of  creditors,  and  sometimes  it  has  been 
said  that  the  copartnership  creditors  have  a  lien,  or  a  qtutsi  lien, 
upon  it.  But  whatever  may  be  the  exact  nature  and  extent  of 
their  rights,  we  think  it  certain  that  they  have  at  least  a  claim 
of  priority  of  payment  out  of  the  joint  funds  so  long  as  they 
continue  to  be  joint:  2  Story  Eq.  Jur.,  sec.  1258. 

That  copartnership  creditors  have  no  specific  lien,  legal  or 
equitable,  a  priori^  upon  the  joint  funds,  we  consider  to  be 
well  settled;  no  more  than  any  individual  creditor  has  a  lien 
upon  the  private  estate  of  his  debtor.  In  either  case  the  lien 
is  created  by  the  levy  of  the  writ  of  attachment  or  of  execution 
upon  the  property  of  the  debtor.  The  partners  have  the  lien, 
and  especially  the  solvent  ones,  and  have  a  right  to  insist  that 
the  joint  funds  shall  pay  the  joint  debts,  and  in  this  way  and  by 
enforcing  the  equities  or  lien  of  the  partners,  the  creditors  of  the 
copartnership  come  to  their  rights,  whatever  they  are,  and  thus 
these  rights  are  worked  out,  as  the  authorities  say.  This  has 
been  the  received  doctrine  on  this  subject  ever  since  the  case  of 
Ex  parte  Euffin,  6  Ves.  119,  decided  by  Lord  Eldon  in  1801: 
Campbell  v.  MulleU,  2  Swans.  551;  Bissett  on  Part.  106;  Qow  on 
Part.  296;  Collyer  on  Part.  837;  Story  on  Part.,  sec.  326;  2 
Story  Eq.  Jur.,  sec.  1253.  If,  therefore,  the  partners  have  the 
lien,  the  creditors  can  not  have  it. 

As  the  plaintiffs  had  no  specific  lien  on  the  steam-engine,  etc., 
on  the  first  day  of  September,  1849,  when  it  was  sold  and  deliv- 
ered to  the  Center  Valley  Company,  their  attachments  not  hav- 
ing been  levied  until  several  weeks  after  this,  why  are  not  this 
Bale  and  its  consequences  to  be  approved  and  sustained  ?  The 
plaintiffs  say,  because  at  that  time  Hodges  &  Sage  were,  in  fact, 
insolvent,  and  had  no  right  to  withdraw  the  company  assets 
from  the  reach  of  the  copartnership  creditors,  and  convert  the 
avails  into  separate  estate  to  the  prejudice  of  the  joint  creditors, 
as  they  have  done,  by  the  sale  of  the  joint  property,  and  by 
their  separate  and  individual  subscriptions  for  the  stock  received 
in  payment.  If  this  had  been  done  fraudulently,  in  contempla- 
tion of  actual  and  open  insolvency,  and  with  a  design  to  defeat 
the  claims  of  the  plaintiffs  or  other  copartnership  creditors,  and 
with  the  knowledge  and  assent  of  the  Center  Valley  Company, 
0^  these  defendants,  this  claim  of  the  plaintiffs  could  not  be 
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resiBted:  it  would  be  sustained  by  the  general  and  conservatiYe 
principle,  that  the  fraud  of  the  parties  would  ha^e  destroyed 
the  legality  of  the  sale. 

But  here  no  fraud  is  proved.  It  is  found  only  that  at  the  time 
of  the  sale  the  company  assets  did  not  exceed  in  value  the 
amount  of  the  company  liabilities;  but  Hodges  &  Sage  were 
prosecuting  their  business  in  the  usual  manner,  and  perhaps 
without  a  knowledge  of  their  exact  condition;  and  as  in  other 
cases  of  declared  insolvency,  which  have  been  preceded  by  a 
length  of  time,  and  sometimes  by  years,  wherein  a  comparison 
of  assets  with  liabilities  would  show  an  insolvent  condition. 
And  whatever  Hodges  &  Sage  might  have  suspected  or  even 
known,  it  is  not  found  that  these  defendants  had  any  knowledge 
of  their  pecuniary  state:  they  knew  only  that  when  the  steam- 
engine,  etc.,  was  purchased,  it  was  copartnership  property. 

While  the  business  of  a  copartnership  is  going  on,  and  no 
dissolution  by  death,  bankruptcy,  insolvency,  etc.,  requiring 
the  marshaling  of  assets,  there  is  no  legal  objection  to  a  bona 
fide  distribution  of  the  copartnership  funds  among  the  mem- 
bers of  the  firm,  or  a  change  of  them  from  joint  to  separate 
estate.  Indeed,  it  is  the  purpose  of  all  business  operations, 
whether  copartnership  transactions  or  otherwise,  to  benefit  in- 
dividuals. And  copartners  always  act  for  the  ultimate  advan- 
tage of  themselves  individually,  and  with  the  intent  that  the 
property  and  its  avails  shall,  at  some  day,  become  separate 
estate. 

The  leading  case  of  Ex  parte  BuffiUy  6  Yes.  119,  before  cited, 
fully  recognizes  the  right  of  copartners  to  convert  joint  into 
separate  property,  even  to  the  very  time  and  by  the  very  act  of 
dissolution.  Lord  Eldon  says:  "  Therefore  a  bona  fids  transmu- 
tation of  the  property  is  understood  to  be  the  act  of  men  act- 
ing fairly,  winding  up  the  concern,  and  binds  the  creditors." 
And  again:  *'  To  say  this  seems  to  me  a  monstrous  proposition, 
that  which,  at  any  time  during  the  partnership,  has  been  part 
of  the  partnership  effects,  shall,  in  all  future  time,  remain  part 
of  the  partnership  effects,  notwithstanding  a  bona  fide  act." 
Considerations  of  public  policy  were  strongly  urged  by  Sir 
Samuel  Eomilly  in  that  case,  in  opposition  to  this  view  of  the 
lord  chancellor;  but  he  resisted  them,  and  expressed  the  opin- 
ion, that  a  contraiy  doctrine  would,  in  the  absence  of  fraud, 
put  a  stop  to  all  commercial  transactions.  Bissett,  a  respectable 
writer  on  the  law  of  partnership,  says,  in  view  of  all  the  author* 
ities  on  the  subject,  ''that  notwithstanding  the  rights  of  the 
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joint  creditors,  the  partners  may  convert  the  joint  property  into 
separate  property;  for  having  no  lien  on  the  property,  the  joint 
creditors,  when  notice  of  dissolution  is  given,  can  not  prevent 
the  partners  from  effectually  transferring  it,  by  bona  fide  aliena- 
tion," etc.  And  again  he  says:  ''The  partners  may,  during  the 
partnership,  convert  joint  into  separate  property,  or  separate 
into  joint,  and  the  property  will,  at  the  dissolution,  be  held  to 
possess  that  character  which  is  then  impressed  upon  it:"  Bissett 
on  Part  108,  111;  Gow  on  Part.  296;  CoUyer  on  Part.  334,  511; 
Story  on  Part.  527;  Kimball  v.  Thompscm,  13  Met.  283. 

Let  these  principles  be  applied  here.  Hodges  &  Sage,  about 
the  first  day  of  September,  1849,  while  pursuing  the  copartner- 
ship business,  sold  and  delivered  to  the  Center  Valley  Company 
the  steam-engine,  boiler,  etc.,  in  question,  and  received  in  pay- 
ment the  stock  of  the  company  as  separate  estate,  which  has 
since  been  transferred  to  and  attached  by  Josiah  H.  ^ge,  a 
separate  creditor;  and  all  this  some  time  before  the  actual  fail- 
ure and  open  insolvency  of  the  copartners,  and  several  weeks 
before  the  plaintifb  had  any  pretense  of  lien  upon  it  by  their 
attachments. 

It  must  follow,  we  think,  that  there  was  no  tri^bt  attached  to 
this  property  in  the  hands  of  these  defendants.  To  bold  other- 
wise would  defeat  the  operation  of  the  principles  we  have  rec- 
ognized, and  be  equivalent  to  the  doctrine,  that  what  has  been 
must  ever  be  copartnership  property  until  all  joint  debts  are 
paid,  and  thus  obstruct  ordinary  copartnership  dealings. 

Had  fraud  been  proved,  and  the  rights  of  these  creditors  rec- 
ognized, a  further  question  suggested  in  the  argument  would 
have  claimed  more  of  our  attention — ^whether  these  plaintifSs, 
as  copartnership  creditors,  could  have  enforced  their  prior  rights 
in  this  way.  The  language  of  the  books  is,  that  the  rights  and 
equities  of  the  joint  creditors  are  to  be  worked  out  only  through, 
the  lien  or  equities  of  the  partners. 

That  this  is  generally  true  we  admit;  and  especially  where 
there  is  to  be  a  settlement  of  a  partnership  concern,  either  by 
the  partners  themselves  or  by  a  solvent  partner,  or  a  surviviug 
one,  or  by  an  administrator,  assignee,  or  receiver,  etc.  But 
there  are  cases  of  a  different  character,  and  this  is  one  of  them; 
and  BO  were  the  cases  of  Brewster  v.  Hawmet,  4  Conn.  540,  and 
Wilier  v.  Richards^  10  Id.  37.  Here  the  partners,  Hodges  and 
Sage,  are  both  insolvent,  and  take  no  interest  in  the  settlement  of 
their  former  business,  but  leave  the  creditors  of  the  copartnership 
to  take  care  of  themselves;  and  here  have  been  no  prooeeding8« 
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by  anybody,  in  the  way  of  making  distribution  or  marshaling 
assets.  In  the  case  of  Brewster  y.  Hammeiy  this  court  refused 
to  take  the  copartnership  effects  out  of  the  hands  of  a  separate 
attaching  creditor  and  place  them  back  again  into  the  hands  of 
insolvent  partners,  because  that  would  defeat  the  rights  of  joint 
creditors;  and  in  such  a  case,  it  was  supposed  that  the  copart- 
nership creditors  had  an  equitable  property  in  the  goods  at- 
tached by  a  separate  creditor,  which  they  could  themselyes  en* 
force,  independently  of  tlie  insolyent  partners.  And  in  the  case 
of  water  T.  RichardB  the  court  recognized  and  enforced  the 
preferable  claim  of  copartnership  creditors  to  the  joint  effects 
against  a  prior  attaching  creditor  of  one  of  the  copuiniers  upon 
their  own  application,  where  both  partners  were  insolvent.  In 
such  cases  of  insolvency  it  may  well  be  said,  we  think,  that  the 
joint  effects  then  remaining  may  be  treated  as  a  trust  fund  for 
joint  creditors,  who  will  be  substituted  in  equity  to  the  rights 
of  the  partners,  and  be  permitted  to  pursue  the  proper  remedies 
to  enforce  their  prior  rights,  as  was  done  in  the  above-cited 
case  of  WUUer  v.  Richards y  10  Id.  87;  2  Story  Eq.  Jur.  600,  sec. 
1253.  But,  as  we  have  seen,  the  facts  of  this  case  do  not  call 
for  the  application  of  such  a  principle,  inasmuch  as  the  plaintifb 
have  not  clearly  established  a  prior  or  preferable  right:  so  thai 
we  must  advise  that  their  bill  be  dismissed. 

In  this  opinion  the  other  judges  concurred. 

Bill  dismissed. 

Right  or  Pabtnxbship  CBXDrroRS  to  Pbiobtty  of  payment  oat  of  paitQer^ 
ship  assets:  See  the  cases  cited  in  the  note  to  Oamp  v,  Orant,  euUe,  8121.  la 
Harmcn  v.  Glarh^  13  Gray,  121,  and  CaJUforma  Furniture  Co.  ▼.  HaJtiey,  64  OsL 
318,  the  principal  case  is  cited  to  the  point  that  in  case  of  insolvency,  crediton 
have  such  right  of  priority,  to  be  worked  out  through  the  lien  of  the  partners 
inter  wse.  But  while  the  partnership  is  still  going  on,  the  joint  creditors  have 
no  lien  to  prevent  the  transmutation  of  joint  into  sepaxate  property,  in  good 
faith,  and  the  estate  is  not  then  specifically  subject  to  the  payment  of  the 
joint  debts:  Beeeher  v.  Stevens,  43  Conn.  592.  Thus  one  partner  may  retire 
and  transfer  all  his  interest  in  good  faith  to  his  copartner  when  the  property 
becomes  separate  and  there  is  no  lien  thereon  in  favor  of  the  joint  caeditors: 
Dimon  v.  Hazard,  32  N.  T.  66,  79,  dting  the  principal  case.  In  Howe 
V.  Lawrence,  9  Gush.  556,  it  is  held  that  the  bona  JSdea  of  the  transaction  is 
the  only  test  by  which  to  determine  the  right  of  joint  creditors  of  a  firm  to 
have  assets  transferred  to  an  individual  partner  upon  dissolution  applied  to 
their  debts,  and  that  if  such  transfer  Is  maAe  bona  fidt  for  a  valuable  consid- 
eration, the  property  becomes  separate  estate  not  subject  to  claims  of  firm 
creditors,  citing  AVLen  v.  CenXer  Vailey  Co.  and  other  cases.  But  where  part- 
ners individuaUy  transfer  their  shares  to  other  persons,  there  having  beea 
no  distribution  between  the  partners,  and  no  transfer  by  the  joint  act  of  all 
or  by  one  in  the  name  of  all,  and  no  creditors  of  the  new  firm  aasert  any 
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daim,  it  is  held,  in  Mmagh  v.  WhiiioeU^  52  N.  Y.  171  >  that,  so  loDg  as  the 
property  continues,  the  joint  creditors  may  assert  their  priority  as  against 
creditors  and  transferees  of  the  individual  partners.  As  an  illustration  of  the 
general  power  of  a  going  partnership,  or  members  thereof,  to  make  arrange- 
stents  and  contracts  which  may  be  beneficial  to  their  interests,  Allen  v. 
CtnUr  Valley  Co.  is  referred  to  in  Davu  v.  Dodge,  30  Mich.  270,  where  it  is 
held,  that  an  agreement  or  understanding  between  two  firms,  assented  to  by 
their  respective  firms,  that  accounts  of  individual  members  of  either  firm 
with  the  other  are  to  be  treated  as  firm  accounts,  is  valid  and  may  be 
SBforced  where  no  creditor  of  either  firm  or  of  any  partner  objects. 
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St.  AimBEw's  Bat  Land  Compant  v.  Mttohell. 

[4  Flobzda,  192.] 

Action  of  Ck>yENANT  is  Proper  Remsdy  for  all  breachea  of  contract  undef 
seal. 

Parties  to  Contract  are  Liable  aooording  to  the  form  in  which  they  re- 
spectively execute  the  contract.  One  party  may  be  liable  in  asmmpnif 
while  the  other  is  liable  in  covenants 

Form  of  Action  against  Corporation  is  not  determined  by  the  form  in 
which  the  agent  contracts. 

Whether  Agent  of  Corporation  is  Appointed  bt  Official  Act  under 
the  corporate  seal  or  by  a  mere  resolation  of  the  directors  is  immateriaL 

Deed  Professing  to  have  been  Made  bt  Corporation,  signed  and  sealed 
by  a  committee  of  the  same,  will  be  presumed  to  be  the  deed  of  the  cor- 
poration, when  the  latter  ratifies  and  adopts  the  act  by  bringing  suit 
against  the  other  party  for  a  breach  of  the  contract. 

It  is  not  Necessary  that  Charter  of  Corporation  should  Confer 
Power  of  Contracting  bt  Agent  or  committee  in  order  to  give  it 
that  right,  as  all  aggregate  corporations  from  necessity  must  act  and 
contract  through  and  by  means  of  agents. 

When  Mode  is  Prescribed  in  Charter  or  act  of  incorporation,  in  which 
the  officers  or  agents  of  a  corporation  most  act,  that  mode  must  be 
strictly  pursued  in  order  to  render  their  acts  or  contracts  obligatory  on 
the  corporation. 

AonoN  of  covenant  brought  by  plaintiffs  against  N.  H.  Mitch- 
ell upon  an  agreement,  a  copy  of  which  is  hereto  appended  * 
**  Territory  of  Florida,  Washington  county.  This  memoran- 
dum of  an  agreement  made  and  entered  into  between  the  St. 
Andrew's  Bay  Land  Company  on  the  one  part  and  Nicholas  H. 
Mitchell  of  the  other  part,  witnesseth:  That  the  said  company 
has  this  day  leased  to  the  said  Mitchell,  until  the  first  day  of 
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January,  1845,  the  block  or  square  lying  on  St.  Andrew's  Bay, 
the  houses  and  premises  known  as  the  hotel  block,  for  and  in 
consideration  of  one  dollar,  the  receipt  whereof  is  hereby 
acknowledged,  and  for  the  further  consideration  that  the  said 
Mitchell  shall,  as  soon  as  he  can,  take  possession  of  the  prem- 
ises, keep,  or  cause  to  be  kept,  until  the  said  first  day  of  Janu- 
ary, 1845,  an  orderly  and  comfortable  hotel,  for  the  accommo- 
dation of  such  persons  as  may  visit  or  move  to  said  bay.  The 
said  company  to  finish  the  buildings,  and  the  said  Mitchell  to 
famish  his  own  furniture  and  provisions,  and  other  articles  con- 
venient for  such  an  establishment,  and  to  make  such  fencing 
and  other  arrangements  as  he  may  deem  necessary,  the  said 
company  furnishing  the  plank  and  nails  that  may  be  required. 
The  said  company  further  agrees  that,  at  the  expiration  of  the 
term  of  the  lease,  it  will  purchase  from  said  Mitchell  the  furni- 
ture which  may  be  in  said  house,  at  such  price  as  may  be  fixed 
by  two  persons  selected  by  the  parties,  one  by  each,  and,  in 
case  of  their  disagreement,  an  umpire  selected  by  them.  The 
said  Mitchell  is  to  have  the  use  of  the  house  near  said  premises, 
known  as  Long's  house,  as  a  stable,  until  a  stable  shall  be  erected 
.  by  the  company.  Signed,  sealed,  and  delivered  duplicates,  this 
eleventh  day  of  May,  1841.  [Signed]  The  St.  Andrew's  Bay 
Land  Company,  by  Kichard  H.  Long  [seal],  Wm.  Nickels 
[seal],  A.  H.  Bush  [seal],  committee.  N.  H.  Mitchell  [seal]." 
The  defendant  demurred  to  the  declaration,  on  the  ground  that 
the  action  did  not  lie.  The  demurrer  was  sustained,  and  plaint- 
iffs appealed. 

Keyes,  for  the  plaintiffs. 

Yonge  and  Woodward^  for  the  defendant. 

By  Court,  Thompson,  J.  The  plaintiff  in  error,  who  was 
plaintiff  in  the  court  below,  brought  covenant  against  the  de- 
fendant in  error,  on  an  agreement  which  was  signed  and  sealed 
by  Mitchell,  but  which  was  not  sealed  by  the  company,  but  was 
sealed  by  the  committee  who  represented  the  corporation,  with 
their  private  seals.  On  demurrer  to  the  declaration,  judgment 
was  given  for  the  defendant.  At  the  foot  of  the  demurrer  the 
following  point  is  stated,  viz.:  "That  the  form  of  action  is 
misconceived  herein,  to  wit,  that  the  corporation,  having  con- 
tracted through  a  committee  not  authorized  imder  its  corporate 
seal,  and  thus  not  being  liable  in  an  action  of  covenant,  the  de- 
fendant 18  not  liable  in  this  form,  but  only  in  assumpsit." 

It  has  been  further  urged  in  argument  here,  that  there  is 
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nothing  to  show  that  the  St.  Andrew's  Bay  Land  Company 
made  any  agreement,  the  writing  having  been  signed  by  certain 
persons  as  a  committee,  who  do  not  allege  that  they  were  agents, 
or  set  forth  their  powers — ^that  the  charter  confers  no  power  on 
the  company  to  contract  by  committee,  and  therefore  the  com- 
pany is  not  bound,  and  the  agreement  is  void  for  want  of  mutu- 
ality. 

That  the  action  of  covenant  is  the  remedy  which  the  law 
assigns  for  all  breaches  of  a  contract  under  seal  has  been  too  long 
and  too  well  settled  to  be  doubted  at  this  day,  and  there  can  be 
no  reason  to  doubt  the  fact  that  the  defendant  in  this  case  did 
both  sign  and  seal  the  writing  upon  which  the  suit  is  founded — 
it  is  so  alleged  in  the  declaration,  and  admitted  by  the  demur- 
rer. But  the  position  here  seems  to  be  that  because  the  plaint- 
iff may  not  be  liable  in  this  form  of  action  for  any  breach  of  the 
contract  on  his  part,  the  defendant  is  not — ^that  the  respective 
parties  to  a  contract  can  only  have  their  remedies  against  each 
other  for  breaches  of  the  same  contract  in  the  same  form  of  ac- 
tion. We  do  not  so  understand  the  law.  The  parties  are  liable 
according  to  the  form  in  which  they  renpectively  execute  the 
contract — it  is  not  necessaiy  that  the  form  of  the  remedy  should 
be  the  same.  In  Sutherland  v.  Imhnan^  3  Esp.  42,  the  plaintiff 
had  sealed  as  well  as  signed  the  agreement,  the  defendant  had 
not;  the  plaintiff  brought  his  action  in  asswmpsU^  and  Lord  Eldon 
ruled,  the  objection  that  the  action  was  misconceived  having 
been  taken,  that  the  binding  by  deed  ought  to  be  mutual  to 
make  it  necessary  for  the  plaintiff  to  sue  in  covenant;  the  de- 
fendant, never  having  sealed  the  articles,  could  not  be  sued  in 
that  form  of  action,  and  aasumpsii  was  rightly  brought.  In 
RandaU  v.  Van  VecIUen,  19  Johns.  667  [10  Am.  Dec.  193],  Piatt, 
J.,  says  that  the  form  of  an  action  against  a  corporation  is  not 
determined  by  the  form  in  which  the  agent  contracts,  though 
it  is  otherwise  in  the  case  of  individuals.  He  says  further : ' '  Nor 
will  it  make  any  dilTerenco  whether  the  agents  for  the  corpora- 
tion were  appointed  under  the  corporate  seal,  or  by  a  resolution 
in  the  journals.  It  may  legally  be  done  in  either  mode;  and 
whether  it  be  in  the  one  mode  or  the  other  can  not  vary  the  f  oro 
of  the  action  against  the  corporation." 

The  case  of  liose  v.  Poulton,  2  Bam.  &,  Adol.  822,  is  directly 
in  point;  the  deed  was  intended  to  be  executed  in  full  by  the 
respective  parties,  and  there  were  mutual  covenants;  the  plaint- 
iffs, who  had  not  signed  and  sealed  the  deed,  brou|;|^ht  theix 
action  of  covenant,  and  it  was  sustained. 
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As  to  the  second  point,  it  seems  that  the  fact  that  this  action 
is  brought  by  and  in  the  name  of  the  St.  Andrew's  Bay  Land 
Company  has  escaped  the  attention  of  the  counsel  for  defendant 
in  error.  The  declaration  alleges  that  the  deed  in  question  was 
signed  and  sealed  by  the  defendant,  and  by  him  delivered  to  the 
company,  and  throughout  treats  the  contract  as  made  to  and 
with  the  company — ^all  which  is  admitted  by  the  demurrer.  The 
deed  itself,  of  which  profert  is  made,  and  which  is  filed 
with  the  declaration,  states  that  it  is  a  "memorandum  of  an 
agreement  made  and  entered  into  between  the  St.  Andrew's  Bay 
Land  Company  on  the  one  part  and  Nicholas  H.  Mitchell  of 
the  other  part,"  and  it  is  signed  "  The  St.  Andrew's  Bay  Land 
Company,  by  Richard  H.  Long,  Wm.  Nickels,  A.  H.  Bush, 
committee."    As  also  signed  and  sealed  by  the  defendant. 

Although  it  is  signed  and  sealed  by  the  committee,  the  deed 
professing  to  have  been  made  by  the  corporation,  the  signatures 
of  the  committee  will  be  presumed  to  have  been  made  on  its 
behalf,  and  this  presumption  will  amount  to  full  proof  where, 
as  in  this  case,  the  corporation  ratifies  and  adopts  the  act  by 
bringing  suit  against  the  other  party  for  a  breach  of  the  con- 
tract, as  upon  a  contract  made  with  it.  Nor  do  we  consider  it 
necessary  that  the  committee,  acting  for  the  corporation,  should 
state  their  authority  to  do  so,  and  set  forth  whether  it  was  by 
deed  or  otherwise.  The  defendant  when  the  contract  was 
entered  into  might  have  required  the  exhibition  of  the  authoiity 
of  the  committee,  or  he  might  have  waived  such  exhibition  and 
hav^  relied  on  the  personal  responsibility  of  the  individuals 
composing  the  committee,  in  the  event  that  they  had  assumed 
to  act  without  sufficient  warrant,  and  the  corporation  had  refused 
to  acknowledge  their  action.  But  we  have  here  to  do  with  the 
declaiationy  which  alleges  that  the  company  made  the  contract, 
and  which  allegation  is  in  due  form,  the  facts  being  stated 
according  to  their  legal  effect.  It  was  unnecessaiy  to  allege 
that  the  plaintiff  entered  into  the  contract  by  an  agent:  Bank  of 
Metropolis  v.  ChUtachlick,  14  Pet.  27. 

The  effect  of  the  ruling,  in  WkUe  v.  Skinner,  13  Johns.  307 
[7  Am.  Dec.  381],  cited  by  counsel  for  defendant  in  error,  is  mis- 
apprehended. In  that  case,  the  defendant,  who  was  director  of  a 
manufacturing  company,  was  sought  to  be  held  personally  liable 
on  a  contract  which  he  had  entered  into,  as  director  of  the  com- 
pany,  with  the  plaintiff.  He  pleaded  in  bar  that  he  was  one  of 
the  directors  and  an  agent  of  the  company,  and  had  executed 
the  agreement  in  that  capaciiyy  and  not  otherwise,  of  which  the 


344  St.  Andrew's  B.  L.  Co.  v.  MrrcHEix.      [Florida, 

plaintiff  had  noiiGe.  On  demurrer  to  the  plea,  it  was  held  that» 
to  exonerate  himself  from  the  claim  made  upon  him  in  his 
private,  individual  capacity,  he  was  bound  to  aver  and  prove 
that  he  had  authority  to  seal  for  his  co-directors,  and  therefore 
the  plea  was  bad,  in  not  setting  forth  that  he  had  such  author- 
ity; that  if  he  was  not  personally  bound,  he  ought,  by  his  plea, 
to  have  shown  that,  upon  the  covenant,  the  plaintiff  had  a  right 
of  action  against  some  other  person.  The  difference  between 
this  case  and  the  point  in  support  of  which  it  is  cited,  is  so  ob- 
vious that  further  comment  is  deemed  unnecessary.  There  is 
no  doubt  that  if  the  committee  acted  without  authority,  the  in- 
dividuals composing  it  would  be  individually  liable;  but  that 
question  can  not  arise  here,  the  company  having  adopted  and 
ratified  the  act  of  the  committee,  and  are  here  complaining  of  a 
breach  of  the  contract  by  the  other  party  thereto. 

The  remaining  point  to  be  considered  is,  that  which  alleges  a 
want  of  power  by  the  charter  in  the  company  to  contract  by  a 
committee.  All  aggregate  corporations  from  necessity  must  act 
and  contract  through  and  by  means  of  agents,  but  we  have 
never  thought  it  of  any  importance  by  what  name  or  description 
the  agents  were  known  and  designated.  The  agent  or  agents 
employed  may  be  called  president,  director,  trustee,  cashier,  or 
secretary,  or  even  a  committee,  without  altering  substantially 
their  cliaracter  as  agents.  Where  the  charter  or  act  of  incor- 
poration prescribes  the  mode  in  which  the  officers  or  agents  of 
a  corporation  must  act,  to  render  their  acts  or  contracts  obliga- 
tory on  the  corporation,  that  mode  must  be  strictly  pursued; 
but  we  do  not  understand  from  the  charter  of  this  company  that 
there  is  any  particular  mode  prescribed  by  which  it  is  to  con- 
tract within  the  limits  of  its  authority,  nor  is  there  any  particu- 
lar officer  designated  whose  sanction  or  signature  is  necessary 
to  give  validity  to  the  act.  In  T?ie  Bank  of  the  Metropolis  v. 
Ouitachlick,  14  Pet.  27,  the  agreement  had  been  made  by  the 
president  and  cashier  of  the  bank,  and  the  objection  was,  that 
the  act  was  not  within  the  competency  of  those  officers  as  such. 
The  court  says,  ''it  was  unquestionably  in  the  power  of  the 
bank  to  give  authority  to  its  own  officers  to  do  so."  From  the 
charter  of  this  company,  we  do  not  see  any  objection  to  the  au- 
thorization of  a  committee  to  make  the  agreement  in  question 
for  it.  It  might  well  be  questioned  whether  this  position,  il 
well  founded,  properly  comes  up  on  this  demurrer  book,  but 
we  have  considered  it  as  if  it  was  rightfully  preeented,  and  do 
not  think  it  sufficient 
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Upon  the  whole  record,  we  are  of  opinion  that  the  circuit 
court  should  hav^e  overruled  the  demurrer,  the  declaration  and 
the  matters  therein  set  forth  being  clearly  sufficient  to  enable 
the  plaintiff  to  sustain  the  action,  and,  therefore,  we  order  and 
adjudge  that  the  judgment  of  the  circuit  court,  sustaining  the 
demurrer  of  defendant  to  plaintiff's  declaration,  be  reversed  and 
set  aside,  and  the  cause  remanded  to  the  circuit  court  of  the 
western  circuit,  sitting  in  and  for  the  counly  of  Walton,  with 
authority  to  said  court,  upon  application  of  defendant,  to  give 
leave  to  answer  over  to  said  declaration,  and  for  such  other  and 
further  proceedings  as  may  be  necessary  and  proper  in  the 
premises. 

Judgment  reversed  witii  costs. 


Action  fok  Brbach  of  Contract,  Form  or:  See  Boss  v.  MUne,  37  Am, 
Dec  640;  Selma  A  T,  R,  R,  Co.  ▼.  Tipton^  39  Id.  344. 

Appointmsnt  or  Agknts  of  CJoBPORATiONa — ^The  appointment  of  an 
agent  of  a  corporation  need  not  be  made  nnder  its  seal:  Qainiwn  v.  CfmbB^  22 
Am.  Deo.  120.  And  a  corporation  may  be  boond  by  the  record  of  its  pro- 
ceedings, without  the  annexation  of  a  seal,  when  it  acts  throngh  a  board  of 
dincters  and  keeps  a  register  of  its  acts:  Id. 

LlABUJTT  OF  COBPORATIOX   ITPON  CONTRACTS  MaDX   BT  ITS  AUTHORIZED 

AosNTS. — A  corporation  is  responsible  for  the  acts  of  its  agents  done  within 
the  scope  of  its  business  and  at  its  command:  Rabassa  v.  Orleana  Nav,  Co., 
25  Am.  Dec.  200;  LeggeU  v.  N.  J.  M.  dt  B.  Co.,  23  Id.  728;  Jfotf  v.  HtchB, 
13  Id.  650;  (kariwn  v.  ConAs,  22  Id.  120. 

CoxKPOBATiON  AcTS  THROUGH  AoENTB. — ^A  corporation  can  do  no  act  ex- 
cept through  the  instrumentality  of  others:  Lyman  v.  WMU  River  Bridge 
Co.,  16  Am.  Dec.  705. 

Effect  of  Approval  bt  Corporation  of  Unauthorized  Acts  of  na 
Agents. — A  oorporation  may  approve  unauthorized  acts  of  its  agents,  and 
make  them  its  own,  which  approval  may  be  either  manifested  by  express  ac- 
knowledgment or  act,  or  infeired  from  circumstances:  LeggeU  v.  N.  J,  M,  <fr 
B,  Co.f  23  Am.  Dec  728;  and  approval  by  a  oorporation  of  the  acts  of  one 
acting  as  its  agent  makes  those  acts  as  valid  as  though  authorized  in  the 
Brst  inatance:  Everett  v.  UnUed  Stales,  30  Id.  584;  MarlaU  v.  Levee  8.  C.  P. 
Co.,  29  Id.  468;  Baher  v.  Meehanie^  I%re  Ina.  Co.,  20  Id.  664;  Deepaiek  Lhm 
▼.  BOkmnf  Mfg.  Cb.»  37  Id.  203;  WImM  v.  AlAoU,  37  Id.  227. 
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MOBBOW    £T    AL.    V.   HaNSON. 

£9  GaoBOiA,  896.] 

Whibb  thbrb  is  Total  Failubx  of  Consipebation,  sad  the  defendant 
has  derived  no  benefit  from  the  contract,  or  none  beyond  the  amount  of 
money  which  he  hoe  already  advanced,  such  total  failure  of  consideration 
may  be  shown  in  bar  of  the  action. 

Whbrb  Defendant  Pleads  Total  Failure  of  Consideration,  aud  al- 
leges a  parol  warranty  of  property  for  which  a  note  was  given,  plaintiff 
can  not  avoid  the  defense  by  insisting  upon  the  statute  of  limitations. 

AssmcpsiT  broaght  by  S.  Hanson  against  B.  E.  and  Y.  P. 
Morrow,  to  recover  a  balance  due  upon  certain  promissory  notes 
made  by  the  defendants.  The  latter  pleaded  want  of  considera- 
tion, to  which  plea  plaintiff  demurred,  on  the  ground  that  the 
consideration  was  given  by  parol,  and  that  as  the  period  of  four 
years  had  elapsed  from  the  time  of  malring  the  parol  warranty 
(so-called  consideration),  the  defense  was  barred  bjr  the  statute 
of  limitations. 

W.  W.  Olark,  for  the  plaintiflBsi. 

J.  Floyd,  for  the  defendant. 

By  Court,  Wabneb,  J.  The  only  point  in  this  caae  is,  whether 
in  a  suit  upon  a  promissory  note  by  the  plaintiff,  the  defendant 
may  show,  by  way  of  defense,  a  warranty  of  the  property  for 
which  the  note  was  given,  and  that  the  consideration  had  totally 
failed,  the  warranty  being  by  parol,  and  more  than  four  years 
having  elapsed  from  the  time  of  making  such  parol  warranty. 
The  general  rule  of  law  is,  that  where  there  is  a  total  failure  ol 
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the  consideration,  and  the  defendant  has  derived  no  benefit  from 
the  contract,  or  none  beyond  the  amount  of  money  which  he  had 
abready  advanced,  such  total  failure  of  consideration  may  be 
shown  in  bar  of  the  action:  2  Greenl.  Ev.,  sees.  113,  136.  So 
long  as  the  plaintiff  has  the  legal  right  to  sue  the  defendant,  be 
may  defend  himself  by  showing  he  has  no  cause  of  action  against 
him.  The  note  of  the  plaintiff  imports  a  consideration  on  its 
face,  but  it  is  competent  for  the  defendant  to  show,  either  that 
there  was  no  consideration,  or  that  the  consideration  for  which 
it  was  given  has  totally  failed;  in  other  words,  that  the  plaintiff 
has  no  cause  of  action  against  him;  and  it  is  not  competent  for 
the  plaintiff  to  insist  upon  the  statute  of  limitations,  in  order  to 
avoid  the  defendant's  defense,  when  he  is  seeking  to  enforce  the 
contract  against  him.  So  long  as  the  plaintiff  has  the  legal 
right  to  sue  on  the  contract,  the  defendant  has  the  correlative 
right  to  defend  it. 
Let  the  judgment  of  the  court  below  be  reversed. 


Failure  oh.  Want  of  Consideratiost  of  Note  as  Defense:  See  Diekmson 
Y.  Hall,  25  Am.  Dec.  390,  and  note  to  same  case,  referring  to  other  cases  in 
this  series.  In  Parham  v.  Randolph,  35  Id.  403,  the  coart  held  that  where 
facts  are  stated  which  amount  to  a  f raad,  it  is  not  necessary  that  a  bill  should 
directly  charge  the  fraud.  This  was  a  case  where  there  was  a  partial  failure 
of  consideration  of  an  entire  contract  for  the  purchase  of  land. 
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[9  OxOBOUt  425.] 

KmaavoB  is  ANVTHnro  that  Worketh  Hubt,  iNcozwEioENcnB,  ob  Dam- 
age TO  Akoxheb. 

If  One  Do  an  Act  of  Itself  Lawful,  which,  being  done  in  a  particular 
place,  necessarily  tends  to  the  damage  of  another's  property,  it  is  a 
nuisance. 

To  Constitute  Nuisance,  it  is  not  necessary  that  a  noxious  trade  or  busi- 
ness should  be  carried  on  that  will  endanger  the  health  of  a  neighborhood. 

Kaaanov  of  Stable  in  Such  Close  Pboximitt  to  Hotel  as  to  work  in> 
jury,  inconvenience,  prejudice,  and  damage  to  the  proprietor  of  the  hotel 
property  will  be  deemed  a  nuisance. 

Injunction  will  Lie  to  Abate  Pbivate  Nuisance. 

Afflioatiom  for  an  injunction,  made  by  James  Ooker,  asking 
that  the  defendant,  William  S.  Bilge,  be  restrained  from  erect- 
ing a  stable  near  the  property  of  the  plaintiff.  The  facts  are 
folly  set  forth  in  the  opinion. 

Jfford  and  Moor,  for  the  plaintiff* 
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McCune,  for  the  defendant. 

By  Court,  Wabneb,  J.  This  was  an  application  to  the  chan- 
cellor for  an  injunction  to  restrain  the  defendant  from  erecting 
a  livery  stable,  fronting  Broadway  street,  in  the  city  of  Griffin, 
on  the  adjoining  lot  to  the  complainant's  hotel,  and  within  sixty- 
fiye  feet  thereof.  The  complainant  had  purchased  the  property 
expressly  for  a  tavern,  for  which  purpose  it  had  been  used  since 
the  year  1843,  and  was,  at  the  time  of  the  application  for  the 
injunction,  in  the  use  and  occupation  of  the  complainant  as  such; 
that  the  property  is  chiefly  valuable  from  the  fact  of  the  hotel 
being  erected  on  it,  and  being  kept  for  that  purpose;  that  the 
defendant  purchased  the  adjoining  lot,  on  which  he  is  about  to 
erect  the  livery  stable,  after  the  complainant  purchased  the  hotel 
and  went  into  the  possession  of  the  same — the  object  of  the  de- 
fendant in  the  erection  of  said  stable,  with  a  plank  floor,  being 
to  keep  and  board  horses  therein.  The  complainant  also  ex- 
pressly alleges  in  his  bill,  that  if  the  defendant  be  permitted  to 
complete  the  said  stable,  and  appropriate  it  to  the  purpose 
designed  and  intended,  that  the  injury  to  him  and  his  family,  as 
well  as  to  his  said  property,  will  be  irreparable;  that  it  will  result 
in  the  loss  of  health  and  comfort  to  the  complainant  and  his 
family,  in  the  loss  of  patronage  to  his  hotel,  and  in  a  ruinous 
depreciation  of  the  value  of  his  property,  in  consequence  of  the 
unhealthy  effluvia  that  will  arise  from  the  stable,  the  collection 
of  swarms  of  flies,  and  the  interminable  stamping  of  horses 
therein.  According  to  this  statement  of  facts  (which,  for  the 
purpose  of  obtaining  the  injunction,  must  be  considered  as  true), 
is  the  complainant  entitled  to  the  relief  which  he  seeks  by  his 
bill  ?  The  object  of  the  bill  is  to  restrain  the  defendant  from 
erecting  a  nuisance  on  his  own  land.     What  is  a  nuisance  ? 

Blackstone  defines  a  nuisance  to  be  anything  that  worketh 
hurt,  inconvenience,  or  damage:  3  Bla.  Com.  215.  The  same 
author  defines  a  private  nuisance  to  be  anything  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of 
another:  Id.  Speaking  of  nuisance  to  one's  lands,  the  learned 
commentator,  after  enumerating  several  examples,  says:  ''And 
by  consequence  it  follows,  that  if  one  does  any  other  act  in 
itself  lawful,  which,  being  done  in  that  place,  necessarily  tends 
to  the  damage  of  another's  property,  it  is  a  nuisance;  for  it  is 
incumbent  on  him  to  find  some  other  place  to  do  that  act,  where 
it  will  be  less  offensive."  With  respect  to  other  corporeal  here- 
ditaments, he  continues :  "  It  is  a  nuisance  to  corrupt  or  i)oison  a 
watercourse,  by  erecting  a  dye-house  or  a  lime-pit,  for  the  use 
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of  tiade,  in  ihe  upper  part  of  the  stream;  or,  in  short,  to  do 
any  act  that,  in  its  consequences,  must  necessarily  tend  to  the 
prejudice  of  one's  neighbor.  So  closely  does  the  law  of  England 
enforce  that  excellent  rule  of  gospel  morality,  of  doing  to  others 
as  we  would  they  should  do  unto  ourselves:"  Id.  218. 

The  maxim  of  the  law  is,  Sic  utere  tuo  ut  cdienum  non  Icedas. 
The  legal  proposition,  then,  is,  that  if  one  do  an  act  of  itself 
lawful,  which,  being  done  in  a  particular  place,  necessarily 
tends  to  the  damage  of  another's  projierty,  it  is  a  nuisance;  for 
it  is  incumbent  on  him  to  find  some  other  place  to  do  that  act 
where  it  will  not  be  injurious  or  offensive.  Taking  the  allega- 
tions in  the  complainant's  bill  to  be  true,  the  erection  of  the  liv- 
ery stable  by  the  defendant  on  the  adjoining  lot  to  his  tavern 
property,  and  within  sixty-five  feet  thereof,  fronting  one  of  the 
most  public  streets  in  the  city  of  Qriffin,  with  a  plank  fioor 
therein,  will  result  in  a  ruinous  depreciation  of  the  value  of  his 
property,  the  loss  of  health  to  his  family,  and  in  the  loss  of  pat- 
ronage to  his  hotel,  in  consequence  of  the  unhealthy  effluvia 
that  will  arise  from  the  stable,  the  collection  of  swarms  of  fiies, 
and  the  interminable  stamping  of  horses. 

The  erection  of  the  stable,  then,  in  the  particular  place 
sttited,  will  work  hurt,  inconvenience,  prejudice,  and  damage  to 
the  complainant  and  his  property,  and  is,  therefore,  in  the  eye 
of  the  law,  a  nuisance.  To  constitute  a  nuisance,  it  is  not 
necessary  that  the  noxious  trade  or  business  should  endanger 
the  health  of  the  neighborhood.  It  is  sufficient  if  it  produces 
that  which  is  offensive  to  the  senses,  and  which  renders  the  en- 
joyment of  life  and  property  uncomfortable:  CcUlin  v.  Valentine^ 
9  Paige,  676  [38  Am.  Dec.  567]. 

But  the  court  below  appears  to  have  been  of  the  opinion  that 
all  these  anticipated  injuries  were  merely  prophetic  on  the  part  of 
the  complainant.  The  answer  is,  that  the  sworn  allegations  in 
the  bill  must  bo  considered  as  a  revelation  of  facts,  so  far  as 
the  judicial  action  of  the  court  was  concerned.  Nor  are  we  pre- 
pared to  say,  if  we  were  at  liberty  to  travel  out  of  the  record, 
that  the  injuries  which  the  complainant  expressly  alleges  will 
necessarily  result  to  his  property  from  the  erection  of  the  stable 
in  the  place  stated,  are  at  all  improbable  or  unreasonable.  If 
he  had  stood  by  and  permitted  the  defendant  to  have  erected  his 
stable  before  making  his  application  for  relief,  he  would  most 
probably  have  been  too  late,  according  to  the  ruling  of  this 
court  in  the  Water  Lot  Co.  v.  BwokSy  5  Qa.  315.  The  allegations 
in  the  bill  clearly  make  out  a  case  of  nuisance,  in  our  judgment, 
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and  the  next  question  to  be  considered  is,  whether  the  com- 
plainant is  entitled  to  relief  in  equity,  or  whether  he  has  an 
adequate  remedy  at  law.  It  is  undoubtedly  true,  as  urged  on 
the  argument,  that  it  is  not  every  case  which  will  furnish  a 
right  of  action  against  a  party  for  a  nuisance,  which  will  au- 
thorize a  court  of  equity  to  interfere  by  injunction.  There  must 
be  such  an  injury  as,  from  its  nature,  is  not  susceptible  of  being 
adequately  compensated  by  damages  at  law,  or  such  as,  from  its 
continuance  or  permanent  mischief,  must  occasion  a  constantly 
occurring  grievance,  which  can  not  be  otherwise  prevented  but 
by  an  injunction:  2  Story  Eq.  Jur.  204,  sec.  925;  Attorney 
General  v.  Nichol,  16  Ves.  341. 

Is  the  injiiry  here  complained  of  such  as  from  its  continuance 
or  permanent  mischief  must  occasion  a  constantly  occurring 
grievance?  When  the  stable  shall  be  erected  it  will  be  perma- 
nent— the  nuisance  will  Qontinue  to  exist,  not  only  from  day  to 
day,  but  from  year  to  year,  and  the  injury  resulting  from  it  will 
be  constantly  occurring.  How  shall  the  complainant  obtain 
adequate  damages  at  law?  Shall  he  be  required  to  traverse  the 
whole  country  to  ascertain  by  the  testimony  of  witnesses  the 
number  of  customers  kept  away  from  his  hotel  by  the  offensive 
efiSuvia  arising  from  the  stable,  or  the  interminable  stamping  of 
the  horses  kept  therein,  even  if  it  were  possible  for  him  to  do 
so  ?  Customers  stop  at  his  hotel,  'and  in  consequence  of  the 
annoyance  caused  by  the  nuisance,  they  never  return  again,  and 
by  their  report  of  it,  in  distant  parts  of  the  country,  others  are 
prevented  from  stopping  there,  and  his  business  is  ruined. 
Will  it  be  said  he  has  an  adequate  remedy  at  law  to  recover 
damages  for  this  injury?  To  our  minds,  the  difficulties  which 
he  would  have  to  encounter  in  a  court  of  law  would  be  insur- 
mountable, to  say  nothing  of  the  multiplicity  of  suits  which 
would  necessarily  have  to  be  instituted.  The  bill  makes  just 
such  a  case,  in  our  judgment,  which,  from  the  very  nature  of 
the  injury,  is  not  susceptible  of  being  adequately  compensated 
by  damages  in  a  court  of  law — it  is  a  permanent,  continuing 
mischief,  which  can  not  be  effectually  redressed  but  by  an  in- 
junction. The  injury  is  material,  and  operates  daily  to  diminish 
the  value  of  the  complainant's  property,  and  to  diminish,  if  not 
wholly  to  destroy,  the  comfort  of  himself  and  family. 

Let  the  injunction  be  granted,  and  the  judgment  of  the  court 
below  I'eversed. 


When  Stasia  will  bs  Considered  Nuisance. — ^A  stable  will  be  eonsid- 
end  a  nuisance  when  it  consists  of  a  wooden  boilding  with  a  plank  floor  so 


Feb.  1851.]  Beverly  v.  Burke.  351 

ooDstructed  that  the  stamping  of  the  hones  on  it  creates  such  a  noise,  day 
and  night,  tliat  it  can  be  heard,  not  only  throughout  the  square  on  which  it  is 
situated,  but  on  all  the  adjoining  squares,  and  when  it  impairs  the  value  of 
the  hooaes  in  the  vicinity  as  dwelling-houses:  Dargan  v.  WaddUl^  49  Am. 
Dec.  421.  It  also  becomes  a  nuisance  when  the  stench  arising  from  the  filth 
suffered  to  accumulate  about  it  becomes  so  noisome  aa  to  Inconvenience  ^ler- 
sons  owning  and  occupying  adjoining  prembes:  Id. 

Noxious  Trade  or  Business  was  a  Nuisance  at  Com.mon  Law,. 
and  it  was  unnecessary  to  show  that  any  particular  injury  resulted 
from  it:  Cadin  v.  ValentiMy  38  Am.  Dec.  567,  and  note;  Taimer  v.  Trustees  oj 
AJhum^  40  Id.  337;  Rung  v.  Showberger,  26  Id.  95:  MiUa  y.  HaU,  24  Id.  160; 
OoUa  t.  Blincoe,  26  Id.  440. 

Ik  JUNCTION  against  Nuisance  will  be  granted  only  where  theru  is  a  strong 
and  mischievous  case  of  pressing  necessity,  and  not  because  of  a  trifling  dis- 
comfort or  invasion  of  a  legal  right:  Rosier  v.  Rcmdolph,  31  Am.  Dec.  712. 
An  injunction  to  prevent  a  nuisance  from  being  created  or  erected  will  be 
issued  when  it  is  shown  that  the  same  will  tend  to  interfere  or  destroy  the 
comfort  of  parties  dwelling  in  the  vicinity:  BeU  v.  Bhuid^  15  Id.  524;  Limng 
V.  OeddtH,  16  Id.  606;  Society  v.  MwrrU  Canal  Co,,  21  Id.  41;  Scudder  v. 
Trenton  Delaware  Falls  Co.,  23  Id.  756;  LeCBala  t.  HMrook,  25  Id.  524; 
^aie  v.  Mayor  cf  Mobile,  30  Id.  564;  Bigdow  v.  Hartford  Bridge  Co.  ei  oL, 
36  Id.  502. 


Bevebly  v.  Bxtbee. 

[9  OaoBoiA,  440.] 

Registration  or  Bond  for  Title  to  Land  does  not  entitle  it  to  be  received 
in  evidence  for  any  purpose  without  proof  of  its  execution. 

No  Proof  of  Execution  is  Required  of  Instrument  Thibtt  Years  Old* 
when  one  party  holds  possession  under  it  and  the  other  party  also  claims 
possession  under  the  same  instrument. 

Color  of  Titije  is  Writing  professing  to  pass  title,  but  which  does  not  do 
it,  either  from  a  want  of  title  in  the  person  making  it  or  from  the  defect- 
ive conveyance  that  is  used. 

Brtbt  under  Color  of  Title  is  Suffioibnt  to  Gonstitutb  Adverse 
Holding  or  possession. 

Tbus  Owner  of  Profbrtt  must  Bhtib  upon  Possession  of  the  same 
within  the  statutory  period  (seven  yean  in  Georg^),  or  his  entry  will  be 
barred. 

TKI8PA88XR  WILL  NOT  BE  PERMITTED  to  make  the  peiBon  trespassed  against 
his  debtor  for  improvements  made  without  ther  consent  and  against  the 
will  of  the  latter;  neither  will  the  trespasser  be  allowed  to  set  them  off 
against  damages  to  which  he  has  subjected  himself  by  reason  of  his 


Court  has  No  Bight  to  Assume  that  parties  to  an  action  are  trespassers,  as 

that  is  a  question  of  fact  for  the  jury. 
CoFT  OF  Deed  when  Established  will  be  treated  as  the  original  for  all 

purposes. 
Deed  can  not  be  Bead  in  Evidence  without  proof  of  its  exeoatlon;  the 

same  rule  applies  to  a  copy  of  a  deed. 
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Dked  R]icx>RDED  IS  MiNUTKS  OF  CouBT,  in  the  conxM  of  proceedings  u 

tated  to  establish  the  .same,  is  not  a  registiation  contemplated  by  tlie 

law. 
Title  to  Land  must  be  Tried  in  the  county  where  the  land  lies. 
BuLE  OF  Pbactioe  Rbqitibino  TESTiMomr  Takeh  bt  C0MIU8SIONES  to  be 

oommnnioated  to  the  advene  party  before  the  cause  is  called  for  trial 

Ib  merely  directory. 
Con&T  IN  Chaboing  Jubt  has  No   Right  to  express   or   intimate  his 

opinion  as  to  what  has  or  has  not  been  proved  during  the  triaL 
Advxbse  Possession  is  Question  to  be  determined  exclusively  by  the  jury. 

Ejbotmznt.     The  facts  are  fully  stated  in  the  opinion. 

Moore,  and  Latham  and  SleU,  for  the  plaintiff. 

Conner  and  Stone,  and  Doyal  and  Nolan,  for  the  defendant. 

By  Court,  Lumfkin,  J.  This  was  an  action  of  ejectment 
brought  by  John  Burke  against  Joseph  0.  Beverly  and  William 
McBride,  to  recover  a  part  of  lot  of  land  No.  67,  in  what  was 
originally  the  ninth  district  of  Fayette  county.  The  plaintiff 
relied  upon  a  statutory  title. 

He  tendered  in  evidence  a  bond  for  titles  from  Heniy  Beeves 
to  Thomas  Steel,  under  which  he  claimed.  Counsel  for  the  de- 
fendant objected  to  the  introduction  of  this  paper  without  proof 
of  its  execution.  The  plaintiff  relied  on  its  registration,  and 
the  court  admitted  it  to  be  read,  as  color  of  titie. 

There  is  no  law  authorizing  this  private  writing  to  be  recorded. 
The  fact  of  registration  does  not  entitie  it,  therefore,  to  be 
received  in  evidence  for  any  purpose,  without  proof  of  its  execu^ 
tion.  Had  this  instrument  been  thirty  years  old,  and  testimony 
adduced  that  it  had  been  acted  upon,  or  that  the  obligee  took 
possession  of  the  premises  in  dispute  under  it;  or  had  it  been 
produced  by  the  adverse  party,  pursuant  to  notice,  the  defend- 
ant also  claiming  an  interest  under  it,  no  proof  of  its  execution 
would  have  been  required. 

The  plaintiff  next  offered  in  evidence  a  sheriff's  deed  to  the 
land,  to  which  the  defendant's  counsel  objected,  on  two  grounds : 

1.  Because  the  executions  under  which  the  property  was  sold, 
were  not  produced. 

2.  Because  the  deed  conveyed  the  entire  tract,  part  of  which 
was  situated  in  Campbell  county,  and  a  part  in  Fayette;  and  it 
was  insisted  that  the  sheriff  of  Campbell  had  no  authority  tO' 
sell  land  in  Fayette. 

The  circuit  judge  admitted  that  the  deed  conveyed  no  title  to 
the  land  in  Fayette,  but  held  that  it  was  good  to  show  color  of 
title  to  the  whole. 


Feb.  1851.]  Bevsbly  v,  Bubke.  363 

What  is  meant  bj  color  of  title?  It  may  be  defined  to  be  a 
writing,  upon  its  face  professing  to  pass  title,  bnt  which  does 
not  do  it,  either  from  a  want  of  title  in  the  person  making  it,  or 
from  the  defectiTe  conyeyance  that  is  used — a  title  that  is  imper- 
fect, but  not  so  obviously  so  that  it  would  be  apparent  to  one 
not  skilled  in  the  law. 

The  yeiy  fact  of  setting  up  a  statutory  title  excludes  the  idea 
of  a  rightful  or  legal  title.  The  length  of  the  i)ossession,  and 
its  nature  and  character,  are  the  only  tests. 

In  Jack»on  y.  ^ZZis,  18  Johns.  120,  the  court -said  '*that  it 
had  been  repeatedly  ruled  that  an  entzy  imder  color  of  title  is 
sujBBcient  to  constitute  an  adverse  holding.  It  is  not  necessary 
for  this  purpose  that  the  title  under  which  such  entry  is  made 
should  be  a  good  and  valid  title."  In  Glapp  v.  Brcmagham^  9  Cow. 
630,  Chancellor  Jones  says:  "  Though  the  title  of  an  adverse  pos- 
session be  clearly  defective,  yet  the  true  owner  must  enter  within 
twenty  years  [in  Georgia  within  seven],  or  he  is  barred  his 
entry.''  And  in  Jackson  v.  Woodruffs  1  Id.  276  [13  Am.  Dec. 
625],  Woodworth,  J.,  says:  **  If  ttie  title  is  bad,  it  is  of  no 
moment."  It  is  needless,  I  presume,  to  multiply  authorities  to 
this  point.  They  all  speak  the  same  language,  and  fully  sus- 
tain the  decision  of  the  circuit  court. 

Counsel  for  the  defendant  interrogated  a  witness  (Holcomb) 
as  to  whether  the  buildings  erected  upon  the  land  by  the  defend- 
ant were  not  worth  as  much  or  more  than  the  rent.  Plaint- 
ifT's  counsel  objected  to  the  question,  upon  the  ground  that  the 
defendants  were  trespassers,  and  as  such  were  not  allowed  to 
set  up  the  value  of  their  improvements  against  the  mesne  profits. 
The  court  sustained  the  objection,  and  refused  to  permit  the 
witness  to  testify. 

Under  certain  circumstances  it  might  be  proper  to  allow  proof 
as  to  improvements,  even  when  made  by  acknowledged  trespass- 
ers. If,  for  instance,  the  profits  of  the  premises  have  been  in- 
croased  by  repairs,  it  is  proper  for  the  jury  to  take  into  consid- 
eration these  rei>airs,  and  to  diminish  the  profits  by  them,  but 
not  below  the  amount  which  the  premises  would  have  been 
worth  without  such  repairs.  Beyond  this,  perhaps,  it  would  not 
be  proper  to  go  in  favor  of  trespassers;  for  it  would  be  against 
all  principle  to  allow  a  trespasser  to  make  the  person  trespassed 
against  his  debtor  for  improvements  made  without  his  consent 
and  against  his  will,  or  to  suffer  him  to  set  them  off  against  dam- 
ages to  which  he  has  justly  subjected  himself  by  reason  of  his  trea- 
This  would  be  worse  than  permitting  him  to  set  off  one 
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trespass  against  another.  It  would  be  suffering  him  to  jnstif j 
or  excuse  one  trespass  bj  proving  that  he  had  committed  an- 
other— for  the  act  of  improving  is  itself  a  trespass. 

But  the  complaint  in  this  exception  is  that  the  court,  for  the 
purpose  of  excluding  HolcomVs  testimony,  assumed  that  the 
defendants  were  trespassers,  a  denial  of  which  constituted  the 
gist  of  their  defense,  and  was  certainly  a  question  of  fact  to  be 
submitted  to  the  jury,  under  the  direction  and  opinion  of  the 
court,  as  to  the  law  which  the  evidence  before  them  might  in- 
volve: Hylton  V.  Broum^  2  Wash.  0.  0.  165;  i^/ers  v.  Sanders^ 
8  Dana,  65,  66. 

The  defendant's  counsel  offered  in  evidence  the  copy  of  a 
deed  from  Henry  Reeves  to  Edmund  Baughan,  to  the  lot  of 
land  in  controversy,  which  had  been  duly  established  in  Fay- 
ette superior  court,  in  lieu  of  the  lost  original,  and  recorded  in 
Fayette  superior  court.  This  copy  deed  was  rejected  on  the 
ground  that  the  original  deed  not  having  been  recorded  in  Fay* 
ette,  it  was  necessary  that  the  execution  should  be  proven  by 
the  subscribing  witnesses.  There  can  be  no  doubt  that  when  a 
copy  deed  is  established,  that  it  is  to  be  treated  as  the  original 
for  all  purposes  whatsoever. 

But  here  the  original  deed  vras  never  recorded  in  Fayette 
county.  If  produced,  it  could  not  be  read  in  evidence,  without 
proof  of  its  execution.  The  copy,  therefore,  could  be  entitled 
to  no  greater  privilege. 

The  fact  that  it  was  recorded  in  the  minutes  of  Fayette  su- 
perior court,  in  the  course  of  the  proceeding  which  was  insti- 
tuted for  its  establishment,  did  not  dispense  with  the  statutoiy 
requirement  of  being  registered  by  the  clerk  of  the  superior 
court  of  Fayette  county,  in  the  book  kept  by  him  for  the  regis- 
tration of  deeds. 

The  defendant's  counsel  offered  in  evidence  the  exemplifica- 
tion of  a  suit  in  Campbell  county,  and  of  a  judgment  recovered 
thereon,  for  lot  No.  67,  in  which  John  Burke,  the  plaintiff  in 
the  present  action,  was  a  co-defendant.  The  defendant  did 
not  claim  that  Burke  could  be  estopped  by  this  judgment  of 
former  recovery,  as  to  so  much  of  the  land  as  vnis  situated  iu 
Fayette  county.  He  contended,  however,  that  inasmuch  as  the 
title  under  which  the  recovery  was  had  in  Oampbell  counly 
covered  the  entire  lot,  that  it  was  notice  to  Burke  of  an  adverse 
claim  to  the  part  in  Fayette;  but  the  court  ruled  out  the  testi* 
mony,  and  we  think  rightiy. 

By  the  constitution  of  this  state,  titles  to  land  muBt  be  tried 
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where  the  land  lies.  .The  court  in  Campbell,  then,  had  no  juris- 
diction oyer  so  much  of  lot  No.  67  as  lay  in  Fayette.  The 
whole  proceeding,  as  to  that,  was  a  nullity;  and  the  exemplifi- 
cation of  it  was  inadmissible,  ex  suo  vigore,  to  prove  notice  or 
anything  else.  We  will  not  say  that  the  original  papers  might 
not  have  been  produced,  not  as  the  pleadings  in  the  cause,  but 
as  writings  merely,  and  service  of  them  proven  by  the  officer, 
as  an  individual,  for  the  purpose  of  charging  Burke  with  notice 
of  this  adverse  claim;  but  the  record  per  se,  or  a  copy  of  it, 
professes  no  inherent  efficacy  to  efiEect  this  object,  for  want  of 
jurisdiction  in  the  court. 

The  defendant's  counsel  offered  in  evidence  the  answers  of 
HiUiard  Baughan  to  interrogatories,  which  were  excluded  by  the 
court  on  the  ground  that  they  were  not  communicated  to  the 
opposite  party  before  the  cause  was  submitted  to  the  jury. 

The  forty-seventh  rule  of  the  superior  court  provides  "  that 
all  objections  to  the  execution  and  return  of  interrogatories  on 
appeal  trials,  the  form  of  the  commission  or  service  of  notice, 
must  be  made  by  the  party  seeking  to  avail  himself  of  them 
before  the  cause  has  been  submitted  to  the  jury,  or  they  will  not 
be  heard  by  the  court,  provided  that  the  said  interrogatori<)s 
have  been  twenty-four  hours  in  the  clerk's  office;  and  if  they 
have  remained  in  the  possession  of  the  party  intending  to  use 
them,  they  shall  be  communicated  to  the  adverse  party  before 
the  cause  is  called  for  trial: "  2  Ga.  475. 

What  is  the  correct  interpretation  of  the  concluding  clause  of 
this  rule  ?  Can  the  party  be  considered  in  default  under  it,  unless 
his  interrogatories  have  been  called  for  ?  And  admitting  that  it 
was  his  duty  voluntarily  to  tender  them,  does  a  forfeiture  in  this 
respect  involve  as  a  penalty  the  exclusion  of  the  testimony  ? 
Such,  we  apprehend,  could  not  have  been  the  intention  of  the 
judges  in  framing  this  rule  of  practice.  For  if  so,  we  respect- 
fully submit  that  it  would  be  in  direct  conflict  with  the  statute 
authoriidng  testimony  to  be  taken  by  commission;  for  the  act 
declares  that  the  examination  of  the  witnesses,  taken  pursuant 
thereto,  shall  be  heard  on  the  trial  of  the  cause  on  motion  of 
either  party:  Prince,  425. 

The  construction,  then,  we  put  upon  this  rule  is,  that  it  is 
directory  merely.  It  gives  to  parties  the  right  to  call  for  the 
exhibition  of  all  the  testimony  taJcen  by  the  commission  before  the 
cause  is  called  for  trial;  and  consequently  makes  it  the  duty  of 
the  court  to  compel  its  production.    If  this  is  not  done  from 

or  design,  the  party  holding  the  inteirogatories  in 
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his  posBesaion,  goes  io  trial  at  his  peril — it  being  competent  for 
the  adTerae  I>art7,  when  the  interrogatorieB  are  offered  during 
the  progress  of  the  trial,  to  take  any  exception  to  their  execu- 
tion or  return,  to  the  form  of  the  commifision,  service  of  the 
notice,  or  any  other  defect.  It  remains  only  to  dispose  of  the 
last  exception. 

The  presiding  judge  charged  the  jury,  "  that  the  possession 
of  the  plaintiff  was  uninterrupted,  continuous,  notorious,  sufSi- 
cient,  and  adverse." 

All  the  authorities  concur  in  holding  that  the  question  of 
adverse  possession  is  not  for  the  court  to  decide,  but  exclusively 
for  the  jury:  Oraham  v.  Oammann^  2  Cai.  168, 169;  Peaceable  d. 
EorrMower  v.  Bead,  1  East,  668;  Bright  v.  Eyncn^  1  Burr.  897; 
Dunlop  V.  BaU,  2  Oranch,  184;  Jackson  v.  Wood,  12  Johns.  242 
[7  Am.  Dec.  315];  Springgiein  v.  Schermerhom,  Id.  857;  IHer 
V.  Jackeon  d.  Van  Allen,  8  Id.  495;  Jach9on  v.  lUxurray,  7  Id.  5; 
Mayor  of  Kingston  v.  Homer,  1  Cowp.  103;  Doe  d,  Fvshar  v. 
Froeser,  Id.  217;  Van  Oorden  v.  Jackson,  6  Johns.  467;  Jackson 
Y.  Striker,  1  Johns.  Cas.  289;  Jacksony.  Woolsey,  11  Johns.  446; 
2  Bac.  Abr.  529;  Foot  v.  WiswM,  14  Johns.  304,  307;  Jackson 
V.  Joy,  9  Id.  102;  Smith  d.  Teller  v.  BuHis,  Id.  174;  Smi£k  d. 
Teller  v.  Lorillard,  10  Id.  338;  Jackson  v.  HcCaU,  Id.  877,  880 
[6  Am.  Dec.  843];  Jackson  v.  Pierce,  Id.  417;  Doe  v.  Campbell, 
Id.  475;  Armstrong  Y,  T[>ler,  11  Wheat.  276;  EindcY.  LongwoHh, 
Id.  199,  209;  Ming  v.  Bank  of  DhUed  Stales,  Id.  59, 75;  Brewton 
V.  Cannon,  1  Bay,  482;  Wallace  v.  Duffidd,  2  Serg.  &  B.  527  [7 
Am.  I^wC.  660]. 

The  act  of  the  last  legishituxe  declares,  **  that  from  and  after 
its  passage,  it  shall  not  be  lawful  for  any  or  either  of  the  judges 
of  the  several  superior  courts  of  this  state,  in  any  court  (meaning 
cause),  whether  civil  or  criminal,  or  in  equity,  during  its  prog- 
ress, or  in  his  charge  to  the  jury,  to  express  or  intimate  his 
opinion  as  to  what  has  or  has  not  been  proved,  eras  to  the  guilt 
of  the  accused."  And  by  the  second  section  it  is  enacted: 
'*That  should  any  judge  of  said  superior  courts  violate  the 
provisions  of  the  first  section  of  the  act,  it  shall  be  held  by  the 
supreme  court  for  the  correction  of  errors  in  this  state,  to  be 
reversed,  and  a  new  trial  granted  in  the  court  below,  with  such 
directions  as  they  may  lawfully  make:"  Pamph.  L.  1849-50, 
271,  272. 

Upon  this  grotmd,  then,  we  are  left  without  disoretion.  The 
judgment  must  be  reversed,  and  a  new  trial  awarded. 

I  have  forborne  to  discuss  a  point  much  mooted  in  the  aqpft* 
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menty  as  to  what  constitateB  adverse  possession.  In  Oanyers  t. 
Kenan^  4  Oa.  808  [48  Am.  Deo.  226] »  some  remarks  were  made 
as  to  how  &r  or  to  what  extent  the  oocnpant  would  be  pro- 
tected in  his  possessory  title.  I  see  no  reason  to  modify  the 
opinion  there  expressed. 

No  man  in  this  countiy  cultiyates  his  whole  tract  of  land.  It 
is  rerj  unnsnal  to  inclose  the  whole.  Good  hnsbandrj  forbids 
that  tiie  whole  should  be  planted.  One  possession  is  usually 
well  defined  by  the  boundaries  of  those  which  surround  it,  and 
frequent  acts  of  ownership  over  the  parts  not  cultivated  or  in* 
dosed  give  notoriety  to  the  possession  of  the  whole.  Nothing 
but  want  of  due  diligence  and  care,  under  such  circumstances, 
can  deprive  the  rightful  owner  of  his  property.  Whether  the 
log  pen  used  occasionally  for  a  grocery,  on  one  side  of  this  un- 
settled tract  of  land,  with  the  fragments  of  old  casks  in  it,  con- 
stitutes such  an  adverse  possession  to  the  whole  as  to  give  effect 
to  the  statute  of  limitations,  it  would  be  premature  at  present  to 
decide. 


Ahoient  Dsed  Mobs  than  THmrr  Tbabs  Old  may  be  read  in  eyidenoe, 
withoat  proof  of  its  ezeoation,  if  it  be  fint  shown  that  posMBsion  of  part  of 
the  premises  conTeyed  was  taken  and  held  nnder  it,  though  such  possession 
does  not  include  the  lands  in  oontroveny:  Jaekaon  v.  DavU,  15  Am.  Dec.  451. 

Ck>ix>a  GF  Title,  What  is,  and  KacnsnT  ov  to  Supfobt  Advxbsb  Pos- 
OBBioir:  See  note  to  Watmm  ▼.  Cfregg,  36  Am.  Deo.  176,  citing  oases  collected 
In  this  series. 

Adyxbss  PooBasiON,  What  Constitittbs:  See  Browning  t.  Atet,  49  Am. 
Dee.  760;  Shanks  t.  Lcmeaster,  50  Id.  106;  Webh  t.  Hynu^  Id.  515;  AUxan- 
dor  T.  WaUer,  Id.  688;  Stevenmm  t.  McReary,  51  Id.  102;  WaXUice  v.  MaxweU^ 
Id.  880;  InkabUaniB  v.  Benson,  .52  Id.  618,  and  notes. 

Court  mat  DiOLABa  What  Anvsiuu  Possbsbion  is,  bat  the  facts  oonstl- 
tnting  adverse  poessssion  are  for  the  jury:  MaeUo^  ▼.  Duftrentf,  43  Anu  Deo. 
550,  and  note. 

JuBUDionov  or  Coubixs:  See  notes  to  Jforiqf  t.  CTreen,  42  Am.  Doo.  112, 
and  Bloom  t.  Bwrdkk,  37  Id.  299. 

The  nmiaiPAL  oasb  is  oited  in  OUtena  t.  Lowry,  15  G*.  886^  to  ths 
point  that  "ooknr  of  title  may  be  defined  to  be  a  writing,  npon  its  face  pro- 
ftwrinfl  to  pass  title,  bat  which  does  not  do  it,  either  from  a  want  of  title  in 
the  penon  malring  it  or  from  the  defective  conveyance  that  is  used-— a  title 
that  is  imperfect^  bat  not  so  obTioosly  so  that  it  woold  not  be  apparent  to  one 
skOlad  in  the  Uw;"  in  ChiffUh  y.  WriglU,  18  Id.  173,  to  the  point  that  the 
granting  of  letters  by  a  oonrt  having  no  jnrisdiction  over  the  property  to  be 
adflUttiaUrad  npon  was  a  mere  nullity;  la  Beder  v.  OoaU,  22  Id.  56,  to  ths 
point  that  the  aheriff 's  deed  alone,  nnaooompanied  by  either  the  Jndgment  oi 
HatJU/a,,  was  soffioieiit  to  oonstitate  ookr  of  title. 
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Cox  V.  Bailet. 

[•  Gbobqia,  407.] 

pBOima  TO  Pat  Kotb  st  Okx  ot  thb  Joist  Ain>  Sitbbai.  Mawwui  be- 
fore the  statate  of  limitetioDs  had  operated  ae  a  bar  takei  the  caae  oat 
of  the  statote  ae  to  the  other  joint  and  several  promieonk 

Assumpsit  on  a  promiasoiy  note  made  by  defendant  Bailey  and 
three  others,  due  in  one  year  from  November  24, 1837.  Defend- 
ant pleaded  the  statute  of  limitations.  Plaintiff  proved  the 
payment  of  twenty-three  hundred  dollars  on  the  note.  Defend- 
ant moved  for  a  nonsuit,  on  the  ground  "  that  payment  by  one 
joint  obligor,  even  before  the  statute  of  limitations  had  run,  did 
not  prevent  the  statute  from  running  in  favor  of  his  co-obligor." 
The  motion  was  granted,  and  plaintiff  appealed. 

Olenn,  for  the  plaintiff. 

MoCune^  for  the  defendant. 

By  Court,  Wabneb,  J.  The  only  question  made  by  the  leoord 
in  this  case  is,  whether  part  payment  of  a  promissory  note  made 
by  one  of  four  joint  and  sev^»l  makers,  or  promisors,  before 
the  statute  of  limitations  had  barred  the  debt,  will  operate  so  as 
to  prevent  the  bar  of  the  statute  as  to  the  others.  We  have  al- 
ready held,  that  part  payment  of  a  debt  is  a  su£Scient  acknowl- 
edgment that  the  whole  debt  is  still  due,  so  as  to  authorize  the 
presumption  of  a  promise  to  pay  the  remainder;  but  that  is  not 
the  question  now  presented  for  our  consideration.  The  question 
here  is,  whether  part  payment  of  a  note  by  one  of  two  or  more 
joint  and  several  obligors  or  promisors  is  a  sufficient  acknowl- 
edgment that  the  whole  debt  is  still  due,  so  as  to  authorize  the 
presumption  of  a  promise  to  pay  the  remainder  by  the  other 
obligors  or  promisors.  It  may  be  stated  as  a  general  legal 
proposition,  that  the  act  of  one  copartner,  in  respect  to  the  co- 
partnership business,  will  be  binding  on  the  other  copartners, 
for  the  reason  that  there  exists  a  communiiy  of  interest  between 
them  in  relation  to  that  particular  business.  In  all  such  cases 
one  partner  is  considered  as  the  agent  of  the  other  partners. 
A  partnership  may  be  limited  to  one  particular  subject:  WiOeU 
V.  Ckambera,  2  Cowp.  816,  per  Lord  Mansfield.  If  two  persons 
should  draw  a  bill  of  exchange,  they  are  considered  as  partners 
in  respect  to  the  bill  so  drawn,  though  in  every  other  respect 
they  remain  distinct,  and  would  not  be  permitted  to  deny  that 
&ot  whtti  the  holder  of  the  bill  seeks  to  enforce  its  paym^it: 
Oarvio  v.  Fiofory,  2  Doug.  663,  note.    Is  not  the  prinei^e  the 
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same  when  two  or  more  jointly  and  severally  engage  to  pay  a 
specific  Bum  of  money,  notwithstanding  some  of  the  parties 
may  be  sureties?  Is  there  not  a  community  of  interest  between 
the  parties  so  contracting  quoad  that  particular  contract  ?  There 
is  undoubtedly  a  privity  of  interest  between  the  parties,  al- 
though some  of  them  may  be  sureties,  as  it  is  said  the  defend- 
ant is  in  this  case.  In  ExaU  v.  Partridge,  8  T.  E.  310,  Lord 
Eeuyon  said:  '*  Where  one  person  is  surety  for  another,  and 
eompellable  to  pay  the  whole  debt,  and  he  is  called  upon  to  pay, 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may  be 
lecovered  in  an  action  against  him  for  money  paid,  even  though 
the  surety  did  not  pay  the  debt  by  the  desire  of  the  principal." 
So  in  ibe  case  cited  from  Bolle's  Abridgment,  in  Childs  t. 
Morley^  8  T.  B.  614,  where  a  party  met  to  dine  at  a  tavern,  and 
after  dinner  all  but  one  of  them  went  away  without  paying  their 
quota  of  the  reckoning,  and  that  one  paid  for  all  the  rest;  and  it 
was  held  that  he  might  recover  from  the  others  their  aliquot  pro- 
portions. Upon  what  principle  was  the  one  who  paid  the  whole 
bill  entitled  to  recover  from  the  others?  Doubtless  upon  the 
principle  that  the  parties  had  associated  themselves  together  for 
the  purpose  of  that  particular  transaction,  and  were  jointly  and 
severally  liable  to  pay  for  the  dinner,  of  which  they  all  partook, 
as  a  special  association  of  individuals,  who  were  sureties  for  each 
other;  there  was  a  privity  of  interest  between  them  in  respect 
to  that  special  undertaking,  and  the  payment  made  by  one,  of 
the  whole  bill,  was  made  for  the  benefit  of  all  the  others.  Here 
the  defendant,  with  three  others,  jointly  and  severally  promised 
to  pay  the  sum  of  money  specified  in  the  note.  In  respect  to 
this  contract  they  were  jointly  interested,  and  the  holder  of  the 
note  had  the  right  to  consider  them  as  joint  and  several  con- 
tractorSy  so  &r  as  its  payment  is  concerned,  as  if  they  had  been 
partners.  There  being  a  community  of  interest  between  them, 
in  respect  to  this  particular  contract,  the  promise  of  one  to  pay 
it  before  the  statute  bar  had  attached,  must  be  considered  as  the 
promise  of  all;  upon  the  principle  that  each  joint  contractor, 
with  respect  to  the  joint  contract,  is  to  be  considered  as  the 
•gent  of  the  others.  The  payment  made  by  one,  from  which 
the  promise  is  to  be  inferred,  accrued  to  the  benefit  of  all  the 
other  joint  contractors.  Can  the  other  joint  promisors  derive  a 
benefit  from  the  payment  made  by  one,  and  repudiate  the  act, 
when  the  legal  consequences  which  result  from  such  payment 
operate  against  them?  Upon  what  legal  principle  can  tlie  de- 
fendant receive  the  benefit  of  the  payment  made  by  one  of 
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joint  promisors,  and  not  be  bound  by  all  the  legal  consequences 
^hicb  result  from  that  payment?  13ie  defendant  in  effect  says, 
that  his  co-promisor  was  his  agent  to  make  the  payment  on  the 
note,  and  extinguish  his  liability  to  that  extent;  but  when  that 
act  of  his  agent  in  making  the  payment  is  sought  to  be  made  to 
operate  against  him  by  preventing  the  bar  of  the  statute  of  lim- 
itations, then  it  is  he  repudiates  his  agency. 

The  defendant  in  error  cited  on  the  argument:  Bell  v.  MarrU 
son,  1  Pet.  851;  Levy  v.  Cadet,  17  Serg.  &  B.  126  [17  Am.  Dec. 
660];  Bank  o/Eteter  y.  SuUivan,  6  N.  H.  124.  In  BeU  y.  M>rrU 
son  and  Levyy.  Cadet,  the  promise  was  made  after  the  dissolu- 
tion of  the  copartnership.  The  Bank  of  Exeter  y.  SuMvan 
covers  the  point  made  by  the  plaintiff  in  error.  In  that  case,  as 
here,  the  promise  was  made  before  the  statute  had  operated  as 
a  bar,  but  the  great  weight  of  authority,  both  in  England  and 
in  the  United  States,  is  in  opposition  to  the  judgment  of  the 
court  in  the  Bank  of  Exeter  v.  SuUivan,  In  WhUcomb  v.  WhU^ 
ing,  2  Doug.  652,  Lord  Mansfield  held  that  the  payment  by  one 
is  payment  for  all;  the  one  acting  virtually  as  agent  for  the  rest. 
In  ParkamY.  Baynal,  2  Bing.  306,  Chief  Justice  Best  elaborately 
considered  the  question,  and  sustained  the  judgment  in  Whit- 
comb  V.  Whiting,  holding  that  case  to  rest  on  the  same  principle 
as  decisions  with  respect  to  admissions  by  one  of  several  persons 
jointly  concerned  in  other  instances;  that  an  anomaly  would  be 
created  by  departing  from  it;  that  it  had  been  confirmed  in  many 
cases,  and  not  shaken  by  any  authority.  See  also  Wyatt  v.  Hod- 
son,  8  Bing.  809;  Pease  v.  Etrst,  10  Bam.  &  Cress.  122;  Bur- 
leigh V.  StoU,  8  Id.  86;  SmiOi  v.  Ludlow,  6  Johns.  267;  Johnson 
V.  BeardsLee,  15  Id.  3;  BeUz  v.  FuMer,  1  McCord,  541  [10  Am. 
Dec.  693];  While  v.  Hale,  3  Pick.  291  [15  Am.  Dec.  209];  8ig- 
oumey  v.  Dniry,  14  Id.  887;  Dinsmore  v.  Dinsmore,  21  Me.  433; 
Sheltan  v.  Cocke,  3  Munf.  191;  Walton  v.  Bobinsan,  5  Ired.  L. 
841;  Brewster  v.  Hardeman,  Dudley  (Qa.),  150.  The  promise 
having  been  made  by  one  of  the  joint  and  several  promisors, 
before  the  statute  had  operated  as  a  bar,  we  are  of  the  opinion, 
both  upon  principle  and  authority,  that  it  took  the  case  out  of 
the  statute  as  to  the  other  joint  and  several  promisors;  there- 
fore, let  the  judgment  of  the  court  below  be  reversed. 


Statuts  ov  LDUTATiQNfr— Revival  ow  Debt  st  Agkhowlbdomimt  ov 
JoiKT  DxBTOBS  AKB  Pabtnebs.— An  aoknowlodgment  by  one  of  MTeml 
maken  of  a  joint  and  several  promiaaory  note  takea  it  oat  of  the  atatate  of 
limitatiana  aa  againat  the  oiAuBni  Bcmnd  v.  Lathrop,  10  Am.  Deo.  147;  WkUs 
V.  Hale,  15  Id.  200;  (fluxrdon  v.  OHphani,  6  Id.  675;  JicDomU  v.  Ooodwyn^ 
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12  Id.  G8o;  Fny  v.  Kirk,  23  loL  688;  AtMn  t.  BoUwkk,  25  Id.  42;  Ntwlin 
V.  Duiicaai,  1(L  Gd.  In  VTheelock  v.  DooUUle,  46  Id.  163,  it  was  held  that  an 
acknowledgment  by  one  partner  operates  against  all  to  take  a  debt  out  of 
the  statute  of  limiiaitiona»  whether  made  before  or  after  the  dissolution  of  a 
oopartnership,  or  before  or  after  the  statate  has  run  upon  the  demand;  see 
also  the  oases  died  in  the  note  to  this  case,  as  well  tm  the  notes  to  the  pre- 


DuGAS  V.  Mathews. 

(9  OaoBOiA,  610.] 

OF  Judgment  must  First  Show  that  he  is  entitled  to  control  the 
Judgment^  before  he  can  hare  a  summons  of  garnishment  issaed  thereon. 

TkurafXBXB  OF  KsoonABLB  NoTS  upon  which  a  judgment  is  founded, 
pending  the  suit  thereon,  acquires  by  the  transfer  snoh  an  interest  or 
pioparty  in  the  judgment  as  will  enable  him  to  sue  ont  and  maintain  a 
prooeeding  by  garnishment. 

Lrblijoiblb  Written  Evidsnoe  that  Judoxemt  Is  the  property  of  him 
who  claims  to  be  its  assignee  will  be  sufSoient,  in  the  absence  of  a  for- 
mal deed  of  assignment,  to  enable  him  to  sue  out  process  of  gaznishment 
thereon. 

Sdhxons  of  gamifihrnent  issued  in  the  name  of  L.  A.  Dugas, 
against  the  Habersham  Iron  Works  and  Manufacturing  Com- 
pany, on  a  judgment  obtained  against  them  by  L.  F.  £.  Dugas, 
and  transferred  to  and  controlled  by  plaintiff.  The  stunmons 
was  served  on  J.  B.  Mathews  and  B.  Wyly,  who  answered,  deny- 
ing any  indebtedness  to  the  company.  Upon  the  trial  plaintiff 
offered  in  evidence  the  judgment  obtained  against  the  company 
in  the  name  of  L.  F.  E.  Dugas,  to  which  the  defendants  objected. 
The  oourt  sustained  the  objection,  and  plaintiff  then  offered 
in  evidence  a  written  assignment  by  L.  F.  E.  Dugas  of  the 
original  note  of  the  company  to  the  plaintiff,  given  while  the 
note  was  in  suit,  and  also  a  letter  written  by  L.  F.  E.  Dugas 
since  the  judgment  was  obtained,  stating  that  he  had  transferred 
the  judgment  in  the  same  suit  to  the  plaintiff.  This  evidence 
was  not  admitted  by  the  court,  whereupon  the  plaintiff  suffered 
a  verdict,  and  excepted  to  the  rulings  of  the  court  on  the  points 
stated. 

SUmfordf  and  Oabb  and  Hull,  for  the  plaintiff, 

J.  W.  H.  Underwood,  for  the  defendants. 


By  Court,  Nnner,  J.  The  exception  taken  upon  the  trial,  to 
the  admissibility  of  the  evidence  going  to  show  the  plaintiff's 
eontrol  of  the  judgment  and  execution,  was  not,  in  our  judg- 
menty  too  late.     The  argument  against  the  eioeption  being 
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within  time  is,  iihat  the  garnishees  having  answered,  and  joined 
issue  upon  the  truth  of  that  answer,  have  admitted  the  plaintiff's 
right  to  summons  them;  that  is,  they  have  admitted  that  he,  in 
this  case,  is  the  owner  of  the  judgment  upon  which  the  sum- 
mons issues.  Further,  it  is  said  that  the  evidence  is  irrelevant 
to  the  issue,  that  being  a  single  question,  to  wit:  indebtedness 
or  not,  on  the  part  of  the  garnishees,  to  the  defendant  in  execu- 
tion. It  is  true  that  this  is  the  issue,  and  the  plaintiff  in  gar- 
nishment holds  the  affirmative;  but  upon  the  trial  of  the  issue, 
either  at  common  law  or  on  the  appeal,  he  must  first  show  him- 
49elf  rightfully  in  court.  He  must  show  that  he  is  the  creditor  of 
the  creditor  of  the  garnishee.  That  is  a  part  of  his  case.  The  an- 
swering of  the  garnishees  does  not  admit  that — ^indeed,  it  admits 
nothing.  They  are  not  estopped  by  answering  to  deny  the  plaint- 
iff's ground  of  process  against  them.  The  control  of  Hie  judgment 
was  the  foundation  of  the  plaintiff's  proceedings  against  the 
garnishees.  It  was  incumbent  on  him  to  show  it  on  the  trial. 
Any  exception,  then,  to  the  competency  of  the  evidence  to  prove 
it  was  regular. 

The  next  and  only  further  question  made  in  this  record  is. 
Did  the  court  err  in  rejecting  the  evidence  offered  by  the  plaint- 
iff to  prove  it?  To  determine  this  question,  it  is  necessary  to 
advert  to  the  statutes  which  authorize  garnishments,  and  to 
the  state  of  the  pleadings.  By  the  act  of  1822,  it  is  made 
lawful  for  the  plaintiff  or  his  attorney  to  issue  summons  of 
garnishment  in  all  cases  pending  in  any  court  of  the  state,  pro- 
vided the  plaintiff,  his  agent  or  attorney,  shall  make  affidavit 
of  the  amount  of  the  debt  or  demand  which  he  believes  to  be 
due,  and  that  he  is  apprehensive  of  the  loss  of  the  same,  or 
some  part  thereof,  unless  such  summons  do  issue.  This  affi- 
davit is  filed  in  the  office  of  the  clerk  of  the  court  where  the  suit 
is  pending.  By  the  act  of  1884,  the  provisions  of  this  act  are 
extended  to  all  oases,  whether  at  law  or  in  equiiy.  By  the  act 
of  1822,  garnishment  issues  in  behalf  of  a  plaintiff  in  a  judg- 
ment, upon  the  oath  of  the  plaintiff,  his  agent  or  attorney  (in 
addition  to  the  oath  required  in  cases  of  suit  pending  as  stated 
above),  if  required  to  make  oath  by  the  defendant,  the  garnishee, 
or  the  plaintiff  or  his  attorney,  in  any  younger  judgment,  that 
he  believes  the  sum  apparently  due  on  the  judgment  and  claimed 
by  him  is  actually  due,  provided  the  proper  officer  shall  enter  on 
the  execution  issued  on  the  judgment  that  there  is  no  property 
to  be  fotmd:  Prince,  86,  87,  41. 

Under  these  acts  the  proceedings  in  this  case  were  institnted 


April,  1851.]  DuoAS  u  Mathews.  363 

upon  the  oath  of  Colonel  Stanford,  the  attorney  of  the  plaintiff 
in  gamiahment.  His  oath  corresponds  with  the  declaration  in 
regular  suitSy  and  is  the  plaintiff's  initiatory  pleading.  Strict- 
ness in  pleading  is  not  required  under  our  garnishment  laws. 
The  plaintiff's  case  is  regularly  brought  before  the  court  if  the 
oath  contains  all  that  the  statutes  require.  This  oath  does  con- 
tain the  statutory  requirements.  It  contains  more,  and  more 
became  necessary  by  reason  of  the  peculiar  features  of  this  case. 
Colonel  Stanford  swears  that  he  is  the  attorney  at  law  of  Lewis 
A.  Dugas;  that  the  Habersham  Iron  Works  and  Manufacturing 
Company  (the  defendants  in  the  judgment)  are,  as  he  believes, 
justly  indebted  to  Lewis  A.  Dugas  in  the  sum  of  three  thousand 
two  hundred  and  forty-five  dollars,  upon  a  judgment  obtained 
by  Lewis  F.  E.  Dugas  against  that  company,  and  that  Lewis  A. 
Dugas  has  the  legal  control  of  that  judgment.  He  further 
swears,  that  he  believes  the  sum  apparently  due  and  claimed  on 
the  judgment  is  actually  due  to  Lewis  A.  Dugas,  and  that  he  is 
apprehensive  of  the  loss  of  the  same,  or  some  part  thereof,  un- 
less summons  of  garnishment  do  issue.  Upon  this  affidavit  the 
the  summons  issued.  The  garnishees  appeared  and  answered, 
denying  any  indebtedness  to  the  Habersham  Iron  Works  and 
Manufacturing  Company.  The  plaintiff  traversed  the  answer, 
and  the  garnishees  joined  issue.  This  issue  was  on  trial  on  the 
appeal,  when  the  plaintiff  tendered  in  evidence  the  judgment  in 
favor  of  Lewis  F.  E.  Dugas,  which  was  objected  to,  upon  the 
ground  that  it  was  a  judgment  in  favor  of  a  third  person.  The 
court  ruled  it  out,  until  it  was  shown  that  the  plaintiff  in  gar- 
nishment, Lewis  A.  Dugas,  had  the  control  of  it.  To  show  the 
control,  he  then  tendered  in  evidence  two  papers — one  a  copy 
of  the  note  upon  which  the  judgment  was  founded,  with  tiie 
following  indorsement  thereon: 

"  I  do  hereby,  for  value  received,  which  I  hereby  acknowledge, 
tnuiafer  to  Lewis  Alexander  Dugas  all  my  right,  title,  and  in- 
tarast  to  the  notes  now  in  suit  by  Dugas  A  Allen,  plaintiff's 
ittomeys,  a  full  description  of  which  is  herein  written  out  in  full. 

**  [Signed]  Ls.  Fbbd.  E.  Dugas. 

«<  Augusta,  December  27, 1811." 

The  note  thus  transferred  wai|  identified  as  the  note  upon 
which  the  judgment  was  founded,  and  upon  which  the  suit  was, 
at  the  time  of  the  transfer,  pending.  It  was  a  negotiable  note, 
being  payable  to  the  order  of  Lewis  F.  E.  Dogaa,  the  assignor, 
■nd  also  the  plaintiff  in  the  suit  then  pending. 

The  other  paper  was  in  these  words: 
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"  L.  F.  E.  Dugas  v.  The  Habersham  Iron  Works  and  Mana- 
facturing  Company. — Fi.  fa.  from  the  superior  court  of 
Habersham  county,  Georgia,  and  issued  upon  a  judgment 
obtained  April  term,  1842. 

''  To  John  B.  Stanford,  attorney  at  law:  Having  assigned  the 
above  judgment  and  execution  to  Lewis  A.  Dugas,  you  are 
authorized  to  use  my  name  in  any  proceeding  yoxirself  or  the 
said  Lewis  A.  may  deem  necessary  to  the  collection  of  said  debt, 
and  you  are  authorized  to  act  as  my  attorney  in  any  court  pro- 
ceeding instituted  for  the  collection  of  the  same,  should  you 
deem  iJie  use  of  my  name  necessary.    June  17,  1846. 

*'  [Signed]  Ls.  Fbxd.  E.  Duoas." 

Both  of  these  papers  were  objected  to,  upon  the  ground  that 
neither  of  them  singly,  nor  both  together,  constituted  such  an 
assignment  as  is  contemplated  by  our  statute.  The  court  sus- 
tained the  objection,  and  thus  we  have  the  question  as  well  as 
the  status  of  the  case  when  it  was  made. 

For  obyious  reasons,  I  consider  these  papers  separately,  and, 
first,  the  assignment  of  the  note.  Did  this  paper  give  to  the 
plaintiff  in  garnishment  such  a  control  over  and  property  in 
the  judgment  as  would  authorize  him  to  issue  garnishment 
upon  it?  That  is  the  question.  If  it  did,  the  court  erred  in 
rejecting  it.  We  consider  that  Lewis  A.  Dugas,  the  plaintiff  in 
garnishment,  acquired  by  the  transfer  of  the  note  upon  which 
the  judgment  is  founded,  pending  the  suit  thereon,  such  an  in- 
terest or  property  in  the  judgment  as  would  enable  him  to  sue 
out  and  maintain  the  proceeding  by  garnishment.  The  note 
being  negotiable,  he  acquired  a  title  to  that  by  the  transfer,  and 
the  right  to  control  it  in  the  hands  of  the  attorneys  who  had  in- 
stituted the  suit.  By  the  transfer  of  the  note,  the  suit  pending 
on  it,  he  became  the  usee  of  the  plaintiff;  that  is,  the  equitable 
owner  of  the  interest  in  the  suit.  It  is  a  legal  inference  from 
the  transfer  of  the  note,  that  the  suit  then  pending  should  pro- 
ceed for  the  use  and  benefit  of  the  transferee.  Such  we  consider 
the  effect  of  the  transfer.  It  would  have  been  competent  for 
him  to  have  dismissed  the  suit,  and  sued  on  the  note,  in  the 
name  of  the  payee,  for  his  use,  by  striking  out  the  written 
transfer,  if  it  had  been  transferred  by  the  usual  indorsement. 
The  note  itself  showed  no  title  out  of  the  plaintiff  in  the  action; 
nor  was  it  competent  for  the  defendant  to  question  the  plaintiff's 
titie,  unless  it  became  necessary  to  sustain  some  equitable  de- 
fense. 

The  judgment,  therefore,  is  a  valid,  subsisting  judgment,  and 
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could  not  now  be  set  aside  for  inegulariij.  The  transfer  of  the 
note,  then,  placed  him  in  the  position  of  the  usee  of  the  action, 
and  of  the  judgment  when  obtained.  The  record,  it  is  true,  of 
the  judgment  exhibits  the  plaintiff  as  the  legal  owner  of  the  judg- 
ment, but  the  evidence  shows  that  he  holds  the  title  to  it  for  the 
use  of  the  transferee.  In  equiiy  he  is  the  owner  of  the  judgment; 
he  is,  as  such,  entitled  to  the  money  raised  on  it,  and  his  receipt 
would  be  a  protection  to  the  defendants.  We  hold  that  an 
equitable  ownership  or  title  to  the  judgment  is  such  a  title  as 
will  authorize  the  suing  out  of  garnishment.  There  can  be  no 
doubt  but  that  the  assignee  in  this  case  could,  in  a  court  of 
chanoeiy,  apply  a  debt  due  by  the  garnishees  to  the  defendants 
in  the  judgment  to  that  judgment,  upon  his  claim,  as  holding 
the  equitable  title  to  it.  If  so,  why  go  into  chancery,  if  our 
statute  gives  him  a  remedy  at  law  ?  The  proceeding  by  garnish- 
ment is  in  the  nature  of  and  a  substitute  for  a  proceeding  in 
chancery.  Particularly  is  this  position  true  in  this  state,  where 
we  have  a  statute  which  authorizes  a  party  to  proceed  at  law  in 
all  cases  where  he  may  conceive  that  the  legal  remedy  will  be 
sufficient.  The  only  reply  to  this  is  the  language  of  the  statute, 
which  simply  authorizes  the  plaintiff,  or  his  agent  or  attorney, 
to  sue  out  a  garnishment  on  the  judgment.  It  will  not  do  to 
put  too  literal  a  construction  on  it.  For  the  purposes  of  this 
proceeding,  and  in  the  spirit  of  the  act,  the  real  owner  of  the 
judgment  is  the  assignee.  This  construction  would,  before  our 
statute,  have  denied  to  the  transferee  of  a  judgment,  assignable  at 
common  law,  the  benefits  of  our  garnishment  laws.  Our  stat- 
ute authorizing  the  assignment  in  writing  of  a  judgment  em- 
powers the  assignee  to  collect  it  in  his  own  name,  and,  as  I 
conceive,  admits  him  to  the  remedy  by  garnishment.  Before 
that  statute  the  proceeding  to  collect  was,  no  doubt,  in  the 
name  of  the  plaintiff,  for  the  use  of  the  assignee.  So  we  have 
held  that  the  assignee  of  a  dormant  judgment  may  revive  it  by 
scire  facias,  in  the  name  of  the  plaintiff,  for  his  use:  Mayor  etc. 
of  Macon  v.  CourUy  Academy,  7  Gra.  204.  Here  the  title  to  the 
judgment,  by  the  transfer  of  the  note,  is  not  set  up  under  the 
statute,  but  under  the  common  law.  How,  then,  was  the  pro- 
ceeding to  be  instituted?  It  could  not  be  instituted  by  the 
plaintiff,  L.  F.  E.  Dugas,  because  he  could  not  swear,  as  the 
statute  requires,  that  anything  v^as  due  to  him  on  the  judgment, 
for  he  had  transferred  his  interest  in  it. 

The  only  practicable  course  is  that  taken  in  this  case.     Here 
the  proceeding  is  instituted  in  the  name  of  the  assignee— he 
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takes  the  oath  (or  rather  his  attorney)— he  is  the  phiintiff  in 
garnishment;  but  the  fact  of  the  transfer  is  deyeloped  in  the 
record.  It  is  stated  in  the  oath,  and  the  record  brings  before 
the  court  the  whole  transaction.  The  proof  ofiEered  is  in  accoixl- 
ance  with  the  pleadings.  It  sustains  the  allegations  of  the  oath. 
The  transfer  of  the  note,  therefore,  we  think  ought  to  have 
been  admitted,  not  as  evidence  of  title  to  the  judgment,  under 
the  act  of  1829,  but  as  evidence  of  an  equitable  title  acquired, 
upon  general  principles,  before  the  judgment  was  had.  The 
garnishees  certainly  can  not  complain,  for  a  judgment  against 
them  on  this  issue  would  be  a  protection  against  the  plaintiff  in 
the  fi  fa.  J  and  against  their  creditors,  the  Habersham  Iron 
Works  and  Manufacturing  Company. 

Independent  of  the  transfer  of  the  note,  we  think  that  the  or- 
der to  Colonel  Stanford  is  a  written  assignment  of  the  judgment, 
sufficient  under  the  act  of  1829.  That  act  prescribes  no  form  of 
assignment.  No  law  makes  necessary  any  formality  in  the 
transfer,  of  which  I  have  any  knowledge.  It  only  requires  that 
the  transfer  be  by  written  assignment  or  control.  ThsX  is  all. 
It  forbids  all  parol  assignments,  and  makes  written  evidence  of 
the  transfer  indispensable.  Here  is  that  evidence,  under  the 
hand  of  the  only  person  that  could  make  it,  to  wit,  the  plaintiff. 
It  contains  an  acknowledgment  that  he  has  assigned  this  judg- 
ment to  Lewis  A.  Dugas,  and  directs  that  his  name  should  be 
used  in  all  proceedings  deemed  necessary  to  enforce  its  collec- 
tion. The  assignment  referred  to  as  the  acknowledgment  is,  no 
doubt,  that  of  the  note.  This  order  to  Colonel  Stanford  does  not 
give  effect  to  that,  as  a  transfer  of  the  judgment,  but  the  ac- 
knowledgment, coupled  with  instructions  to  use  his  name  in  all 
proceedings  necessary  to  collect  it,  and  that  for  the  benefit  of 
Lewis  A.  Dugas,  is  a  present  transfer  of  that  judgment.  It  is 
written  evidence  that  he  was  not  the  owner  of  it,  and  that  Lewis 
A.  Dugas  was  the  owner.  We  can  not  believe  that  the  ends  of 
justice  can  be  subserved  by  requiring,  under  the  act  of  1829,  a 
technically  formal  deed  of  assignment.  What  we  do  require  is, 
that  there  be  intelligible  written  evidence  that  the  judgment 
is  the  property  of  him  who  claims  to  be  its  assignee.  Such  we 
consider  this  order  to  be. 

Let  the  judgment  be  reversed. 

AssiGNicBNT  OF  JuDOHBNTS  AT  CoMMON  Law.— The  assigiiiiient  of  a  judg- 
ment at  oomxnon  law  did  not  anthorize  the  assignee  to  faring  an  action  thereoo 
in  his  own  name.  The  effect  of  an  assignment  was  merely  to  transfer  an 
equitable  title.    To  all  actions,  therefore,  having  for  their  object  the  sabjeci- 
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ing  of  property  to  the  payment  of  judgments,  the  aadgnorB  were  necesaarj 
parties  as  holders  of  the  legal  title.  But  the  assignee,  hy  virtue  of  his  equi- 
table interest,  had  the  right  to  control  the  collection  of  the  judgment,  and 
for  that  purpose,  to  use  the  name  of  the  plaintiff,  his  assignor,  and  to  receive 
the  moDey  collected.  Tho  common-law  inhibition  preventing  the  direct  os- 
Bgnment  and  transfer  of  the  legal  as  well  as  of  the  equitable  title  to  judgments 
is  no  doubt  abolished  in  a  majority  of  the  states  of  this  Union;  and  its  place 
has  been  taken  by  statutes  under  which  it  is  not  merely  the  privilege,  but 
also  the  duty,  of  the  assignee  to  control  and  enforce  the  judgment  in  his  own 
name:  Freeman  on  Judgments,  3d  ed.,  sec.  421,  and  cases  there  cited. 

What  Juoomknts  may  bs  Assigned. — A  judgment  in  favor  of  the  state, 
when  paid  by  a  surety,  can  not  be  assigned  to  such  surety  by  any  officer  or 
agent  of  the  state:  Peacock  v.  Pembroke^  8  Md.  348.  A  judgment  is  not  as- 
signable  at  law;  but  an  officer  may  obey  the  commands  of  the  holder  of  the 
equitable  interest,  and  the  court  will  protect  him  in  it:  Millar  v.  FUld,  3  A.  K. 
ICarsh.  104.  A  verdict  or  judgment  is  not  of  itself  negotiable:  Duncan  v. 
Blooftutock,  2  McCord,  318.  But  a  contrary  opinion  was  held  in  the  case  of 
Weire  v.  City  of  Davenport,  11  Iowa,  49.  In  passing  upon  this  case  the  court 
said:  "Wo  entertain  no  doubt  but  that  such  a  liability  [meaning  tho  judg- 
ment obtained  against  the  city]  may  be  sold  or  transferred  if  bona  fidty  so  as  to 
give  the  holder  a  priority  over  an  attaching  creditor  of  the  transferrer.  It 
may  be  sold  just  as  a  horse  or  any  other  property  may  be,  and  the  title 
pass  }*i*!t  as  completely;  and  whether  the  transferee  could  sue  in  his  own 
aasa  or  not,  the  vendor  still  could  not  deny  his  title,  nor  could  the  creditors 
of  such  vendor.  There  was  an  action  pending  at  the  time  o£  this  assignment, 
and  the  transfer  related  to  and  included  tho  verdict  and  judgment  as  well  as 
the  mere  cause  of  action.  And  this  might  be  done  in  the  absence  of  fraud, 
•o  as  to  give  tho  assignee  or  vendee  a  good  title  to  the  judgment,  and  a  right 
to  control  it  as  his  own  property:*'  Robinson  v.  Weeks^  6  How.  Pr.  161 ;  Flynn 
T.  H.  R.  R,  Co.,  6  Id.  308;  Hodgman  v.  Western  R.  R.  Co.,  7  Id.  492;  Purpley. 
H.  R.  R.  Co.,  4  Dner,  74;  People  v.  Tioga  Common  Pleas,  19  Wend.  73;  Mc- 
Kee  V.  Judd,  12  N.  Y.  622;  Waldron  v.  WiUard,  17  Id.  446;  Haight  v.  Hotjt, 
19  Id.  464;  Sherman  v.  Elder,  24  Id.  381;  Byxhie  v.  Wood,  Id.  607;  Whitney  v. 
Slauson,  30  Barb.  276;  Devlin  v.  Mayor,  60  How.  Pr.  1;  Hicks  v.  CUveUmd, 
48  N.  T.  84;  Pvlver  v.  Harris,  62  Id.  73;  Wade  v.  KaUJleisch,  16  Abb.,  N.  S., 
16.  laComeggs  v.  Vasse,  1  Pet.  213,  Story,  J.,  says:  *<It  may  be  affirmed 
that  vested  rights  ad  rem  and  in  re,  possibUities  ooupled  with  an  interest,  and 
dainis  growing  out  of  and  adhering  to  property,  may  pass  by  assignment."  An 
assignment  of  a  judgment  in  an  action  in  tort  against  a  sheriff  for  malfea- 
saaoe,  where  the  tort  is  merged  in  the  judgment  prior  to  the  assignment,  is 
good,  and  the  assignee  may  sue  in  his  own  name:  Charles  ▼.  Hcukins,  11  Iowa, 
329;  JSdmonds  ▼.  Montgomery,  1  Id.  143;  Ford  v.  Stuart,  19  Johns.  342;  Bridge 
V.  Johnson,  6  Wend.  342;  PrescoU  v.  Hull,  17  Johns.  284;  Kessd  v.  Albetis,  66 
Barb.  362;  Risley  v.  Phcmix  Bank,  11  Hun,  484. 

AflsiGNicsKT  OT  JuDOMXNTS — FoRM  ov  Tbansfxb. — Ko  formal  deed  of 
ssdgnment  is  necessary.  So  long  as  it  can  be  shown  that  there  was  a  bona 
Jide  transfer,  it  seems  to  be  the  rule  of  the  courts  to  ask  for  no  other.  In 
Aylesworth  v.  Brown,  10  Barb.  167,  the  court  held  that  an  assignment  of  a 
judgment  was  not  rendered  invalid  by  the  omission  of  the  middle  letter  of 
the  assignor's  name  in  the  title  of  the  suit  and  in  the  signature,  nor  by  stat- 
ing the  amount  of  the  judgment  to  be  "seventy-five  dollars  besides  costs,*' 
while  the  amount  mentioned  in  the  docket  was  "  one  hundred  and  twenty 
doQan  damages  and  costs,*'  nor  because  the  assignment  states  that  the  judg- 
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ment  was  rendered  in  1844,  whereea  it  wm  not  docketed  till  1845:  People 
y.  Flendng,  2  N.  T.  484;  Ex  parte  Newell,  4  Hill,  008;  Bank  qf  Vergeamm 
V.  Warrean^  7  Id.  91;  Rice  ▼.  DmnSj  7  Laos.  400.  An  aasignment  of  a  judg- 
ment in  the  words,  **  For  Talue  reoeived,  I  hereby  transfer  the  entire  oootral 
of  the^.  /a.  from  the  above-stated  judgment  and  of  the  judgment  above 
stated  from  this  date  to  A.  B.  G.,"  is  an  unqualified  transfer  of  the  judgment: 
Origin  v.  Camaek,  36  Ala.  696. 

Mat  bk  Assiomed  bt  Pasou — A  judgment  may  be  transferred  by  parol: 
Clark  V.  Moee,  11  Ark.  736;  W^r  v.  Pennmffton,  Id.  745.  It  is  not  neces- 
sary to  aver  tiiat  the  assignment  was  under  seal:  Stoddard  v.  Benton,  6  OoL 
508.  Equity  will  enforce  the  assignment  when  for  a  valuable  consideration, 
wbbtber  it  is  in  writing  or  by  parol:  BraJum  v.  Ragkmd,  3  Stew.  247;  Bladt 
V.  EvereU,  5  Stew.  &  P.  60;  Haden  v.  WaUoer,  5  Ala.  86;  BecUm  v.  Fer- 
gtuon,  22  Id.  599;  Cravens  v.  Dvncan,  56  Ind.  347;  PreaeoU  v.  HuU,  17  Johns. 
28;  Ford  v.  Stuart,  19  Id.  3;  Ketael  v.  Albetis,  56  Barb.  47.  And  a  part  of  the 
judgment  may  be  assigned  by  parol:  Wood  v.  WaUace,  24  Ind.  226. 

Validitt  and  Evfect  ot  Assignmxnt. — ^A  sale  and  transfer  of  real  prop- 
erty, for  which  the  vendor  has  recovered  possession  in  an  action  for  its  re- 
covery, will  operate  as  an  assignment  of  the  judgment,  and  the  purchaser  may 
revive  the  judgment  by  ecire  /acitu  in  his  own  name:  Wright  v.  Parka,  10 
Iowa,  342.  On  the  sale  by  one  person  of  a  judgment  recovered  by  another, 
a  warranty  of  title  is  implied,  embracing  also  a  warranty  that  the  judgment 
is  due  and  unpaid,  where  nothing  is  said  on  the  subject.  But  a  general  war- 
ranty, whether  express  or  implied,  does  not  extend  to  a  defect  known  to  the 
purchaser:  Fumisa  v.  Ferguson,  34  N.  Y.  485;  Jaaison  v.  BaU,  6  Cow.  628; 
Bennett  v.  Buchan,  61  N.  Y.  222.  The  reliuquishment  or  assignment  of  a 
judgment  releases  or  transfers  the  debt  as  well  as  the  security:  ESlsworth  v. 
Caldwell,  18  Abb.  Pr.  20.  A  judgment  against  a  plaintiff,  which  had  been 
obtained  by  a  third  party  and  assigned  to  the  defendant  before  action  brought, 
is  admissible  in  discount:  Sexton  y.  Oee,  1  Hill  (S.  C),  378. 

Effect  of  AssiaNMJSirr  as  to  Assiomob. — A  simple  assignment  of  a  judg- 
ment does  not  render  the  assignor  liable  to  refund  the  consideration,  in  case 
the  judgment  debtor  fails  to  pay  the  amount:  Robinson  v.  White,  4  litt.  237. 
By  the  assignment  of  a  judgment  at  law  the  assignor  becomes  a  bare  trustee, 
and  as  between  him  and  the  assignee  has  no  right  to  receive  satisfaction  of 
the  judgment:  IleweU  v.  Outland,  2  Ired.  Eq.  438. 

Effect  of  Assionmkht  a3  to  AssiaiTBB. — ^The  assignee  of  a  judgment 
takes  only  his  assignor's  right  as  against  the  debtor,  but  is  not  afifectad  by 
the  latent  equities  of  third  parties:  Wright  v.  Levg,  12  OaL  257.  The  as- 
signee of  a  judgment  holds  it  subject  to  the  same  defenses  as  the  anignor: 
Bawson  v.  MeJunkki,  27  Ga.  432;  SeoU  v.  Harkms,  32  Id.  302;  McJUton  v. 
Love,  13  nL  486;  Hughes  v.  Trahem,  64  Id.  48;  Robeson  v.  Roberts,  20  Ind. 
155;  Stout  V.  VanHrk,  10  N.  J.  Eq.  78;  FiOmt  v.  Hawk,  8  Watts,  443;  Bhel- 
ton  V.  Hnrd,  7  B.  I.  403;  Burtis  v.  CoiA,  16  Iowa,  194;  Downer  v.  South 
RoyaUon  Bank,  39  Vt.  25;  Blakesly  v.  Johnson,  13  Wis.  530;  Brisbm  v.  New- 
haU,  5  Minn.  273;  Burson  v.  Blair,  12  Ind.  371.  H  a  judgment  is  assigned 
by  its  owner,  and  afterwards  levied  upon  and  sold  as  his  property,  the  right 
of  the  assignee  is  prior  to  that  of  the  purchaser  at  the  sheriff's  sale:  Fore  v. 
Manlove,  18  GaL  436.  Where  a  judgment  has  been  fraudulently  revived 
after  satisfaction,  an  assignee  of  the  judgment  takes  it  at  his  peril,  whatever 
the  validity  of  a  sale  under  execution  on  the  judgment  might  be:  Troup  v. 
Woods,  4  Johns.  Ch.  228.    A  judgment  in  favor  of  a  oorpoiation,  if  proper^ 
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assigned,  may  be  enforced  after  the  corporation  has  ceased:  Leach  t.  Thomas, 
27  IlL  457.  Where  a  judgment  creditor  aasigns  his  ]adgment»  which  ia 
founded  on  m  mortgage  note,  and  also  another  note,  and  the  mor^ge  secur- 
ing the  two  notes  which  he  holds  against  the  jadgment  debtor,  his  assignee 
is  entiiled  to  all  the  remedies  for  the  collection  of  the  note  and  judgment 
which  might  have  been  employed  by  the  assignor:  AppUgate  ▼.  Mtuon,  13  Ind. 
75.  The  assignee  of  a  judgment  with  notice  of  a  certain  agreement  relative  to 
Its  enforoement,  between  the  parties  thereto,  takes  subject  to  that  agreement, 
and  can  not  set  it  aside  for  fraud  of  the  defendant  in  obtaining  it,  whatever 
rights  his  assignor  may  have  had:  Boral  ▼.  Baldwin,  30  Barb.  IQKk  The  pur- 
chaser of  a  judgment  from  the  judgment  creditor  in  good  faith,  and  without 
notioe  of  equities  between  the  bitter  and  a  third  party  interested.  Is  not 
affected  by  such  equities:  McOotUr  v.  McCoUer,  16  Abb.  Pr.  265.  The  as- 
signment of  a  judgment  bond  on  the  record  is  constructive  notice  to  all 
parties:  Eldred  v.  HaxleU,  38  Pa.  St  16.  The  subsequent  purchase  of  a 
judgment,  accompanied  or  followed  by  a  transfer  upon  the  record,  will  pass 
title  against  a  prior  purchase  not  recorded,  and  of  which  the  second  pur- 
chaser was  ignorant:  CampbeWs  Appeal,  29  Id.  401. 

Whin  Assignment  of  Jttdomknt  Opxbatbs  as  SATmvAonoN.— If  a 
debtor  pay  his  judgment  creditor  a  sum  equal  to  the  amount  of  the  judgment, 
and  thereby  cause  the  judgment  to  be  assigned  as  a  pajrment  to  another  of 
Ills  creditors,  the  transaction  does  not  discharge  the  judgment,  but  the  same 
continues  valid  in  the  bands  of  the  assignee:  Horoh  v.  KimbaU,  2  Blackf. 
309.  N<Me  v.  MerriU,  48  Me.  140,  was  a  case  where  the  question  was  raised 
whetlier  an  assignment  of  a  portion  of.  a  judgment,  by  one  of  the  creditors 
to  a  third  person  for  a  valuable  consideration,  was  not  a  satisfaction  of  any 
part  of  the  judgment,  and  the  court  held  it  was  not  A  judgment  may  be 
purchased,  and  the  assignee  sue  upon  it  in  the  creditor's  name;  bat  where 
payment  of  the  judgment  is  intended,  it  is  satisfied,  and  tiie  lien 
charged:  BoOiiu  v.  Thompson,  21  Me.  522. 
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la  n  IimxBXANT  to  Inquibx  whbthxe  Pabtt  Aoodbbd  aw  GBoa  had  any 
motive  to  oommit  such  crime. 

Fact  that  Aooubsd  Pubohasid  Numbis  ov  Lotobt  Tiounra  before 
money  was  taken  from  a  bank  is  admissible  in  evidence  for  the  purpose 
off  showing  a  motive  for  the  taking. 

DnoBimoN  or  Indictimsnt— Oenxral  &ui&— Bank  bills  described  as 
being  of  a  particular  denomination.  Issued  by  a  certain  bank,  signed  by 
the  president  and  countersigned  by  the  cadiier  of  the  bank,  the  same 
being  the  property  of  said  bank,  is  a  sufficient  description  to  meet  the 
requirements  of  the  general  rule  which  requires  the  description  in  an 
indictment  to  be  sufficiently  certain  and  precise  to  enable  the  accused  to 
understand  the  general  nature  of  the  crime  of  which  he  is  accused. 

DmVDANT  OA^  NOT  BE  AOOUSXD  OF   Two    DISTINCT  OtFENSES  IN  InDIOV- 

MSNT,  but  the  same  offense,  or  the  same  species  of  offense^  may  be  chaiged 
In  different  ways  in  order  to  meet  the  evidence. 
DmxBXNT  Punishments  wxke  Peotided  fob  Conviction  uvdsb  Two 

Am.  Dao.  Yoz-  LIV— M 
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Counts  or  Indictment:  HM,  that  upon  a  genenl  Terdict  of  guilt>« 
the  presumption  of  law  was  that  a  conTictioii  of  the  greater  crime  wtm 
intended. 

CoMiiENT  UPON  Testimont — ExFBissiON  OF  OPINION. — Instroctton  to  jaix 
"  that  it  wai  competent  for  them  to  look  to  circnmatantial  testimony, 
as,  for  instance,  the  acts  and  conduct  of  accused,  to  ascertain  his  guilt, 
such  as  his  absconding  and  concealing  himself  for  the  purpose  of  escaping 
the  laws,  or  his  being  possessed  of  or  using  large  sums  of  money  which 
he  could  not  honestly  account  for,"  does  not  amount  to  an  expreaaiou  of 
opinion  as  to  the  guilt  or  innocence  of  the  accused. 

AoousATioN  IN  Indictment  against  Principal  and  Aoobssabt,  which 
commences  and  concludes  in  the  manner  provided  by  statute,  amounts 
to  but  one  count,  and  objection  that  each  is  separate  and  should  hxvB  the 
statutory  conclusion  is  not  well  taken. 

Appeal  by  plaintiff  in  error  from  judgment  of  Chatham -supe- 
rior court.     The  facta  are  stated  in  the  opinion. 

John  E.  Ward  and  John  M.  Berrien^  for  the  plaintiff  in  error. 

Law  and  Bartow,  for  the  defendant. 

By  Court,  Wabneb,  J.  The  plaintiff  has  assigned  five  distinct 
grounds  of  error  to  the  judgment  of  the  court  below  in  this 
case,  which  we  shall  consider  in  the  order  the  same  appear  in 
the  record  before  us.  The  ground  of  error  assigned  is,  that 
the  court  erred  in  admitting  in  evidence  sundry  lottery  tickets 
contained  in  a  package  addressed  to  Maury  &  Company,  with  a 
note  written  by  the  defendant,  directing  the  proceeds  of  the 
tickets  to  be  remitted  to  his  brother. 

The  objection  urged  to  the  admission  of  this  evidence  is,  that 
it  appears  from  the  record,  that  these  tickets  were  purchased 
anterior  to  the  time  the  money  is  proved  to  have  been  taken 
from  the  bank,  and  therefore  irrelevant  testimony.  It  appears 
from  the  record,  that  the  defendant  was  the  cashier  of  the  Cen- 
tral Railroad  and  Banking  Company,  and  had  the  custody  of 
the  money  and  funds  belonging  to  that  institution;  that  on  the 
second  day  of  February,  1850,  by  his  own  showing,  he  had  in 
his  hands  the  sum  of  one  hundred  and  twenty  thousand  dol- 
lars; that  on  or  about  the  twenty-seventh  of  the  same  month 
there  was  one  hundred  and  three  thousand  dollars  taken  from 
the  bank,  and  the  defendant  absconded  from  the  state  about  the 
same  time  to  England,  where  he  was  arrested  and  brought 
back.  It  also  appears  that  the  defendant  was  embarrassed  in 
his  pecuniary  matters  previous  to  that  time,  saying  it  was  diffi- 
cult for  him  to  get  along  with  his  private  affidrs,  being  pressed 
by  a  large  judgment,  and  it  was  exceedingly  difficult  for  him 
to  live.    After  the  defendant  was  brought  back  to  Savannah, 
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he  admitted  to  Mr.  Cuyler,  the  president  of  the  bank,  that  he 
bad  been  dealing  in  lotteiy  tickets,  and  commenced  doing  so 
the  preceding  fall;  that  his  losses  in  February  by  lotteries  could 
not  have  exceeded  fifteen  thousand  dollars  in  that  month.  The 
defendant  also  stated  that  in  December  he  drew  two  prizes  in 
the  lotteries  amounting  to  twelve  thousand  dollars,  and  that 
money  went  to  replace  money  which  he  had  previously  taken  to 
purchase  lotteiy  tickets,  and  it  made  his  money  good  at  the  end 
of  the  month. 

There  is  no  positive  evidence  that  the  defendant  took  the 
money  from  the  bank;  his  guilt  can  only  be  established  by  cir- 
cumstantial evidence,  that  is  to  say,  by  proof  of  such  facts  and 
circumstances  as  vnll  conduce  to  establish  his  guilt  in  the  minds 
of  reasonable  men.  When  a  great  crime  has  been  committed, 
it  is  important  to  inquire  whether  the  accused  party  was  influ- 
enced by  any  motive  to  commit  such  an  offense,  for  the  absence 
of  all  motive  to  commit  the  offense  charged  against  him  affords 
a  strong  presumption  of  his  innocence;  whereas,  if  it  appears 
on  the  contrary,  that  he  was  influenced  by  a  veiy  strong  motive 
to  commit  the  particular  offense  charged,  the  probability  of  his 
guilt  is  necessarily  greatly  strengthened. 

Now  9  the  offense  with  which  the  defendant  stands  charged 
in  the  indictment  is,  that  as  the  cashier  of  the  Central  Railroad 
Bank,  he  did  embezzle,  steal,  secrete,  and  fraudulently  take  and 
carry  away  a  large  amount  of  money  which  had  been  intrusted 
to  him  as  such  cashier.  To  purchase  these  lottery  tickets,  a 
considerable  sum  of  money  was  required,  as  is  manifestly  ap- 
parent to  every  reasonable  mind.  But  it  is  urged  by  the  de- 
fendant's counsel,  that  these  tickets  were  all  purchased  before 
the  money  is  proved  to  have  been  taken  from  the  bank,  and 
therefore  can  not  afford  any  presumption  of  his  guilt.  Concede 
for  the  purpose  of  this  investigation  that  McAlpin  and  Fay,  the 
directors  who  counted  the  money,  were  not  deceived  or  mis- 
taken as  to  the  money  being  iu  the  bank  on  the  days  which 
they  profess  to  have  counted  it;  yet  the  evidence  of  the  lottery 
tickets  shows,  that  to  have  purchased  them,  the  defendant  must 
have  had  money  obtained  from  some  quarter.  Did  he  borrow 
the  money  to  purchase  the  tickets  from  a  friend?  or  did  he  pur- 
chase the  tickets  on  a  credit?  Still  the  purchase  of  the  tickets 
created  a  necessity  for  money;  especially  as  the  defendant  was 
in  debt,  and  hard  pressed  to  live.  The  purchase  of  a  great 
number  of  lottery  tickets,  anterior  to  the  loss  of  the  money  by 
the  bank,  by  the  defendant  created  a  necessity  for  him  to  have 
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money  to  pay  for  them.  The  purchase  of  the  tickets  created  a 
debt,  which  the  defendant  was  bound  to  pay,  either  with  his 
own  money  or  that  intrusted  to  him  by  other  people.  By  hia 
own  confessions,  he  had  no  spare  cash  of  his  own  with  which 
to  purchase  lottery  tickets.  Did  he  borrow  the  money  from  his 
friends  or  other  persons  to  purchase  them,  before  ihe  money 
was  taken  from  the  bank?  If  so,  he  still  had  a  use  for 
money  to  pay  that  debt,  and  who  would  be  most  likely  to  take 
money  intrusted  to  him,  he  who  had  purchased  nothing  which 
created  a  demand  for  money,  or  one  who  had  a  pressing  neces- 
sity for  it  to  pay  for  lottery  tickets?  The  fact  that  the  defend- 
ant had  purchased  a  large  number  of  lottezy  tickets  before  the 
money  was  taken  from  the  bank,  taken  in  connection  with  his 
pecuniary  embarrassments,  affords  evidence  of  at  least  a  motive 
on  his  part  to  have  the  use  of  money;  and  as  such  it  was  prop- 
erly submitted  to  the  jury,  as  a  circumstance,  taken  in  con- 
nection with  the  other  evidence,  affording  a  presumption  of  his 
guilt.  The  question  is  not  as  to  the  effect  which  this  evidence 
may  have  had  on  the  minds  of  the  jury,  but  was  it  competent  to 
introduce  it  on  the  trial,  when  taken  in  connection  with  the 
other  facts  exhibited  by  the  record?  We  think  the  evidence 
offered  was  competent  for  the  reasons  already  stated. 

The  second  ground  of  error  alleged  in  th6  assignment  is,  that 
the  court  erred  in  deciding  that  the  bank  bills,  charged  to  have 
been  stolen,  were  sufficiently  described  in  the  indictment.  By 
the  thirty-third  section  of  the  sixth  division  of  the  penal  code 
it  is  declared,  that  ''any  officer,  servant,  or  other  person  em- 
ployed in  any  bank  or  other  corporate  body  in  this  state,  who 
shall  embezzle,  steal,  secrete,  or  fraudulently  take  and  cany 
away  any  money,  gold  or  silver  bullion,  note  or  notes,  bank 
bill  or  bills,  bill  or  bills  of  exchange,  etc.,  shall,  on  conviction, 
be  punished  by  imprisonment  and  labor  in  the  penitentiary  for 
any  time  not  less  than  two  years  nor  longer  than  seven:" 
Prince,  631. 

The  defendant  is  accused  in  the  indictment  with  embezzling, 
stealing,  secreting,  and  fraudulently  taking  and  carrying  away 
one  bank  bill  for  the  payment  of  five  dollars,  and  of  the  value 
of  five  dollars,  of  the  Central  Railroad  and  Banking  Company 
of  Oeorgia,  signed  by  the  president  thereof,  B.  B.  Cuyler,  and 
countersigned  by  the  cashier  thereof,  Oeorge  J.  Bulloch,  while 
holding  the  office  and  employment  of  cashier  of  the  said  Central 
Bailroad  and  Banking  Company  of  Cteorgia.  The  defendant  is 
also  charged  with  embezzling,  stealing,  secreting,  and  fraadn- 
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lenily  taking  and  canTing  away  other  denominationB  of  the 
bills  of  said  bank,  to  wit,  ten-dollar,  twenty-dollar,  fifiy-dollar, 
and  one>hundred-dollar  bills — each  denomination  of  the  bills 
described  in  the  same  manner  in  the  indiotment  as  the  five-dol- 
lar bill.  The  objection  is,  that  the  bank  bills  are  not  sufficiently 
described  in  the  indictment.  The  general  rule  is,  that  every 
indictment  must  charge  the  crime  with  such  certainty  and  pre- 
cision that  it  may  be  understood;  alleging  all  the  requisites 
that  constitute  the  offense,  and  that  evexy  averment  must 
be  so  stated  that  the  party  accused  may  know  the  general 
nature  of  the  crime  of  which  he  is  accused:  1  Ch.  Crim.  L. 
172.  The  defendant  is  accused  with  having  stolen  sundry 
bank  bills  of  a  particular  denomination,  and  of  a  particular 
value,  of  the  Central  Bailroad  and  Banking  Company  of 
Qeoigia,  signed  by  the  president  of  that  company  and  counter- 
signed by  the  cashier  thereof,  the  same  being  the  property  of 
that  bank,  which  were  intrusted  to  the  defendant  as  such 
cashier.  This  description  of  the  bills  alleged  to  have  been 
stolen  by  the  defendant  is  sufficient,  in  our  judgment,  to  inform 
him  of  the  general  nature  of  the  offense  of  which  he  is  accused. 
If  a  more  minute  description  should  be  required,  as  for  instcuice 
the  date  and  letter  of  each  bill,  a  conviction  under  this  section 
of  the  code  would,  in  most  cases,  be  impossible. 

The  legislature  have  made  the  stealing  of  bank  bills  larceny, 
and  there  exists  no  good  reason  why  there  should  be  a  more 
minute  description  of  bank  bills  than  of  chattels  which  are 
made  the  subject  of  larceny.  The  description  of  the  bank  bills 
in  this  indictment  is  equally  as  minute  and  specific  as  that  con- 
tained in  the  form  of  a  similar  indictment  in  Archbold's  Crim- 
inal Pleading,  130.  See  also  Bex  y.  Johnson^  8  Hau.  &  SeL 
539,  563;  CamrrumtoeaUh  v.  Bichards,  1  Mass.  337.  But  the 
first  Hection  of  the  fourteenth  division  of  the  penal  code  an- 
swers the  objection  raised  by  the  plaintiff  in  error.  By  that 
sectiop  of  the  code  it  is  declared,  that  **  every  indictment  or 
accusation  of  the  grand  jury  shall  be  deemed  sufficiently  tech- 
nical and  correct  which  states  the  ofibnse  in  the  ieorms  and 
language  of  this  code,  or  so  plainly  that  the  nature  of  the 
offense  charged  may  be  easily  understood  by  the  jury:"  Prince, 
658.  Nor  do  we  entertain  a  doubt,  that  the  defendant  could 
plead  the  present  indictment  in  bar  of  another  prosecution  for 
the  same  offense,  and  vrith  the  proper  averments  contained  in 
such  plea,  would  be  protected. 

The  third  ground  of  error  assigned  is,  that  the  court  refused 
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to  arrest  the  judgment,  on  the  gronnd  ''that  the  indictment 
contained  defective  counts,  and  counts  in  which  different  offenses 
were  charged,  and  different  punishments  inflicted  hy  statute, 
and  that  a  general  verdict  of  guilty  had  been  rendered,  without' 
specifying  the  count  on  which  the  defendant  was  found  guilty.' 
It  is  a  well-settled  principle  in  criminal  law,  that  where  there  are 
several  counts  in  an  indictment,  some  of  which  are  good 
and  others  bad  or  defective,  that  judgment  may  be  rendered 
against  the  defendant  upon  those  which  are  valid:  1  Ch.  Crim.  L. 
249;  Id.  640;  The  People  v.  Curling,  1  Johns.  822;  The  SUUe  v. 
AfUler,  7  Ired.  L.  275.  By  the  thirty-third  section  of  the  sixth 
division  of  the  penal  code,  the  officer  of  a  bank  who  conunits  a 
larceny  after  a  ixust  has  been  delegated,  or  a  confidence  reposed, 
may  be  punished  by  imprisonment  in  the  penitentiary  for  any 
time  not  less  than  two  nor  more  than  seven  years.  By  the  thirty- 
sixth  section  of  the  same  division  of  the  penal  code,  any  per- 
son, not  an  officer  employed  in  any  public  department  of  the 
government  or  corporate  body,  who  shall  be  convicted  of  the 
same  offense,  may  be  punished  by  imprisonment  in  the  peniten- 
tiary for  any  time  not  less  than  one  year  nor  longer  than  five 
years. 

In  some  of  the  counts  in  the  indictment  the  defendant  is 
charged  with  the  offense,  as  the  cashier  of  the  Oentral  Bailroad 
and  Banking  Company  of  Georgia;  in  others  he  is  charged 
with  the  offense  in  his  individual  and  not  in  his  official 
capacity  as  cashier.  The  point  made  by  the  plaintiff  in  error 
then  is,  that  inasmuch  as  there  are  different  counts  in  the  in- 
dictment, based  upon  the  two  different  sections  of  the  statute, 
and  the  punishment  under  each  section  being  different  in  degree, 
therefore  the  judgment  ought  to  be  arrested,  because  the  juxy 
have  found  a  general  verdict  of  guilty  without  specifying  upon 
which  particular  count  they  intended  to  find  him  guilty,  so  as  to 
enable  the  court  to  pronounce  the  appropriate  judgment.  It 
has  been  urged  in  the  argument,  that  the  court  can  not  know 
whether  the  jury  intended  to  find  the  defendant  guilty  of  the 
offense  under  the  thirty-third  section  or  under  the  thirty-sixth 
section  of  the  code,  and  that  this  is  a  material  question,  because 
the  punishment  prescribed  under  the  two  sections  is  different  in 
degree.  By  the  sixteenth  section  of  the  fourteenth  division  of 
the  penal  code  it  is  declared,  that  **  on  every  trial  for  any  crime 
or  offense  the  jury  shall  be  judges  of  the  law  and  the  fact,  and 
shall,  in  every  case,  give  a  general  verdict  of  guilty  or  not  guilty  :*' 
Prince,  660.    The  question  is  not  whether  the  court  should  have 
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quashed  this  indictment  on  demurrer^  or  compelled  the  prose- 
cuting officer  to  elect  on  which  count  of  the  indictment  he  would 
irj  the  defendant;  but  the  question  here  is,  whether  the  judg- 
ment shall  be  arrested.  As  a  general  rule  of  criminal  pleading, 
a  defendant  can  not  be  charged  wiCh  distinct  offenses  in  the 
tame  indictment;  as,  for  instance,  larceny  in  one  count  and 
perjury  in  another,  for  the  reason  that  it  would  necessarily  em- 
barrass him  in  his  defense;  for  he  might  be  willing  that  a  juror 
should  try  him  for  one  offense  and  not  the  other;  but  the  same 
offense,  that  is  to  say,  the  same  species  of  the  offense,  may  be 
charged  in  different  ways  in  several  counts,  in  order  to  meet  the 
evidence:  Arch.  Gr.  PI.  &  Ey.  80,  81.  It  is  no  objection  to  an 
indictment  that  the  punishment  of  the  offense  in  one  of  the 
counts  is  positive,  and  in  the  other  discretionary;  for  after  a 
general  verdict,  the  objection  of  misjoinder  may  be  avoided,  by 
entering  up  judgment  upon  a  particular  count:  1  Oh.  Crim.  L. 
255.  The  defendant  is  not  charged  with  two  distinct  offenses 
in  this  indictment,  but  he  is  accused  in  all  the  counts  with  the 
offense  of  ''larceny,  after  a  trust  delegated  and  confidence 
reposed." 

There  is  nothing  in  the  different  counts  which  would  have  a 
tendency  to  embarrass  him  on  his  trial,  or  to  deprive  him  of  any 
legal  right.  The  character  of  the  offense  is  the  same  in  all  the 
counts,  and  he  was  entitled  to  the  same  number  of  peremptory 
challenges,  in  the  selection  of  his  jurors,  to  txy  him  upon  each 
and  every  count  in  the  indictment.  The  stealing  the  bank  bills 
as  the  cashier  of  the  bank,  after  a  trust  delegated  and  confidence 
reposed,  and  stealing  the  same  without  being  employed  in  any 
official  capacity,  constitutes  the  only  difference.  In  any  view  of 
the  question,  the  offense  is  stealing  the  bank  bills  of  the  Central 
Bailroad  and  Banking  Company,  after  a  trust  delegated  and 
confidence  reposed.  But  it  is  urged,  that  stealing  the  bills  as 
cashier  is,  in  view  of  the  statute,  a  higher  grade  of  the  offense 
than  if  he  stole  them  without  being  such  cashier.  Admit  it  to 
be  so,  and  what  is  the  legal  inference  from  the  general  verdict 
of  guilty  found  by  the  jury  ?  Both  counts  in  the  indictment 
being  good,  the  presumption  of  the  law  is,  that  the  jury  in- 
tended to  find  him  guilty  of  the  highest  grade  of  the  offense 
charged  in  the  indictment,  as  much  so  as  if  on  an  indictment 
lor  murder  containing  two  counts,  one  for  murder  and  the  other 
lor  manslaughter,  the  jury  had  returned  a  general  verdict  of 
goilly.  On  the  trial  of  an  indictment  containing  two  counts, 
one  for  murder  and  the  other  for  manslaughter,  and  a  gsneral 
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verdict  of  guilfy  found  bj  the  juzy*  the  defendant  would  be  pun- 
ished for  the  higher  grade  of  the  offense  for  the  reason  that 
the  jury  having  found  the  defendant  guilty  generally,  the  pre- 
sumption of  the  law  is,  that  they  intended  to  find  him  guilty  of 
the  highest  offense  with  which  he  was  charged  in  the  indictment 
— ^murder  and  manslaughter  being  the  same  species  of  ciime,  to 
wit,  homicide,  but  differing  only  in  the  degree  of  guilt.  So  in  the 
case  before  us,  the  defendant  is  charged  in  all  the  counts  of  the 
indictment  with  the  same  species  of  crime,  to  wit,  larceny  after 
a  trust  delegated  and  confidence  reposed,  but  differing  only  in 
the  degree  of  guilt  which  attaches  to  the  offense  when  commit- 
ted under  the  thirtyrthird  section  or  the  thirty-sixth  section. 
The  count  in  the  indictment  which  chazges  the  defendant  with 
stealing  the  bank  bills  from  the  bank,  as  the  cashier  thereof,  un- 
der the  third  section,  being  a  good  count,  and  the  juxy  having 
found  him  guilty  generally,  it  is  competent  for  the  court  to 
award  judgment  against  him  upon  that  count,  and  the  motion 
in  arrest  of  the  judgment  was  properly  overruled  by  the  court 
below,  both  upon  principle  and  authority :  Arch.  Cr.  PI.  &  Ev.  31; 
Young  et  al.  v.  The  King,  3  T.  R.  106;  The  Pecyple  v.  Bynders,  12 
Wend.  426;  Josslyn  v.  The  CommomoeaUh,  6  Met.  236;  Harman 
V.  The  Commonwealth,  12  Serg.  &  R.  69;  The  King  v.  Darley,  4 
East,  179;  The  United  States  v.  The  Pirates,  5  Wheat.  207;  S.  C, 
4  Pet.  Cond.  Rep.  636.  In  the  last  case  cited,  it  was  held,  that 
each  count  in  an  indictment  is  a  substantive  charge,  and  if  the 
finding  conform  to  any  one  of  them,  which  in  itself  will  sup- 
port the  verdict,  it  is  sufficient  to  give  judgment.  Besides,  the 
second  section  of  the  fourteenth  division  of  the  penal  code  de- 
clares, that  '*  no  motion  in  arrest  of  judgment  shall  be  sustained 
for  any  matter  not  affecting  the  real  merits  of  the  offense  charged 
in  the  indictment:"  Prince,  659. 

The  fourth  ground  of  error  taken  in  the  assignment  is,  that 
the  court,  in  charging  the  juiy,  stated,  '*  that  it  was  competent 
for  them  to  look  to  circumstantial  testimony,  as,  for  instance, 
the  acts  and  conduct  of  the  accused,  to  ascertain  his  guilt;  such 
as  his  absconding  and  concealing  himself  for  the  purpose  of 
escaping  the  laws,  or  his  being  possessed  of  or  using  large  suma 
of  money  which  he  cotdd  not  honestly  account  for."  It  is  in- 
sisted that  the  court  in  this  chaige  violated  the  provisions  of  the 
act  of  the  twenty-first  of  Februaiy,  1860,  which  prohibits  the 
judges  of  the  superior  courts  of  this  state  to  express  or  intimate 
their  opinions  as  to  what  has  or  has  not  been  proved,  or  as  to 
the  guilt  of  the  accused:  Pamph.  L.  1850,  271.     On  looking 
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to  the  chaa^e  of  the  judge,  as  certified  by  him  in  this  record,  we 
think  there  is  no  foundation  for  this  objection.  The  presiding 
judge  expressly  states  that  he  did  not,  in  any  part  of  his  charge, 
express  or  intimate,  in  the  remotest  manner,  his  opinion  as  to 
irliat  had  or  had  not  been  proved,  or  his  opinion  as  to  the  guilt 
of  the  prisoner,  but,  on  the  contraxy,  was  extremely  guarded  on 
that  point. 

The  j&fth  ground  of  error  which  has  been  taken  and  urged 
before  this  court  is,  that  the  offense  for  which  the  defendant  is 
indicted  is  created  by  statute,  and  the  indictment  does  not  con- 
clude, contra  formam  sialiUi,  nor  in  the  manner  prescribed  by  the 
penal  code  of  this  state.  By  the  first  section  of  the  fourteenth 
division  of  the  penal  code,  the  form  of  evety  indictment  or  accu- 
sation is  prescribed,  including  the  commencement  and  the  con- 
clusion thereof:  l^rince,  658. 

Whatever  may  have  been  the  rule  before  the  enactment  of  this 
code  by  the  legislature,  all  indictments  for  offenses  under  it  are 
now  to  conclude,  after  stating  the  offense,  **  contraxy  to  the  laws 
of  said  state,  the  good  order,  peace,  and  dignify  thereof. "  But  it 
is  said  the  several  counts  in  this  indictment  do  not  so  conclude 
as  against  the  defendant  Bulloch,  and  to  maintain  that  position, 
it  ia^  assumed  that  there  are  twenty-four  counts  in  this  indict- 
ment, instead  of  twelve.  How  is  the  fact?  Is  the  accusation 
against  Bulloch,  as  the  principal  offender,  contained  in  a  sepa- 
rate count  against  him,  independent  of  James  Quantock  and 
George  Thrift  as  accessaries?  or  are  they  all  accused  in  each 
count,  the  one  as  having  actually  committed  the  offense,  the 
others  as  being  accessaries  after  the  fact?"  Each  count  in  the 
indictment  chaiges  and  accuses  Oeorge  J.  Bulloch  with  the 
offense  of  larceny,  after  a  trust  delegated  and  confidence  reposed, 
and  James  Quantock  and  Oeorge  Thrift  as  being  accessaries 
thereto  after  the  fact;  and  after  stating  the  offense  against  both, 
as  directed  by  the  first  section  of  the  fourteenth  division  of  the 
code,  concludes  in  the  manner  prescribed  thereby,  as  being  '*  con- 
traxy to  the  laws  of  said  state,  the  good  order,  peace,  and  dignity 
thereof/'  This  indictment  is  believed  to  have  been  framed  by 
the  pleader  in  strict  conf onniiy  with  the  English  precedents. 
After  stating  the  offense  of  the  principal  (says  Mr.  Archbold), 
and  immediately  before  the  conclusion  of  the  indictment,  charge 
the  accessary  after  the  &ct,  thus,  etc. :  Arch.  Cr.  PI.  &  Ev.  401. 
In  each  count  of  this  indictment,  the  accusation  is  made  against 
all  three  of  the  defendants;  the  offense  of  the  principal  offender 
18  stated,  and  before  the  conclusion  of  each  count  the  aocessaiy 
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After  the  fact  is  charged  in  acoordanoe  with  the  most  approyed 
English  precedents,  and  then  each  count  concludes  in  the  man* 
ner  prescribed  by  the  penal  code.  We  can  not  for  a  moment 
•doubt  that  the  pleader,  in  framing  this  indictment,  upon  any- 
thing like  a  fair  construction  of  it,  included  the  principal 
offender  and  the  accessaries  after  the  fact  in  one  and  the  same 
count,  and  that  he  so  intended,  is  obyious  from  the  commence- 
ment and  conclusion  of  each  and  every  one  of  the  counts.  There 
being  in  our  judgment  but  twelve  counts  in  the  indictment,  each 
one  concluding  in  the  manner  and  form  prescribed  by  the  penal 
<»de  of  this  state,  the  fifth  ground  of  error  assigned  upon  the 
record  must  be  oyerruled.  Having  disposed  of  b31  the  grounds 
of  error  assigned  to  the  judgment  of  the  court  below,  contained 
in  the  record,  it  only  remains  for  us  to  declare  that  judgment  to 
be  afiSrmed. 
The  judgment  of  the  court  below  affirmed. 


MonvB  FOR  KxEPiNQ  HouBE  07  IiiL-FAMB  need  not  be  shown:  Stale  ▼. 
Nixon,  46  Am.  Dec.  135;  and  motive  need  not  be  ahown  to  justify  a  verdict 
of  guilty  on  indictment  for  murder:  Sumner  v.  State,  36  Id.  561. 

Descbiftion  of  Moket,  Bank  Bills,  Era,  in  Indiotmbmt  is  folly  dis- 
eussed  in  note  to  Lord  v.  State,  51  Am.  Dec  231. 

Effect  of  General  Verdict  of  Gnii^r  npon  an  indictment  or  infor- 
'matlon  oontainiug  several  different  counts:  See  State  v.  OroMk^  23  Am.  Deo. 
117;  State  v.  Smith,  5  Id.  132. 

It  is  Sufficient  if  Indictment  States  Charge  with  sofficient  certainty 
to  inform  the  defendant  what  he  is  called  upon  to  answer:  Sheirhan  v.  Cbni- 
montoeaUhf  34  Am.  Deo.  460. 

Indioiments  for  Offenses  Created  bt  Statute  must  Conclude, 
"Contra  Formah  Statuti:'*  Chapman  v.  Commonwealth,  84  Am.  Dea 
Ii65;   Warner  v.  Commonwealth,  44  Id.  114. 

Instruction  Which  Amounts  to  Commbnt  upon  Tkbtimont  is  erroneous: 
Owatkin  v.  Commonwealth,  33  Am.  Dec  264. 

The  frinoifal  oasb  is  cited  in  Berry  v.  State^  10  Ga.  519,  to  the  point 
that  a  description  of  coin  as  so  many  dollars  in  gold  and  so  many  dollars  in 
silver,  is  a  sufficient  description;  also  in  ffoskms  v.  State,  11  Gft^  92,  to  the  point 
that  npon  a  general  verdict  of  guilty  the  court  will  award  judgment  npon  the 
highest  grade  of  the  offense;  and  in  Lang  v.  State,  12  Id.  316;  Weteh  v.  State, 
50  Id.  128;  Estee  v.  State,  56  Id.  131,  to  the  same  point;  and  inXoyrf  v.  State, 
45  Id«  71,  to  the  point  that  the  principal  and  aooessary  may  both,  by  proper 
averments,  be  charged  in  the  same  indictment. 
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Winter  v.  Jones. 

[10  asoBOXA,  190.] 
OOUBT  MAT  DaOLAJU  AOT  OF  LSGISLATnilE  UkOOKBTITUTIOKAL. 

EzTSHT  or  Changs  w  Contract,  bt  Act  or  Lssiblatubb,  !b  immateriAl, 

in  order  to  make  said  act  nnoonstitatioiial,  as  impairing  the  obligation  of 

contracts. 
inrofliNo  Conditions  not  Ezfbbssed  in  Contract,  or  any  alight  deviatioii 

from  its  terms,  is  within  the  oonstitntiottal  prohibition. 
Contract  bktwsbn  Individual  and  Statb  is  Equally  Protboted  by 

the  oonstitntion  with  a  contract  between  private  parties. 
Rights  Grkatxd  bt  Act  or  Leoislaturb,  beino  Equivalent  to  Contract 

Executed,  can  not  be  impaired  by  a  subsequent  legislature. 
Courts  have  Nothing  to  Do  with  Wisdom,  Sound  Pouot,  ok  Ezps- 

DiENCT  or  Law. 
Law  should  be  Upheld  as  Valid  it  Pobsiblb. 
Cost  or  Conveyance  Falls  upon  Purchaser  in  the  absence  ol  an  agree> 

ment. 
Constitutionality  or  Law. — An  act  of  the  legislature  provided  for  the 

sale  of  land,  and  the  payment  of  a  certain  fee  to  take  out  a  deed  from 

the  state.     A  subsequent  act  provided  that  unless  the  deed  was  paid  for 

within  a  certain  time  the  land  would  be  forfeited  to  the  state.  Heldj  that 

the  latter  act  was  unconstitutional,  as  impairing  the  obligation  of  the 

above  contract. 
Holder  or  Receipt  ebom  State  vor  Purchase  Price  or  Land  is  inde- 

feasibly  entitled  to  a  patent,  and  said  receipt  is  inchoate  evidence  of  an 

absolute  title. 
RvERT  Presumption  is  in  Favor  or  Validity  or  Qrant* 
Court  or  Equity  is  Better  Qualipied  than  Court  or  Law  to-fiiamiiia 

into  the  authority  or  capacity  of  a  party  to  convey  title. 
State  Patent  Purporting  to  Convey  Title,  Which  is  Void  upon  na 

Face,  as  where  the  state  had  no  authority  to  convey,  may  be  collaterally 

attacked  in  an  action  of  ejectment. 
Patent  Issued  by  Virtue  or  Unconstitutional  Act  n  Void  upon  its 

Face. 

Ejbotmeht  in  Muscogee  superior  couri.  Plaintiff  claims  title 
is  pnrohaser  under  a  sale  authorized  l^  the  act  of  184T«  The 
remaining  facts  appear  from  the  opinion. 

HoU,  for  the  plaintiff  in  error. 
Benning,  for  the  defendant. 

By  Court,  LuMPEnr,  J.  This  is  an  action  of  qectment,  for 
fraction  No.  10,  in  the  seyenth  district  of  Muscogee  county,  pur- 
chased originally  at  the  sales  in  1828,  under  the  provisions  of  the 
act  of  the  twenty-second  of  December,  1827.  Seaborn  Jones, 
the  defendant  in  error,  became  the  purchaser,  for  the  sum  of 
one  thousand  five  hundred  and  fifty  dollars,  received  a  oertifi- 
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cat/,  in  accordance  with  the  provisions  of  said  act«  and  trans- 
ferred the  same  to  one  Stephen  W.  IngersoU.  The  whole  pur- 
chase money  was  paid,  prior  to  the  passage  of  the  act  of  1834, 
for  the  sale  of  reverted  fractions;  and  the  certificate  of  said  sale, 
with  all  the  installments  dnly  paid  thereon,  became  legally 
vested  in  John  G.  Winter,  plaintiff  in  error,  by  sundry  mesne 
convevances. 

Subsequently  to  that  time,  to  wit,  in  December,  1847,  an  act 
was  passed,  by  which  said  fraction  was  declared,  under  certain 
conditions,  forfeited  to  the  state,  and  ordered  to  be  resold.  It 
was  sold,  and  Seaborn  Jones,  the  defendant  in  error,  again  be- 
came the  purchaser,  and  instituted  this  suit  to  recover  possession 
of  the  premises,  together  with  the  mesne  profits;  and  a  judg- 
ment was  rendered  for  the  same  in  his  favor,  in  the  superior 
court  of  Muscogee  county. 

At  the  trial,  counsel  for  the  defendant  below  requested  the 
court,  among  other  things,  to  charge  the  jury  that  the  act  of 
1847, « so  far  as  it  provides  for  the  forfeiture  and  resale  of  the 
fractional  lot  in  dispute,  on  the  ground  that  the  purchaser  had 
failed  to  take  out  the  grant,  was  void,  because  repugnant  to  the 
tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  which  declares,  that  '*  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts,"  which  request  was  refused. 
AnA  to  this  ruling  counsel  for  John  G.  Winter  excepted,  and 
filed  his  writ  of  error  to  this  court.  The  only  question  which  I 
propose  to  discuss  is  the  alleged  repugnance  of  the  act  of  1847 
to  the  constitution. 

The  power  of  the  judiciaiy  to  pronounce  against  the  validity 
of  those  laws  which  contravene  the  constitution,  however  deli- 
cate and  embarrassing  in  the  exercise,  has  ceased  to  be  a 
debatable  question  in  the  courts  of  the  Union.  At  an  early 
period  this  power  was  denied,  on  the  ground  that  the  judiciary 
being  at  most  but  a  co-ordinate  branch  of  the  government,  they 
could  not  defeat  or  control  the  legislative  vrill  by  vacating  laws, 
of  the  constitutionality  of  which  one  department  had  no  better 
right  to  judge  than  the  other. 

But  the  conclusion  to  which  the  whole  country  has  come, 
with  a  concurrence  of  opinion  and  unanimity  of  sentiment 
which  leaves  no  room  to  doubt  its  correctness,  is,  that  the  con- 
stitution is  the  paramount  law  of  the  land;  and  that  all  legisla- 
tive acts  which  impugn  its  provisions  are  not  merely  voidable, 
but  absolutely  void.  That  the  question  vras  between  oonflicting 
laws,  one  of  which  must  give  way  and  the  other  stand;  and  thft 
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whole  point  was  whether  the  court,  who  ooold  execute  but  one 
of  the  laws,  had  a  right  to  decide  whether  there  was  a  conflict, 
and  which  should  yield.  That  the  judiciary  owe  a  duty  to  the 
constitution  above  that  which  they  owe  to  the  legislature,  and 
that  when  one  says  one  thing  and  the  other  a  contraxy  thijig, 
they  must  obey  the  constitution,  which  is  in  effect  deciding 
against  the  law. 

The  same  section  of  the  constitution  which  restrains  the  indi- 
vidual states  from  passing  any  law  impairing*  the  obligation  of 
contracts,  prohibits  them  also  from  passing  any  bill  of  attainder, 
ex  po8t  facto  law,  from  malring  anything  but  gold  or  other  coin 
a  tender  in  payment  of  debts,  or  granting  any  title  of  nobility. 
Suppose,  what  I  admit  is  not  very  likely  to  happen,  that  the 
legislature  should  pass  an  act  of  attainder  against  an  obnoxious 
citizen  for  treason,  or  making  cotton  or  any  other  thing  but  gold 
and  silver  a  lawful  tender,  or  conferring  the  title  of  marquis  or 
duke  upon  some  one  for  meritorious  services  rendered  the  pub- 
lic: will  it  be  pretended  that  the  courts  could  be  compellable 
to  execute  such  laws,  against  the  plain  meaning  and  express 
words  of  the  constitution?  No  one,  I  apprehend,  having  a 
proper  sense  of  the  obligation  of  an  oath  will  contend  for  or 
defend  such  a  doctrine.  It  carries  the  highest  degree  of  impiety, 
as  well  as  absurdity  upon  its  face.  True,  these  are  strong  cases; 
but  the  manner  of  a  degree  in  which  these  constitutional  in* 
hibitions  are  violated  can  make  no  difference:  See  1  Tuck. 
Black.,  app.  293,  355. 

While,  therefore,  I  shall  always  feel  it  to  be  both  my  duty 
and  pleasure  fairly  and  patientilyto  compare  legislative  acts 
with  both  the  state  and  federal  constitutions,  and  if  possible  to 
reconcile  the  one  with  the  other,  yet^  when  fully  satisfied  in  my 
judgment  and  conscience  that  they  violate  these  paramount  laws 
which  I  have  sworn  to  support,  I  shall  not  hesitate  to  adjudge 
them  nugatory,  regardless  of  the  consequences;  deriving  con- 
solation from  the  conviction  that  I  have  faithfully  performed 
my  duly,  and  that  the  people  will  sooner  or  later  do  me  justice. 

Assuming  it  as  a  principle,  then,  that  a  case  may  occur  where 
it  may  become  the  duty  of  the  judiciaxy  to  declare  a  statute  of 
the  state  contraxy  to  the  constitution,  and  where  they  may  be 
called  upon  to  arrest  its  execution,  we  are  led  to  inquire  whether 
the  act  in  question  is  of  this  character.  All  the  commentators, 
and  all  the  adjudicated  cases  upon  constitutional  law,  agree  in 
these  fundamental  propositions:  that  the  objectioii  to  a  law,  on 
the  ground  of  its  impairing  the  obligation  of  a  contract,  does 
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not  depend  upon  the  extent  of  the  change  which  the  law  may 
make  in  it;  that  any  deviation  from  its  terms,  by  imposing  con- 
ditions not  expressed  in  the  contract,  however  minute  and  appa- 
rently immaterial  in  their  effect,  is  within  this  constitutional 
prohibition. 

Moreover,  it  is  well  scutled,  that  a  contract  entered  into  be- 
tween the  state  and  an  individual  is  as  fully  protected  by  this 
prohibition  as  a  contract  between  two  individuals;  that  the 
contracting  par.Io.i,  whoever  they  may  be,  stand  in  this  respect 
upon  the  same  ground;  that  the  obligations  imposed,  and  the 
rights  acquired  by  virtue  of  the  contract,  can  not  be  impair^ 
by  a  legislative  act;  that  a  constitutional  act  of  the  legislature 
which  is  equivalent  to  a  contract  when  performed,  is  a  contract 
executed,  and  whatever  rights  are  thereby  created  a  subsequent 
legislature  can  not  impair:  Smith  on  Const.  L.  382,  385; 
Story  on  Const.,  sees.  1879,  1385;  1  Kent's  Com.,  sec.  19,  p. 
388;  Green  v.  Biddle,  8  Wheat.  1, 84;  Fletcher  v.  Peck,  6  Cranch, 
87,  135;  Tnifdee^  of  the  Bishop's  Fund  v.  Bider,  13  Conn.  87; 
State  V.  Wilson,  7  Cranch,  164;  TerreU  v.  Taylor,  9  Id.  43;  Stur- 
ges  V.  Crowingshield,  4  Wheat.  122;  Dartmouth  Colleger.  Wood^ 
ward,  4  Id.  518;  Atwater  v.  Woodbridge,  6  Conn.  223  [16  Am. 
Dec.  46];  Osborne  v.  Humphry,  7  Id.  336;  The  Derby  Turnpike 
Co,  V.  Parks,  10  Id.  522  [27  Am.  Dec.  700];  Landon  v.  Lilch- 
field,  11  Id.  257;  The  People  v.  Plati,  17  Johns.  195  [8  Am.  Dec. 
382].     Let  us  test  the  act  under  review  by  these  principles. 

The  legislature,  at  its  session  in  1827,  passed  an  act  to  dispose 
of  the  residue  of  the  lands  before  that  time  reserved  for  the  state. 
The  first,  second,  and  third  sections  provide  for  the  appoint- 
ment and  qualification  of  the  commissioners  who  were  to  carry 
the  law  into  effect,  the  surveying  of  the  land,  etc.  By  the  fourth 
section  it  is  enacted,  ^*  that  the  highest  bidder  for  any  fraction  or 
fractions,  lot  or  lots,  of  land  or  islands  authorized  to  be  sold  by 
the  act,  shall  be  the  purchaser,  who  shall  pay  to  the  commission- 
ers aforesaid  one  fifth  of  the  purchase  money  in  specie  or  current 
bills  of  any  chartered  bank  of  the  state;  on  the  payment  of  which 
the  said  commissioners,  or  a  majorify  of  them,  shall  give  to  such 
purchaser  a  certificate,  stating  the  amount  paid  and  the  amount 
of  said  purchase  money  then  due,  and  to  be  paid  in  four  equal 
installments."  Section  5  enacts,  ''that  any  purchaser  failing 
to  pay  any  installment  to  the  treasurer  within  sixty  days  after 
the  same  becomes  due  shall  forfeit  the  amount  paid,  and  said 
lands  shall  revert  to  and  become  the  property  of  the  state.*' 
By  the  sixth  section  it  is  further  enacted, ''  that  when  the  last 
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iiifltailment  is  paid,  according  to  the  face  of  the  certificate  given 
bj  the  commissionerSy  it  shall  be  the  duty  of  the  govemor  to 
cause  a  grant  or  grants  to  be  made  out  in  the  name  of  the  holder 
of  said  certificate,  agreeably  to  the  laws  then  in  force  regidating 
grants,  which  said  grant  shall  be  giyen  to  the  holder  of  said 
certificate  or  certificates,  on  his  or  her  paying  of  the  sum  of  four 
dollars  and  fifty  cents  into  the  treasury  of  this  state  for  office 
fees:"  Dawson's  Comp.  267. 

The  certificate  given  by  the  commissioners,  in  pursuance  of 
the  fourth  section  of  this  act,  stated  the  amount  paid  on  each 
fraction,  and  the  amount  of  purchase  money  due,  and  to  be  paid 
in  five  annual  installments,  with  the  condition  or  clause  of  forfeit- 
ure, on  failure  to  pay  each  installment  within  sixty  days  after 
they  seyerally  became  due.  And  this  is  the  whole  contract 
between  the  state  and  the  purchaser.  The  state,  on  her  part, 
reserves  the  right  to  reclaim  the  land  on  the  non-payment  of 
any  part  of  the  price,  and  to  retain  the  money  already  paid;  and 
she  obliges  herself  to  make  out  a  grant  so  soon  as  the  last  in- 
stallment is  paid,  and  deliver  it  to  the  purchaser  or  his  assignee 
upon  the  payment  of  four  dollars  and  fifty  cents,  the  office  fees, 
the  remuneration  fixed  for  executing  a  title. 

The  purchaser,  on  his  part,  obliges  himself  to  pay  a  cert^un 
sum  for  the  land,  in  five  installments,  and  consents  to  forfeit 
the  land,  together  with  the  payments  already  made,  should  he 
fail  to  pay  either  of  the  installments  as  required  by  the  act  and 
the  certificate  issued  by  the  commissioners  by  the  direction 
thereof.  The  purchaser  agrees  to  pay  foar  dollars  and  fifty 
cents  for  the  grant,  before  he  is  entitled  to  receive  the  same. 

And  this  is  all  that  can  be  contended  for,  even  if  the  sixth 
section  is  embodied  in  the  contract  and  considered  as  constituir 
ing  a  part  thereof.  But  counsel  for  plaintiff  in  error  have  in- 
sisted, and  we  think  it  difficult  to  answer  the  argument,  that  the 
fourth  and  fifth  sections  of  the  act,  and  the  certificate  executed 
conformably  thereto,  stating  the  terms  of  purchase  and  the 
mode  of  payment,  with  the  forfeiture  annexed,  contain  all  the 
contract;  and  that  the  sixth  section  is  merely  directory  to  the 
govemor  to  deliver  a  grant  to  the  holder  of  the  certificate  (when- 
ever he  shall  vnsh  to  have  his  title  evidenced  by  a  grant),  upon 
pa3'ment  of  the  office  fees. 

Such,  then,  is  the  contract  made  by  the  parties  in  1828,  under 
the  act  of  1827;  and  it  is  conceded  that  the  contract  can  not  be 
enlarged  or  abridged,  or  saddled  vnth  conditions  not  expressed 
in  the  contract,  except  by  mutual  consent  of  both  parties  to  the 
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agreement;  and  that  any  law  having  this  tendency  is  nnoonsti- 
tutional  and  a  nullity.  Does  not  the  act  of  1847  have  this 
effect?    Is  it  not  obnoxious  to  this  objection  ? 

It  limits  the  time  of  taking  out  the  grant  until  the  first  day 
of  November  next  ensuing  its  passage,  and  imposes  as  a  pen- 
alty for  non-compliance  a  forfeiture  of  the  land.  Are  there  any 
such  terms  or  conditions  as  these  expressed  in  the  contract? 
Is  it  not  silent  upon  this  subject  ?  It  provides  expressly,  that  a 
failure  to  make  punctual  payment  shall  work  a  forfeiture.  Is  it 
not  strange  and  unaccountable  that  the  neglect  or  omission  to 
take  out  a  grant  should  be  made  now  to  produce  the  same 
result,  when  neither  the  law  nor  certificate  included  any  such 
provision  ?  If  one  cause  of  forfeiture  is  expressly  provided  for, 
is  not  the  inference  strong  and  irresistible  that  all  others  are 
excluded,  especially  when  the  cause  of  forfeiture  sought  to  be 
lugged  in  is  of  a  different  character  and  descriptioii  altogether 
from  those  which  are  enumerated  ? 

Was  it  left  out  through  neglect  or  f orgetfulnees  ?  This  can 
hardly  be  supposed,  when  the  attention  of  the  legislature  was 
directed  to  the  very  subject  of  what  should  or  should  not  work 
a  forfeiture  of  the  property  purchased. 

Our  conclusion  is,  that  there  was  no  such  intention  in  the 
minds  of  either  of  the  contracting  parties.  It  was  certainly  not 
the  understanding  of  the  vendee,  or  after  paying  one  thousand 
five  hundred  and  fifty  dollars  for  the  fraction  he  surely  would 
not  have  permitted  this  valuable  interest  to  revert  to  the  state 
by  withholding  the  pittance  exacted  for  the  grant;  and  the 
character  of  the  state  for  justice  and  liberality  forbids  that  any 
such  design  should  be  imputed  to  her. 

How  broad  the  difference  between  this  class  of  cases  and  that 
where  the  purchaser  has  failed  to  pay  the  amount  of  the  pur- 
chase money  I  And  notwithstanding  iiiere  are  some  expressions 
in  the  act  of  1847  which  would  seem  to  apply  to  both,  yet,  for 
myself,  I  can  not  resist  the  belief  that  it  was  not  so  understood 
or  intended  by  the  general  assembly.  I  infer  this,  not  merely 
from  the  manifest  vnrong  which  such  a  measure  would  inflict 
upon  the  purchaser  who  had  promptly  fulfilled  his  engagement 
to  the  public,  but  from  the  words  of  the  act  itself.  It  is  ''to 
authorize  the  governor  to  appoint  fit  and  proper  persons  to  sell 
and  dispose  of  the  undravni  lots  in  the  land  lotteries  heretofore 
had  in  this  state;  and  to  limit  the  time  for  fraction  purchasers 
to  pay  for  and  take  out  grants  for  fractions.'' 

Who  would  suppose,  whatever  may  be  the  strict  gmmmatical 
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constmction  of  this  language,  that  it  was  designed  to  embrace 
purchasers  of  fractions  who  had  already  paid  the  whole  pur- 
chase money?  So  much  for  the  title.  Again,  the  first  section 
provides,  **  that  all  persons  who  have  purchased  fractional  lots 
in  this  state,  under  the  laws  requiring  them  to  take  out  grants 
for  said  purchases,  shall  have  until  the  first  day  of  November 
next  thereafter,  to  take  out  their  grants." 

But  what  law  is  there  "  requiring"  purchasers  who  have  paid 
up  the  whole  amount  of  purchase  money  to  take  out  grants? 
The  act  of  1827  makes  no  such  requisition,  much  less  does  it 
declare  a  forfeiture  on  failure  to  do  this.  No  time  is  prescribed 
eyen  within  which  grants  are  to  issue.  It  only  enacts,  that 
when  the  installments  are  all  paid,  agreeably  to  the  certificate 
given  by  the  commissioners,  that  it  shall  be  the  duty  of  the 
governor  to  cause  grants  to  issue,  and  to  be  delivered  to  the 
holder  of  the  certificate,  upon  the  payment  of  the  office  fees. 

I  will  not  be  guilty  of  the  disrespect  of  saying  that  there  has 
been  any  misconception  or  perversion  of  the  intention  of  the 
law-making  power,  in  the  practical  interpretation  which  has 
been  given  to  the  act  of  1847;  but  reposing,  as  I  do,  the  utmost 
confidence  in  the  wisdom  and  justice  of  the  representatives  of 
the  people,  I  entertain  no  doubt  whatever  that  upon  a  re-exam- 
ination of  the  question,  they  will  repudiate  any  such  intention 
as  that  which  has  been  ascribed  to  this  act,  and  solemnly  affirm 
the  view  which  we  take  of  it. 

I  am  aware  that  with  the  wisdom,  sotmd  policy,  and  expedi- 
ency of  a  law  the  courts  have  nothing  to  do.  These  are  matters 
purely  of  legislative  deliberation  and  congnizance. 

StiU,  before  determining  that  the  constitution  has  been  plainly 
and  pal])ably  infracted,  incautiously  or  otherwise,  by  a  co- 
ordinate branch  of  the  government,  the  best  energies  of  our 
minds  should  be  employed  in  putting  such  construction  upon 
it  as  to  uphold  it  if  possible,  and  cany  it  into  effect,  ut  res 
majis  valeni  quam  pereai. 

Be  this  as  it  may,  however,  for  myself,  I  can  never  consent 
that  the  omission  to  take  out  a  grant  in  this  case,  within  the 
time  limited  by  the  act  of  1847,  or  within  any  other  period,  by 
a  purchaser  who  has  paid  up  the  whole  amoimt  of  the  purchase 
money,  shall  work  a  forfeiture  of  the  property,  there  being  no 
such  condition,  expressed  or  implied,  in  the  original  contract 
of  sale  between  him  and  the  state.  That  fractions  which  were 
bonght  and  not  paid  for  should  revert  to  and  again  become  the 
property  of  the  state,  is  perfectly  right,  for  such  was  the  baEgain 
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between  the  state  and  the  citizen;  and  that  it  was  entirely  compe- 
tent for  the  legislature  to  make  such  disposition  of  this  portion 
of  the  public  domain  as  is  provided  for  in  the  act  of  1847,  there 
can  be  no  doubt.  And  that  drawn  lots,  where  the  fortunate 
drawer  failed  to  take  out  his  grant,  as  in  Brinsfidd  y.  Carter,  2 
Oa.  143,  should  be  subject  to  like  disposition,  it  is  equally  clear. 
For  these,  too,  by  the  terms  of  the  contract,  the  person  draw- 
ing ''and  failing  to  take  out  his  grant  within  two  years  from 
the  date  of  the  draw,  forfeited  his  right  to  receive  a  grant  to  the 
land  so  drawn,  and  the  same  reverted  to  the  state:"  Dawson's 
Comp.  256. 

But  could  any  two  cases  be  more  distinguishable  in  principle 
than  Brinsfield  v.  Carter  and  Winter  v.  Jones  f  Besides,  in  lot- 
tery lands  the  eighteen  dollars  was  not  the  office  fee,  neither 
was  it  the  price  of  the  grant.  It  was  a  revenue  provision.  It 
was  the  whole  consideration  received  by  the  state  when  she 
parted  with  her  title  to  the  property.  The  mere  drawing  did 
not  vest  the  right.  It  clothed  the  drawer  with  the  pre-emption 
right  of  purchasing  the  land  at  eighteen  dollars,  on  a  credit  of 
two  years. 

But  in  the  case  before  the  coiui;,  the  purchase  money,  one 
thousand  five  hundred  and  fifty  dollars,  was  the  consideration 
received  by  the  state  for  parting  with  her  right  of  property  in 
the  fraction;  and  the  four  dollars  and  fifty  cents  grant  fee  was 
the  price  fixed  upon  which  the  purchaser  should  pay  for  his 
title;  an  expense  which,  without  any  stipulation,  would  have 
fallen  upon  him  by  the  course  of  common  law,  in  cases  between 
individuals.  For  unless  there  is  an  express  agreement  to  the 
contraiy,  the  cost  of  the  conveyance  falls  upon  the  purchaser: 
Sugd.  on  Vend.  296.  And  it  would  be  monstrous  to  maintain 
that  the  ilisertion  of  a  clause  in  the  act  of  1827,  which  the  law 
would  have  implied  without  it,  should  operate  so  prejudicially 
to  the  purchaser.  The  maxim  is,  Expressio  corum  qaxB  tacUe 
insunt  nihil  operaiur. 

Believing  then,  as  we  do,  that  this  contract,  made  between 
the  legally  authorized  agents  of  the  state  and  the  purchaser  of 
this  fraction,  in  conformity  with  the  act  of  1827,  is  under  the 
protection  of  the  tenth  section  and  first  article  of  the  constitu- 
tion of  the  United  States,  and  that  the  act  of  1847,  if  it  war- 
ranted the  subsequent  sale  made  under  it  of  this  fraction, 
because  the  grant  had  not  been  taken  out,  impairs  the  obliga- 
tion of  this  contract  by  superadding  a  condition  or  clause  of 
forfeiture  not  contained  therein,  we  feel  ourselves  bound  to  de- 
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clare  it  invalid,  and  to  award  a  judgment  to  the  plaintiff  in 
eiror. 

And  here  we  might  leave  the  case.  It  may  not  be  amiss, 
however,  to  inquire  what  is  the  natnre  and  extent  of  Winter's 
title.  In  the  case  of  Sims^  Lessee  v.  Irvine,  3  Dall.  425,  thin 
doctrine  was  elaborately  considered.  The  question  to  be  de- 
termined was,  whether  a  warrant  and  survey  and  payment 
of  the  consideration  gives  a  legal  right  of  entry  sufficient  to 
maintain  an  ejectment.  Counsel  in  the  negative  insisted  that  a 
patent  was  essential  to  the  title  of  the  plaintiff;  that  imtil  that 
issued,  the  terms  of  the  bargain  were  not  settled,  nor  had  the 
proprietors  parted  with  the  fee;  that  it  was  a  paradox  to  main- 
tain that  the  legal  estate  could  exist  in  the  proprietors  and  the 
purchaser  at  the  same  time. 

But  the  court  held  that  a  warrant  and  survey,  where  no  money 
remained  to  be  paid,  had  imiformly  been  deemed  a  legal  title, 
as  opposed  to  an  equitable  one;  and  had  all  the  consequences  as 
such,  even  as  to  dower,  which  was  conclusive  as  to  its  being 
a  legal  title,  there  being  no  dower  of  an  equitable  estate;  and 
that  a  patent  was  only  necessary  to  ascertain  that  all  previous 
requisites  had  been  complied  with. 

In  the  Lessee  of  Pemis  v.  Klyne,  1  Wash.  C.  C.  207,  the  court 
say:  ''  The  plaintiff  has  no  patent,  but  yet  by  the  common  law  of 
this  state,  a  warrantand  survey,  if  the  consideration  be  paid,  gives 
a  legal  title  against  the- proprietary,  as  much  so  as  if  the  patent 
had  been  granted.  If  the  consideration  be  not  paid,  then  the 
legal  title  is  not  out  of  the  proprietary;  but  still  the  warrant 
holder  has  an  equitable  title,  which  he  may  render  a  legal  one 
by  paying  what  is  due  to  the  proprietary."  See  also  the  Lessee 
of  Copley  V.  Riddle,  2  Id.  354,  to  the  same  point.  Carson's 
Lessee  v.  Boudinot,  Id.  33,  and  the  Lessee  of  Vavhom  v.  Chesnvi, 
Id.  160,  draw  the  same  distinction  between  a  legal  and  equita- 
ble title,  which  consists  in  the  payment  or  non-payment  of  the 
purchase  money  to  the  state,  and  affirm,  by  implication,  the  same 
doctrine. 

In  Kentucky,  in  the  case  of  Thomas  v.  MarshaU,  Hard.  19,  it 
was  held  that  this  was  an  inchoate  legal  title,  and  might  be 
aliened  and  sold  under  execution.  And  in  Shearer  v.  Clay,  1 
Liwt.  260,  the  supreme  court  of  that  state  held,  that  neither  the 
dolivery  nor  the  acceptance  by  the  grantee  of  a  patent  is  neces- 
sary to  the  consummation  of  tide. 

This  question  has  been  frequently  before  the  courts  of  Ala« 
bama.  and  in  Ooodlet  v.  Smiihson,  6  Port.  245  [30  Am.  Deo.  561], 
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was  examined  at  Borne  length.  This  was  an  action  of  trespass 
to  tiy  titles.  The  plaintiff  relied  upon  a  sheriff's  deed,  and  pro- 
posed to  show  bj  proof  that  the  land  he  claimed  had  been  en- 
tered by  the  defendant  in  execution  in  the  land  office  of  the 
Coosa  land  district  previous  to  the  sheriff's  levy  upon  it;  and 
that  full  payment  had  been  made  by  the  defendant,  who  had  se- 
cured the  certificate  thereof  in  due  form  of  law.  The  circuit 
court  charged  the  jury  on  the  trial,  that  previous  to  the  iBWiing 
of  a  patent,  the  purchaser  of  land  from  the  United  States  had 
no  such  title  therein  as  was  subject  to  levy  and  sale.  Goodlet, 
having  failed  in  his  suit,  prosecuted  a  vmt  of  error  to  reverse 
the  judgment  rendered  against  him,  and  assigned  for  error  in 
the  supreme  court  the  instructions  before  stated. 

And  after  argument,  the  appellate  tribunal  held,  that  in  cases 
of  sales  made  by  the  government,  the  law  gives  the  right,  and 
the  patent  may  be  considered,  not  as  the  title  itself,  but  as  the 
evidence  by  which  it  is  shown  that  the  prerequisites  of  a  legal 
title  have  been  complied  with;  that  the  act  of  purchase  transfers 
an  immediate  right  of  possession;  and  that  the  title  thus  ac- 
quired is  sufficient  to  enable  the  purchaser  to  arrest  an  intruder 
by  due  course  of  law;  and  that  the  certificate  which  was  required 
to  be  given  until  the  patent  could  issue,  where  the  money  was 
all  paid,  was  evidence  that  the  purchase  was  complete;  and  that 
by  act  of  entry  and  payment  of  the  purchase  money  the  pur- 
chaser of  land  from  the  United  States  (and  I  add  from  each  of 
the  individual  states)  acquires  an  inchoate  legal  title,  which 
would  descend,  and  might  be  aliened  or  sold  under  execution, 
as  any  other  legal  title. 

The  same  court,  in  Bullock  v.  Wilson,  2  Port.  436,  decided  two 
years  earlier,  expressed  an  opinion  upon  the  grade  of  interest  or 
title  indicated  by  a  paper  like  that  held  by  Winter.  They  say  that 
by  the  laws  of  the  United  States  the  legal  and  bona  fide  holder 
of  a  receipt  or  certificate  of  this  kind  is  indefeasibly  entitled  to 
a  patent;  and  so  we  say  that  John  Ot.  Winter  is  indefeadibly  en- 
titled to  a  grant,  that  is,  has  a  right  to  one,  which  no  power 
under  heaven  can  defeat,  annul,  or  abrogate.  Nothing  more  is 
necessary  on  his  part  to  secure  it.  He  already  has  a  legal  right. 
The  receipt  and  the  law  imperatively  command  the  issuing  of 
the  patent  or  the  complete  evidence  of  the  title;  and  until  this 
is  done,  the  receipt  for  the  purchase  money  is  the  best  evidence 
of  the  right  which  the  nature  of  the  case  admits  of. 

And  while  the  chief  justice,  in  delivering  the  opinion  of  the 
eonrt,  admits  that  a  paper  title  like  this  is  fully  within  the 


July,  1851.]  Winter  v.  Jones.  38& 

equity  of  the  statute  passed  in  that  state  in  1812,  Aik.  Dig.  283, 
still  he  did  not  consider  receipts  of  this  nature  as  requiring  the 
aid  of  any  statute.  For  that,  upon  the  principles  of  the  com- 
mon law,  they  must  be  regarded  as  evidence  of  a  grade  of  title 
which  at  least  confers  the  right  of  possession;  and  this  alone  is 
sufficient  to  maintain  trespass.  But  the  judge  held  that  it  was 
more;  that,  it  was  nothing  less  than  inchoate  eyidenoe  of  an 
absolute  title. 

The  case  of  Masters  y.  Eastia,  3  Port.  868,  is  not  considered 
at  variance  with  the  principle  decided  in  these  cases.  And  if  it 
was,  it  was  virtually  overruled  by  Ooodlei  v.  SmUhson,  which 
was  decided  twelve  months  after  it.  Judge  Goldthwaite,  in  re- 
ferring to  the  case  of  Masters  v.  Eastis,  supposes  that  the  judg- 
ment was  predicated  upon  some  defect  in  the  mesne  conveyances, 
the  certificate  having  been  probably  assigned  by  mere  indorse- 
ment, which  would  not  pass  the  title.  For  that  while  it  was 
ruled  that  the  grantee  of  the  United  States  must  succeed  against 
the  assignee  of  a  certificate  which  had  previously  been  held  by 
the  grantee,  and  which  he  had  assigned  to  him,  yet  the  court 
directly  and  explicitly  recognize  the  principle,  that  if  a  convey- 
ance had  been  made  by  deed,  the  title  of  the  grantee  by  the 
patent  would  have  inured  to  the  defendant  in  that  action. 

The  case  of  Masters  v.  JEastis,  therefore,  is  a  direct  authority  in 
favor  of  Winter,  so  far  as  the  main  principle  involved  in  this 
controversy  is  concerned;  for  it  concedes  that  where  the  certifi- 
cate has  been  transferred  to  the  present  holder,  so  as  to  pass 
the  property,  nothing  remains  in  the  state  but  the  naked  legal 
title;  that  whenever  the  grant  issues,  it  inures  to  the  benefit  of 
the  bona  fide  holder. 

And  this  court,  in  accordance  with  this  current  of  authority, 
which  might  be  greatly  multiplied,  ruled,  in  PiUs  v.  BuUard,  3 
Gki.  10  [46  Am.  Dec.  406],  that  where  the  vendee  has  paid  for 
the  land,  he  has  such  a  legal  estate  as  subjects  it  to  levy  and 
sale  under  an  execution  at  law;  and  that  no  conveyance  was 
necessary  to  vest  in  the  purchaser  the  legal  estate. 

So,  in  this  case,  the  state  retained  nothing  but  the  naked  title, 
and  this  she  held  as  trustee  for  the  purchaser;  and  this  was  all 
the  legislature  could  dispose  of. 

But  it  is  argued  that  Winter  had  not  paid  the  four  dollars 
and  fifty  cents  grant  fee.  I  have  endeavored  to  show  that,  un- 
der {he  act  of  1827,  this  was  no  part  of  the  purchase  money  or 
eonsideration  for  the  land.  The  state  did  not  so  understand  it; 
for  the  purchase  money  was  divided  into  five  installments,  and 
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the  grant  fee  was  a  sepaiate  and  distinct  matter,  and  proTided 
for  in  a  separate  and  distinct  section  of  the  statute.  It  was 
to  remunerate  the  officers  of  the  government  for  their  per- 
sonal labor  in  preparing  Uie  title,  and  is  so  stated  in  the  act 
itself. 

But  it  in  not  necessary  to  this  case  to  establish  that  Winter 
held  such  an  estate  in  this  fraction  as  wonld  subject  it  to  sale  un- 
der a  common-law^,  fa.  It  is  enough  that,  under  the  contract, 
a  right  had  vested  in  him  to  have  the  grant  made  out  upon 
the  payment  of  four  dollars  and  fifty  cents,  the  only  condition 
prefixed  to  its  delivery.  And  there  was  no  time  limited  within 
which  the  application  was  to  be  made,  but  it  was  left  entirely  to 
the  option  and  convenience  of  the  purchaser.  And  to  attempt, 
under  these  circumstances,  to  deprive  a  citizen  of  his  land  for 
omitting  to  apply  for  a  grant  within  ten  months  from  the  date 
of  the  act  is  a  procedure  at  war  with  the  whole  policy  and 
practice  of  the  state,  from  its  organization  down  to  the  present 
period. 

'  But  is  it  competent  for  a  court  of  law  to  go  behind  the  grant, 
and  examine  into  the  authority  upon  which  it  was  issued? 

Whatever  doubts  may  have  arisen  at  one  time  in  England  on 
this  question,  and  whatever  conflict  of  opinion  may  have  existed 
in  the  different  state  courts  respecting  it,  there  can  be  none  at 
this  day  in  this  country. 

It  is  true  that  every  presumption  is  in  favor  of  a  grant.  That 
every  prerequisite  has  been  performed,  is  an  inference  prop- 
erly deducible  from  the  fact  that  it  is  the  act  of  the  highest 
office  of  the  state,  and  performed  in  the  execution  of  a  function 
prescribed  by  law,  and  requiring  the  exercise  of  judgment  and 
discretion.  It  would,  therefore,  be  extremely  unreasonable 
to  avoid  a  grant  in  any  court  for  irregularities  in  the  conduct 
of  those  who  are  appointed  by  the  government  to  super- 
vise the  progressive  course  of  a  title,  from  its  commencement 
to  its  consummation  in  a  grant.  But  there  are  some  things 
so  essential  to  the  validity  of  the  contract,  that  the  great 
principles  of  justice  and  of  law  would  be  violated  did  there  not 
exist  a  tribunal  to  which  an  injured  party  might  appeal,  and  in 
which  the  validity  of  the  grant  might  be  examined:  FoUt^s  I^esKe 
V.  Wendal,  9  Cranch,  87. 

In  general,  a  court  of  equity  appears  to  be  a  tribunal  better 
adapted  to  this  object  than  a  court  of  law.  But  there  are  cases 
where  a  grant  is  absolutely  void,  as  where  the  state  has  no  title 
to  the  thing  granted;  or  where  the  office  had  no  authority  to 
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fiBsue  the  grant.  In  such  cases,  the  yalidity  of  the  grant  is  neo- 
eesarilj  examinable  at  law:  PoWs  Lessee  y.  Wendal,  9  Cranch,  87. 

Sajs  Chief  Justice  Kent,  in  Jackson  y.  LawUm,  10  Johns.  23 
[6  Am.  Dec.  311] :  **  If  the  elder  patent  in  the  present  case  was 
issaed  by  mistake  or  upon  false  suggestions,  it  is  yoidable  only; 
and  unless  letters  patent  are  absolutely  yoid  on  the  face  of  them, 
or  the  issuing  of  them  was  without  authority,  or  was  prohibited 
by  statute,  they  can  only  be  ayoided  in  a  regular  course  of 
pleading,  in  which  the  precise  irregularity  or  miistake  is  directly 
put  in  issue." 

And  in  PaUerson  y.  Wiring  11  Wheat.  380,  the  supreme  court 
says:  ''We  may,  therefore,  assume  as  the  settled  doctrine  of 
this  court,  that  if  a  patent  is  absolutely  yoid  upon  its  face,  or 
the  issuing  thereof  was  without  authority  or  prohibited  by  stat- 
ute, or  the  state  had  no  title,  it  may  be  impeached  collaterally 
in  a  court  of  law,  in  an  action  of  ejectment.  But  in  general, 
other  objections  and  defects  complained  of  must  be  put  in  issue 
in  a  regular  course  of  proceeding  to  ayoid  the  patent." 

The  practice  which  has  always  preyailed  in  the  courts  of 
Georgia,  so  far  as  we  haye  any  information  upon  the  subject,  is 
in  accordance  with  the  rule  here  laid  down. 

Now,  the  grant  in  this  case,  under  which  Jones,  the  plaintiff 
in  ejectment,  claims,  purports  upon  its  face  to  be  issued  by  yir- 
tue  of  the  act  of  1847,  and  the  ezecutiye  order  founded  thereon. 
But  if  that  act  is  unconstitutional,  then  there  is  no  authority  for 
issuing  this  grant;  and,  of  course,  the  grant  itself  is  yoid,  and 
it  is  within  the  proyince  of  a  court  of  law  to  pronounce  upon 
its  inyalidity.  If  an  act  deriying  its  authority  from  a  supposed 
law  should  come  before  the  court,  there  coiQd  be  no  doubt,  I 
presume,  of  the  court's  power  to  defeat  the  act,  if  the  law  was 
found  not  to  exist.  And  such  precisely  is  the  case  where  an  act 
is  founded  upon  a  law  repugnant  to  the  constitution.  The  an- 
tagonism being  ascertained,  it  is  not  law;  it  loses  at  once  the 
rital  efficacy  of  the  law. 

Not  only  is  this  grant,  therefore,  yoid  upon  its  face  for  want 
of  authority,  but  it  is  also  yoid  because  the  state  did  not  own 
the  fraction  at  the  time  the  grant  issued,  and  consequently 
eould  conyey  no  title  to  it. 

It  is  unnecessaiy,  perhaps,  to  express  any  opinion  upon  the 
facts  admitted  upon  the  record  in  this  case,  but  which  are 
dehors  the  grant.  It  appears  that  the  agent  of  the  state,  Gen- 
eial  James  N.  Bethune,  was  in  Columbus  up  to  day  of  sale, 
and  at  the  sale,  with  instructions  to  suspend  the  stile  of  any 
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fraction  where  the  owner  or  holder  of  the  ceridfioate  would 
come  forward  and  f umiflh  evidence  that  the  purchase  money  had 
been  paid,  and  pay  the  grant  fee;  that  no  notice  was  given  to 
John  G.  Winter,  the  owner  of  the  fraction,  who  resided  in 
Columbus,  or  to  the  tenant  in  possession  of  the  land;  and  that 
Mansfield  Torrence,  who  was  interested  with  Colonel  Jones  in 
purchasing  this  fraction,  requested  the  officer  to  withhold  the 
notice. 

In  a  bill  filed  on  the  equity  side  of  the  court,  I  am  inclined 
tc  think  that  a  jury  would  feel  themselves  warranted  upon  this 
testimony  in  setting  aside  this  giant  by  their  decree,  as  having 
been  fraudulently  obtained.  It  was  a  fraud  upon  the  state,  in 
diminishing  the  public  revenue  by  preventing  competition  at 
the  sale;  and  it  was  a  fraud  upon  the  party,  by  keeping  him  in 
ignorance  of  his  peril;  whereas,  by  receiving  the  notice  required 
by  the  law,  it  would  have  enabled  him  timely  to  have  interposed 
to  protect  his  property,  and  save  himself  the  expense  and  trouble 
of  this  litigation. 

Upon  the  whole,  therefore,  without  pursuing  this  investiga- 
tion any  further,  and  without  deciding  upon  the  other  points  of 
law  made  by  the  bill  of  exceptions,  we  are  imanimously  of  the 
opinion,  that  upon  the  ground  alone  that  the  grant  to  Seaborn 
Jones  is  void  in  law  the  judgment  of  the  circuit  court  must  be 
reversed. 

Few  cases,  if  any,  have  been  ai^ed  more  forcibly  and  elo- 
quently by  counsel  on  both  sides  than  this;  and  I  beg  leave  to 
tender  my  special  acknowledgments  to  B.  J.  Moses,  Esq.,  for 
the  brief  which  he  has  furnished.  It  is  simple,  concise,  and 
nervous;  alike  remarkable  for  the  distinctness  with  which  he 
presented  his  case,  the  perspicuity  of  its  analogies,  and  the  ac- 
curacy with  which  his  legal  references  were  made  to  sustain  it. 


Obuoation  of  Contbaot  is  Impaisbd  by  any  deyiati(m  from  iii  tenni^ 
by  postponing  or  accelerating  the  period  of  its  performanoe^  or  imposing  new 
conditions,  or  dispensing  with  the  performance  of  oonditioiis,  however 
minute  or  apparently  inmiftterial:  Bailey  ▼.  P.  W.  A  B,  R,  R,  Co^^  ^  Am. 
Dec.  593;  see  also  Oray  ▼.  Mcmmgahela  Nav.  Oo,^  37  Id.  600. 

Chabtxr  or  OospOBATiozr  authorizing  it  to  maintain  a  toll  road  is  a  con- 
tract within  tl  e  constitutional  protection:  Btxekua  ▼.  Ldtcmon^  35  Am.  Dec 
460,  and  cases  collected  in  note,  page  471.  But  a  retroaotiTe  exemption  stat- 
ute is  not  unconstitutional:  BockweU  ▼.  HvhbtU^  45  Id.  246,  and  note.  For 
a  full  discussion  of  the  power  of  the  legislature  to  repeal  a  oorpoirate  f ran- 
oluse  under  a  conditional  reservation,  see  note  to  Jftoerv'  Bomk  y.  (7.  ^.,  43 
Id.  118. 

LiGiBLATiTB  QsjossT  IS  CoNTBAOT,  and  can  not  be  repealed  iinlan  that 
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right  is  reserved  or  the  gruitee  aaeents:  Derby  Turnpike  Co,  ▼.  ParkB,  27  Am. 
Deo.  700.  See  farther,  for  acts  which  have  been  held  nnconstitotional,  LewU 
V.  Braehenridge^  12  Id.  228;  Pingray  v.  Weuhbum,  15  Id.  676;  Trustees  v. 
BrafOmrtft  2A  Id.  616;  Tnuteee  v.  Pay,  3  Id.  672;  Boisdere  ▼.  Citheiu*  Bank, 
29  Id.  453;  Officer  v.  Young,  26  Id.  268;  Taie  v.  Bell,  26  Id.  221;  BowcUhh^ 
ham  V.  Richmond,  19  Id.  197;  'S^^orr  v.  Robinaon,  6  Id.  732;  Smith  v.  ffarcf, 
8  Id:  183;  January  y.  January,  18  Id.  211;  ./ieme*  y.  Crittenden,  6  Id.  531; 
7\nc7fweiiJ  v.  Toumaend,  14  Id.  722;  BaUy  v.  Oen/ry,  13  Id.  484;  Davia  v. 
Minor,  28  Id.  325;  ^mce  v.  Schuyler,  46  Id.  447;  and  the  several  notes  to 
the  above  cases. 

Law  will  be  Held  Valid  nr  Possiblb:  Boiadert  v.  CitiunB*  Bank,  29 
Am.  Dec  453;  WiUiamaon  v.  fTfUiamson,  41  Id.  636,  and  note;  Bruce  v. 
Schuyler,  46  Id.  447;  Lane  v.  Dorman,  36  Id.  543,  and  note. 

POWSB  OF  COUBTS  TO  DeOLABS  STATUTE  UzrOONSTITUTIONAL  18  UN- 
DOUBTED: Flint  Biver  Steamboat  Co,  v.  Foeter,  48  Am.  Deo.  248,  and  note. 

The  fbinoipal  case  has  been  followed  extensfvelt  in  the  Georgia 
sonrta,  and  is  a  recognized  anthority  npon  the  points  which  it  decides:  See 
LoU  y.  Dyaart,  45  6a.  355;  Oarliek  v.  Bobinaon,  12  Id.  340;  Peteraon  v.  Orr, 
Id.  464;  Harvin  v.  Lowe,  47  Id.  215;  Henderson  v.  Hackney,  23  Id.  383;  Me- 
Kemri  v.  Camptan,  18  Id.  171;  Bivina  v.  Leaaee,  15  Id.  521;  Cutta  v.  Hardee^ 
38  Id.  350;  Ayeock  v.  ifoHin,  37  Id.  124;  Wright  v.  J^o^Je,  48  Id.  367| 
Seroggmu  y.  Hoadley^  56  Id.  165,  all  citing  or  following  the  principal 


WoBXHT  V.  Johnson. 

[10  OaoaaiA.  868.] 
SKATfTEE  OF  LIMITATIONS  BAyiNO  BUV  AGAINST  EZEOUTOB,  ADMINI8TBAT0B, 

OB  Otheb  Tbubtee  of  the  personal  property  of  an  infant^  the  infant  is 

also  barred. 
UvAUTHOBiZED  Sale  OF  Pbopkbtt  bt  Admivisthatob  OF  EflfTATB  IS  treated 

as  his  individoal  act. 
Tbubteb  mat  Bboto  AonoN  as  Tburbi  which  he  would  be  estopped  to 

bring  in  his  individnal  capacity. 

B«iwiMTN  P.  BoBDisoii  and  Jane  Worihy,  the  exeoator  and 
ezecntrJx  of  the  estate  of  Thomas  Worthy,  deceased,  in  Jannazy. 
1889y  "without  authority  of  law,  proceeded  to  sell  some  negroes, 
property  of  said  estate.  A  portion  of  said  negroes  were  pur- 
chased by  {he  said  executors,  and  the  remainder  by  other  par- 
ties. On  the  fourth  of  March,  1843,  the  said  executors  were 
removed  by  the  court,  and  one  Lucius  B.  Lovelace  appointed 
administrator  de^onig  turn  on  said  estate.  This  action  was  brought 
fay  Joseph  S.  Worthy,  a  son  of  said  deceased,  who  had  just  at- 
tained the  age  of  tweniy-one  years,  and  the  remaining  complain- 
ants, being  under  age,  were  represented  by  him.  The  defendant, 
relying  xxpon  the  statute  of  limitations,  demuned  to  the  bill. 
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and  the  demurrer  T^as  sustained  by  the  lower  court    Defend- 
ant excepted. 

Stephens^  for  the  plaintiff  in  error. 

HiU  and  Bully  contra. 

By  Court,  Lumpkin,  J.  In  Fendergrasi  y.  Ibley,  8  Oa.  1,  this 
court  held,  that  where  the  title  to  personal  property  Tests  in  an 
executor,  administrator,  or  other  trustee  for  an  infant  who  neg- 
lects to  sue  within  the  time  prescribed  by  law,  that  the  statute 
of  limitations  shall  bind  the  infant,  and  that  the  interest  of  the 
minor,  under  such  circumstances,  will  not  be  protected  by  the 
act  of  1817.    Apply  this  principle  to  the  case  before  the  court. 

The  sale  by  the  executor  and  executrix  in  January,  1839,  being 
a  nullity,  and  so  declared  by  this  court.  Worthy  v.  Johnson^ 
8  Ga.  236,  the  title  of  the  estate  in  the  property  was  not 
divested;  on  the  contrary,  it  was  the  right  and  duty  of  the  ex- 
ecutor and  executrix  to  have  instituted  suit  forthwith  against 
the  purchasers  to  recover  the  negroes.  Nor  would  they  be  es- 
topped in  their  trust  character  from  maintaining  the  action,  the 
law  looking  upon  the  void  sale  as  their  individual  act:  Pasckal, 
Adm'r,  v.  Davis,  3  Id.  266. 

Tlie  statute,  therefore,  run  against  them  imihediately  as  to  so 
much  of  the  properiy  as  was  bought  by  third  persons  at  this 
sale;  and  more  than  four  years  having  elapsed  from  the  date  of 
the  sale  in  January,  1839,  to  March,  1843,  when  the  executor 
and  executrix  were  removed  from  office,  the  bar  was  complete  at 
that  time  as  to  them,  and  consequently,  to  the  present  com- 
plainants also,  who  are  the  legatees  of  Thomas  Worthy,  the  tes- 
tator. 

But  suppose  it  were  otherwise,  and  for  this  breach  of  trust 
by  the  executor  and  executrix  they  had  no  right  to  maintain  an 
action  against  the  purchasers  at  their  own  sale  to  repair  the 
devastavit,  and  thus  avoid  the  responsibility  by  recovering  the 
slaves  against  a  sale  that  must  be  treated  as  their  own  because 
made  without  authority  of  law.  In  that  event  it  is  clear  that 
the  statute  would  commence  running,  aa  to  this  portion  of  the 
property,  against  Lucius  B.  Lovelace,  the  administrator  de  bonis 
non,  from  his  appointment  in  March,  1843,  and  the  bar  would 
be  complete  as  to  him,  before  suit  was  instituted. 

Whether  a  trustee  who  has  converted  the  property  of  the 
cestui  que  trust  can  avoid  his  own  wrongful  acts  or  not,  we 
should  be  reluctant  to  hold;  we  should  be  reluctant  to  hold  that 
the  only  remedy  in  favor  of  creditors  and  distributees  or  legatees 
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was  against  the  defaulting  trustee  for  waste  or  mismanagement. 
But  one  thing  is  very  certain:  if  the  vendee  is  protected  against 
the  administrator  de  bonis  non,  he  is  equally  so  against  those 
who  are  beneficiallj  entitled  to  the  property  of  the  testator. 

In  June,  1843,  the  negroes  purchased  by  Mrs.  Worthy  were 
sold  under  an  individual  execution  against  her;  and  in  Febru- 
azy,  1844,  those  bought  by  Bobiuson  were  sold  under  an  indi- 
vidual execution  against  him.  Lovelace  qualified  as  adminis- 
trator de  bonis  non  in  March,  1843,  but  no  action  was  commenced 
until  September,  1848,  and  then  by  the  legatees,  and  not  by  the 
administrator.  At  that  time  the  bar  was  equally  full  as  to  all 
that  portion  of  the  negroes  bid  in  by  the  executor  and  executrix 
at  their  own  sale,  and  subsequently  resold  to  pay  their  private 
debts.  Whether  Lovelace  has  made  himself  personally  liable 
for  failing  to  sue  in  time,  is  a  question  we  will  not  anticipate. 

Judgment  a£Srmed. 

"  The  Tendekct  of  thx  Decisions  Ib  to  rapport  the  poeition  that  when  a 
right  of  addon  vests  in  an  executor,  guardian,  or  trustee,  who  is  under  no 
legal  disability,  the  statute  will  commence  to  run,  despite  the  disability  of 
the  minor,  and  if  the  claim  is  lost  by  the  neglect  of  ^e  representative  to 
sue,  the  minor  is  barred: "  Moore  v.  Armstrofng,  30  Am.  Dec  63,  and  note 
68,  where  the  subject  is  treated  of  at  some  length,  citing  numerous  authori- 
ties: also  Pownal  v.  Toiylorf  34  Id.  725,  note^  where  the  principal  case  is 
eited;  SoMe  t.  Biffit^  44  Id.  156»  and  note. 


ZmOLEB  V.   SOOIT. 

[10  OsoaaiA,  889.] 

TJwoKt — GoMBTRUcnoN  OF  AcT  OF  TjKoislaturs. — ^An  act  of  the  l^gldaturt 
provided  that  in  an  action  at  law  the  adverse  party  may  be  oompelled  to 
answer  interrogatories  upon  oath;  and  when  so  answered,  they  may  be 
used  as  evidence,  as  if  procured  upon  a  bill  in  chancery  for  discovery: 
Hdd^  that  in  order  to  support  the  defense  of  usury  by  such  answers,  it 
is  not  necessary  to  tender  the  principal  and  legal  interest. 

AvswKB  iif  Eqititt  is  CoircLimrvx  whxn  Bbfonsivx  to  Bill,  unless  onitra- 
dicted  by  two  witnesses,  or  one  witness  and  drcnmstances. 

If  Bosboweb  Pays  up  Amouivt  of  Usubious  Debt  to  LicNnxB,  and  after- 
wards  sues  to  recover  it  back  in  an  action  for  money  had  and  received, 
he  can  only  recover  the  usurious  ezoess,  and  no  more. 

Iir  BbPLY   to    IlfTEBBOOATOBT,  InDBPENDBNT  CONTRACT  NOT  ElIOITKD   BT 

interrogatory  is  inadmissible. 

AflsuifPSiT.  Plaintiff  in  error  sued  defendant  upon  a  certain 
promiflsoiy  note,  and  the  defendant,  pleading  usury,  served  cer- 
tun  interrogatories  on  the  plaintiff  under  the  act  of  1847.    On 
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the  trial  the  following  facts  were  developed:  W.  S.  Scott,  de- 
fendant's intestate,  in  1888  bozzowed  of  plaintiff  one  thousand 
dollars,  with  interest  at  sixteen  per  cent,  per  annum,  and  gave 
his  note,  due  December  25, 1838.  At  that  time  the  note  was 
again  renewed  for  one  year  for  one  thousand  three  hundred  and 
sevent j-nine  dollars  and  foriy-two  cents,  and  sucoessiyely  re- 
newed in  1840  and  1841.  Plaintiff  made  a  further  and  separate 
loan  to  defendant  in  March,  1840,  for  two  thousand  dollars,  due 
December  25, 1840,  at  sixteen  per  cent.  This  note  was  renewed 
in  1841,  at  the  same  rate.  Plaintiff  also  sold  defendant  six  hun- 
dred and  sixty-eight  dollars  and  f  oriy-f  ou?  cents'  worth  of  cot- 
ton in  June,  1840.  In  January,  1842,  the  parties  had  a  settle- 
ment of  their  accounts,  when  plaintiff  purchased  of  defendant's 
intestate  two  n^gro  girls  for  one  thousand  three  hundred  dol- 
lars, which  was  an  excessiye  price,  but  it  was  agreed  between 
the  parties  that  the  excess  should  purge  the  above  transactions  of 
their  usurious  character.  Defendant  also  transferred  to  plaint- 
iff a  note  on  one  Colbert  for  seven  hundred  dollars.  These  sums 
of  one  thousand  three  hundred  dollars  and  seven  hundred  dol- 
lars were  applied  to  the  payment  of  the  one-thousand-dollar 
note  of  1838,  and  the  remainder  to  the  payment  of  the  two- 
thousand-dollar  note  and  the  price  of  the  above  cotton.  A  new 
note,  at  eight  per  cent,  per  annum,  afterwards  grew  out  of  these 
transactions;  and  upon  this  note  this  suit  was  brought.  The 
trial  below  resulted  in  a  verdict  for  plaintiff  for  six  hundred  and 
three  dollars  and  seventy-five  cents,  and  plaintiff  appealed. 

Hunter  and  Hall,  for  the  plaintiff  in  error. 

Oreen  and  Culverhouse,  for  the  defendant. 

By  Court,  Lumpkin,  J.  Our  investigation  in  this  case  vnll  be 
restricted  to  the  single  inquiry,  whether  the  verdict  of  the  jury 
was  contrary  to  evidence.  In  other  words,  whether,  upon  any 
hypothesis  consistent  veith  the  proof,  the  finding  of  the  jury  can 
be  sustained. 

In  order  to  ascertain  this  satisfactorily,  it  becomes  necessary 
to  settle  several  important  points  of  law  which  stand  in  the  way. 

What  is  the  proper  construction  of  the  act  of  1847,  author- 
izing discoveries  at  conmion  law?  The  act  provides  that  the 
adverse  party  shall  be  compelled  at  law  to  answer  interrogatories 
on  his  oath  and  afi^rmation,  and  in  solemn  form;  and  the  an- 
swers when  made  and  filed  shall  be  evidence  on  the  trial  of  the 
cause,  "  in  the  same  manner,  and  to  the  same  purpose  and  ex- 
tent, and  upon  the  same  condition  in  all  respects,  as  if  the  same 
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had  been  procured  upon  a  bill  in  chanceiy  for  discovery,  but  no 
further  or  otherwise:"  New  Digest,  465,  466. 

Under  this  statute  it  is  contended,  that  before  the  answers  of 
the  plaintiff  to  the  interrogatories  can  be  read  bj  the  defendant, 
in  support  of  his  plea  of  usury,  he  must  offer  to  pay  the  princi- 
pal and  legal  interest  due  by  him — ^indeed,  that  he  impliedly 
consents  to  do  this,  by  resorting  to  the  conscience  of  the  adverse 
party  for  proof. 

We  fully  recognize  the  doctrine  in  chancery,  that  whenever  a 
borrower  files  his  bill  in  equity,  to  be  relieved  against  a  usuriouf 
contract,  the  court  refuses  relief,  except  upon  the  terms  of  hie 
paying  up  the  principal  sum  due  and  legal  interest.  It  is  based 
upon  that  comer-stone  principle  of  the  court  of  chancery,  thai 
he  who  asks  equity  must  do  equity,  and  in  that  forum  it  is  rigor- 
ously required  in  all  cases,  notwithstanding  the  law  may  have 
positively  declared  the  contract  void:  1  Fonbl.,  b.  1,  c.  1,  sec. 
8  h;  Fanning  v.  Dunham,  5  Johns.  Gh.  122  [9  Am.  Dec.  28^ 
Young  v.  ScoU,  4  Band.  415. 

It  will  be  observed,  however,  that  this  exaction  is  only  made 
where  relief  is  sought  from  the  illicit  contract,  and  that  it  is 
made  whether  the  applicant  had  or  had  not  the  benefit  of  his 
adversary's  answer. 

For,  although  he  could  prove  the  usury,  by  aliunde  testimony, 
and  without  a  discoveiy  from  the  lender,  still  he  is  not  entitled 
to  relief,  except  upon  the  terms  stated.  It  is  a  misapprehension., 
therefore,  to  suppose  that  the  condition  of  paying  up  the  money 
lent,  with  lawful  interest,  was  a  reward  to  the  lender  for  making 
the  discovery.  It  was  a  condition  to  the  relief  sought,  and  not 
to  the  discovery:  See  BomnqueU  v.  Dasikwood,  Cas.  t.  Talb.  88; 
Broumaward  v.  Edwards,  2  Yes.  sen.  243,  249;  ScoU  v.  NesinU,  14 
Yes.  442;  Fanning  v.  Dunham,  5  Johns.  Ch.  122  [9  Am.  Dec.  288]. 
We  take  the  act  according  to  its  obvious  and  literal  mean- 
ing; and  the  legislature,  neither  in  this  statute  nor  thai 
passed  previously,  in  1842,  New  Digest,  601,  compelling  the 
plaintiff  to  discover  usury  on  oath,  having  made  the  payment 
of  the  money  lent  with  lawful  interest,  a  condition  to  the  read- 
ing of  the  evidence,  we  do  not  feel  at  liberty  to  superadd  it. 

It  will  be  readily  perceived  how  much  the  result  in  this  case 
depends  upon  our  opinion  upon  this  point.  One  of  the  main 
issues  in  this  controversy  is,  whether  the  first  note  of  one 
thousand  dollars,  with  the  usurious  interest  thereon,  entered 
into  and  constituted  a  part  of  the  consideration  of  the  note  sued 
on.    The  question  is  distinctly  and  repeatedly  asked  in  the  in« 
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terrogatoiiesy  and  as  fully  and  explicitly  answered  in  the  nega- 
tiye.  Zeigler  swears  that  this  first  loan,  with  the  interest  thereon, 
was  paid  off  and  discharged  in  January,  1842,  by  the  two  ne- 
groes sold  to  him  by  Scott,  and  the  note  which  he  let  him  haTS 
on  Colbert;  and  that  the  first  note  had  no  connection  whateTcr 
with  that  which  is  the  foundation  of  the  present  action;  and 
there  is  not  a  particle  of  proof  contradicting  this  statement. 

Now  the  statute  declares  that  the  answers  to  the  interroga- 
tories are  to  be  evidence  ''  to  the  same  extent  in  all  respects  as 
if  the  same  had  been  procured  upon  a  bill  in  chancery  for  dis- 
coveiy."  But  an  answer  in  equity  is  conclusive  when  responsive 
to  the  bill  unless  contradicted  by  two  witnesses,  or  one  witness 
and  circumstances. 

If,  then,  the  jury  arrived  at  the  result  which  they  did  by  adding 
this  first  debt  of  one  thousand  dollars  to  the  last  loan  of  two 
thousand  dollars,  and  deducting  from  the  ag^fregate  the  two  thou- 
sand dollars  paid  in  property  and  paper,  and  ilie  three  hundred 
and  ninety-six  dollars  credited  on  the  last  note  of  two  thousand 
four  hundred  and  ninetyTeigbt  dollars — and  such  is  not  unlikely 
the  fact— then  the  verdict  is  contrary  to  the  evidence,  and  ought 
to  be  set  aside;  for  the  jury  had  no  right  to  assume,  in  face 
of  the  proof,  that  any  portion  of  the  one-thousand-dollar  note 
was  left  unextinguished  by  the  settlement  between  the  parties  in 
Januaiy,  1842. 

With  these  principles  adjusted,  how  stands  the  case?  The 
plaintiff  lent  the  defendant  one  thousand  dollars  in  1838, 
which  compounded  annually,  at  sixteen  per  cent.,  amounted  to 
one  thousand  eight  hundred  and  sixty-three  dollars  and  seventy- 
seven  cents  in  Januaiy,  1842,  the  date  of  the  settlement.  The 
payment  of  two  thousand  dollars,  made  at  that  time,  disohazged 
this  debt,  and  left  a  balance  of  one  himdred  and  thirty-six  doL 
lars  and  twenty-three  cents  to  go  to  the  two  thousand  dollars 
loaned  in  March,  1840.  This  balance,  and  the  three  hundred 
and  ninety-six  dollars  indorsed  upon  the  note  in  suit,  is  all,  ac- 
cording to  the  proof,  that  should  be  deducted  from  the  two 
tbousand  dollars  in  the  way  of  payments.  It  is  true  that  the 
plaintiff  admits  that  in  addition  to  these  some  small  sums  were 
received,  the  amount  of  which  he  can  not  recollect,  and  they 
may  be  well  set  off  by  the  blacksmith's  work  done  by  him  for 
the  defendant;  add  the  two  items  together,  then,  of  three  hun- 
dred and  ninety-six  dollars  and  one  hundred  and  thirty-six  dol- 
lars and  twenty-three  cents,  making  five  hundred  and  thirty-two 
dollars  and  twenty-three  cents,  and  subtract  the  aggregate  from 
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the  two  thousand  dollars,  and  the  verdict  should  have  been  for 
one  thousand  four  hundred  and  sixty-seYen  dollars  and  seventy- 
three  cents  instead  of  six.  hundred  and  thirty  dollars  and 
seveniy-fivo  cents. 

But  the  defendant  pleaded,  among  other  things,  as  a  setoff 
to  the  plaintiff's  demand,  the  usury  paid  on  the  first  note, 
which  amounted,  as  we  have  seen,  to  four  hundred  and  thirty- 
one  dollars  and  eighty-eight  and  one  half  cents.  Whether  the 
statute  of  limitations  was  replied  to  this  plea>  the  record  does 
not  disclose.  The  final  payment  of  usury  on  the  first  note  was 
made  in  Januaiy,  1842,  and  the  action  was  not  brought  until 
January,  1849,  just  seven  years  thereafter. 

This  affords  another  striking  illustration  of  the  defect  in  our 
judiciary  act,  which  sends  parties  to  the  jury  upon  the  written 
declaration  and  answer,  all  the  subsequent  pleadings  being  con- 
ducted orally.  But  take  the  most  favorable  view  of  the  case  for 
the  defendant,  namely,  that  the  statute  was  not  replied  in  bar  of 
the  set-off  for  usurious  payments,  and  grant  that  the  jury  al- 
lowed the  full  amount  of  the  usury  paid,  six  hundred  and  thirty- 
one  dollars  and  eighty-eight  and  one  half  cents,  still  the  verdict 
should  have  been  for  one  thoiusand  and  thirty-five  dollars  and 
eighty-four  and  one  half  cents;  and  in  all  these  estimates  I 
have  assumed  that  the  Colbert  note  amounted  to  seven  hundred 
dollars,  as  testified  to  by  Colbert  himself,  and  not  six  hundred 
dollars,  as  stated  by  the  plaintiff  in  his  answers. 

Of  course,  I  only  allow  the  defendant  to  recover  back  in  his 
plea  of  set-off  the  usurious  gain;  for  it  is  well  settled,  both  in 
England  and  in  this  countxy,  that  if  a  borrower  pays  up  the 
amount  of  his  usurious  debt  to  the  lender,  and  afterwards  sues 
to  recover  it  back  in  an  action  for  money  had  and  received,  he 
can  only  recover  the  usurious  excess,  since  ex  csqyuo  et  bonOf  he 
ought  not  to  recover  back  the  money  really  advanced  and  the 
legal  interest  thereon:  FiUroy  v.  OwiUim,  1  T.  B.  163;  Jones  v. 
BarJdey,  2  Doug.  697,  in  notes;  Dey  v.  Dunham^  2  Johns.  Ch. 
191;  ranning  v.  Dunham,  5  Id.  146  [9  Am.  Dec.  283];  Palmer 
V.  Lord,  6  Id.  95;  Clarkaon  v.  Oarland,  1  Leigh,  147. 

In  answer  to  the  third  interrogatory,  the  plaintiff  sets  up  an 
agreement  or  understanding  between  the  defendant  and  himself, 
to  the  effect  that  the  excess  of  two  himdred  dollars  in  the  price 
which  he  claims  to  have  paid  for  the  two  negroes  was  to  extin- 
guish all  the  usury  which  he  had  extorted.  But  this  portion  of 
the  answer  is  not  elicited  by  the  question  propounded,  and  as 
the  act  of  1847  only  allows  the  answer  to  be  evidence  **  to  the 


400  Zeigleb  v.  Scott.  [Georgia. 

same  extent  as  if  obtained  in  chanoezy,  bat  no  farther  or  other- 
wise," we  hold  that  it  was  inadmissible  for  the  purpose  of  set- 
ting up  this  independent  contract.  ^ 

In  addition  to  the  two  soma  of  one  thousand  dollars  and  two 
thousand  dollars  loaned  to  the  defendant,  the  plaintiff  let  him 
have  cotton  on  the  eleventh  of  June,  1840,  valued  at  six  hun- 
dred and  sixty-eight  doUars  and  forty-four  cents,  which  the 
plaintiff  contends  is  still  unjMiid,  and  made  up  a  part  of  the 
present  large  note;  but  we  think  the  jury  were  warranted  in 
finding  that  this  indebtedness  was  totally  extingaiBhed.  The 
plaintiff,  among  other  things,  was  asked  if  he  ever  loaned  the 
defendant  any  cotton.  He  denied  expressly  that  he  ever  did. 
The  defendant,  on  the  trial,  tendered  in  evidence  a  paper  given 
by  his  intestate  to  Zeigler,  on  the  same  day  on  which  the  cotton 
note  was  dated,  wherein  Scott  promised,  on  or  before  the  first 
day  of  December  next  thereafter,  to  deliver  to  plaintiff,  in 
Macon,  eight  thousand  three  hundred  andfifiy-fiveand  one  half 
pounds  of  ginned  cotton,  for  value  received  of  him,  and  upon 
the  back  of  this  receipt  was  an  acknowledgment  by  the  plaintiff, 
dated  the  fourth  of  February  (the  year  left  blank),  that  he  had  re- 
ceived eight  thousand  pounds  of  cotton.  This  writing,  as  well 
as  the  note,  having  been  found  in  the  possession  of  Scott,  shows 
that  he  had  discharged  them  both;  ^d  taking  all  the  circum* 
stances  together,  particularly  the  denial  of  the  plaintiff  that  he 
had  ever  loaned  Scott  any  cotton,  we  think  that  the  juxy  had  a 
right  to  infer  that  this  cotton  constituted  the  consideration  of 
the  note,  and  that  when  it  was  delivered  in  Macon,  the  note  as 
well  as  the  receipt  was  extinguished;  that  they  both  related  to 
one  and  the  same  transaction. 

Under  the  views  which  we  have  presented  of  the  case,  both 
upon  the  law  and  the  &cts,  justice  would  seem  to  require  that 
it  should  be  remanded  for  another  hearing.  Accordingly  it  is 
so  ordered. 


To  DiSFBOVB  Ahbwxb  in  Equttt,  Okb  Posinvi  Witnbb  and  oilier  ftrong 
oorroborating  oIzcamstBiioes  we  sufficient:  Maddox  v.  SuBivan,  44  Am.  Deo. 
234;  bnt  an  nnawom  answer  is  not  eyidenoe  for  any  purpose:  WUlis  v.  Hem- 
deraon,  38  Id.  120;  nor  does  it  reqnxFe  two  witnesses  or  their  eqaivalent  to 
disprove  the  answer  of  an  exeoatrix,  made  upon  her  information  and  belief: 
Dvgan  ▼.  OiUings,  43  Id.  306.  8o  an  answer  to  a  bill,  which  is  unsupported 
by  pnx>f,  and  not  responsiye  to  the  bill,  will  be  regarded  as  nntme:  O^Brien 
▼.  EUioU,  32  Id.  137;  and  an  answer  setting  up  new  matter  not  respondye  to 
the  bUl  is  inadmissible:  Clark  v.  Flint,  33  Id.  733. 

Rboovxbt  or  Monet  Paid  as  Usitrt.— The  modem  signification  of  the 
term  **  nsniy  *'  is  the  excess  over  the  legal  rate  charged  to  a  borrower  for  tha 
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use  of  money.  Formerly  all  snma  paid  for  the  me  of  money  were  denomi- 
nated nenry,  and  conld  not  be  taken:  Bonv.  Law  Diet,  tit.  Uanry.  Whether 
money  which  has  been  paid  in  paranance  of  a  nenriona  agreement  can  be  re- 
covered, or,  if  80,  in  what  manner,  is  a  qneation  npon  which  the  aothoritiea 
«xe  aomewhat  conflieting.  It  has  been  held  that  the  payment  of  namiona  in- 
terest ia  not  such  a  volnntary  payment  as  will  entitle  the  receiver  to  retain  it; 
that  the  money  is  paid  nnder  the  constraint  of  a  formal  though  illegal  con- 
tract obtained  by  oppression,  and  by  taking  advantage  of  the  necessities  of 
the  borrower,  and  that  it  may  be  recovered  back  by  action:  WhetUon  v.  HUh 
hard,  11  Am.  Dec.  284;  PhilarUkropic  BwOd,  Am,  v.  McKfiigla,  35  Pa.  St. 
470;  Sdiroeppd  v.  Cormng,  6  Denio,  236;  Ware  v.  BmnOty  18  Tex.  7Mr 
Coughiman  v.  J>raftMy  1  Bich.  Eq.  414;  RvMng  v.  RhodM^  6  Oa.  228;  Tmtn 
V.  Wood,  37  HI.  612;  FFood  v.  Kmny,  19  Ind.  68;  Ckwry  v.  LeuU,  Id.  121; 
SkoeOey  v.  Shoddey,  20  Id.  108;  Hodge  v.  Owmgs,  5  T.  B.  Mon.  01;  WM 
T.  TTt^sA^  20  Me.  406;  Pieroe  ▼.  Omuit,  26  Id.  33;  HoughUm  y.  StoweU,  ^ 
Id.  216;  Palen  v.  Joknuon,  46  Barb.  21;  Wut  v.  Meddock,  16  Ohio  St.  417; 
iSfrwf  ▼.  Albee,  19  Vt.  640;  WUUe  v.  Orem,  2  N.  H.  338;  InhabitatUs  etc,  v. 
MaUm,  11  Mass.  368;  State  Bani  v.  JBntmmgfr,  7  Blackf.  106;  Feng  v.  Lorn- 
Jog,  20  Wis.  403;  Bond  v.  Jonea,S  Smed.  ft  M.  368;  NcOUmai  Baade  v.  Xeteis, 
SI  K.  Y.  15;  nor  does  the  debtor  need  to  pay  the  nsaiy  and  then  sue  to  re- 
cover it  back;  he  may  defend  pro  tanto:  Boot  v.  Pnmey,  11  Wis.  84;  and  a 
•ealed  release,  "  in  full  settlement  and  payment  of  all  extra  or  unlawful  in- 
terest," executed  at  the  time  the  money  was  loaned,  and  a  part  of  the  trans- 
action of  borrowing,  is  not  a  bar  to  a  recovery  of  the  usury:  Herrick  v.  Dean^ 
•64  Vt.  66&  So  a  daim  for  mon^  taken  as  usury,  while  a  law  forbidding 
usury  was  in  force,  is  not  destroyed  by  a  repeal  of  the  law:  WMUaker  v.  Pope, 
2  Wood,  463.  This  right  to  recover  back  usurious  interest  is  a  common-law 
xight,  and  statutory  regulations  are  merely  cumulative:  Palmer  v.  Lord,  6 
Johns.  Ch.  05;  Porter  v.  MounU,  41  Barb.  661;  and  indebUaiua  aanmpaU 
would  be  the  proper  form  of  action:  WkUtaher  v.  Pope,  2  Wood,  463.  See 
also  Brown  v.  Melntoeh,  39  N.  J.  L.  22.  But  the  money. must  have  been 
paid  upon  a  loan  for  which  the  debtor  was  legally  liable  to  the  creditor: 
ffolmes  ▼.  Oerrg,  66  Me.  299.  So  a  surety  who  has  paid  the  debt  can 
not  recover  the  money  so  paid  from  his  principal,  but  he  may  from  the 
ereditor  to  whom  he  has  paid  it:  Whitehead  y.  Peck,  1  6a.  140;  Kiri^pairkk 
T.  WkerriU,  7  B.  Mon.  388. 

But  It  has  juin  Held  that  Mohxt  Paid  as  Usubt  can  not  be  Bi- 
«OTHBXD  Baok:  Manng'Y.  Stockton,  34  lU.  806;  Ton^kku  v.  HiU,  28  Id.  610; 
Carter  v.  Moaee,  39  Id.  639;  Smith  v.  Coopers,  9  Iowa,  376;  KichoU  v.  8k$el, 
12  Id.  300;  Beid  v.  Dtmecm,  1  La.  Ann.  266;  F^MrweU  v.  Meyer,  36  III.  41; 
SpmHm  V.  MiUikm,  16  La.  Ann.  217;  Shelton  v.  OiU,  11  Ohio,  417,  when 
the  coort  said:  '*The  interest,  excessive  as  it  was,  was  paid;  and  whether 
we  place  the  case  upon  the  ground  of  an  executed  contract,  or  as  one  which 
Is  against  sound  morals,  or  malum  prohibUum,  and  the  parties  therefore  tn 
pari  ddieto,  we  know  of  no  principle  by  which  it  can  be  recovered  back;** 
Oraham  v.  Cooper,  17  Id.  605;  Wooifolk  v.  Bird,  22  Minn.  341;  WUliam- 
eoiiv.  Co2e,  26  Ohio  St.  207;  Latham  v.  The  Wa»h.B.df  i^.  J.,77N.C.  145, 
where  the  court  held  that  the  partiea  were  in  pari  deUeto,  and  that  therefore 
the  plaintiff  was  not  entitled  to  relief;  Eargrwoe  v.  Lewis,  3  Ga.  162;  Jones 
▼.  Joywar,  8  Id.  662;  BroadweU  v.  Lair,  10  B.  Man.  220;  Buttenoorth  v^ 
0'iirJeii,23  K.T.276;  S.  C, 28  Bath.  Wi  Merehamt^  Batik  Y.LuUmioh, SI 
K.  €•  142;  PerkiM  v.  Comamtt  89  HL  184.  A  number  of  the  above  deoiBiaoa 
tmn  upon  statutory  proviaioiia  or  coostractioiif  and  the  better  opinion  seema 
Ak.  Daa  Tou  LIV— M 
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to  be,  that  in  the  abeence  of  a  ttatatory  prohibi1aoii«  money  which  has  been 
paid  in  pnnaaiice  of  a  ncarioiu  agreement  can  be  recovered  by  the  party  pay- 
ing it,  in  an  action  for  money  had  and  reodved,  or  of  inddnUUui  cumimpaU, 

MoKST  Paid  as  Usu&t  mat  bb  Sst  oit  aoadot  Pbimoipal;  and  ia 
eases  where  it  ooold  not  be  recovered  in  an  independent  action,  it  will  ba 
eoDflidered  as  having  been  extorted  by  means  of  the  debt,  and  will  be  ap- 
plied as  part  payment  of  the  same:  FcurwtU  v.  Meytr^  35  HL  41;  Thread^ 
▼.  ThnberUiket  2  Head,  395,  where  the  conrt  lays  it  down  as  a  rale  of  equity 
to  apply  all  nsarions  payments  to  the  principal  until  it  is  paid,  when  the  ra» 
maander  can  be  recovered  as  so  mnch  yumey  had  ami  received;  F<kc  v.  Talim- 
ferro,  4  Mnnf.  243;  Parmalu  v.  Lawrtsice,  44  IlL  405;  Wood  v.  LaJot,  11 
Wis.  84,  which  is  a  strong  and  well-considered  case,  and  maintains  that  a 
party,  independent  of  any  statute,  has  his  common-law  remedy  for  the  recov- 
ery of  nsory,  and  if  sued  by  the  lender  he  may  set  off  against  his  claim  the  ez- 
oeasive  interest  so  paid;  Bartiow  v.  Bond^  3  Dana,  691;  Wood  v.  (Troi^,  5  fiL 
Mon.  92;  Booier  v.  Ortgory^  7  Id.  439;  Cloth  v.  Hunter,  2  Spears,  83;  Harp  v. 
Chandler^  1  Strobh.  461;  Han  v.  FU/nt,  8  Blackf.  67.  Bnt  where  separate 
secnrity  has  been  given  for  the  principal  and  the  interest,  and  nsarions 
interest  has  been  paid,  it  can  be  sued  for  and  recovered  in  an  independent 
action:  NUkoU  v.  BeUows,  22  Vt.  581. 

Pabtt  AOAnrer  Whom  Judomxst  has  bxbn  Obtaivbd  for  principal  with 
nsarions  interest  can  not  afterwards  recover  back  the  nsorioas  excess  in  an 
action  at  law,  as  the  judgment  operates  as  an  estoppel:  Schrotppei  v.  Commg, 
10  Barb.  576;  Thompson  v.  Ware,  8  B.  Mon.  26;  Hopkins  v.  West,  83  Pa.  St 
109;  McDonald  v.  SmWi,  53  Vt  33;  Day  v.  Otmmmgs,  19  Id.  496;  Mo&dey 
V.  Smith,  21  Tex.  441.  The  ground  upon  which  the  above  decisions  have 
been  based  is  that  the  party  should  have  interposed  his  defense  of  usury  in 
bar  to  the  judgment,  and  that  having  faUed  to  do  so,  he  is  barred  by  his 
negleet  But  in  such  cases  the  party  may  find  relief  in  equity,  which  will 
sometimes  decree  its  retam:  Lawless  v.  Blaidy,  4  T.  B.  Mon.  488;  Thomp- 
son  V.  Ware,  8  B.  Mon.  26;  Peatrce  v.  Hedrick,  3  litt  109;  Dooly  v.  Stipp^ 
26  IlL  86;  DoubY. Barnes,  1  Md.  Ch.  127;  Barthotomew  v.  Taw,  1  Clarke (N. 
Y.),  16.  So  where  the  facts  and  ciroumstanoes  charged  and  admitted  mske 
out  usury,  and  afford  matter  proper  for  an  account,  equity  has  jurisdiction: 
Weatherhead  v.  Bayers,  7  Yerg.  545;  Conner  v.  Myers,  7  Blackf.  837;  C^orii- 
#011 V.  Garland,  1  Leigh,  162;  Ihy  v.  Loo^oy,  20  Wis.  403.  But  in  PUU  v. 
CahUt  44  IlL  103,  the  court  held  that  there  was  no  remedy  for  a  person 
who  had  paid  usurious  interest,  either  in  law  or  in  equity.  A  court  of  equi^ 
wUl  not  retain  a  bill  on  the  part  of  the  lender  to  recover  money  lent  upon  a 
usurious  contract:  Morrison  v.  Hebn,  4  Bibb,  460;  nor  can  a  party  recover 
any  part  ol  the  usurious  interest  if  it  would  leave  any  part  of  the  principal 
debt  unpaid;  it  must  be  applied  to  the  payment  of  the  Mid  principali 
JJowMwY.  VFeieA,  8Ma  480. 


Stkes  v.  MoBobt. 

(10  QnoaBU,  46ft.) 
OVLT  JinnOIAL  DlPABTMXlIT  OV  StaTB  18  GLOIHSD  WRR  FOfWBE  VO  Iv- 

TI8TIOAXB  AvTAQOKiBTio  Claihs  of  contending  partiesp  and  nomw 
quantly  an  order  of  the  executive  correcting  a  grant,  after  the  rights  «f 
third  parties  have  intervened,  is  inopemtive  and  void. 
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Gbant  can  not  be  Impeached  in  Collatebal  Wat  at  Law,  by  showiDg 
that  the  grantee  named  in  the  grant  was  not  the  one  intended;  it  should 
be  first  corrected  by  a  sd.  fit,  or  other  proceeding  in  chancery. 

EnsoTMXNT  brought  by  defendant  in  error  against  plaintiff  in 
error  as  tenant  in  possession.  Plaintiff  offered  in  evidence  a 
grant  from  the  state  to  Bachael  McBory  for  the  disputed  prem- 
ises. In  said  grant  the  name  of  the  grantee  had  been  changed 
from  McCraiy  to  McBory.  Plaintiff  also  offered  in  evidence  an 
order  of  the  governor,  issued  by  virtue  of  the  act  of  1827,  au- 
thorizing said  change.  Defendant  produced  in  evidence  a  copy 
of  the  original  grant  as  uncorrected,  by  which  the  state  con- 
veyed to  Bachael  McCrary  the  land  in  dispute,  dated  November 
21,  1823,  and  a  power  of  attorney  from  Bachael  McCrary  to  one 
Freeland,  dated  January  21,  1824,  and  a  deed  executed  by  said 
attorney.  He  also  established  his  succession  from  said  last- 
mentioned  grantee.  Plaintiff  obtained  judgment,  and  defend- 
ant took  this  appeal. 

DoydL  and  Nolan,  and  Calhoun,  for  the  plaintiff  in  error. 

Euard,  for  the  defendant. 

By  Court,  Lumpkin,  J.  In  HiUiard  v.  Connelly,  7  Oa.  172, 
this  court  held,  that  the  act  of  1837,  authorizing  and  requiring 
the  governor  and  the  secretary  of  state  and  the  comptroller  gen- 
eral to  correct  errors  in  grants,  and  to  issue  alias  grants,  was 
unconstitutional,  so  far  as  the  rights  of  third  persons,  other 
than  the  state  and  the  original  grantee,  were  concerned. 

The  executive  order  tendered  in  evidence  on  the  trial,  correct- 
ing the  supposed  mistake  in  the  name  of  the  grantee,  bears  date 
in  1839,  while  the  record  shows  that  two  years  previous  to  that 
time,  to  vrit,  in  1837,  Wilkinson  and  Fowler,  two  of  the  imme- 
diate grantors  of  Sykes,  the  tenant  in  possession,  had  acquired 
a  title  to  the  land  in  dispute  from  Freeland,  the  attorney  in 
tact  of  Bachael  McCrary,  in  whose  name  the  grant  originally 
issued.  The  order,  therefore,  of  the  executive,  altering  the 
grant,  was  clearly  inoperative  and  void,  and  inadmissible  in 
evidence,  the  rights  of  third  persons  other  than  the  original 
grantee  having  attached.  The  judiciary  department  alone  of 
the  state  government  was  clothed  with  authority  to  investigate 
and  determine  the  antagonistic  claims  of  the  contending  parties. 

But  it  is  argued  in  behalf  of  the  defendant  in  error,  that  this 
18  a  case  of  latent  ambiguity,  and  that,  conceding  the  invalidity 
of  the  executive  order,  that  still  it  was  competent,  by  parol 
proof  on  the  trial  of  the  ejectment,  to  ascertain  the  true  grantee 
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and  to  show  ^hat  Bachael  MoBoxy,  under  whom  the  plaintiff 
claims,  and  not  Bachael  McCrary,  from  whom  the  defendant 
derives  title,  was  the  right  person  to  whom  the  grant  should 
faave  issued,  and  there  is  authority  to  sustain  this  position: 
<JheynekfB  Case,  6  Co.  68;  Co.  Litt  8  a;  Ulrich  y.  LUchfidd,  2 
Atk.  873;  Parwns  v.  Fanons,  1  Yes.  jun.  266;  Thtmas  t. 
Thomas,  6  T.  B.  671;  Jackson  y.  Stanley,  10  Johns.  132  [6  Am. 
Dec.  819] ;  Jackson  y.  Cody,  9  Cow.  140. 

But  we  think  the  better  practice  is,  that  a  giant  issued  by 
mistake  should  only  be  avoided  by  sci,  fa, ,  or  other  proceedings 
for  that  purpose  in  chanceiy;  and  that  it  can  not  be  impeached 
in  this  collateral  way  at  law,  by  showing  that  the  grantee 
intended  was  a  different  person  from  the  one  mentioned  in  the 
grant:  Jackson  y.  Hart,  12  Johns.  77  [7  Am.  Dec.  280];  BUliard 
Y.  Connelly,  7  Ga.  172;  2  T.  B.  684  [miscited];  WUherin^itan 
ir.  McDonald,  1  Hen.  &  M.  806  [8  Am.  Dec.  608];  NorveU  y. 
Camm,  6  Munf.  238  [8  Am.  Deo.  744];  Polk  y.  Wendal,  9 
Cranoh,  87,  94;  S.  C,  6  Wheat.  298;  BoffneU  y.  Broderiok,  U 
Pet.  436. 

Let  the  judgment  below,  for  these  reasons,  be  reversed. 


LIOI8L4TUBB  OAV  HOT  KxiniOTfll  JUDIOIAL  P0WXB8:  LoHe  V.  ZhrmoH,  86 
Am.  Deo.  643,  and  note;  and  when  the  legislatare  goes  beyond  the  powen 
delegated  to  it  by  law,  ita  acts  are  abaolntely  Toid:  Ta^iflor  ▼.  Porter ^  40  Id 
274,  and  note;  Hawkhu  v.  Oovemor,  33  Id.  346. 

The  nuBOiPAL  oasb  is  citsd  in  Henderson  y.  J7adbKy,  23  Oa.  383, 
where  the  ooort  held  parol  evidence  competent  and  admintble  to  ahow  that 
-the  name  Kliaa  Kicks  and  Eli  Nicka  meant  the  aame  penwrn;  and  in  Walker 
T.  WdU,  25  Id.  141;  in  each  of  which  oaaea  the  ooort  mrprewwl  its  opinloa 
that  the  principal  case  held  an  eixoneoDa  doctrine.  The  oaae  was  approved 
followed  on  that  point  in  I^mmv.  Tmm,  16  U.  401. 
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PmBOB  V.  Garlbtoh. 

[19  Injvoii,  808.] 

CUBinnni  mat  Ikquisx  nm>  JuiusDicnoN  or  Court  Bpipirdio  JinM* 
MXHT  agiiiut  defendant  in  attachment^  in  a  proceeding  on  writ  of  errot 
to  reveiee  the  judgment  pronounced  against  himaelf,  and  if  that  ooorl 
had  no  joriadiction,  the  judgment  againat  tiie  gamiahee  will  be  reverMd. 

OABinSHES  WILL   NOT    BB  PBOTICTED  IN    PATMRNT    OV   JOBOMENT   against 

himself  based  on  Toid  proceedings  against  the  defendant  in  attachment* 

UnmMxsT  AOAIN8T  Devbvdant  in  Attaohhxnt  bt  Coubt  haytng  Jubis- 

DicnoN  can  not  be  attacked  by  the  garnishee,  for  he  is  protected  by  sncb 

Judgment,  bat  only  by  the  defendant  in  a  direct  proceeding  for  the  por- 


WbDT  CKBTmCATB  OV  PlTBUOATION  OF  NOTIOB  OV  PbNDBNOT  OV  AtTAOB* 

MXHT  shows  that  the  notice  was  pnblWied  in  dae  time,  in  a  certain. 

newspaper,  it  may  be  shown  by  parol  that  the  aignatnre  thereto  is  that 

of  the  pablishera  of  the  newspaper,  and  that  the  newspaper  is  pnblished 

at  the  place  required  by  law;  and  the  appellate  court  will  presame  that 

thia  waa  done  to  the  satisfaction  of  the  lower  court. 
BuBPiiDB  Bblohoibo  TO  DxiBNDAXT  AND  IN  Handb  OV  OFnoiB  after  satis* 

faction  of  execution  may  be  reached  by  garnishment. 
AmwEB  OF  Gabnishbx  18  DxsMXD  Tbub  until  disproved  or  contradicted. 
JvDOMSHT  MUST  NOT  BB  GiVBM  ON  AiiswxB  OF  Oabnibhxx,  unless  it  dearly 

makes  him  chargeable. 

Amuxpsit  was  commenced  and  attachment  issaed  by  Carletozt 
k  Company  against  Oeoige  Ciibb,  a  non-resident.  The  writ  also 
issued  against  Fierce,  a  deputy  United  States  marBhal  for  the 
district  of  Illinois,  as  garnishee.  Pierce  had  previously  levied 
upon  and  sold  certain  goods  as  the  property  of  Cribb  under  two 
executions  against  him.  These  executions  had  been  satisfied^ 
leaving  a  snxplas  in  Fieioe's  hands ;  and  it  is  against  this  surplus 
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that  the  gamiahment  is  directed.  Judgment  was  rendezed  in 
faTor  of  Carleton  A  Company  and  against  Cribb.  And  at  the 
next  following  term  judgment  was  rendered  against  Pierce,  order- 
ing him  to  i>a7  Carleton  &  Company  the  surplus  in  his  hands. 
The  remaining  &ct8  are  stated  in  the  opinion. 

E.  8.  Ldand  and  M.  Y.  Johnson^  for  the  appellant.  - 

R.  8,  BlackweU^  for  the  appellee. 

By  Court,  Tbrat,  C.  J.  The  first  question  arising  on  this 
record  is,  whether  a  garnishee,  who  sues  out  a  writ  of  error  to 
reyerse  a  judgment  rendered  against  him,  may  inquire  into  the 
legality  and  regularity  of  the  previous  proceedings  against  the 
defendant  in  attachment.  In  one  respect,  he  unquestionably 
can.  In  a  suit  by  attachment,  the  court  must  acquire  jurisdiction, 
and  proceed  to  enter  a  judgment  against  the  defendant,  before 
it  can  pronounce  any  judgment  against  a  party  summoned  as 
garnishee.  If  the  preyious  proceedings  are  unauthorised  and 
Yoid,  there  is  no  sufficient  basis  to  support  the  judgment  against 
the  garnishee.  He  would  not  be  protected  in  the  i>aym6nt  of  a 
judgment  obtained  under  such  circumstances.  It  would  be  re- 
garded as  a  voluntary  and  not  a  compulsozy  payment,  and  the 
defendant  might  compel  him  to  pay  a  second  time.  It  is  clear, 
therefore,  that  a  garnishee  should  be  permitted  to  inquire  into 
the  validity  of  the  previous  proceedings  in  the  case.  If  such 
proceedings  are  void,  the  judgment  against  the  garnishee  may 
for  that  cause  be  reversed  on  error.  But  if  the  court  had  juris- 
diction, its  errors  and  irregularities  can  only  be  called  in  question 
by  the  defendant,  and  that  too  in  a  direct  proceeding  for  the 
purpose.  They  affect  him  only,  and  he  may  vmve  or  insist  on 
them.  The  garnishee  has  no  cause  to  complain,  for  he  vnll  be 
protected  in  the  payment  of  the  judgment:  WhiieheadY.  Hender- 
son,  4  Smed.  &  M.  704;  Matheny  v.  OaUaway,  12  Id.  475;  8t.  Louia 
etc.  Insurance  Co.  v.  Cohen,  9  Mo.  421. 

In  this  case,  the  garnishee  assigns  for  error  that  no  notice 
of  the  pendency  of  the  attachment  was  given  to  the  defendant. 
Waiving  any  discussion  of  the  question  whether  the  publication 
of  notice  is  necessary  to  confer  jurisdiction  on  the  court  in  pro- 
ceedings by  attachment,  it  is  enough  for  the  decision  of  this 
case,  that  it  sufficiently  appears  from  the  record  that  the  requisite 
notice  wbb  given.  The  record  states  that  the  plaintifiiB  filed 
proof  of  publication,  and  then  follows  a  notice  in  due  form,  with 
a  certificate  of  Houghton  &  Springer  attached,  in  which  thej 
state  that  the  notice  was  published  in  the  North  Western  Gaaette, 


June,  1851.]  Pierce  v.  Carl^ton.  407 

for  four  weeks  consecutiyelj,  the  first  publication  being  on  the 
twentieth  of  March,  1850.  The  judgment  against  the  defendant 
was  entered  on  the  twentieth  of  May,  so  that  siziy  days  inter- 
Tened  between  the  first  insertion  of  the  notice  and  the  date  of 
the  judgment.  It  is  true  that  Houghton  &  Springer  do  not 
describe  themselves  in  the  certificate  as  publishers  or  printers  of 
the  Qazette,  nor  do  they  state  where  the  paper  was  published. 
But  it  was  clearly  competent  for  the  plaintiffs  to  prove  by  parol 
that  the  paper  was  published  in  the  state,  and  that  Houghton  & 
Springer  were  the  publishers  thereof.  The  presumption  should 
be  indulged,  that  this  was  done  to  the  satisfaction  of  the 
court. 

The  record  also  presents  the  question,  whether  moneys  re- 
maining in  the  hands  of  an  officer  after  the  satisfaction  of  the 
execution  against  the  defendant  in  attachment  can  be  reached 
by  the  process  of  garnishment.  The  statute  is  very  broad  in  its 
provisions.  It  provides  that  the  lands,  tenements,  goods,  chat- 
tels, rights,  credits,  moneys,  and  effects  of  the  debtor,  of  every 
kind,  in  whosesoever  hands  or  possession  the  same  may  be  found, 
may  be  reached  by  attachment.  This  court  decided  in  the  case 
of  Beddick  v.  Smith,  3  Scam.  451,  that  money  in  the  hands  of  a 
sheriff,  collected  on  execution,  can  not  be  attached  as  the  prop- 
erty of  the  plaintiff  in  the  execution,  because  the  money  is  in  the 
custody  of  the  law,  and  subject  to  the  control  of  the  court  from 
which  the  execution  emanates;  and  because  to  allow  it  to  be 
done  might  bring  different  tribunals  into  collision,  and  cause 
much  embarrassment  to  officers  concerned  in  the  execution  of 
iinal  process.  We  adhere  to  that  decision,  but  we  are  not  in- 
elined  to  extend  the  rule  to  cases  like  the  present.  The  same 
reasons  do  not  apply  to  a  case  where  an  execution  has  been 
satisfiedy  and  there  is  a  surplus  in  the  hands  of  the  officer  belong- 
ing to  the  defendant.  The  command  of  the  writ  does  not  require 
the  officer  to  bring  the  surplus  into  court.  When  the  amount 
due  on  the  judgment  is  returned  into  court,  or  paid  over  to  the 
plaintiff,  the  execution  has  accomplished  its  office,  and  if  there 
18  any  surplus,  it  is  the  duty  of  the  officer  to  pay  it  over  to  the 
defendant.  It  is  not  strictly  in  the  custody  of  the  law,  but  the 
officer  holds  it  as  so  much  money  had  and  received  to  the  use  of 
the  defendant.  Courts  do  not  resume  any  control  over  a  surplus, 
except  under  peculiar  circumstances,  as  in  the  case  of  Van  Nest 
V.  Teomana,  1  Wend.  87,  where,  on  a  sale  of  real  estate  under  a 
senior  execution,  the  court  directed  the  sheriff  to  pay  the  surplus 
toa  junior  judgment  creditor  having  a  lien  on  the  same  property: 
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See  Flddhouee  y.  Crqft,  4  East,  610;  Jaqustts  AdnCrB  ▼•  Palmer ^ 
2  Hair.  (Del.)  144. 

The  xemaining  qneetion  relates  to  the  conectnesB  of  the  judg* 
ment  against  the  garnishee.  The  answer  of  a  garnishee,  tmti) 
disproTed  or  contradicted,  must  be  considered  as  troe.  If  the 
plaintiff  declines  to  put  it  in  issue,  but  aslcB  for  judgment  thereon , 
the  answer  ought  clearly  to  disclose  a  state  of  facia  on  which  the 
garnishee  is  chargeable.  In  such  case,  if  the  answer  leayes  it 
doubtful  whether  the  garnishee  is  indebted  to  the  defendant^ 
he  should  be  discharged.  Judgment  should  not  be  entered 
against  him,  where  there  is  reason  to  belieYe  that  he  may  be 
compeUed  to  pay  the  same  demand  to  another  par^. 

It  is  insisted  that  the  answer  of  the  garnishee  dia  not  author- 
ise a  judgment  against  him.  He  states  in  substance,  that,  as 
deputy  marshal,  he  receiyed  two  executions  against  the  defend- 
ant, and  levied  the  same  on  a  lot  of  merchandise  in  the  possession 
of  Campbell;  that  the  goods  were  claimed  by  Bobinson,  and  on 
a  trial  of  the  right  of  property,  a  verdict  was  returned  against 
the  claimant,  on  the  ground  that  the  executions  were  a  lien  on 
the  goods  before  they  came  to  the  possession  of  the  claimant; 
that  he  thereupon  proceeded  to  sell  so  much  of  the  goods  as  he 
supposed  would  be  sufficient  to  discharge  the  executions,  but 
there  was  found  to  be  a  surplus  in  his  hands,  which  is  the  foun- 
dation of  the  judgment  in  question.  It  might,  perhaps,  be 
inferred  from  the  answer,  that  Eobinson  was  entitled  to  the 
surplus.  The  case,  however,  shows  that  the  residue  of  the  goods 
levied  on  by  the  garnishee  were  attached  in  this  case  as  the 
properly  of  the  defendant;  that  Eobinson  inteipleaded,  claiming 
them  as  his,  and  that  the  right  of  properly  was  adjudged  against 
him.  The  case  further  shows  that  Bobinson  subsequently  came 
into  court,  and  released  on  the  record  all  claim  to  the  goods 
attached  and  their  proceeds.  It  is  evident  from  the  whole  case, 
that  his  daim,  whateyer  it  was,  was  the  same  as  to  all  of  the 
goods.  The  right  of  prox>erty,  as  well  in  the  goods  sold  by  the 
marshal  as  those  levied  on  in  this  case,  vms  determined  against 
him;  and  if  he  was  not  entitled  to  the  goods  as  against  the  at- 
taching creditor,  he  certainly  was  not  entitled  to  the  surplus^ 
for  that  Yma  but  the  proceeds  of  a  portion  of  the  same  goods. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

JuDOMKNT  AQAism  GAJunsEBS  IS  PuxA  Faoib  Bax  to  sabMqiiflnt  i»- 
90veiry  of  tile  same  debt  by  any  pencm:  Seatfom  v.  Stevau^  46  Am.  Deo.  839, 
and  note  on  jndgmente  tgsinet  gsmiehew,  Stl.    The  prinoipal  omo  is  oiled 
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in  Sckoppenhtut  v.  JBoUman,  21  Ihd.  285,  to  the  pdnt  th»t  a  gamishee 
OHO  inqmre  into  prooeedings  taken  against  the  defendant  only  aa  far  as  the 
question  d  jorisdiotbn  is  oonoemed;  and  when  that  has  attached,  he  has  no 
farther  right  to  interfere. 

Momnr  Colubctbb  bt  Shxbivf  on  BzaounoN  can  not  be  attached  by  a 
ersditor  of  the  plaintiff  in  execution:  Marvin  y.  Hawleif,  43  Am.  Dec  547, 
and  eases  cited  in  note.  See  HwrUntrt  ▼.  Hieka^  44  Id.  d29.  The  principal 
esse  is  cited  to  the  point  that  the  surplus  in  the  hands  of  the  sheriff,  after 
satisfying  the  plaintiff's  execution,  is  liable  to  garnishee  process,  in  Lightner 
r.  Stehutffel^  33  HI.  516;  Weaver  ▼.  Davis,  47  Id.  237;  Triebel  y.  CoOmm,  64 
Id.  377.  In  MiUtBonv.  Fi$k,  43  Id.  117,  it  is  held  that  while  the  money 
eoUeeted  is  still  in  the  custody  of  the  law  in  the  sheriff's  hsnds,  it  is  not 
liable  to  be  garnished  for  a  debt  owing  by  the  plaintiff  in  execution,  and  the 
principal  case  is  distinguished. 

Whxbb  No  IssuB  IS  Madb  upon  Avbwxb  of  Gabnibhbb,  unless  it  clearly 
makes  him  chargeable,  he  should  be  discharged.  The  prinoipal  case  is  cited 
to  this  pointy  in  People  v.  Johnson,  14  DL  343;  Cakro  etc  B,  Co,  y.  ffindman 
SCo.,B6  Id.  523;  Meadowcrofi  y.  Agnew,  80  Id.  473.  Qsmishee's  answer, 
stating  facts  showing  indebtedness,  sufficiently  admits  it  to  authorised  judg- 
ment against  him,  slthough  there  be  no  express  admission  of  the  fact:  Matm 
y.  Bt^fordf  37  Am.  Dec  691. 

That  Papbb  ih  Which  Notiob  of  Attaghmbnt  was  Pububhbd  was 
published  in  the  state,  and  that  the  signature  to  the  certificate  is  that  of  the 
publishers  of  the  paper,  may  be  shown  by  parol,  and  it  will  be  presumed  that 
this  was  done  unless  the  contrary  appears.  The  principal  case  is  cited  to 
this  effect,  in  Pile  v.  McBrainty,  15  111.  318;  Haywood  v.  ColUns,  60  Id.  343. 
Where  a  statute  proyides  that  proof  of  senrioe  of  notice  shall  be  made  by 
affidavit,  a  retom  by  sheriff  that  he  has  "executed"  such  notice  is  insuffi- 
cient. The  statute  must  be  strictly  pursued:  Newbjf  y.  Perhinst  25  Am. 
Decl6a 


Wilcoxon  v.  MoGhbb. 

[13  lunca,  881.] 

QsABn  BT  Qormasmmn  abb  Gonbtrubd  Fatokablt  iok  QBaB«ool^  and 
pass  nothing  by  implication. 

GB4BT  OF  LaBB  BT  GoyBBNMBNT  DOBS  NOV  PaBB  BiOBT  OF  OVBBFLOWINO 

sdjoining  govemment  lands  by  maintaining  a  dam  on  the  land  granted, 

though  the  dam  was  on  the  land  at  the  time  of  the  grant. 
Gbabt  of  Pubuo  liAim  hatibo  Fizbd  ahd  Dbfivitb  Dbsobiption  passes 

nothing  but  what  is  included  within  the  boundaries  expressed  in  the 

patent,  or  is  naturally  or  neoessarily  annexed  to  the  land. 
AFFUJn'BBABCB  MUST  Aqbbb  IB  Kat0bb  abd  Quautt  with  that  whereunto 

it  is  appurtenant. 
»AMii»M»r  OF  Ovbbflowibg  Aojoibibo  Lands  is  not  appurtenant  to  land, 

but  more  properly  appertains  to  something  put  upon  land,  as  a  milL 
BwHT  TO  CoBTiBUB  TO  QysBFLOW  Labds  OF  Obabtob  to  same  extent  as 

when  gnmt  was  made  passes  ivith  grant  of  mill  and  appnrfeenaneesy  but 

Ml  with  •  gnnt  of  the  land. 
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This  was  an  action  on  the  case  by  McGhee  against  Wilcoxon 
for  damages  incuired  by  the  OYcrflowing  of  plaintiff's  land, 
caused  by  defendant's  maintaining  a  dam.  Plaintiff  had  pur- 
chased his  land  from  the  United  States.  The  defense  was  that 
defendant  had  purchased  his  land,  on  which  the  dam  was  erected, 
from  the  United  States  prior  to  plaintiff's  purchase  of  the  land 
overflowed,  which  at  that  time  also  belonged  to  the  goYcmment; 
that  the  dam  and  mill  were  erected  on  defendant's  land  at  the 
time  of  defendant's  purchase;  and  that  defendant's  land  and  the 
land  subsequently  purchased  by  the  plaintiff  were  at  that  time 
both  overflowed;  that  defendant's  purchase  of  the  land  had  in- 
cluded all  the  rights,  privileges,  immunities,  and  appurtenances 
thereto  belonging;  that  plaintiff's  subsequent  purchase  of  the 
overflowed  land  had  been  made  with  notice  of  theee  facts. 
Plaintiff's  demurrer  to  these  special  pleas  of  defendant  was 
sustained,  and  defendant  appealed. 

M,  P.  Sweety  for  the  appellant 

Thomas  J.  Turnery  for  the  appellee. 

By  Court,  Trumbull,  J.  This  case  presents  the  single  ques- 
tion of  the  right  of  a  purchaser  of  a  tract  of  public  land,  having 
upon  it  at  the  time  of  purchase  a  mill  and  dam,  which  cause 
the  water  of  a  stream  running  through  it  to  flow  back  upon 
other  public  lands,  to  continue  the  dam  so  as  to  overflow  such 
other  lands  after  they  have  been  entered  by  individuals. 

It  does  not  appear  from  the  record  that  the  pei'son  entering 
the  land  upon  which  the  mill  stood  jMiid  anything  additional  on 
account  of  the  mill,  or  for  the  privilege  of  flooding  other  lands; 
but  he  made  the  entry  and  received  a  patent  in  the  usual 
form.  The  manner  in  which  the  public  lands  are  disposed  of, 
the  character  of  the  parties  to  the  giant,  and  its  subject-matter, 
are  all  circumstances  proper  for  consideration  in  arriving  at  the 
intention  of  the  parties;  and  when  we  look  to  these  circum- 
stances, there  can  be  little  difficulty  in  determining  what  rights 
are  acquired  by  a  patentee  of  public  land,  especially  when  it  is 
recollected  that  grants  by  the  government  are  construed  favor- 
ably for  the  grantor,  and  pass  nothing  by  implication:  2  Bla. 
Com.  847;  6  Cm.  Dig.,  tit.  Sing's  Grant,  sec.  25  et  seq.;  Uniied 
Stales  V.  ArredxmdOy  6  Pet.  788;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Id.  646. 

Although  the  general  government  in  its  Uberalify  permits  a 
person  to  enter  upon  and  subsequently  to  purchase  a  tract  of 
public  land  at  the  minimum  price,  yet  it  could  never  have  been 
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its  intentioxiy  in  granting  this  faTor,  to  bestow  also  upon  the 
settler  the  priTil^e  perpetually  to  inundate  and  render  valueless 
other  tracts  of  pubUc  land,  bj  damming  up  a  stream  running 
through  the  one  which  he  might  eventually  purchase.  The 
purchaser  under  such  circumstances  pays  nothing  for  the  privi- 
lege of  overflowing  other  lands;  it  is  not  a  right  necessarily  or 
naturally  appertaining  to  the  land  he  purchases,  and  could 
never  be  presumed  to  have  entered  into  the  contemplation  of  the 
government  in  making  the  grant. 

The  subject-matter  of  the  grant  is  the  land,  having  a  fixed  and 
definite  description,  and  nothing  passes  as  parcel  of  the  granted 
premises  but  what  is  included  within  the  boundaries  expressed 
in  the  patent,  or  is  naturally  or  necessarily  annexed  to  the  land: 
ChraTd  v.  Chase,  17  Mass.  443  [9  Am.  Dec.  161];  Manning  v. 
Smith,  6  Ck)nn.  289. 

Regularly,  ''nothing  can  be  appendant  or  appurtenant 
unless  it  agree  in  nature  and  quality  with  the  thing  whereunto 
it  is  appendant  or  appurtenant:"  Bac.  Abr.,  tit.  Grants,  1,  4. 
The  right  to  overflow  adjoining  lands  is  not  an  appurtenance 
agreeing  in  nature  or  quality  with  land  itself,  and  though  per- 
haps a  convenience,  is  not  absolutely  necessary  to  the  enjoy- 
ment of  the  land;  but  such  an  easement  more  properly  apper- 
tains to  something  that  has  been  put  upon  the  land,  as  in  this 
instance,  to  the  mill. 

In  the  case  of  the  conveyance  of  a  mill  and  its  appurtenances, 
and  where  the  subject-matter  of  the  conveyance  and  principal 
thing  granted  is  the  mill,  the  right  to  continue  to  overflow  the 
lands  of  the  grantor,  to  the  same  extent  as  when  the  grant  was 
made,  would  pass  with  the  mill,  as  necessary  to  its  use  and  en- 
joyment; but  here  the  subject-matter  of  the  grant  was  the  land, 
and  the  right  to  overflow  adjoining  lands  belonging  to  the  gov- 
ernment was  not  an  appurtenance  annexed  to  it  by  any  natural 
or  legal  necessity. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed. 

GovsBNMSNT  QftAifTS— CJoNSTinronoH  Favobabuto  GaAHVcnL— The  con- 
tnry  U  held  in  Middleion  v.  PrUchard,  38  Am.  Deo.  112.  Ffttent  ahoold  be 
10  oooetmed  as  to  reconcile  all  its  parte,  and  to  give  effect  to  every  word  io 
it  if  poeaible:  Buddy.  Brooke,  43  Id.  321,  and  oaeea  dted  in  the  note.  Title 
derived  £roin  the  government  is  no  better  than  title  derived  from  an  indi- 
ndnal  owning  the  fee:  Roffen  v.  BrtaU,  61  BL  422.  In  Haddm  v.  Shouts^ 
16  Id.  S82f  the  principal  case  is  dted  to  the  point  that  in  ooostming  a  gov- 
enunent  grant  the  oonrt  will  oondder  the  state  of  thiqgi  in  view  of  the  pa» 
ties  bM  the  time  it  was  made. 
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Right  to  Land  Cotebxd  by  Watbr  Power  Fabbki  bt  Cohtktakci 
of  a  mill  with  iti  apportonftnowi  Swcui^  v.  Swurtt,  45  Am.  Deo.  007,  and  cam 
cited  in  the  note  thereto.  The  prino^  oan  is  oited  to  this  efibot  in  BIto  t. 
Ktmudy.  48  OL  71. 


BaiiLakob  v.  Rankin. 

[19  lLLxaoB»«ao.] 

Iir  Braonmrr  Plaimtot  oak  not  BBOoyzs  Diftebxht  Bbtaxi  iboh  Tha* 

Glauobd  in  hie  declaration,  nnder  the  Illinois  statate. 
Plaihthf  IK  Ejxctmskt  Claimiko  Wholb  or  Pbuosss  can  not  reoovcr 

midivided  interest  therein,  nnder  the  Illinois  statate. 
PLAnmnr  nr  Bjiotmekt  Claimino  Ukoitidxd  Shasb  osn  not  reoorer 

different  share,  nnder  the  Illinois  statute. 
PLAiKTurf  ni  Ejsctmxnt  Dbclabiko  V0&  Wholi,  may  recover  distinol 

part,  nnder  the  Illinois  statate. 
Plaiktiff  IK  Ejectmxnt  Dbclabiko  bob  Ukdividbd  Shabb  may  recover 

same  share  iu  any  part  of  the  promisee,  nnder  the  Illinois  statate. 
Statb  Adoptiko  Statdtb  or  Akothbb  Statb,  which  has  already  received 

a  known  and  definite  ccnstroction  in  its  oonrts,  ii  presnmed  to  adopt  the 

constmctlon  thus  given. 

Thk  was  an  action  of  ejeetment.  The  caae  is  anffioiently 
stated  in  the  opinion. 

C.  Ballance,  in  propria  persona^  lot  the  appellant. 

N.  H.  Purple,  for  the  appellee. 

By  Court,  Tbbat,  C.  J.  This  was  an  action  of  ejectment 
brought  by  Bankin  against  Ballance,  for  the  recoTezj  of  a  lot  of 
ground  in  the  city  of  Peoria,  ooYered  by  French  claim  twenty- 
nine.  The  plaintiff  in  his  declaration  claimed  the  whole  lot  in  fee. 
On  the  trial,  the  defendant  asked  the  court  to  charge  the  juzy 
that  the  plaintiff,  having  declared  for  the  whole  premises,  could 
not  recover  an  undivided  interest  therein.  The  instruction  was 
refused,  and  the  defendant  excepted.  The  plaintiff  obtained  a 
verdict  and  judgment  for  one  undivided  fourth  part  of  the 
premises  claimed. 

Did  the  court  err  in  refusing  to  chaige  the  juzy  as  requested? 
The  answer  must  depend  upon  the  construction  to  be  given  to 
the  thirty-sixth  chapter  of  the  revised  statutes.  The  seventh 
section,  after  prescribing  the  general  form  of  the  declaration  in 
ejectment,  declares:  **![  such  plaintiff  claims  any  undivided 
share  or  interest  in  any  premise,  he  shall  state  the  same  partic- 
ularly in  such  declaration."  The  eighth  section  provides:  "  U 
the  action  be  brought  for  the  reoovezy  of  dower,  the  deolazatioii 
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shall  state  that  the  plaintiff  was  possessed  of  the  one  undivided 
third  part  of  the  premises,  as  her  reasonable  dower,  as  widow 
of  her  husband,  naming  him.  In  eyeiy  other  case  the  plaintiff 
shall  state  whether  he  claims  in  lee,  or  whether  he  claims  for 
his  own  life,  or  the  life  of  another,  or  for  a  term  of  years,  speci<^ 
fying  such  life  or  the  duration  of  such  term.''  It  was  evidently 
the  design  of  the  legislature  to  require  the  plaintiff  in  eject- 
ment to  set  forth  specially  in  his  declaration  the  nature  and 
extent  of  the  estate  claimed  to  be  recorded.  The  language  of 
the  statute  is  plain  and  explicit.  It  admits  of  but  a  single 
meaning.  It  is  imperative,  and  not  directory.  These  provis- 
ions were  made  for  some  substantial  and  practical  purpose. 
And  they  are  founded  on  very  good  reasons.  The  declaration 
apprises  the  defendant  of  the  precise  character  of  the  estate 
sought  to  be  recovered  against  him.  If  he  finds  that  he  can 
not  successfully  resist  the  claim,  he  may  let  judgment  pass  by 
default,  and  thus  save  the  expense  and  trouble  of  further  litiga- 
tion. Or  if  he  chooses  to  make  a  defense,  he  has  only  to  come 
prepared  to  meet  and  resist  a  particular  and  not  a  general  claim. 
But  if  the  statute  is  to  be  regarded  as  directozy  merely,  and 
the  plaintiff  is  not  bound  by  ths  averment  in  his  declaration, 
these  provisions  will  become  wholly  inoperative,  and  cease  to 
answer  any  useful  or  practical  purpose. 

The  plaintiff  will  declare  generally  in  all  cases,  and  a  contest 
will  be  unavoidable  whenever  he  is  not  entitled  to  an  estate  in 
fee  in  the  whole  of  the  premises  described  in  the  declaration. 
We  hold  that  the  plaintiff  is  bound  by  his  allegations.  He 
must  recover  according  to  the  case  made  in  his  declaration. 
He  can  not  recover  a  different  estate  than  the  one  he  claims.  If 
he  claims  an  estate  in  fee,  he  can  not  recover  a  less  estate.  If 
he  claims  an  estate  for  life,  he  can  not  recover  an  estate  in  fee 
or  for  yeara  If  he  claims  an  estate  for  years,  he  can  not  re- 
cover an  estate  for  life  or  in  fee.  If  he  demands  the  whole  of 
the  premises,  he  can  not  recover  an  undivided  interest  therein. 
If  he  demands  an  undivided  share,  he  can  not  recover  a  differ- 
ent share.  But  if  he  declares  for  the  whole  premises,  he  may 
recover  any  distinct  part  or  parcel  thereof.  And  if  he  declares 
for  an  undivided  share,  he  may  recover  the  same  share  in  any 
part  of  the  premises.  This  construction  will  give  effect  to  all 
of  the  provisions  of  the  statute,  and,  as  we  believe,  carry  out 
the  clear  intentions  of  the  legislature.  Nor  can  any  inconven- 
ience or  injustice  result  to  the  parties.  The  plaintiff  may  pro- 
vide against  any  variance  between  the  allegations  and  the  proofs, 
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by  insertiiig  seyeral  oountB  in  his  dedaiation.  This  is  expressly 
authorized  by  the  ninth  section.  He  may  thus  anticipate  any 
state  of  case  likely  to  arise  on  the  trial,  and  avoid  the  effects  of 
a  variance.  And  the  defendant  may  pnt  in  issue  one  or  all  of 
the  counts  of  the  declaration. 

Our  statute  concerning  ejectment  is  substantially  a  transcript 
of  the  New  York  statute  on  the  same  subject,  whidi  has  been  in 
force  in  that  state  for  many  years.  It  is  a  safe  rule,  in  the  inter- 
pretation of  statutes,  that  where  one  state  adopts  a  statute  of 
another  state  which  has  already  received  a  known  and  definite 
construction  in  its  courts,  it  is  presumed  to  adopt  the  construc- 
tion thus  given.  It  was  contended  on  the  argument  that  this 
principle  is  strictly  applicable  to  this  statute.  But  the  position 
is  not  sustainable.  The  New  York  statute  has  not  as  yet  re- 
ceived any  fixed  and  uniform  construction.  The  opinions  of 
her  courts  on  the  question  now  under  consideration  have  been 
fluctuating  and  conflicting;  and  we  are,  therefore,  left  to  settle 
the  question  upon  the  statute  itself,  without  the  aid  of  judicial 
exposition. 

This  will  be  very  apparent  from  a  brief  reference  to  the  decis- 
ions in  New  York,  bearing  on  this  erubject.  In  Harrison  v. 
Stevens,  12  Wend.  170,  the  court  held  that  the  plaintiff  might 
recover  an  undivided  share,  although  in  his  declaration  he 
claimed  the  whole  of  the  premises.  In  Holmes  v.  Seely,  17  Id. 
75,  the  case  of  Harrison  v.  Stevens  is  questioned;  and  the  court 
intimate  the  true  rale  to  be,  that  where  the  plaintiff  claims  the 
whole  premises,  he  can  not  recover  an  undivided  interest;  and 
so  where  he  claims  an  undivided  half,  he  can  not  recover  an 
undivided  third,  or  fourth,  or  the  whole.  In  Hinman  v.  Booth, 
21  Id.  267,  the  court  held,  that  where  the  declaration  is  for  a 
moiety,  and  the  verdict  for  a  fourth,  the  plaintiff  may  amend 
his  declaration  to  correspond  with  the  proof.  In  OiileU  v.  Stan- 
ley, 1  Hill  (  N.  Y.),  121,  the  court  lay  down  the  rule  that,  under 
a  declaration  claiming  the  entire  interest  in  certain  premises, 
the  plaintiff  can  not  recover  an  undivided  share.  In  Cole  v. 
Irvine,  6  Id.  634,  where  the  declaration  was  for  an  undivided 
half,  and  the  proof  showed  that  the  plaintiff  was  entitled  to  but 
two  sevenths,  it  was  considered  a  fatal  variance.  In  IHuix  v. 
Thorn,  2  Barb.  166,  the  court  refused  to  set  aside  a  verdict 
for  the  plaintiff  for  an  undivided  third  part  of  premises,  on  a 
declaration  claiming  four  undivided  ninths.  The  cases  seem  to 
agree  that,  under  ilie  peculiar  system  of  amendments  in  that 
state,  the  plaintiff  may  avoid  the  effects  of  a  variance,  by  amend- 
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ing  his  declaration  after  yerdict,  so  as  to  correspond  witli  the 

proof  on  the  trial.    Bnt  the  doctrine  of  amendments  has  never 

been  carried  to  such  an  extent  in  this  state.     It  is  proper  to  add, 

that  the  point  in  question  remains  wholly  undetermined  by  the 

highest  tribunal  in  New  York — the  court  of  appeals. 

The  judgment  is  reyersed,  and  the  cause  remanded. 
Judgment  reversed. 

BaoovEBT  IN  Ejbctment  or  Part  under  Claim  fob  Wholx.— It  is  sud 
by  Mr.  Cole,  in  his  work  on  the  law  of  ejectment,  after  the  passage  of  the 
oommon-law  procedure  act  of  1852,  at  page  86:  "It  always  was  and  still  is 
necessary  to  claim  enough  to  cover  and  include  everything  which  the  claim- 
ant seeks  to  recover.  There  is  little  if  any  harm  in  claiming  too  much,  but 
great  prejudice  may  arise  from  claiming  too  little,  or  from  omitting  anything 
which  ought  to  be  specially  named;  because,  although  the  claimant  may 
recover  less,  he  can  not  recover  more,  than  he  has  claimed:'*  See  Den  d. 
Burges  v.  Purwif  1  Burr.  326;  Cfuy  v.  Rand,  1  Cro.  Eliz.  12;  QambU  v. 
Dougherty,  71  Mo.  599;  Davis  v.  WhiteMee,  1  Bibb,  510;  ScoU  v.  BeaOe,  1 
A.  K.  Marsh.  69. 

Under  Claim  for  Whole  or  Premises  Diarnror  Separable  Part  mat 
BE  Recovered. — Under  the  old  form  of  the  action  of  ejectment,  with  the 
fictions  of  lease,  entry,  and  ouster,  or  under  the  reformed  action,  the  plaintiff 
or  lessor  of  the  plaintiff,  as  the  case  may  be,  has  always  been  allowed  to  ro- 
eover,  under  a  claim  for  the  whole  of  the  premises,  any  distinct  or  separable 
part  thereof  to  which  he  proves  title:  CfoocUitle  d.  Cheater  v.  Alker,  1  Burr. 
133;  Ouff  V.  Band,  1  Cro.  Eliz.  12;  Doe  d.  Bowman  y.  Lewis,  13  Mee.  &  W. 
241;  Barclay  v.  HoweWa  Leasee,  6  Pet.  498;  Whke  v.  St.  Guirona,  Minor, 
331;  Roche  v.  Campbell,  4  Col.  254;  EvereU  v.  Luak,  19  Kan.  195;  Davia 
V.  Whiteaidea,  1  Bibb,  510;  BowUa  v.  Sharp,  4  Id.  550;  Scott  v.  Bealle,  1  A. 
K.  Marsh.  69;  Berry  v.  WiUeU,  2  Har.  &  M.  376;  Thomas  v.  Orrell,  5 
lied.  L,  669;  Lenoir  v.  South,  10  Id.  237;  Underwood  v.  Jackson,  1  Wend. 
95;  Treon  v.  Emeriek,  6  Ohio,  391;  Kelly  v.  Hare,  1  Humph.  163;  Chapin  v. 
ScoU,  I  D.  Chip.  41;  Clay  v.  White,  1  Munf.  162.  Under  a  claim  of 
one  acre,  two  or  more  distinct  pieces  not  exceeding  altogether  the  one  acre 
daimed  may  be  recovered:  Ooodtitle  d.  Cheater  v.  Alher,  1  Burr.  133;  see 
Quy  V.  Rand,  1  Cro.  Eliz.  12.  The  plaintiff  may  recover  that  part  of  the 
property  claimed  of  which  the  defendant  is  in  possession:  While  v.  St, 
Omrona,  Minor,  331;  Kelly  v.  Hare,  I  Humph.  163;  Thomas  v.  Orrell,  5 
Ired.  L.  569.  This  general  principle  of  the  right  of  the  plaintiff  to  recover  a 
distinct  part  under  a  claim  for  the  whole  has  never  been  denied,  even  in 
those  decisions  that  hold,  in  accordance  with  their  construction  of  statutes  in 
relation  to  ejectment,  that  an  undivided  interest  can  not  be  recovered  under 
a  claim  for  the  whole  property:  See  the  principal  case;  Holmea  v.  Seely,  17 
Wend.  75,  80;  Carroll  v.  Norwood,  5  Har.  &  J.  155,  174.  The  phiintiff  may 
declare  for  an  indefinite  number  of  tracts  of  land  and  recover  those  tracts  to 
which  he  proves  title:  Richardaon  v.  WiUiama,  37  Ark.  542;  File  v.  Doe,  I 
Biackf.  127;  Hvggina  v.  Ketchum,  4  Dev.  &  B.  L.  414;  Mower  v.  Mower, 
20  Wend.  635.  And  in  a  state  where  under  the  code  those  parts  of  the  com* 
plaint  which  are  not  denied  or  replied  to  are  taken  to  be  true,  when  defend- 
ant's answer  was  silent  as  to  one  of  several  tracts  claimed  in  the  complaint, 
the  plaintiff  was  entitled  to  judgment  for  that  tract:  Richardaon  v.  WUliama^ 
S7Ark.542.    By  15  ft  16  Vict,  o.  76,  sec  180,  the  question  at  the  trial  is  de- 
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clAred  to  be  whether  the  statement  in  the  writ  of  the  title  of  the 
is  tme  or  falae,  and  if  tme,  then  which  of  the  claimants  is  entitled,  sad 
whether  to  the  whole  or  part,  and  if  to  part,  then  to  which  psrt  of  the  prop- 
erty in  question. 

Undividkd  Intbbbst  icAT  BB  Beoovkrbd  ukdek  Claim  tob  Wholb.-- 
Under  a  count  claiming  the  whole  of  the  property,  a  co-tenant  or  coparcener 
may  recover  such  undivided  interest  in  the  propwty  claimed  as  he  shows  title 
to:  Doe  d.  Bowlafuan  v.  WcUnwright,  5  Ad.  &  El.  520;  Doe  d.  Hellper  v.  King,  6 
Exch.  791;  Doe  d.  Bryant  v.  WippUy  1  Esp.  860;  Doe  d.  Coyle  Clerk  v.  Oo/e, 
6  Car.  &  P.  359;  Den  d.  Bowyer  v.  Jndge^  11  East,  288;  Doe  d.  Baper  v.  Low- 
daUt  12  Id.  89;  Lewis  v.  McFarland,  9  Cranch,  151;  Jonea  v.  WcUker,  47  Ala. 
175;  Sawyer  v.  lUts,  2  Port.  9;  Doe  d,  Moore  v.  Abemathy,  7  Blackf.  442; 
Ilughee  v.  ffolUday,  3  G.  Greene,  30;  Dclvu  v.  WhUeeidee,  1  Bibb,  510;  Todd 
V.  MeOee,  2  Id.  350;  OUt  v.  BoUnet,  3  Id.  2;  Ward  v.  Harriaon^  Id.  804; 
Diekereon  v.  Talbot,  14  B.  Mon.  49;  Gray  v.  Oivene,  26  Mo.  291;  Bquiree  v. 
Biggs,  2  Hayw.  150;  Godfiry  v.  Cartwright,  4  Dev.  L.  487;  Thomas  v.  OrreU, 
5  Ired.  L.  569;  Hold/ust^v.  Shepard,  6  Id.  361;  Leiio^  v.  South,  10  Id.  237; 
Brown  v.  Combat.  29  N.  J.  L.  36;  MeFadden  v.  Haley,  2  Bay,  457;  Perry  v. 
IToflber,  Id.  461;  Pen-y  v.  MiddUUm,  Id.  462;  Middleton  v.  Perrsr,  Id.  539; 
Yfatmn  v.  i^tZ/,  1  McCord,  161;  PaUon  v.  Cooper,  Cooke,  133;  ^turfo  v. 
Dvnton,  Brayt.  67;  Chapin  v.  i9cott,  1  D.  Chip.  41;  see  Mahoneyv,  Middleton, 
41  Gal.  54;  Freeman  on  Cot.  &  Part.,  sees.  294, 343;  Cole  on  Ejectment,  286. 
In  Winhworth  v.  Jfan,  Yelv.  114,  it  is  said  obiter  that  a  verdict  in  ejectment 
for  a  moiety  of  the  whole  acre  claimed  would  be  ill,  "for  it  is  uncertain  in 
which  part  the  plaintiff  shall  have  his  habere  facias  possesnonem,  **  Whatever 
effect  this  dictum  might  otherwise  have  ib  overcome  by  the  English  authori- 
ties cited  above.  A  very  early  case  in  North  Carolina,  Young  v.  Drew^  1  Tayl. 
119,  held  that  an  undivided  interest  is  not  recoverable  under  a  claim  for  the 
whole;  but  this  is  effectually  overruled  by  the  cases  in  that  state  cited  above. 
In  lUinois,  Maryland,  Wisconsin,  and  at  one  time  in  New  York,  it  is  held, 
contrary  to  this  manifest  weight  and  majority  of  authority,  that  an  undivided 
interest  can  not  be  recovered  imder  a  claim  for  the  whole.  But  in  each  of 
these  states  except  Maryland,  this  is  baaed  upon  a  construction  of  statutes 
in  relation  to  ejectment  prevailing  therein. 

In  New  York  there  has  been  some  contrariety  of  decisions.  It  has 
idways  been  held  that  one  suing  for  the  whole  could  recover  a  distinct 
part.  This  has  been  maintained  thronghont  the  cases  which  conflict  on 
other  points.  It  is  first  held  in  Underwood  v.  Jackson,  I  Wend.  95.  In 
Harrison  v.  Stevens,  12  Wend.  170,  and  Van  Alstyne  v.  Spraker,  13  Id. 
578,  Chief  Justice  Savage  decided  that  the  statute  in  respect  to  ejectment 
(2  B,.  S.  914,  sees.  9,  10,  30)  authorized  the  recovery  of  an  undivided  in- 
terest under  a  claim  for  the  whole.  Chief  Justice  Nelion  in  Holmes  v. 
Seely,  17  Id.  75,  80,  expressed  doubt  as  to  the  correctness  of  the  views  en- 
tertained by  Chief  Justice  Savage  upon  the  oonstmotion  of  thii  statute,  and 
declared  that  the  plaintiff  could  not  recover  an  undivided  share  under  a 
olaim  for  the  whole,  nor  under  a  claim  for  an  undivided  share,  a  Isss  undi- 
videdshare.  This(fictem  wasfoUowedinGVOettv.iSton^.l  Hill(N.  Y.),  129, 
and  Cole  v.  Irvine,  6  Id.  639.  Holmes  v.  Seely  was  doubted  in  Hhtman 
▼.  Booth,  21  Wend.  267;  Byerss  v.  Wheeler,  22  Id.  148;  and  Tniax  v.  Thorn,  2 
Barb.  157,  158,  and  finally  overruled  in  Vrooman  y.  Ward,  2  Barb.  330;  Van 
^imssalaer  v.  Jones,  Id.  643;  and  Neilson  v.  NeUson,  5  Id.  573.  These  lat- 
ter cases  revive  the  construction  of  the  statute  maintained  by  Chief  Justice 
Savage,  and  establish  the  law  in  this  state,  that  under  a  claim  for  the  whole 
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the  plaintiff  in  ejectment  may  recover  any  part  to  which  he  proves  title, 
whether  it  be  separable  and  distinct  or  undivided;  and  nnder  a  claim  for  an 
nndivided  part  he  may  recover  any  less  undivided  part:  See  Freeman  on  OofL 
^  Part.,  sec  294^  note. 

In  Wisconsin  the  plaintiff  in  ejectment  can  recover  only  that  part  of  the 
property  which  he  claims,  and  nothing  more  nor  lees,  and  be  miist  state  in 
his  declaration  the  nature  and  extent  of  the  estate  claimed:  AlUe  v.  SchmUt^ 
17  Wis.  169.  This  is  a  decision  under  a  statute  similar  to  the  New  Yath 
statute,  and  the  court  follows  the  construction  of  this  statute  laid  down  bi 
Holmes  V.  Sedyt  17  Wend.  75;  which  latter  case,  as  we  have  seen,  has  been 
overruled  as  far  as  it  attempted  to  construe  the  statute  in  question.  AUie  v. 
SckmUz  is  cited  and  followed  in  Brtaee  v.  Stiles,  22  Wis.  120. 

In  Illinois  the  law  is  as  laid  down  in  the  principal  case,  and  is  based  upon 
an  independent  construction  of  a  statute  similar  to  that  of  New  York.  The 
rale  of  the  principal  case,  that  under  a  claim  for  the  whole  of  the  property 
an  undivided  interest  can  not  be  recovered,  is  sustained  in  RanoUngs  v.  Bailey^ 
15  m.  178;  Rupert  v.  Mark,  Id.  640;  Murphy  v.  Orr,  32  Id.  489;  Winetanky 
V.  Meaeham,  58  Id.  97. 

In  Maryland  the  deviation  from  the  weight  and  majority  of  authority  has 
not  the  excuse  of  a  statute.  In  Carroll  v.  Norwood,  6  Har.  ft  J.  156, 174, 
the  law  is  stated  to  be,  that  although  the  plaintiff  in  ejectment  may  recover 
less  than  his  claim,  it  must  be  of  the  same  nature;  thus,  if  he  claim  the  whole^ 
any  distinct  part  less  than  the  whole  may  be  recovered;  if  he  claim  an  un- 
divided part,  any  less  undivided  part  maybe  recovered;  "but  he  can  not 
recover  an  undivided  part  when  he  claims  an  entirety,  nor  an  entirety  when 
he  demands  an  undivided  portion."  This  seems  to  be  baaed  rather  upon  a 
shallow,  verbal  classification,  than  upon  the  practical  requirements  of  this 
remedy,  or  upon  the  law.  Carroll  v.  Norwood  it  cited  and  followed  in  £en^ 
ton  V.  Musaeter,  7  Har.  k  J.  212;  Magruder  v.  Peter,  4  Gill  &  J.  331. 

Under  the  Tennessee  statute  requiring  the  plaintiff  to  state  the  extent  of 
his  interest  in  his  declaration,  the  omission  to  do  so  is  not  fatal  on  demurrer} 
for  after  verdict  defining  the  plaintiff's  interest  in  pursuance  of  the  same 
statute,  any  imperfections  in  matters  of  form  may  be  amended  if  the  amend- 
ment be  in  furtherance  of  justice:  RoysUm  v.  Wear,  3  Head,  9. 

Undek  Claim  fob  Undiyidbd  Interest,  Less  Uvdivxdkd  InTEBm 
MAT  BS  Bbooyxbxd. — When  an  undivided  interest  is  demanded,  any  less 
undivided  interest  to  which  title  is  shown  may  be  recovered.  In  AUeU  d, 
denham  v.  Shinner,  1  Sid.  229,  the  lessor  of  the  plaintiff  was  alleged  to  be 
entitled  to  a  fourth  part  of  a  fifth  part,  and  a  third  part  of  a  four^  part  of 
a  fifth  part  was  recovered:  See  Ooodwm  v.  Blaebman,  3  Lev.  334.  Under 
claim  of  a  moiety,  a  third  part  was  recovered  in  Den  d.  Burgea  v.  PurviSj  1 
Burr.  328.  The  same  principle  is  held  in  HaUey  v.  Martin,  22  GaL  645.  The 
cases  cited  in  the  preceding  subdivision  generally  maintain  the  same  proposi- 
tion, which  is  in  fact  a  corollary  of  the  theorem  that  under  a  claim  for  the 
whole  an  undivided  interest  may  be  recovered. 

VXBOICT  AKD  JUDGKBHT  VOB  PaBT  Or    PBOPBBTT    ClAJMXD,  BsQUISITB 

CXBTAINTT  IN. — When  a  verdict  for  a  distinct  part  of  the  property  claimed 
is  rendered,  it  must  distinguish  that  part  by  metes  and  bounds,  or  otherwise 
with  sufficient  certainty  to  enable  the  sheriff  to  deliver  possession  to  that 
part,  and  no  other:  Mc Arthur  v.  Porter,  6  Pet.  205;  Chapman  v.  Holding,  fiO 
Ala.  522;  Munger  v.  Ormnell,  9  Mich.  544;  Harriaburg  v.  Crangle,  3  Watta 
&  S.  460;  O'Kemm  v.  SUoerthom,  7  Id.  246;  Tryon  v.  Carlm,  5  Watts,  371| 
Sou  V.  Barker,  Id.  391;  Stewart  v.  Speer,  Id.  79;  Nolan  v.  Sweeny,  80  Pa. 
AH.  Dbg.  Tox..  1JY*27 
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St.  77;  Van  J/hsaen  ▼.  Pearaon,  4  Sneed,  362;  Loard  v.  PMU^  Id.  608; 
Brogan  v.  Sanagt^  5  Id.  689;  Riwier  v.  Pu^A,  7  Heiak.  716;  SmiflHon  v.  iifa^ 
3  Humph.  626;  Clay  v.  H'Aite,  1  Mnnf.  192;  Cfregory  v.  Jachion^  6  Id.  25. 
The  qneetion  of  houndary  is  always  a  qnestion  of  fact  for  the  jury:  Barclof 
V.  Howell's  Leuee,  6  Pet  498. 

The  verdict  must  designate  the  extent  of  the  undivided  interest  reoovereds 
Craig  v.  Taylor,  6  B.  Mon.  457;  Joluuon  v.  Norton,  3  Id.  429.  And  a  judg 
ment  for  the  whole  when  title  has  been  shown  to  a  part  interest  only  is  eno- 
neons,  and  will  be  reversed:  Ekist  St.  Louis  v.  Hackett,  85  HI.  382;  Meraman^s 
ffetra  v.  CaldweWs  Heirs,  46  Am.  Dec.  537;  Hughes  v.  HolUday,  3  G.  Greene* 
30.  When  several  tenants  in  common  bring  ejectment,  each  can  recover  only 
his  respective  share:  Wilson  v.  Chandler^  60  Ga.  129.  So  where  title  has  been 
shown  to  a  distinct  part  of  the  premises  only,  a  verdict  and  judgment  for  the 
entire  tract  is  erroneous:  Akock  v.  WHshaw,  2  EL  &  EL  633;  Petty  y.  MaUer^ 
14  R  Mon.  246;  Gray  v.  Qivens,  26  Mo.  291;  Ikntoick  y.  Gill,  34  Id.  194;  WhiU 
V.  St.  ChUrons,  Minor,  331;  ITwrnas  v.  Orrell,  5  Ired.  L.  569;  KeUy  v.  Hare, 

1  Humph.  163.  And  the  judgment  must  correspond  with  the  verdict,  though 
the  verdict  be  rendered  erroneously  for  the  whole:  Clark  v.  Huber,  20  OaL  196; 
Obert  V.  Hammel,  18  N.  J.  L.  73;  and  see  Meraman*s  Heirs  v.  Caidwirs  Heirs^ 

46  Am.  Dec.  537.  Therefore,  where,  in  an  action  of  ejectment  by  co-tenants* 
there  appeared  to  be  other  co-tenants,  but  their  number  was  not  shown,  as  it 
was  impossible  to  ascertain  to  what  portion  of  the  property  each  co-tenaot 
was  entitled,  plaintifis  could  not  recover,  and  if  a  verdict  for  the  whole  should 
be  awarded  under  such  circumstances,  a  new  trial  would  be  granted:  Doe  d, 
Hellyer  v.  King,  6  Ezch.  701;  see  also  Roe  d.  Sand  v.  Dawson,  3  Wils.  49L 
But  when  a  verdict  has  been  rendered  erroneously  for  the  whole,  the  parties 
may  by  stipulation  agree  to  take  certain  defined  portions,  and  judgment  may 
be  entered  accordingly:  Obert  v.  Hammel,  18  N.  J.  L.  73;  Burdick  v.  Norris, 

2  Watts,  28.  And  if  there  be  a  verdict  of  guilty  on  several  demises  of  sepa- 
rate tracts  of  land  laid  in  different  counts,  judgment  may  be  taken  on  the  count 
proved  and  nol,  pros,  entered  as  to  the  others:  File  v.  Doe,  1  Blackf.  127. 
There  are  cases  which  hold  that  where  title  is  proved  for  a  part  only,  judg- 
ment may  be  rendered  for  the  whole,  and  the  plaintiff  takes  possession  at  his 
peril  and  subject  to  restitution  if  he  takes  more  than  he  has  proved  title  to: 
Holdfast  v.  Shepard,  6  Ired.  L.  361;  Pieree  v.  WanneU,  10  Id.  446;  Cfodffrey 
V.  Cartwright,  4  Dev.  487;  Johnson  v.  NeviO,  65  N.  C.  677;  Paine  v.  Tork^ 
10  Humph.  340;  Camden  v.  HaskiU,  3  Band.  462,  465.  In  Bledsoe  v.  Doe, 
5  Miss.  13,  it  is  held  that  on  a  general  verdict  for  the  whole  the  plaintiff  is 
entitled  to  a  writ  of  possession  only  for  the  part  proved.  Plaintiff  is  entitled 
to  a  verdict  if  he  can  show  a  wrongful  possession  by  the  defendant  of  any 
part,  no  matter  how  small,  of  what  he  claims  in  his  declaration:  OUSasn  v. 
Bird,  49  Am.  Dec  379. 

Averment  of  Estate  Claimed  ik  Dbolabation  in  Ejectment. — ^The 
principal  case  is  cited  to  the  point  that  under  a  claim  for  a  fee  a  less  estate 
can  not  be  recovered,  in  Almond  v.  BonndX,  76  IlL  539;  to  the  point  that  the 
judgment  must  follow  the  declaration  as  to  the  natnraof  the  estate  claimed, 
and  under  a  clium  for  a  fee  judgment  can  be  rendered  ftily  for  a  fee,  in  Ckritty 
V.  PuUiam,  17  Id.  63;  Minkhart  v.  HanJder,  19  Id.  48;  Clark  v.  Thompsom, 

47  Id.  29;  to  the  point  that  the  declaration  most  aver  the  nature  of  the  es- 
tate claimed,  as  that  it  is  a  fee  or  for  life  or  years,  and  the  like,  in  BawUngs 
y.  Bailey,  15  Id.  179;  to  the  point  that  an  undivided  interest  is  not  recover- 
able nnder  daim  for  the  whole,  in  Bupert  v.  Mark,  Id.  541;  Dawley  v. 
Fofi  Obttfi,  21  Id.  464;  i/wrpAy  y.  Oir,  82  Id.  492;  Clark  Y.Thompson,  47 IL 
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29;  Winatanley  ▼.  JfeacAam,  58  Id.  99;  to  the  point  that  pliJnti£f  can  not  re- 
coTer  a  different  estate  from  the  one  claimed,  and  therefore  that  he  most 
recover  the  same  undiTided  interest  as  that  claimed,  no  more,  no  less,  in  Lyon 
V.  Kcun,  36  Id.  373. 

Statute  should  Begkivs  Constbuction  Given  to  It  bt  Coubts  of 
Statx  from  which  it  has  been  re-enacted:  Myrich  t.  Sa§ey,  46  Am.  Deo. 
685i  Bigg  v.  WiiUm,  tn/m. 


RiGG  V.  Wilton. 

[13  Iixisoia,  16.] 

OoHMBUonoN  GiTXN  BY  CouBTS  OF  SisTEB  Statb  TO  STATUTE  adopted  from 
tnat  state,  if  it  be  consistent  with  the  spirit  and  policy  of  the  laws  of  the 
adopting  state,  should  be  accepted  by  the  latter. 

BuKDEN  or  Proof  is  on  Pabty  Affibmino  Executiok  and  Validitt  of 
will,  and  he  is  entitled  to  open  aod  conclude  the  case  in  the  trial  of  an 
issue  ont  of  chancery,  under  revised  statutes,  chapter  109,  section  6. 

Cebtifigate  of  Oaths  of  Witnesses  at  Probate  of  Will  may  be  offered 
iu  evidence  by  either  party  in  the  trial  of  issae  out  of  chancery  to  deter- 
mine the  validity  and  execution  of  a  will,  under  revised  statutes,  chapter 
109,  'section  6;  but  it  is  to  receive  such  weight  only  as  the  jury  may 
think  it  deserves,  in  connection  with  the  other  proof  in  the  case,  for  such 
trial  is  de  novo  without  regard  to  the  fact  of  previous  probate. 

Signature  by  Testator  or  by  Some  One  in  his  Presence,  and  by  his 
direction  and  attestation  in  his  presence  by  two  or  more  witnesses,  an. 
indispensably  requisite  to  the  due  execution  of  a  will  under  the  statute. 

As  TO  Sanity  or  Capacity  of  Testator,  No  Particular  Quantum  of 
Evidence  Lb  necessary  on  the  trial  of  an  issue  out  of  chancery,  but  the 
jury  hear  the  proofs  of  the  parties,  and  decide  the  issue  like  any  other 
question  of  fact  according  to  the  weight  of  the  evidence. 

Subscribing  Witnesses  Need  not  Concur  in  Testifying  to  Oapacitt 
OF  Testator  on  the  trial  of  an  issue  out  of  chancery,  and  the  will  may 
be  established  even  against  their  testimony,  and  the  party  sustaining  the 
will  is  not  bound  to  call  them,  although  a  failure  to  do  so,  unexplained, 
might  be  regarded  as  a  suspicious  circumstance. 

Ebbob  to  ibe  St.  Clair  circuit  court.  The  facts  are  stated  in 
the  opinion  of  the  cour^. 

W.  H.  Underwood,  for  the  plaintiffs  in  error. 

O.  Koemer,  for  the  defendants  in  error. 

By  Oourt,  Tbeat,  0.  J.  This  was  a  feigned  issue  out  of  chan- 
cery to  determine  the  question  whether  a  certain  paper  was 
the  last  will  and  testament  of  Clement  Bigg.  The  plaintiffs 
alleged  that  it  was  not  his  last  will  and  testament;  the  defend- 
ants a£Srmed  that  it  was.  On  the  trial,  the  defendants  were 
allowed  to  open  and  conclude  the  case;  and  both  of  the  sub- 
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Bcribing  wibieflseB  to  the  will  were  introdnoed,  and  testiiiiony 
was  offered  tending  to  show  that  Bigg  was  of  unsound  mind 
and  memory  at  the  time  of  the  ezecation  thereof.  The  plaintiffs 
asked  the  courtto  instruct  the  jury:  1.  "  Thatproof  by  one  sub- 
scribing witness^  that  the  testator  executed  said  will,  and  that 
said  witness  believes  the  testator  to  be  of  sound  mind  and  mem- 
ory at  the  time,  is  not  sufScient  to  establish  said  will."  2.  "  That 
the  sanity  of  the  testator  at  the  time  of  the  execution  of  said 
paper  writing  is  an  afiSrmatiye  fact,  to  be  established  by  those 
affirming  the  validity  of  said  will,  and  who  hold  the  opening 
and  conclusion  of  the  case  before  the  jury."  3.  "  That  unless 
the  jury  are  satisfied  from  the  evidence  that  the  sound  mind 
and  memory  of  the  said  Clement  Bigg,  at  the  time  of  the  exe- 
cution of  the  said  paper  writing,  have  been  established,  either 
by  the  concurring  testimony  of  the  two  subscribing  vdtnesses 
to  their  belief  of  his  sound  mind  and  memory  at  the  time,  or  by 
other  circumstances  satisfying,  them  of  his  sound  mind  and 
memory  at  that  time,  they  are  bound  to  find  said  paper  writing 
not  to  be  the  will  of  said  Bigg."  The  instructions  were  refused, 
and  the  plaintiffs  excepted.  The  jury  found  the  issue  in  favor 
of  the  defendants,  and  they  had  judgment. 

This  proceeding  was  had  under  the  sixth  section  of  the  one 
hundred  and  ninth  chapter  of  the  revised  statutes,  which  is  in 
these  words:  "  That  if  any  person  interested  shall,  within  five 
years  after  the  probate  of  any  such  will,  testament,  or  codicil,  in 
the  court  of  probate,  as  aforesaid,  appear,  and  by  his  or  her  bill 
in  chancery  contest  the  validity  of  the  same,  an  issue  at  law 
shall  be  made  up,  whether  the  writing  produced  be  the  will  of 
the  testator  or  testatrix,  or  not;  which  shall  be  tried  by  a  jury 
in  the  circuit  court  of  the  county  wherein  such  vrill,  testament, 
or  codicil  shall  have  been  proved  and  recorded,  as  aforesaid, 
according  to  the  practice  in  courts  of  chancery  in  similar  cases; 
but  if  no  such  person  shall  appear  within  the  time  aforesaid, 
the  probate,  as  aforesaid,  shall  be  forever  binding  and  conclusive 
on  all  the  parties  concerned,  saving  to  infants, /ernes  covert,  per- 
sons absent  from  the  state,  or  non  compos  merUis,  the  like  period 
after  the  removal  of  their  respective  disabilities.  And  in  all 
such  trials  by  jury,  as  aforesaid,  the  certificate  of  the  oaths  of 
the  witnesses  at  the  tim^  of  the  first  probate  shall  be  admitted 
as  evidence,  and  to  have  such  weight  as  the  jury  shall  think  it 
may  deserve." 

This  provision  is  in  substance  a  transcript  of  the  eleventh  and 
fifteenth  sections  of  a  statute  of  Kentucky,  passed  on  the  twenty* 
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fourth  of  February,  1797,  except  that  the  latter  statute  ez- 
presaly  authorizes  the  court  to  grant  new  trials  as  in  other  cases, 
and  a  i>art7  may  appear  and  contest  a  will  within  seven  years 
after  it  is  admitted  to  probate.  But  these  differences  are  unim- 
portant as  respects  this  case.  It  may,  therefore,  be  proper  to 
ascertain  what  interpretation  has  been  given  to  the  Kentucky 
statute  by  the  courts  of  that  state.  And  if  it  has  there  received 
a  definite  construction,  and  one  that  is  consistent  with  the  spirit 
and  policy  of  our  laws,  it  may  with  propriety  be  applied  to  the 
statute  under  consideration.  It  was  decided  in  Haydon  ▼.  Hay- 
don,  6  J.  J.  Marsh.  48,  and  Rogers  v.  Thoma»,  1  B.  Mon.  390, 
that  on  the  trial  of  an  issue  under  the  statute,  the  burden  of 
proof  is  on  the  party  affirming  the  execution  and  validity  of  the 
will,  and  consequently  that  he  has  the  right  to  open  and  con- 
clude the  case.  In  the  latter  case  the  court  held  that  such  party 
is  bound  to  prove  affirmatiyely  that  the  contested  paper  is  the 
last  will  and  testament  of  the  testator.  The  issue  is  to  be  sub- 
mitted to  the  jury  as  a  new  and  original  question,  and  deter- 
mined exclusively  upon  the  evidence  introduced  before  them. 
The  trial  is  de  novo,  and  without  regard  to  the  fact  that  the 
instrument  has  been  admitted  to  probate.  The  certificate  of  the 
oaths  of  the  witnesses  at  the  time  of  the  probate  may  be  offered 
in  evidence  by  either  party;  but  it  is  to  receive  such  weight  only 
as  the  jury  may  think  it  deserves,  in  connection  with  the  other 
proof  in  the  case. 

We  are  satisfied  that  this  rule  of  construction  is  sound  and 
reasonable,  and  well  calculated  to  carry  out  the  real  intentions 
of  the  legislature.  In  practice  it  will  best  promote  the  ends  of 
justice,  and  protect  the  right  of  parties.  Wills  are  generally 
admitted  to  probate  upon  the  ex  parte  statements  of  the  attest- 
ing witnesses,  when  no  opportunity  is  afforded  the  parties  in- 
terested to  appear  and  insist  on  their  rights.  The  object  of  the 
statute  in  question  is  to  give  them  the  benefit  of  a  full  and 
thorough  investigation  of  idl  the  drcumstanees  attending  the 
execution  ot  the  will.  And  they  are  not  to  be  embarrassed  or 
prejudiced  by  the  previous  proceedings  before  the  probate  court. 
The  party  who  relies  on  the  will  is  called  upon  to  prove  anew 
its  execution  and  validity.  And  what  he  is  required  to  prove 
to  sustain  the  instrument,  the  other  party  is  permitted  to  dis- 
prove in  order  to  defeat  it.  There  are  some  indispensable- 
requisites  to  the  due  execution  of  a  will.  It  must  be  signed  by 
the  testator,  or  by  some  one  in  his  presence  and  by  his  diree-^ 
tkm;  and  attested  in  his  presence  by  two  or  move  witnesses,. 


4-22  RiGO  V.  Wilton.  [Illinois, 

A  paper  that  has  Dot  thus  been  subscribed  and  witnessed  has  no 
force  or  effect  as  a  will  under  our  statute.  But  as  to  all  other 
questions  affecting  its  validity^  such,  for  example,  as  the  sanity 
or  capacity  of  the  testator,  no  particular  quantum  of  eyidenoe  is 
necessary  on  the  trial  of  an  issue  under  the  statute.  The  jury 
are  to  hear  the  proofs  submitted  by  the  parties,  and  decide  the 
issue  as  they  would  any  other  question  of  fact,  according  to  the 
weight  of  the  evidence.  Nor  is  it  essential  that  the  proof  should 
be  made  by  particular  witnesses.  The  subscribing  witnesses 
need  not  concur  in  testifying  to  the  sound  mind  and  memory  of 
the  testator;  and  the  will  may  be  even  established  against  their 
testimony.  The  party  sustaining  the  will  is  not  bound  to  call 
them,  although  a  failure  to  do  so,  unexplained,  might  be  re- 
garded as  a  suspicious  circumstance. 

It  is  enough  that  the  jury  are  convinced,  from  any  Intimate 
testimony,  of  the  sanity  and  capacity  of  the  testator.  It  would, 
indeed,  be  a  harsh  rule  to  hold,  that  after  a  lapse  of  many  years, 
a  will  could  only  be  established  by  the  concurring  testimony  of 
two  of  the  subscribing  witnesses.  They  may  be  in  the  interest  of 
the  assailants  of  the  will,  or  beyond  the  reach  of  those  seeking 
to  sustain  it.  It  may  be  true,  that  in  the  admission  of  a  will  to 
probate  in  the  first  instance,  two  of  the  attesting  witnesses  must 
declare  the  circumstances  under  which  it  was  executed,  and 
their  belief  that  the  testator  was  of  sound  mind  and  memory. 
But  the  reasons  for  such  a  requisition  are  to  be  found  in  the 
fact  that  the  will  may  be  presented  by  the  executor  and  ad- 
mitted to  record,  upon  the  ex  parte  testimony  of  the  witnesses, 
without  notice  to  the  parties  interested,  and  without  an  oppor- 
tunity on  their  part  to  appear  and  resist  the  application.  But 
these  reasons  do  not  exist  in  the  case  of  the  trial  of  an  issue  out 
of  chancery.  In  such  case  the  parties  axe  brought  before  the 
court  for  the  express  purpose  of  having  all  questions  respecting 
the  validity  of  the  veill  forever  put  at  rest.  It  vnui  clearly  the 
design  of  the  legislature  that  an  issue  under  the  statute  should 
be  determined  like  eveiy  other  issue  out  of  chancery,  upon  the 
weight  and  preponderance  of  the  testimony  adduced  by  the  par- 
ties. This  may  be  gathered  from  the  expression  in  the  statute, 
that  the  issue  shall  be  tried  by  a  jury,  **  according  to  the  prac- 
tice of  courts  of  chancery  in  similar  cases/'  And  it  is  further 
evidenced  by  the  provisions  of  an  act  of  the  twenty-fifth  of 
February,  1845,  which  declares,  that  when  'probate  of  a  will 
shall  be  refused,  and  an  appeal  shall  be  prosecuted,  the  party 
seeldng  probate  may  support  the  will  by  any  evidence  that 
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would  be  competent  on  the  trial  of  an  issae  oui  of  chancery,  for 
the  purpose  of  contesting  the  validity  thereof. 

In  our  view  of  this  case,  the  second  instruction  was  correct, 
and  the  court  erred  in  refusing  it.  The  judgment  must,  there- 
fore, be  reversed,  and  the  cause  remanded  for  another  trial  of 
the  issue. 

Judgment  reversed. 

ExBonnoN  asd  Attestation  or  Will,  RBQVisms  of:  See  Bo8»er  v. 
iVoiiHtfi,  62  Am.  Deo.  97,  aad  cases  cited  in  the  note. 

On  Afpxal  fbom  Probate  or  Will,  Bubden  or  PBOor  and  the  privilege 
«f  opening  and  conclnding  the  case  is  with  the  party  aflSiming  the  validity  of 
the  will:  See  PotU  v.  House,  50  Am.  Deo.  329,  holding  that  it  is  with  the  ex- 
ecutor.    The  principal  case  is  cited  to  this  point  in  Potter  v.  Potter,  41  111.  84. 

CONSTKUCTION  OF  STATUTE  ADOPTED  FBOM  SiSTEB  StATE  should  be  that 

which  is  given  it  by  the  courts  of  that  state:  Myriek  v.  Haaey,  46  Am.  Dec. 
683;  BaUcmee  v.  Bankhi,  ante,  412.  The  principal  case  is  cited  to  this  effeot  in 
GraUan  v.  Orattan,  18  III  170;  Strteter  v.  P«cp2e,  69  Id.  698;  Oage  v.  Smith, 
79  Id.  224.  And  in  Com  of  Sewing  Machine  Companies,  18  Wall.  584,  it  is 
cited  in  support  of  the  proposition  that  words  and  phrases,  the  meaning  of 
which  in  a  statute  has  been  ascertained  by  judicial  interpretation,  are,  when 
■sed  in  a  subsequent  statute,  to  be  understood  in  the  same  sense. 

SufiscBiBiNo  Witnesses  should  be  Called  in  Issue  of  devisavit  vd  non 
snt  of  chancery:  Jaunoey  v.  Thome,  45  Am.  Dec  424. 

Mental  Inoapacitt  Defined:  See  Foelei'  v.  Means,  42  Am.  Dec.  332,  and 
eases  cited  in  the  note.  Evidence  necessary  to  establish  testamentary  capac- 
ity: See  TrumbuU  v.  Gibbons,  51  Id.  253;  Woodward  v.  James,  Id.  642. 

No  Appeal  Libs  fbom  Judombnt  on  Feigned  Issue  out  of  Ghanckbt,  as 
sach  judgment  is  interlocutory.  In  deciding  this,  the  court,  in  Woodside  v. 
Woodside,  21  111.  208,  referring  to  the  principal  case,  upon  which  counsel  for 
the  pT^^iti^iff  in  error  relied,  said  that  if  an  objection  had  been  made  in  the 
principal  case  at  any  stage  of  the  proceedings  it  would  have  been  sustained, 
and  the  ease  dismissed  on  the  ground  of  its  being  an  appeal  from  an  interloon- 
lory  judgment. 


MoDoNALD  V.  Wilkie  ei  al. 

[13  iLUMon,  22.] 

DmuBBBB  Opens  Whole  Recobd,  and  will  be  Cabbied  Back  and  siis- 
tained  to  the  first  substantial  defect  in  the  pleadings. 

PlAA  DSFKNDINO  ALLEGED  TbESPASS  ON  GbOUND  OF  APPUCATION  FOB  ISSU- 

ancb  of  Ca.  Sa.  is  bad,  when  it  omits  to  allege  the  due  issuance  of  the 
CO.  so.,  and  the  arrest  and  imprisonment  of  plaintiff  by  virtue  thereof. 

OOBBIABLB  IS  PbOTECTED  IN  EXECUTION  OF  PbOCESS  OF  JUSTICE  OF  PEACI 

which  shows  upon  its  face  that  the  justice  had  jurisdiction  of  the  subject- 
matter,  when  nothing  appears  to  apprise  him  that  he  had  not  jurisdic- 
tion alBO  of  the  person. 
JoDRT  Judgment  in  Favob  of  Sevebal  Defendants,  if  erroneona  as  to  ooa^ 
will  be  revened  aa  to  all. 


424  McDoxALD  V,  WiLKlE.  [niinoifl^ 

Justice  or  Peace  can  hot  Issue  Exwutioh  aoaikst  Body  of  Devendast,. 
under  the  Illinois  statute,  upon  a  judgment  founded  upon  oontract  be{or» 
an  execution  has  been  returned  unsatisfied  against  his  property. 

This  was  an  action  of  trespass  for  an  assault  and  battery  and 
false  imprisonment,  by  McDonald  against  WiUde,  Lyonbeiger, 
a  justice  of  the  peace,  and  Lowiy,  a  constable.  The  defendants 
pleaded  the  general  issue,  and  also  specially.  The  defendants' 
special  pleas  are  sufficiently  described  in  the  opinion.  Plaintiff 
demurred  separately  to  these  special  pleas,  and  his  demurrers 
were  oyerruled.  Plaintiff  then  replied  specially,  that  before  the 
rendition  of  said  judgment,  Wilkie  had  caused  an  attachment  to 
be  issued  in  the  said  suit  by  said  Lyonberger  against  plaintiff's 
personal  property;  and  that  by  virtue  of  this  attachment  Lowzy 
had  taken  into  his  possession  personal  property  of  the  plaintiff 
of  sufficient  yalue  to  satisfy  said  judgment;  and  that  this  prop- 
erly was  still  in  the  hand  of  Lowiy  when  the  capias  ad  saiisfar 
ciendum  was  issued  and  plaintiff  was  taken  into  custody  by 
Lowry;  and  that  at  and  before  these  times  execution  never 
issued  against  plaintiff's  goods,  nor  was  any  order  of  sale  made 
of  the  properiy  held  under  attachment.  Defendants  severally 
rejoined,  denying  that  Lowiy  had  taken  under  the  attachment 
and  had  in  his  possession  goods  of  plaintiff  sufficient  to  pay  the 
debt  at  the  time  of  the  alleged  cause  of  action.  Plaintiff's 
demurrers  to  the  rejoinders  were  overruled,  and  judgment  ren- 
dered thereon  against  the  plaintiff  for  costs. 

W.  B.  Scatea,  for  the  plaintiff  in  error. 
D,  Baugh,  for  the  defendants  in  error. 

By  Court,  Tbuhbttll,  J.  McDonald  sued  Wilkie,  I^onbeiger^ 
and  Lowiy  in  an  action  of  trespass  vi  et  armia.  The  defendants 
pleaded  separately,  and  the  case  was  decided  on  a  demurrer  to 
rejoinders,  which  the  court  overruled  and  gave  judgment  against 
the  plaintiff  for  costs. 

Since  the  judgment  in  the  circuit  court,  Lyonberger  has  de- 
ceased, whereby  the  suit  as  to  him  has  abated,  and  it  will  be 
unnecessary  to  notice  the  pleas  which  he  filed. 

The  demurrer  to  the  rejoinders  opens  the  whole  record,  and 
will  be  carried  back  to  the  first  substantial  defect  in  the  plead- 
ings. 

The  special  plea  filed  by  Wilkie  states,  in  substance,  that  be- 
fore the  assaulting,  imprisoning,  etc.,  of  the  plaintiff,  as  alleged 
in  his  declaration,  he  had  obtained  a  judgment  against  him  for 
ninety-nine  dollars  and  ninety-nine  cents,  before  Lyonberger,  a 


Nov.  1S51.J  McDonald  v.  Wilkie.  425 

duly  qualified  justice  of  ihe  peace  haTing  jurisdiction  to  enter 
such  judgment;  that  he  made  oath  before  said  justice  that  he 
eerily  belieyed  McDonald  to  be  able  to  pay  the  judgment,  but 
that  he  Tvithheld  his  money  and  secreted  his  property  from  the 
of&cer,  so  that  the  debt  could  not  be  levied;  and  thereupon  he 
demanded  an  execution  against  the  body  of  McDonald,  as  he 
lawfully  might  for  the  causes  aforesaid,  which  was  the  supposed 
trespass  complained  of.  This  plea  is  clearly  bad.  It  does  not 
eyen  allege  that  a  ca,  sa.  ever  issued;  and  if  it  did,  there  is  no 
averment  that  McDonald  was  arrested  and  imprisoned  under  it. 
The  fact  that  Wilkie  made  oath  before  a  justice  of  the  peace 
and  demanded  an  execution  against  the  body  of  McDonald,  was 
sorely  no  justification  for  his  assaulting  him.  To  have  made 
the  plea  good,  it  should  have  gone  on  to  allege  that  the  justice 
issued  the  capias  ad  salisfaciendwni^  that  the  writ  was  subse* 
quently  placed  in  the  hands  of  an  officer  to  execute,  and  that 
under  and  by  virtue  of  it  McDonald  was  arrested  and  impris- 
oned. The  plea  was  no  answer  to  the  replication,  and  the  de- 
murrer to  the  rejoinder  to  replication  should  have  been  carried 
back  and  sustained  to  this  plea. 

The  plea  of  Lowry  justified  the  trespasses  complained  of  un- 
der a  writ  of  ca.  aa.  placed  in  his  hands,  as  constable,  to  be 
executed,  and  we  think  presented,  prima  facie,  a  good  defense 
to  the  action,  so  far  as  he  was  concerned.  A  constable  is  pro- 
tected in  the  execution  of  process  issued  by  a  justice  of  the  peace, 
which  shows  upon  its  face  that  the  justice  had  jurisdiction  of 
the  subject-matter,  and  nothing  appears  to  apprise  him  that  he 
had  not  jurisdiction  also  of  the  person.  If  the  officer  have  no- 
tice of  an  excess  or  want  of  jurisdiction  in  the  justice  to  issue 
the  process,  he  would  doubtless  render  himself  liable  by  acting 
under  it:  Barnes  v.  Barber,  1  Gilm.  401. 

If  it  were  admitted  that  the  ca.  m.  was  issued  without  au- 
thority, there  is  nothing  in  the  pleadings  to  show  that  Lowiy 
had  Imowledge  of  that  fact.  The  replication  to  his  plea  waa 
wholly  defective.  It  failed  to  show  that  the  pleadings  in  the 
case  of  the  attachment  had  any  connection  with  the  judgment 
upon  which  the  ca.  8a.  issued.  For  aught  that  appears,  there 
may  have  been  two  actions  against  the  plaintiff  for  different  de- 
mands, one  by  attachment,  and  the  other  in  the  ordinary  mode. 
It  is  wholly  immaterial  whether  Lowry's  rejoinder  to  this  repli- 
eation  was  good  or  not  It  was  certainly  good  enough  for  a  bad 
leplioation,  and  had  a  separate  judgment  been  entered  in  hia 
iavor  for  costs,  this  court  would  have  been  compelled,  as  to  him« 
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to  affirm  the  judgment.  The  jadgment,  howerer,  being  joint  in 
favor  of  all  the  defendants,  and  exroneous  as  to  one,  will  have 
to  be  reyersed  as  to  all.  A  judgment  jointly  entered  in  favor 
of  several  defendants,  whether  in  an  action  upon  contract  or  for 
tort,  can  not  be  affirmed  as  to  one  and  reversed  as  to  another. 
Such  a  judgment  is  an  entirety,  and  must  stand  or  fall  together: 
ffarman  v.  Brotherson,  1  Denio,  637;  CruiMumk  v.  Oardner,  2 
Hill  (N.  T.),  333;  Sheldon  v.  Quinlen,  5  Id.  441;  Oaylord  v.  Payne, 
4  Conn.  190;  Bac.  Abr,,  tit.  Error,  M. 

An  the  case  has  to  be  remanded,  it  will  be  proper  to  express 
an  opinion  upon  the  right  of  the  justice  of  the  peace  to  issue  an 
execution  against  the  body,  upon  the  state  of  facts  set  forth  in 
the  plea  of  Willde;  which  was  the  main  point  argued  by  coun- 
sel, and  which  will  doubtless  arise  again  upon  an  amendment 
of  the  pleadings  in  the  court  below. 

The  decision  of  this  question  involves  a  construction  of  the 
ninety-first  section  of  the  act  concerning  justices  of  the  peace 
and  constables,  which  is  as  follows:  "  In  cases  of  judgment  for 
debt,  whenever  the  plaintiff,  or  his  authorized  agent,  shall  make 
oath,  before  the  justice  in  whose  office  such  judgment  may  be, 
that  he  or  she  verily  believes  the  defendant  or  defendants  to  be 
able  to  pay  such  judgment,  and  withholds  the  money,  or  secreteE 
his,  her,  or  their  property  from  the  officer,  so  that  the  debt  can 
not  be  levied,  it  shall  be  lawful  for  the  plaintifT  to  demand,  and 
for  the  justice  to  issue,  execution  against  the  body  of  such  de- 
fendant or  defendants." 

Under  this  provision  of  the  statute,  it  is  insisted,  by  the  de- 
fendants' counsel,  that  a  plaintiff,  upon  obtaining  judgment 
before  a  justice  of  the  peace,  has  the  right,  immediately  upon 
making  the  requisite  affidavit,  to  sue  out  execution  against  the 
body  of  the  defendant,  without  having  first  had  an  execution 
issued  against  his  goods  and  chattels,  and  returned  unsatisfied. 
We  do  not  so  understand  the  law.  The  ninety-first  section, 
above  quoted,  is  but  a  reiteration  of  the  first  section  of  the  act 
concerning  insolvent  debtors,  B.  S.,  c.  62,  which  authorizes  a 
ca.  sa.  against  the  body  of  a  defendant  in  execution  in  no  case, 
except  he  shall  refuse  to  surrender  his  estate,  goods,  or  chattels, 
for  the  satisfaction  of  an  execution  which  may  have  been  issued 
against  his  property.  These  provisions  of  the  statute,  being  in 
pari  materia^  are  to  be  construed  together,  and,  when  considered 
in  that  connection,  there  can  be  no  question,  except  in  cases  of 
judgments  in  actions  of  trespass  or  trover  before  justices  of  the 
peace,  specially  provided  for  by  section  90,  chapter  69,  that  an 
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execntion  mast  first  issue  against  the  property  of  the  defendant, 
before  one  can  lawfully  issue  against  his  body.  How  is  it  pos- 
sible for  a  defendant  to  withhold  or  secrete  his  property  from 
an  officer,  as  specified  in  the  ninety-first  section,  when  there  has 
been  no  officer  clothed  with  authority  to  take  or  seize  his  prop- 
erty? 

Taken  by  itself,  a  fair  construction  of  this  proyision  of  the 
statute  would  not  justify  an  execution  against  the  body,  in  the 
first  instance;  but  when  considered  in  connection  with  the  pro- 
Tisions  of  the  insolvent  debtor's  act,  it  is  clear  that  a  justice  of 
the  peace  transcends  his  authority  who  issues  execution  upon  a 
judgment  founded  upon  contract  against  the  body  of  a  defend- 
ant, before  an  execution  has  been  issued  and  returned  unsatisfied 
against  his  properly. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  enter  a  separate 
judgment  for  the  defendant  Lowry,  on  the  demurrer  of  plaintiff 
to  his  rejoinder,  and  with  leave  to  Wilkie  to  plead  a  de  novo. 

Judgment  reversed. 

Gbmxral  Dsmxtkhks,  Etfbot  of?  See  Baugher  v.  NeUon,  52  Am.  Dec.  094, 
and  cases  cited  in  the  note;  Union  Bank  v.  Powell,  Id.  S67»  and  note;  Coffin 
V.  KnoU,  Id.  537,  and  note.  In  Peoria  etc.  B.  Co,  v.  ^ettt,  16  111.  271,  the 
principal  case  is  cited  to  the  point  that  a  general  demorrer  opens  to  the  ooort 
the  entire  record,  and  wUl  be  sustained  to  the  first  defective  pleading. 

JusTmoATiON  OF  Offiokrs  undsb  THKm  Pbocbbs,  and  their  liability  for 
abuse  thereof:  See  Breck  y.  Blanehardt  51  Am.  Dec.  222,  citing  prior  cases  in 
the  note.  In  Oorton  v.  Frndey  20  IlL  296,  the  principal  case  is  cited  to  the 
point  that  an  officer  can  not  justify  under  a  void  writ;  and  in  Leachman  v. 
Dougherty,  81  Id.  328,  to  the  point  that  a  ndnisterial  officer  is  not  protected 
in  the  execation  of  process  regular  upon  its  face,  if  he  have  knowledge  of 
facts  rendering  it  void. 

JuDomsT  Sbboniodb  as  to  0ns  of  SxvBaaL  DxFXNnairTS  must  be  re- 
versed aa  to  all:  See  8t.  John  v.  HoinuB,  82  Am.  Dec  603,  and  note  606.  Tq 
this  point  the  prindpal  case  is  dted  in  J?rocifnaii  V.  ifeZ)oiia2(^ 


HOWET  V.  GrOXNOB. 

[IS  XuLorois,  M.I 

JvBiSDionoii  OF  Equitt  iir  Pabtitiok  is  Uhdoubvkd,  and  in  many 

ia  Indispensable. 
Box  IN  Changebt  Libs  for  Pabtition,  notwithszandino  Adybmi  Pde- 

SB88I0N,  unless  it  has  been  continued  sufficiently  long  to  bar  a  geoovegy 

under  the  statute  of  limitations. 
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Equitt  will  at  Ongi  DmasME  Pabtitioh  BErwMnr  Pakt»  wnir  Titlb 
18  CuBAB,  tiioagh  whi&tk  the  title  is  doabtfnl,  it  aometiiiias  requires  com- 
plainaiit  to  establish  his  right  at  law  before  proceeding  in  the  partition 
suit. 

Husband  oav  Gohtxt  No  Obsatbb  IimBKrr  nr  Rial  Estatb  or  Wirv 
than  he  himself  poesesses. 

Husbakd's  iMTBBnr  IN  Wivb'8  Bbtatb  is  Tbeminatbd  bt  Diyobob   ▲ 

YXBOULO. 

Omusion  to  Disposb  or  Cboss-bill  GLAmnro  Gompbnbation  roa  Im- 
FBOTBUHTS,  at  the  same  time  the  decree  for  partition  is  made,  is  not 
error. 

Iv  PABTinoir,  Co-TBVABTS  HATiNa  Madb  Impbovbmbiitb  are  entitled  to 
have  the  portions  of  the  premises  inolnding  the  improvements  set  off  to 
them  if  practicable,  and  if  the  premises  most  be  sold,  are  entitled  to  the 
actnsl  increase  of  price  reoeiTed  at  the  ssle  in  oonseqnenoe  of  tha 
improTements. 

This  was  a  bill  for  partition  of  certain  real  estate  by  Temper- 
ance Goings  against  James  M.  Howey,  Hezekiah  Applegate, 
John  P.  Stark,  and  Jonas  Goings.  The  property  had  been 
originally  owned  in  fee  simple  by  one  William  Howey,  a  brother 
of  complainant  Goings,  and  defendant  James  Howey.  William 
Howey  died  intestate,  leaving  them  sole  heirs.  Complainant 
Goings  prays  partition  as  owner  in  fee  simple  of  an  undivided 
half  of  the  property.  Complainant  married  Jonas  Goings,  who 
is  a  defendant  in  this  action,  and  against  whom  the  bill  wa» 
taken  as  confessed  upon  his  default.  Complainant  obtained  a 
divorce,  on  the  ground  of  adultery,  from  Jonas  Goings  in  June, 
1849.  Defendants  answered  that  prior  to  the  divorce  Jonas 
Goings  and  defendant  Howey  had  made  a  partition  of  the  lands 
in  question,  and  in  1845  executed  to  each  other  deeds  in  fee 
simple  of  parts  thereof  assigned  to  each  respectively.  In  1847, 
defendant  Howey  conveyed  to  Applegate,  the  coniefendant  in 
this  suit,  his  portion  of  the  premises  acquired  under  the  parti- 
tion with  Jonas  Goings.  Jonas  Goings,  in  July,  1849,  conveyed 
in  fee  simple  a  portion  of  the  premises  acquired  by  him  under  the 
partition  to  Stark,  the  other  co-defendant  in  this  suit.  Apple- 
gate  and  Stark  entered  into  and  continued  in  possession  of  the 
property  so  conveyed  to  them.  Jonas  Goings  at  the  same  time 
conveyed  in  fee  simple  a  further  portion  of  the  property  to 
defendant  Howey,  who  had  since  held  possession  thereof. 
Beplication  to  the  answers  was  filed.  A  cross-bill  setting  forth 
improvements  and  claiming  their  value  in  the  event  of  partition 
was  filed  by  defendants  Howey,  Applegate,  and  Stark.  Com- 
plainant answered  the  cross-bill,  denying  the  right  of  defend- 
ants to  compensation.    A  report  of  a  master  in  chanoeiy  was 
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made,  a  leferexioe  of  the  cause  having  been  made  to  him,  as  to 
the  improTements  and  their  yalue  and  the  amount  of  rents  and 
waste.  At  the  Maroh  term  of  1851  the  cause  was  heard  upon 
the  pleadings  and  exhibits,  the  proof  being  of  the  facts  as 
stated,  and  a  decree  of  partition  was  rendered  in  favor  of  the 
complainant.     Stark  and  Howey  appealed. 

B.  S.  BlacicweUf  and  M.  Hay,  for  the  appellants. 

c7.  OrimskaWf  for  the  appellee. 

By  Court,  Tsuvbull,  J.  This  was  a  proceeding  in  chancery, 
for  a  partition  of  certain  real  estate,  of  which  the  complainant 
claimed  an  undivided  half.  The  record  clearly  shows  that  she 
was  entitled  to  the  interest  claimed;  but  her  claim  for  partition 
is  resisted,  upon  the  ground  that  the  lands  sought  to  be  divided 
were  at  the  time  of  filing  the  bill,  and  for  some  time  previous 
had  been,  in  the  adverse  possession  of  the  defendants. 

They  also  filed  a  cross-bill,  claiming  the  right,  in  case  of  a 
division,  to  reserve  certain  improvements  put  upon  portions  of 
the  lands,  or  pay  for  the  same  in  case  of  a  sale. 

The  circuit  court  decreed  that  complainant  have  partition  of 
the  lands  mentioned  in  her  bill,  and  that  one  half  of  the  same 
be  set  off  to  her,  and  appointed  commissioners  to  make  the 
division. 

The  defendants  object  to  this  decree,  upon  the  ground  that 
the  complainant  vms  disseised  of  the  premises  at  the  time  of 
filing  her  bill,  and  for  the  further  reason  that  the  matters 
alleged  in  the  cross-bill  are  not  disposed  of  by  decree. 

The  case  has  been  argued  as  if  it  were  a  proceeding  under  the 
statute  upon  the  common-law  side  of  the  court,  when,  in  fact, 
it  is  strictly  a  chanceiy  proceeding  in'  all  its  features.  The. 
jurisdiction  of  courts  of  equity,  in  matters  of  partition,  is  un- 
doubted. Indeed,  in  a  great  variety  of  cases,  especially  where 
the  property  is  of  a  complicated  nature,  as  to  rights,  easements, 
modes  of  enjoyment,  and  interfering  claims,  the  interposition 
of  a  court  of  equity  seems  indispensable  for  the  pxurposes  of 
justice.  The  remedy  in  equity  is  often  more  complete  than  at 
law;  as  where  one  tenant  in  common  has  been  in  the  exclusive 
reception  of  the  rents  and  profits,  on  a  bill  for  partition  and 
account,  the  latter  also  vnll  be  decreed.  "  So  when  one  tenant 
in  common,  supposing  himself  to  be  legally  entitied  to  the 
whole  premises,  has  erected  valuable  buildings  thereon,  he  will 
be  entitled  to  an  equitable  partition  of  the  premises,  so  as  to 
give  him  the  benefit  of  his  improvements;  or,  if  that  can  not  be 
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done,  be  will  be  entitled  to  a  compensation  for*  the  impioTe- 
ments:"  1  Story's  Eq.  Jur.,  sees.  655,  656. 

It  was  said,  in  the  case  of  Parker  t.  Oerard,  Amb.  236,  "  that 
such  a  bill  is  matter  of  right,  and  there  is  no  instance  of  not 
succeeding  in  it,  but  where  there  is  not  proof  of  titie  in  plaintiff/* 
See  also  Cooper  Eq.  PL  135;  2  Darnell's  Oh.  Pr.  770;  1  Stoiy'a 
Eq.  Jur. ,  sees.  646-658. 

It  is  unnecessary,  in  our  view  of  the  case,  to  inquire  whether 
the  possession  of  the  defendants  was  adverse  or  not;  or,  if  ad- 
verse, whether  a  petition  for  partition  under  the  statute  would  lie. 
The  common-law  mode  of  proceeding  for  partition  has  been 
greatiy  extended  by  our  statute,  which  is  more  comprehensive 
than  that  of  any  other  state  to  which  reference  has  been  made, 
and  it  may  well  be  questioned,  whether  adverse  possession, 
without  regaid  to  length  of  time,  would  bar  a  proceeding  under 
it.  There  can  be  no  doubt,  however,  that  a  bill  in  chanceiy  lies 
for  partition,  notwithstanding  an  adverse  possession,  unless  it 
has  been  continued  sufficiently  long  to  bar  a  recovery  under  the 
statute  of  limitations,  which  is  not  pretended  in  this  case:  Over- 
ion  V.  Woolfolk,  6  Dana,  374. 

Where  the  title  is  denied,  and  is  of  a  doubtful  character, 
courts  of  equity  have  sometimes  required  the  party  seeking  a 
partition  to  establish  his  right  at  law,  before  proceeding  with 
the  partition  suit;  but  when,  as  in  this  case,  the  title  is  clear, 
equity  will  at  once  decree  a  partition  between  the  parties:  CaH" 
wrigU  v.  PtUtney,  2  Atk.  380;  Agar  v.  Fair/ax,  17  Ves.  543; 
Alien  V.  BarkJey^  1  Spears  Eq.  264;  Oldhams  v.  Jones,  5  B. 
Mon.  458. 

The  husband  of  the  complainant  could  convey  no  greater  in- 
terest in  the  real  estate  of  his  wife  than  he  himself  had.  His 
right  in  the  land  of  his  wife,  being  an  estate  during  coverture, 
is  terminated  by  a  divorce  a  vinculo  malrimonii,  granted  for  his 
misconduct:  B.  S.,  c.  34,  sec.  12;  Clarke  v.  LoU,  11  111.  105; 
Siarr  v.  Pease,  8  Conn.  541. 

We  perceive  no  error  in  the  omission  to  dispose  of  the  cross- 
bill at  the  same  time  the  decree  for  partition  was  made.  We 
will  not  now  undertake  to  determine  whether  the  defendants  are 
entitied  to  pay  for  improvements  or  not.  The  circuit  court 
might  with  proprieiy,  if  warranted  by  the  facts  before  it,  have 
directed,  at  the  time  of  the  appointment  of  commissioners,  that 
in  making  partition,  they  should,  if  practicable,  set  off  to  de- 
fendants those  portions  of  the  premises,  including  their  im« 
provements;  but  it  was  not  absolutely  necessaiy  that  such  an 
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order  should  have  been  made  at  that  time.  It  may  be  that  the 
premises  will  have  to  be  sold,  in  consequence  of  not  being  sus- 
ceptible of  division;  and  in  that  event,  it  may  be  that  the 
defendants  should  be  allowed  the  actual  increase  of  the  price 
received  at  the  sale,  in  consequence  of  the  improvements  by 
them  made:  Lonvalle  v.  Menard^  1  Gilm.  4&  [41  Am.  Dec.  161]. 

These  questions  can,  however,  all  be  disposed  of  in  the  future 
proceedings  to  take  place  in  the  case;  and  it  will  be  time  enough 
for  this  court  to  act  upon  them  after  the  circuit  court  shall  first 
have  done  so. 

That  the  complainant  is  entitled  to  partition  of  the  premises, 
there  is  no  doubt. 

The  decree  of  the  circuit  court  is  affirmed,  at  the  costs  of  the 
appellants,  and  the  cause  remanded  for  further  proceedings. 

Decree  affirmed. 


Hartitiost,  Rioht  ot  Equity  to  Retain  Bill  vob,  whebb  tress  is  Ad- 
verse Possession  ov  Property. — Partition  is  not  the  proper  action  to  try 
Utle  to  land:  Manners  v.  Manners,  35  Am.  Dec.  512.  Evidenoe  of  adverse 
possessory  title  to  part  of  the  premises  soaght  to  be  partitioned  is  admissible 
to  defeat  the  partition:  Harman  v.  KeUey,  45  Id.  552,  and  cases  cited  iu  the 
note.  In  Hoffman  v.  Beard,  22  Mich.  66,  73,  it  is  held  that  a  bill  for  parti- 
tion can  not  be  maintained  where  there  is  an  adverse  possession  of  the  prem- 
ises,  and  the  court,  j}er  Christiancy,  J.,  says  that  in  the  principal  case  there 
was  no  serious  dispute  as  to  title,  and  declares  that  "  the  dictum**  allowing^ 
a  bill  to  be  maintained  in  such  a  case  is  not  sustained  by  Overton  v.  Wood- 
folk,  6  Dana,  874,  there  dted  in  its  fayor.  In  Ouyler  v.  FerriU,  1  AbK 
182,  Enkine,  J.,  questions  the  authorities  which  hold  that  adTsrse  posses- 
sion wHl  prevent  a  suit  for  partition,  and  cites  the  principal  case  with 
approval. 

CoKPENSATION  to  Ck>-TSNANTS  FOR  IMPROVEMENT  IN  CaSB  OF  PARTITION: 

See  LotsvaUe  v.  Menardf  41  Am.  Dec.  161,  cited  in  the  principal  case,  and 
the  prior  cases  in  this  series  cited  in  the  note.  In  Jfdhoney  v.  Jliahoney,  05 
m.  408,  and  Watan  v.  TaxweU,  86  Id.  31,  the  principal  case  is  cited  to  this 
point.  In  Hawkins  v.  Taber,  47  Id.  461,  the  principal  case  is  cited  as  au. 
thority  to  the  point  that  equity  has  jurisdiction  in  cases  of  partition  to  enter 
a  decree  in  the  same  suit  in  favor  of  a  co-tenant  for  rent  in  arrear.  It  is  cited 
in  HasseU  v.  RidgUjf^  49  Id.  202,  to  the  point  that  a  Judgment  in  partitioa 
under  the  Illinois  statute  vests  title  in  owners  as  it  did  at  common  law  under 
the  writ  of  partition. 

Husband's  Interest  in  Wife's  Realty,  Termination  of. — ^Adultery  of 
husband  will  not  work  a  forfeiture  of  his  curtesy,  nor  is  it  forfeited  by' a  con- 
veyance in  fee  of  his  intersst  in  the  estate:  FFeKs  v.  Tkompton,  48  Am 
Dec.  76. 
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People  ex  bel.  MoGLnmxiK  v.  Skdoibb. 

[IS  Ixxjxon,  287.1 
JuBisDicnoN  OF  Apfellatb  Court  om  Afpsal  fbom  Jcrsncs's  Coubt  ii 

no  greater  than  that  of  the  jastice's  court. 
Apfbllatb  Coubt  vust  Dismiss  Suit  Appealed  fboic  JusrroB'a  Coubx 

whenever  it  appears  that  the  jnstioe  had  no  jnrisdiction. 

JUDOMENT    fob  SuM    WTTHIK  JuBISDICTION    OF  JUSTIOB    OF    PXAOB  showi 

prima  facie  his  jarisdiotion  in  that  reepeot. 
VKaDioT  FOB  Sum  bstond  Jubisdiotiok  of  Jushcb  of  Psaob,  rendered 
on  appeal  from  justice's  court,  shows  prima  fade  that  the  case  was  not 
within  the  jurisdiction  of  the  justice. 

PLA.INTIFF  OAK    KOT,   BY  ReMITTINO    PoBTION    OF  VeBDICT    RbNBSBBD    ON 

Appeal  from  justice's  court,  confer  jurisdiction  thereupon. 

Appellate  Judge  mat  Decline  to  Regabd  Vebdiot  in  Bzoxas  oi 
JuBiSDiCTiON  of  justice  of  peace,  as  a  oondusiye  test  of  jurisdiotiaB* 
and  need  not  dismiss  the  case,  but  he  has  no  authority  to  detennine 
the  amount  of  indebtedness,  except  on  the  question  of  jurisdictj^on. 

VsBDicT  ON  Appeal  from  Justice's  Coubt  beino  in  Excbss  of  Jubib* 
DICTION  thereof,  plaintiff  should  move  for  a  new  trial. 

Application  for  a  peremptoiy  mandamus.  The  fsusts  are  stated 
in  the  opinion  of  the  court. 

Warren  and  Hdwards,  for  the  relator. 

Browning  and  BushneU,  contra. 

By  Court,  Tbeat,  G.  J.  McClintock  sued  Smith  before  a 
justice  of  the  peace,  and  recoyeMd  a  judgment  for  8ixi7-t¥F0 
dollars  and  fifty-two  cents.  On  appeal,  the  jury  returned  a  yer- 
dict  in  favor  of  McClintock  for  one  hundred  and  thirty  dollars 
and  sixty-two  cents.  On  the  coming  in  of  the  verdict,  he  en- 
tered a  remittitur  for  thirty  dollars  and  siziy-two  cents.  Smith 
made  a  motion  in  arrest  of  judgment,  which  was  overruled;  and 
the  court,  on  its  own  motion,  set  aside  the  verdict,  and  con- 
tinued the  case.  McClintock  then  entered  a  motion  for  a  judg- 
ment for  one  hundred  dollars  and  costs,  which  was  denied. 
He  has  sued  out  a  mandamus  from  this  court  for  the  purpose  of 
compelling  the  circuit  judge  to  enter  a  judgment  on  the  verdict 
for  one  hundred  dollars;  and  on  the  foregoing  state  of  &cts,  a 
peremptoiy  mandamus  must  be  awarded  or  refused. 

The  maximum  of  the  justice's  jurisdiction  was  one  hundred 
dollars.  The  result  of  the  first  trial  showed,  prima  facie^  that 
he  had  jurisdiction  of  the  case.  The  jurisdiction  of  the  circuit 
court  was  no  greater  than  that  of  the  justice.  It  is  the  duty  of 
a  circuit  court  to  dismiss  a  suit  which  is  before  it  by  appeal, 
whenever  it  appears  that  the  justice  had  no  jurisdiction  of  the 
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subject-mattor:  B.  S.,  c.  59,  sec.  67.  The  Terdiot  on  the  second 
trial  showed,  prima/acie^  that  the  case  Mtbb  not  within  the  juris- 
dir^on  of  the  justice.  If  more  than  one  hundred  dollars  was 
really  due  on  the  claim  in  controvertsyy  the  justioe  was  without 
jorisdiotion,  and  the  circuit  court  should  haye  dismissed  the 
case. 

It  is  Tery  clear  that  the  plaintiff  could  not  confer  jurisdiction 
by  remitting  a  portion  of  the  verdict.  The  remiUUur  did  not 
determine  that  but  one  hundred  dollars  were  actually  due.  The 
circuit  judge  was  probably  satisfied,  from  the  idvidence,  that  not 
more  than  one  hundred  dollars  was  due  to  the  plaintiff;  and  he 
therefore  declined  to  regard  the  yerdict  as  a  conclusiye  test  of 
jurisdiction,  and  dismiss  the  case.  He  had  no  authority  to  de- 
termine the  amount  of  the  indebtedness,  except  on  the  question 
of  jurisdiction.  For  eyeiy  other  purpose  the  parties  had  a  right 
to  have  that  fact  ascertained  by  a  jury.  We  can  not  say  that 
the  circuit  court  has  committed  any  error  to  the  prejudice  of  the 
plaintiff.  He  was  not  entitled  to  judgment  on  the  yerdict;  for, 
so  long  as  it  was  permitted  to  stand,  the  jurisdiction  of  the 
court  was,  primafaciey  avoided.  Admit  that  the  court  possessed 
no  authority  to  set  aside  the  verdict  on  its  mere  motion,  it  does 
not  help  the  phiintiff 's  case.  If  the  verdict  should  be  reinstated, 
the  court  could  not  be  compelled  to  enter  a  judgment  on  it  in 
his  favor.  This  is  all  that  need  be  decided  on  this  appHeation. 
We  purj>08ely  leave  open  the  questions  whether  the  court  should 
have  sustained  the  motion  in  arrest  of  judgment,  and  whether  it 
had  any  power  to  grant  a  new  trial,  except  at  the  instance  of  a 
party  to  the  case.  It  may  be  added  that  the  plaintiff  might 
have  obviated  all  difSculty  in  the  case  by  asking  and  obtaining  a 
new  trial. 

The  application  for  a  peremptory  mandamus  is  refused. 

Application  denied. 


ComOENT    OF    PABtlKB  WILL    NOT    CoiVTBB  JUBISDIOnOir   ON   JUSTIOB   OV 

PkAcn:  See  Spear  v.  Carter,  48  Am.  Deo.  688.  Plaintiff  can  not  give  th* 
defendant  a  credit  without  hie  consent,  and  thna  bring  the  earn  due  within 
the  jnrifldiotion  of  the  inferior  court:  BeiU  v.  Orave$t  15  Id.  632;  see  Chrayson 
▼.  WiOkuiu,  12  Id.  568. 

JXTBlSDlCnOV  OF  AfFELLATS  CoUBT  on  AfFBAL  FBOM  JVffnCB'S  COUBT. — 

Where  juetioe's  court  haa  no  jnriadiction,  the  cironit  ooort  can  not  aoqnire  any 
by  appeal:  Levy  v.  Skumum^  42  Am.  Dec  690. 

JusnCS  OF  PSAOB  SHOULD  DUOIIBS  AOTXOH  WHXBS  AMOUNT  »   OOBTSO- 

TIUT,  as  appears  from  the  declaration,  exceeds  his  juriadiotion,    Sooh  dis« 
misaal  ahonld  be  made  without  impoeition  of  costs  on  plaintiff:  Elderikk  ▼• 
SpwUeky  C2  Am.  Dec  148, 
Av.  Dae  Veil.  LK7— 98 
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MeIIby  v.  Bostwick. 

[13  izxnoit,  886.] 
OOWMTABCE  TO  DKnUUB  CtlXDITOBS  MaDB  TO  GBBDITOB  OiF  VBfDQB  XOld&e 

snflpicioiiB  circnmatanoes  is  not  relieved  from  tlie  taint  of  fraud,  by  beiqg 
made  oetenaibly  in  discharge  of  the  debt. 

PUBOHASEB  AT  EXXCUTION  SaUB  OAN  NOT  HAVB  RkDXMFTIOK  OF  PrOPERTT 

Sit  Abide  in  equity  on  the  ground  of  fraud  while  still  retaining  tbs 
redemption  money. 

CKIDITO&  HAVING  TwO  JUDQMBNTB  AOQUIBXB  No  InTBREST  AGAINST  CbED- 

rroB  who  has  redeemed  the  property  from  the  sale  under  the  senior  judg^ 
ment,  by  a  purchase  of  the  same  property  at  a  sab  under  the  junior 
Judgment,  made  before  the  time  expires  for  redemption  under  the  senior 
judgment  by  the  judgment  debtor.  He  does  not  thereby  acquire  the 
judgment  debtor's  equity. 
Judgment  Debtor's  Right  to  Rbdbbm  Pbopbbtt  Sold  on  Bxboutioh  csa 
not  be  sold  under  execution. 

This  was  a  bill  in  eqtiiiy  filed  by  Samuel  Meny,  complainant, 
against  Jolin  Bostwick  and  George  Seeber,  defendants.  Menj 
had  recovered  two  judgments  against  Bostwick,  one  in  Januazy 
and  one  in  February,  1838.  Under  the  January  judgment  about 
six  acres  of  land  in  Upper  Alton  was  levied  upon,  sold,  and  pur- 
chased by  Meny .  Within  the  three  months  in  which  judgment 
creditors  may  redeem  after  the  expiration  of  the  twelve  months 
allotted  to  the  judgment  debtor  to  redeem,  Seeber,  having  be- 
come a  judgment  creditor  of  Bostwick,  redeemed  these  six 
acres.  Soon  after  the  levy  and  sale  under  the  January  judg- 
ment, and  in  the  same  year,  a  levy  and  sale  under  the  February 
judgment  was  made  of  the  same  six  acres,  besides  a  large  amount 
of  other  real  estate,  as  the  property  of  Bostwick,  and  complain- 
ant Merry  became  the  purchaser.  All  of  this  properly  had  been 
previously  conveyed  to  Seeber  by  Bostwick.  Complainant  in 
his  bill  claimed  the  property  by  virtue  of  the  sale  under  the 
junior  judgment,  saying  nothing  as  to  the  sale  and  redemption 
under  the  senior  judgment.  The  bill  alleged  that  the  deed  from 
Bostwick  to  Seeber  was  fraudulent,  and  prayed  that  defendants 
be  required  to  deliver  possession  of  the  property,  that  deeds  of 
the  same  be  given  the  complainant,  and  that  Seeber's  deed  be 
declared  void.  The  court  decreed,  that  as  to  all  the  land,  except 
the  six  acres  in  Upper  Alton,  Seeber's  deed  was  void  and  com- 
plainant entitled  to  it,  but  confirmed  and  established  it  as  to 
the  said  six  acres.  The  evidence  as  to  the  fraudulenqy  of  the 
deed  and  the  other  points  relied  upon  are  sufficiently  stated  ia 
the  opinion  of  the  court. 
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WiUiam  Martin  and  S.  T.  Logan^  for  the  plaintiff  in  error. 
BiUings  and  Parsons,  for  the  defendants  in  error. 

Bj  Oonrty  Tbuxbull,  J.  By  consent,  both  parties  have  as* 
signed  errors  npon  this  record.  The  complainant  objects  to  thai 
part  of  the  decree  which  allows  Seeber  any  portion  of  the  real 
estate  in  controyersy,  and  Seeber  complains  because  he  can  not 
have  it  all.  That  the  deed  from  Bostwick  to  Seeber  was  fraud- 
ulent as  to  creditors  we  can  not  entertain  a  doubt.  It  bears  date 
in  October y  1836 ,  and  purports  to  have  been  executed  in  consid- 
eration of  twelve  thousand  dollars  paid  by  the  latter  to  the 
former. 

The  evidence  clearly  shows  that  Bostwick  resided  in  Loui- 
siana in  1836,  and  was  then  insolvent;  that  he  removed  from 
thence  to  Illinois  the  same  year;  that  soon  after  coming  to  this 
state  he  engaged  largely  in  land  speculations,  and  at  the  date 
of  the  deed  to  Seeber  had  contracted  debts,  on  account  of  the 
purchase  of  real  estate,  to  the  amount  of  eighty  thousand  doI« 
lars;  that  Bostwick  expended  in  improvements  on  the  six  acres 
in  Upper  Alton  more  than  twenty  thousand  dollars,  to  say  noth- 
ing of  the  other  real  estate  embraced  in  the  conveyance,  and 
that  ten  thousand  dollars  of  this  amount  was  expended  after  the 
date  of  the  deed;  and  although  Bostwick,  according  to  the  spec- 
ulative value  put  upon  his  real  estate  at  that  time,  was  not  in- 
solvent, yet  it  appears  that  while  in  such  flourishing  circum- 
stances, and  when  property  was  rapidly  appreciating  in  value, 
he  conveyed  to  Seeber  two  hundred  and  seventy-three  acres  of 
land  in  Madison  county,  besides  the  six  acres  on  which  he  had 
then  expended  from  ten  to  fifteen  thousand  dollars  in  the  erec- 
tion of  a  splendid  dwelling  which  he  subsequently  finished  at  a 
further  expense  of  some  ten  thousand  dollars,  all,  as  Bostwick 
and  Seeber  insist,  in  consideration  of  the  discharge  of  a  debt 
due  the  latter  of  only  twelve  thousand  dollars,  and  i^e  use  of  the 
six  acres  and  dwelling  for  five  years,  the  parties  themselves  esti- 
mating the  rent  of  eight  hundred  dollars  per  annum.  These 
circumstances,  in  connection  with  the  character  of  the  improve- 
ments made  by  Bostwick;  the  fact  that  he  remained  in  posses- 
sion and  made  improvements  as  well  after  the  sale  as  before,  all 
the  while  acting  as  and  being  reputed  to  be  the  owner;  the  fact 
that  Seeber  was  his  son-in-law;  that  Bostwick  left  Louisiana 
largely  in  debt,  and  if  not  insolvent  when  the  conveyance  was 
made,  became  laxgely  so  shortly  afterwards,  leave  but  little 
doubt  that  the  conveyance  was  intended  to  place  the  property  in 
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a  situation  wheie  it  could  not  be  reached  by  creditors,  in  case 
the  speculations  of  Bostwick  should  turn  out  disastrously. 

The  year  1886  is  distinguished  as  a  period  of  reckless  spec- 
ulation and  extravagance  throughout  the  United  States;  and 
without  commenting  minutely  on  the  mass  of  eyidenoe  in  this 
record,  all  of  which  has  been  carefully  examined,  the  whole 
case  shows  that  the  conyeyance  to  Seeber  was  made,  as  well  to 
place  the  property  it  embraced  beyond  the  reach  of  creditors  in 
case  of  a  revulsion  in  the  affidrs  of  Bostwick,  as  to  discharge  a 
debt  due  to  Seeber. 

We  think  the  evidence  does  show  that  Bostwick  was  indebted 
to  Seeber  in  some  amount;  but  this  circumstance  does  not  re- 
lieve the  transaction  from  the  taint  of  fraud  in  law.  The  stat- 
ute makes  void  all  conveyances  made  with  the  intent  to  delay, 
hinder,  or  defraud  creditors  of  their  just  and  lawful  claims. 
The  complainant  has  shown  himself  such  a  creditor  at  the  time 
the  deed  to  Seeber  was  executed,  and  as  to  him  it  must  be  set 
aside. 

If  this  was  the  only  branch  of  the  case,  there  could  be  no 
doubt  of  the  complainant's  right  to  have  satisfaction  of  his  debt 
out  of  the  property  conveyed  to  Seeber.  But  there  is  another 
feature  in  the  case  which  prevents  his  holding  the  six  acres  on 
which  the  dwelling-house  is  situated,  either  on  the  purchase 
heretofore  made  or  subjecting  it  to  an  execution  hereafter  to  be 
issued.  The  complainant  obtained  two  different  judgments 
against  Bostwick,  at  different  times,  before  different  courts,  and 
for  different  amounts.  The  elder  of  these  judgments  was  ren- 
dered at  the  January  term,  1888,  of  the  municipal  court  for  the 
city  of  Alton,  and  was  for  the  sum  of  one  thousand  and  six 
dollars  and  sixty-six  cents.  The  six-acre  tract  was  sold  on  an 
execution  issued  on  this  judgment  and  purchased  in  by  the 
complainant,  August  20, 1838,  for  five  hundred  dollars,  from 
which  sale  Seeber,  as  a  judgment  creditor,  redeemed  on  the 
twenty-eighth  of  August,  1889,  by  virtue  of  a  judgment  in  his 
favor  against  Bostwick,  obtained  in  July,  1889,  in  the  circuit 
court  of  Morgan  county.  The  redemption  money  was  paid  to 
the  sheriff,  and  by  him  to  the  complainant,  who  received  the 
fiame  without  objection.  None  of  these  facts  are  noticed  by  the 
complainant  in  his  original  bill,  but  Seeber  sets  them  up  in  his 
answer,  alleging  that  he  made  the  redemption,  not  because  the 
deed  from  Bostwick  was  insufficient  to  convey  him  the  title,  but 
to  avoid  any  litigation  which  might  possibly  grow  out  of  it. 

The  complainant  admits  the  judgment  sale  and  redemption  as 
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alleged  by  Seeber  in  his  answer,  and  seeks  to  avoid  their  effect 
in  his  amended  bill,  by  alleging  that  the  judgment  under  which 
Seeber  redeemed  was  founded  on  a  warrant  of  attorney  executeb 
by  Bostwick  to  Seeber,  without  any  consideration,  "to  enable 
him  to  procure  a  judgment  thereon  which  should  be  used  by 
Seeber  to  defraud  the  complainant,  and  prevent  him  from  en- 
joying the  fruit  of  his  purchase."  It  is  difficult  to  conceive  how 
the  complainant  was  to  be  defrauded  of  the  benefit  of  hib 
purchase  by  the  redemption.  In  the  very  act  of  redeeming^ 
Seeber  refujided  to  the  complainant  the  whole  amount  he  had 
given  for  the  land,  with  ten  per  cent,  interest.  This  money  tlie 
complainant  received  without  objection,  and  still  retains,  with* 
out  even  an  offer  to  return  it.  Under  such  circumstances,  it 
oomes  with  an  ill  grace  from  him  to  allege  that  he  has  been  pre- 
vented  from  enjoying  the  fruit  of  his  purchase.  The  legal  pre* 
sumption  is  that  he  bid  for  the  property  what  he  considered  it 
worth,  and  he  knew  at  the  time  that  the  defendant  in  execution 
would  have  the  right  to  redeem  from  his  purchase  at  any  time 
within  twelve  months,  and  if  he  failed  to  do  so,  that  judgment 
creditors  would  have  the  same  right  for  three  months  longer. 
If  the  redemption  was  invalid,  as  complainant  in  his  amended 
bill  alleges,  even  then  he  could  not  succeed  in  this  suit,  for  the 
reason  that  he  does  not  pretend  to  claim  the  property  on  the 
first  purchase,  but  under  a  purchase  which  he  subsequently 
made  at  a  sheriff's  sale  on  an  execution  issued  upon  a  junior 
judgment. 

The  allegations  and  proofs  must  correspond,  and  the  case 
made  by  the  complainant,  under  his  purchase  on  a  junior  judg- 
ment, is  destroyed  by  the  sale  under  the  first  judgment,  whether 
redeemed  from  or  not.  Admit  that  the  complainant  could  do  < 
so  unjust  a  thing  as  to  retain  Seeber's  money,  which  is  acknowl- 
edged to  have  been  paid  to  redeem  the  property,  and  still  have- 
the  redemption  set  aside,  the  consequence  would  be  that  he- 
would  then  be  entitled  to  the  property  on  his  first  purchase^ 
which  would  present  quite  a  different  case  from  the  one  stated 
in  either  the  original  or  amended  bill.  But  the  idea  is  prepos- 
terous, that  in  a  court  of  equity  the  complainant  can  have  both 
the  land  and  the  money  paid  for  its  redemption. 

The  complainant  can  claim  nothing  on  his  second  purchase, 
made  under  the  junior  judgment,  for  the  reason  that  Bostwick 
had  no  such  interest  in  the  premises,  at  the  time  that  sale  waa 
made,  as  could  be  taken  and  sold  on  execution.  The  premises 
had  been  previously  sold  on  an  older  judgment;  and  before  the 
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defendant's  right  to  redeem  had  expired,  within  lees  than  twelve 
months  the  complainant  caused  them  to  be  sold  a  second  time« 
on  a  junior  judgment. 

The  only  interest  which  Bostwick  then  had  was  the  right  to 
redeem;  and  to  allow  this  right  to  be  sold  on  execution  would 
defeat  the  whole  policy  of  the  law  allowing  redemptions.  The 
right  was  designed  as  a  fayor  to  the  debtor,  to  a£Ebrd  him  an 
opportunity  to  save  his  real  estate  by  the  payment,  at  any  time 
within  twelve  months,  of  the  price  for  which  it  sold,  with  ten 
per  cent,  interest;  but  it  would  be  entirely  cut  off  by  allowing 
this  right  to  redeem  to  be  sold  on  a  second  judgment.  Again, 
such  a  practice  would  interfere  directly  with  the  mode  pre- 
scribed by  the  legislature  for  redemptions  by  judgment  cred- 
itors. The  law  will  not  permit  them  to  redeem  till  the  expira- 
tion of  twelve  months  from  the  first  sale,  and  it  would  be  incon- 
sistent with  this  provision  of  the  statute  to  allow  a  judgment 
creditor  to  accomplish  the  same  object  by  a  sale  made  within 
the  twelve  months.  It  was  suggested,  upon  the  argument,  that, 
admitting  the  second  sale  to  have  been  invalid,  and  that  the 
purchaser  took  nothing  under  it,  still  the  complainant  would 
have  the  right  to  have  Seeber's  title,  acquired  by  Uie  redemption, 
set  aside  and  the  properly  declared  subject  to  the  judgment 
which  the  complainant  now  holds  against  Bostwick.  This  can 
not  be,  for  the  redemption  by  Seeber  must  be  either  valid  or 
invalid.  If  valid,  then  he  is  entitled  to  the  property;  if  invalid, 
then  complainant  is  entitled  to  it  under  his  first  purchase,  which 
he  does  not  even  pretend,  nor  could  he  with  any  show  of  jus- 
tice, after  receiving  and  retaining  the  redemption  money  paid 
by  Seeber. 

In  no  event  has  Bostwick  any  interest  in  the  premises  which 
could  now  be  made  subject  to  complainant's  second  judgment. 

The  decree  of  the  circuit  court  is  afiOirmed,  with  costs. 

Decree  affirmed. 


FRAC7D0LENT  CoNVETANOS  IS  KOT  Lkss  So  beoaase  made  in  pnran* 
ance  of  a  promise  given  when  grantor  was  unembarrassed:  Rueker  v.  Ahell, 
48  Am.  Dec.  406.  In  J^ecd  v.  Noacon,  48  III.  324,  the  principal  case  is  cited 
to  the  point  that  a  conveyance  made  to  delay  creditors  is  not  porged  because 
the  grantor  may  also  have  had  some  other  purpose  in  view. 

Cbeditob  mat  Purchase  Bona  Fide  ot  his  Debtob:  See  Brown  v. 
Farer,  4C  Am.  Dec.  519;  Worland  v.  Kimberlin,  4A  Id.  785,  and  note  788. 

Judgment  Debtor's  Right  of  Redemption  or  Pbofbbty  Sold  on  Exe- 
cution can  not  be  sold  under  another  execution  against  him.  The  princi* 
pal  case  is  cited  to  this  point  in  WcOaon  v.  Remg,  24  HI.  285;  Blair  v.  Cham- 
Uin,  39  Id.  626;  DawnpoH  v.  Karnes,  70  Id.  469. 
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Whkrx  Two  Pebsonb  Pubohase  Samb  Land  undxr  BmBBENT  Judo* 
HEHTS,  it  is  inoambent  on  the  one  purchasing  nnder  the  second  judgment, 
when  attacking  the  validity  of  the  purchase  under  the  first  judgment,  to  es- 
liUish  facts  which  will  annul  such  purchase:  Bank  v.  ^i»iw»  48  Am.  Deo. 
731 


EjssimEY  V.  Gbeeb. 

[18  iLLorois,  483.] 
JWQUMBn  OF  COUBT  HAVIVO  No  JUBISDICTION  IS  VoiD. 

NoTHnro  is  Intxndkd  to  be  out  of  Jurisdiction  of  Supebiok  Ck>UM 
but  what  specially  appears  to  be  so;  and  nothing  is  intended  to  be  within 
the  jurisdiction  of  an  inferior  court  but  what  is  spedally  alleged. 

CiBouiT  GouBiTs  OF  Ilunois  arb  Sufbsior  Courts  of  Gsnsral  Jurii- 
DicnoH. 

Btatutb  Prohibitino  Suing  Defendant  out  of  Countt  whibb  Hb  Eb- 
siDBS  or  may  be  found  gives  the  defendant  a  priTilege  which  he  may 
waive,  and  he  must  be  regarded  as  having  done  so  unless  he  makes  hit 
objection  to  the  writ  in  apt  time. 

Court  must  Presumb  that  Defendant  has  Waited  Statutory  Riobi 
of  being  sued  in  his  own  county,  or  else  that  facts  existed  which  author- 
ised a  suit  against  him  in  the  foreign  county,  unless  he  insists  upon  the 
privilege  which  the  statute  gives  him,  either  by  plea  in  abatement  or  by 
motion  at  the  proper  time. 

Ejboticent  by  James  Kenney  and  wife,  Mary  Kenney,  against 
William  Oieer.  Plaintiffs  claimed  under  a  sheriff's  deed  to 
Mary  Kennej  of  the  property  in  controversy,  which  was  sold  to 
her  under  an  execution  issued  on  a  judgment  obtained  by  one 
Little  against  Brown,  the  former  owner  in  fee.  The  court  re- 
fused to  admit  this  judgment,  and  the  execution,  levy,  and  sale 
thereon  in  evidence.  The  question  is,  whether  this  judgment  of 
the  cironit  court  of  Pike  county,  in  the  case  of  LUUe  v.  Brown, 
is  void  for  want  of  jurisdiction  in  that  court.  The  action  was 
debt  on  eight  promissoiy  notes.  The  declaration  averred  that 
the  cause  of  action  accrued  in  Pike  county,  but  makes  no  aver- 
ment as  to  the  residence  of  the  defendant.  The  summons  was 
directed  to  the  sheriff  of  Schuyler  couniy,  who  served  it  on 
Brown.  Brown  made  default,  and  the  judgment  and  other  pro- 
ceedings were  regular.  The  plaintiffs  and  appellants  excepted  to 
the  decision  of  the  court  refusing  to  admit  the  record  of  LUUe  v. 
Broum  in  evidence.  A  verdict  was  ^ndered  for  the  defendant. 
A  motion  for  a  new  trial  was  overruled.  The  plaintifb  took  a 
Ull  of  exceptions  and  appealed. 

J.  Orimshaw  and  B.  8.  BlachweU,  for  the  appellants. 

Warren  and  Edmonda,  for  the  appellee. 
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By  Court,  Txumbtjll,  J.  The  chief  diiBonliy  in  this  case 
arises  from  decisions  of  this  court  heretofore  made,  respecting 
the  jurisdiction  territorially  of  the  circuit  court.  Were  the  ques- 
tion now  for  the  first  time  presented,  it  could  scarcely  admit  of 
doubt,  that  the  proper  decision  would  be  to  hold  that  the  circuit 
courts  of  this  state  were  courts  of  general  superior  jurisdiction, 
and  that  eyeiy  case  should  be  presumed  to  be  within  their  juris- 
diction, unless  the  contraiy  affirmatiyely  appeared. 

The  only  objection  to  the  record  offered  in  CTidence  was,  that 
it  did  not  appear  upon  the  face  of  the  proceedings  that  the 
plaintiff  resided  in  the  couniy  in  which  the  suit  was  brought. 
The  action  was  instituted  in  the  county  of  Pike,  and  the  process 
sent  to  and  served  upon  the  defendant  in  the  county  of  Schuy- 
ler. The  declaration  alleged  that  the  cause  of  action  arose  in 
the  couniy  of  Pike,  but  contained  no  averment,  nor  was  there 
anything  in  the  record  to  show,  that  the  plaintiff  resided  in  that 
county,  nor  that  the  defendant  resided  in  the  couniy  of  Schuy- 
ler, where  he  was  served  with  process. 

The  second  section  of  the  practice  act,  B.  S.  413,  which  is 
but  a  re-enactment  of  previous  statutes,  declares:  '*  It  shall  not 
be  lawful  for  any  plaintiff  to  sue  a  defendant  out  of  the  county 
where  the  latter  resides  or  may  be  found,  except  in  cases  where 
the  debt,  contract,  or  cause  of  action  accrued  in  the  couniy  of 
the  plaintiff,  or  where  the  contract  may  have  been  specifically 
made  payable;  when  it  shall  be  lawful  to  sue  in  such  county,  and 
process  may  issue  against  the  defendant  to  the  sheriff  of  the 
couniy  where  he  resides.  And  in  eveiy  species  of  personal 
actions  in  law  or  equiiy,  when  there  is  more  than  one  defend- 
ant, the  plaintiff  commencing  his  action  where  either  of  i^em 
resides  may  have  a  writ  or  vmts  issued,  directed  to  any  couniy 
or  counties  where  the  other  defendants,  or  either  of  them,  may 
be  found.*' 

Under  this  statute,  as  expounded  by  this  court  in  the  cases  of 
Key  V.  Collins,  1  Scam.  403;  OiUet  v.  Stone,  Id.  547;  and  Clark 
V.  Clark,  1  Gilm.  38,  the  circuit  court  had  no  jurisdiction  ol 
the  case,  the  record  of  which  was  offered  in  evidence.  It  was 
expressly  decided  in  those  cases,  that  an  averment  that  the 
cause  of  action  arose  in  the  couniy  where  the  suit  vms  brought 
was  not  Bu£&cient  to  give  the  court  jurisdiction  to  send  its  pro- 
cess to  a  foreign  county,  without  the  further  averment  that  the 
plaintiff  resided  in  the  couniy  where  the  action  was  oommenoed. 
These  cases  were  based  upon  that  of  Clark  v.  Edrkneas,  1  Scam. 
66,  where  the  court  say:  ''A  circuit  court,  however,  is  of  lim- 
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ited  juriBdiction,  and  has  cognizance,  not  of  causes  generally, 
but  of  such  only  as  arise  within  the  county.  This  renders  it 
neoeBaaiy,  because  the  proceedings  of  no  court  can  be  deemed 
nralid  further  than  its  jurisdiction  appears,  or  may  be  fairly  pre- 
sumed to  set  forth  upon  the  record  the  facts  which  give  the 
jurisdiction  expressly,  or  such  as  by  legal  intendment  may  ren- 
der that  jurisdiction  certain/' 

The  principle  of  these  decisions  has  been  recognized  in  several 
other  cases:  Evans  y.  Crosier^  1  Scam.  548,  Shepard  t.  Ogden, 
2  Id.  257;  Wakefield  v.  Ooudy,  8  Id.  183;  Bmhin  y.  Edwards,  4 
Gihn.  115;  Semple  v.  Anderson,  Id.  546. 

In  this  last  case  the  court  went  a  step  further  than  in  any  of 
the  others,  and  held  that  the  court  had  not  jurisdiction  in  a 
case  where  one  of  two  defendants  was  served  with  process  in 
the  county  where  suit  was  brought,  and  the  other  in  a  different 
county,  without  an  averment  in  the  declaration  to  show  that  the 
defendant,  served  in  the  county  where  suit  was  brought,  resided 
in  that  county.  In  none  of  the  cases  was  a  plea  to  the  jurisilio- 
tion  interposed;  but  they  were  all  decided  upon  the  broad 
ground,  that  it  was  a  presumption  of  law  that  the  circuit  court 
did  not  have  jurisdiction  to  send  its  process  to  a  foreign  county, 
unless  the  facts  to  give  the  jurisdiction  affirmatively  appeared 
upon  the  face  of  the  proceedings. 

If  the  principle  of  these  decisions  is  to  be  adhered  to,  ani 
the  circuit  court,  as  was  said  in  the  case  of  Clark  v.  Edrkness, 
"  is  of  limited  jurisdiction,  and  has  cognizance,  not  of  causes 
generally,  but  of  such  only  as  arise  within  the  county,"  and  if 
it  be  a  presumption  of  law,  in  the  absence  of  any  averment  in 
the  record,  that  such  court  acts  without  authority  whenever  it 
sends  its  process  to  bring  in  a  defendant  beyond  the  limits  of 
the  county  from  whence  it  issues,  it  inevitably  follows  that  in 
such  case  its  proceedings  are  nullities,  and  void  even  collater- 
ally. No  principle  is  clearer  than  if  a  court  transcends  the 
lixoits  which  the  law  has  prescribed  for  it,  and  assumes  to  act 
where  it  has  no  jurisdiction,  its  decisions  will  be  utterly  void, 
and  entitied  to  no  consideration,  either  as  evidence  or  other- 
wise; and  most  emphatically  is  this  so  in  reference  to  the  de- 
cisions of  a  court  of  limited  jurisdiction,  as  the  circuit  court  has 
been  denominated  in  the  cases  already  referred  to:  Borden  v. 
JUch,  15  Johns.  121  [8  Am.  Dec.  225];  MUs  v.  MarHn,  19  Id. 
83;  Bharfery.  Gates,  2B.  Men.  458  [88  Am.  Dec.  164];  Gwin 
y.  MeOarrol,  1  Smed.  &  M.  868;  BigeUno  v.  Steams,  19  Johns. 
89  (10  Am.  Dec.  189];  Lessees  of  Snyder  v.  JSnyder,  6  Binn.  488 
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[G  Am.  Dec.  493];  Smith  t.  Bice,  11  Mass.  607;  Sherman  v. 
BaUou,  8  Cow.  804. 

There  is  sometimes  difBiculty  in  determining  whether  a  court 
has  or  has  not  jurisdiction  of  a  particular  case;  but,  that  onca 
determined,  the  consequences  that  are  to  flow  from  the  decision 
are  well  understood,  and  the  want  of  jurisdiction  being  estab- 
lished, the  proceedings  of  such  court  are  absolute  nullities,  ex- 
cept, perhaps,  so  far  as  they  may,  under  some  circumstances, 
be  resorted  to  as  a  protection  to  an  officer  executing  their 
process. 

Reference  has  been  made  to  seyeral  cases  decided  by  the  su- 
preme court  of  the  United  States,  for  the  purpose  of  showing 
that  a  judgment  is  not  void,  when  it  comes  in  question  col- 
laterally, although  the  court  had  no  jurisdiction  to  render  it. 
Those  cases  do  not  establish  such  a  principle;  but  they  do  set- 
tle Hds  principle,  that  the  judgments  of  the  circuit  courts  of  the 
United  States  are  not  to  be  presumed  to  have  been  entered 
without  jurisdiction,  because  the  facts  to  give  such  jurisdiction 
do  not  affirmatively  appear  upon  the  face  of  the  proceedings; 
and  that  court  decided  the  same  way,  that  the  want  of  jurisdic- 
tion was  a  matter  of  abatement,  and  that  the  jurisdiction  woulil 
be  presumed,  although  not  stated,  even  in  a  direct  proceeding, 
if  the  party  failed  to  make  the  objection  for  want  of  jurisdiction^ 
till  after  a  case  had  once  been  remanded  by  the  supreme  court: 
Washington  Bridge  Company  v.  Stewart,  8  How.  418;  SkiUem'n 
Execviors  t.  May's  Uxecutors,  6  Cranch,  267.  This  court,  how- 
ever, decided  differently,  in  the  case  of  Semple  y.  Anderson,  and 
held,  that  after  a  case  had  been  remanded  to  the  circuit  court, 
with  directions  to  overrule  a  motion  in  arrest  of  judgment,  it 
was  not  too  late  to  object  to  the  jurisdiction. 

I  am  unable  to  appreciate  the  reason  why  the  presumption 
of  law  as  to  jurisdiction  should  be  one  way  when  the  record  is 
viewed  in  a  direct  proceeding,  and  directly  the  contrary  wheo 
the  same  identical  record  is  mspeoted  collaterally.  If  it  be  a 
presumption  of  law  that  the  court  acts  without  authority  unless 
the  facta  to  give  it  jurisdiction  appear  upon  the  face  of  its  pro- 
ceedings, then,  whenever  such  proceedings  come  in  question, 
and  there  is  an  omission  to  aver  the  facts  that  give  jurisdiction^ 
the  court  is  bound  to  intend  affirmatively,  just  as  much  as  if 
the  facts  showing  the  want  of  jurisdiction  were  set  forth  upon 
the  face  of  the  record,  that  it  acted  without  authority,  and  in 
such  case  there  could  be  no  doubt  that  the  proceedings  would 
be  void. 
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The  decisions,  however,  in  this  state,  as  to  the  character  of 
the  circuit  courts,  and  the  necessity  for  showing  a£Bbrmatively 
in  aU  cases  where  process  is  sent  out  of  the  couniy,  the  facts 
which,  under  the  statute,  would  authorize  sending  it  abroad, 
hare  not  been  uniform,  and  in  my  opinion  the  whole  founda- 
tion of  the  decisions  quoted  has  long  ago  been  swept  away. 

In  the  case  of  Brewster  v.  Scarborough,  2  Scam.  282,  the  court 
use  this  language:  "The  circuit  courts  are  courts  of  general 
original  jurisdiction,  and  are  exclusively  vested  with  jurisdic- 
tion in  civil  cases,  except  those  of  justices  of  the  peace,  whose 
jurisdiction  is  limited  to  sums  of  one  hundred  dollars." 

In  the  case  of  WeUs  v.  Mmoh,  4  Scam.  88,  the  court  held  that 
a  case  formerly  pending  in  the  municipal  court  of  the  city  of 
Alton  had  been  legally  transferred  to  the  Madison  circuit  court, 
although  there  was  nothing  in  the  record  showing  that  the  con- 
tingency had  happened  which  would  authorize  the  circuit  court 
to  take  jurisdiction  of  the  case,  upon  the  principle  that  ''eveiy 
presumption  is  to  be  made  in  favor  of  the  jurisdiction  of  a  court 
of  general  jurisdiction."  In  the  case  of  Beaubien  y.  Brincker- 
hoffj  2  Id.  272,  the  court  say:  "  In  relation  to  superior  courts, 
or  courts  of  record,  the  law  is,  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court  but  that  which 
specially  appears  to  be  so;  and  on  the  contraiy,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  expressly  alleged."  The  court  then  inquire 
to  what  class  of  courts  the  circuit  courts  of  this  state  belong, 
and  say:  '*  The  circuit  courts  are  the  only  superior  courts  in 
the  state  that  possess  original  and  unlimited  jurisdiction. 
They  exercise  within  their  respective  coimties  all  the  powers 
and  jurisdiction  of  the  courts  of  king's  bench  and  common  pleas 
in  England;  and  although  these  courts  are  inferior  to  the  su- 
preme court,  because  appeals  and  writs  of  error  lie  from  their 
decisions  to  the  supreme  court,  yet  this  circumstance  does  not 
constitute  them  inferior  courts,  in  the  common-law  sense  of  the 
term.  Courts  not  of  recordvaze  denominated  inferior  courts;  be- 
cause if  their  proceedings  are  questioned  in  the  superior  cotirts 
they  must  spedally  show  that  they  acted  within  their  jurisdiction. 
The  circuit  courts  are  pre-eminently  the  superior  courts  of  this 
state;  and  as  the  municipal  court  of  the  city  of  Chicago  pos- 
sesses concurrent  jurisdiction  within  the  city  of  Chicago  and  the 
county  of  Cook,  with  the  circuit  court,  it  must  be  considered  a 
soperior  court.  Now,  for  anything  that  appears  in  the  dedara- 
turn  at  bar»  the  municipal  court  may  have  had  jurisdiction. 
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The  note  may  hare  been  ezecnted  in  Chicago,  which  would  have 
given  jurisdiction.  The  plaintiff  and  defendant  may  also  have 
resided  in  Chicago,  or  the  county  of  Cook.  In  one  of  these 
ways  the  municipal  court  may  rightly  hare  had  jurisdiction^ 
both  of  the  person  and  of  the  cause  of  action;  and  as  it  does 
not  .appear  from  the  declaration  but  that  some  one  of  the  facts 
existed  which  would  have  given  the  municipal  court  jurisdic- 
tion, this  court,  upon  the  rule  laid  down  above,  is  bound  to 
intend  that  the  municipal  court  had  jurisdiction,  both  of  the 
person  and  of  the  subject-matter  of  the  action.'' 

This  case,  in  my  judgment,  lays  down  the  corzect  doctrine, 
and  although  professing  to  be  in  harmony  with  the  decision  in 
the  case  of  Key  y.  CoUins,  1  Scam.  403,  it  establishes  an  entirely 
different  principle. 

Is  the  circuit  court  any  the  less  a  superior  court  or  a  court  of 
record,  when  it  sends  its  process  to  a  foreign  county,  than  when 
it  is  directed  to  the  sheriff  of  the  county  where  it  sits?  Does 
not  the  statute  expressly  authorize  process  to  issue  to  foreign 
counties  in  certain  cases,  and  is  it  not  the  doctrine  of  this  case, 
that  nothing  is  to  be  presumed  to  be  out  of  the  jurisdiction  of  a 
superior  court,  but  that  which  8i>ecially  appears  to  be  so  ?  For 
anythiDg  that  appeared  upon  the  face  of  the  proceedings  in  the 
case  of  Key  y.  CoUinSy  or  that  appears  upon  the  record  offered 
in  evidence  in  this  cause,  the  cause  of  action  may  have  arisen, 
and  the  plaintiff  have  resided  in  the  county  where  the  suit  was 
brought;  and  if  so,  why,  upon  the  principle  laid  down  in  the 
case  of  BeavJbien  v.  Brinckerhoff^  did  not  the  court  have  jtuisdic- 
tion  ?  If  the  circuit  court  is  a  superior  court  of  general  juris- 
diction when  its  process  issues  to  the  county  where  it  sits,  I  can 
not  perceive  how  it  becomes  an  inferior  court  of  limited  juris- 
diction the  moment  it  issues  process  to  some  other  county. 

In  the  cases  of  Hubbard  v.  Harris,  2  Scam.  279,  and  HvaUer 
V.  Sherman^  Id.  644,  the  court  hold  expressly,  that  a  superior 
court  of  general  jurisdiction  will  be  presumed  to  have  jurisdic- 
tion till  the  contrary  is  made  to  appear. 

There  is  another  class  of  cases  in  which  it  has  been  decided, 
that  even  when  a  process  is  sent  to  a  foreign  county,  the  facta 
authorizing  it  to  be  sent  to  such  county  need  not  affirmatively 
appear  to  give  the  court  jurisdiction.  The  cases  CKUet  and  Cht" 
don  V.  Stone,  1  Scam.  639,  and  Haddock  v.  Waterman,  11  SI. 
474,  could  not  have  been  sustained,  if  it  were  necessary  to  the 
jurisdiction  that  all  the  &cts  authorizing  a  defendant  to  be  sued 
out  of  the  county  of  his  residence  should  appear  upon  the  laoe 
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of  the  proceedings.  The  declaration  in  neither  of  those  cases 
contained  any  allegation  respecting  the  residence  of  the  defend* 
ant,  and  according  to  the  terms  of  the  statute  it  is  just  as  essen- 
tial that  the  process  should  be  sent  to  the  county  where  the 
defendant  resides,  as  it  is  that  the  cause  of  action  should  have 
arisen  in  the  county  of  the  plaintiff.  The  distinction  attempted 
to  be  drawn  between  the  case  of  Haddock  v.  Waiermansjid  some 
of  the  other  cases  is  more  artificial  than  sound. 

Why  should  the  jurisdiction  depend  upon  the  existence  of 
facta  within  the  county  where  it  is  exercised,  any  more  than 
upon  their  existence  in  the  county  to  which  the  process  is  sent^ 
when  the  law  makes  no  such  distinction?  or  why  should  the  res- 
idence of  the  plaintiff  be  any  more  potent  in  determining  the 
jurisdiction  of  the  court  than  that  of  the  defendant,  when  the 
statute  uses  the  same  language  as  to  both  ?  If  an  aTerment  that 
the  plaintiff  resides  in  the  county  where  the  cause  of  action 
arose  is  necessary  to  authorize  the  issuing  of  process  to  a  for- 
eign county,  it  would  seem  to  be  equally  necessary  to  aver  that 
the  defendant  resided  in  the  county  to  which  the  process  was 
sent,  when  the  statute  in  such  a  case  only  authorizes  process  to 
"issue  against  the  defendant  to  the  sheriff  of  the  county  where 
he  resides."  That  the  residence  of  the  defendant  is  as  impor- 
tant as  that  of  the  plaintiff,  in  determining  the  jurisdiction  of 
the  court,  is  expressly  decided  in  the  case  of  Semple  v.  Anderson, 
4  Oilm.  546,  where  the  only  objection  to  the  jurisdiction  was 
that  the  declaration  did  not  show  t&at  Semple  was  a  resident  of 
the  county  in  which  the  suit  was  brought,  and  where  he  was 
served  with  process.  The  case  of  Linton  y.  Anglin,  12  HI.  284, 
is  also  directly  at  war  with  the  decision  in  the  case  of  Semple 
y.  Anderwn.  In  the  former  case,  where  it  appeared  by  the  rec- 
ord that  the  defendant  did  not  reside  in  the  county  where  he 
was  served  with  process,  the  court  nevertheless  sustained  juris- 
diction, construing  the  word  "resides,"  "to  include  the  place 
where  the  defendant  for  the  time  being  might  be,  whether  that 
waff  his  permanent  place  of  residence  or  not,"  while  in  Semple  y^ 
Anderson  the  court  intended,  in  the  absence  of  all  evidence  of 
the  fact  in  the  record,  that  the  defendant  did  not  reside  in  the 
county  where  he  was  served  with  process. 

In  view  of  all  these  decisions,  which  it  must  be  admitted  con* 
flict  in  principle  with  each  other,  I  feel  at  liberty  to  treat  the 
question  now  presented  unembarrassed  by  any  of  them.  The 
jurisdiction  of  the  circuit  courts  of  this  state,  and  of  the  judges 
thereof  in  their  respective  circuits,  is  extended  by  statute  "  over 
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all  matters  and  suits  at  common  law  and  in  chancery,  arising  in 
each  of  the  counties  in  their  respeotiTe  cirouifcs,  where  the  debt 
or  demand  shall  exceed  twenty  doUars:"  B.  S.,  c.  29,  sec.  29. 
By  a  fiction  of  law,  all  transitory  actions  are  supposed  to  arise 
in  the  county  where  the  action  is  brought.  The  practice  in 
pleading  is,  after  setting  forth  truly  the  place  where  the  con- 
tract was  entered  into  or  the  liability  incurred,  to  ayer  under  a 
videlicei,  that  such  place  was  within  the  county  wherein  the  suit 
is  pending,  and  by  this  allegation,  which  is  not  traversable, 
though  untrue  in  point  of  fact,  all  causes  of  action  of  a  transi- 
tory character  are  brought  within  the  jurisdiction  of  the  circuit 
court  of  the  particular  county  where  the  plaintiff  may  choose 
to  sue. 

Power  is  given  to  the  circuit  courts  by  section  30  of  the  revised 
statutes,  "  to  award  throughout  the  state,  and  returnable  in  the 
proper  county,  writs  of  injunction,  ne  exeat,  habeas  corpus,  and 
all  otherwrits  and  process  that  may  be  necessary  to  the  due  exe- 
cution of  the  powers  with  which  they  are  or  may  be  vested:" 
Sec.  31.  "  The  said  courts  shaU  respectively  have  power  to  hear 
and  determine  all  cases  of  treason  and  other  felony,  crimes, 
and  misdemeanors  of  whatever  kind,  that  may  be  committed 
within  any  county  or  place  within  their  respective  circuits,  and 
that  may  be  brought  before  them  by  any  rules  and  regulations 
provided  by  law."  The  circuit  court  is  also  a  court  of  record, 
has  a  seal  and  clerk:  Sees.  35,  40. 

If  these  various  statutory  provisions,  and  they  have  been  sub- 
stantially the  same  since  1819,  do  not  constitute  the  circuit 
courts  in  this  state  superior  courts  of  general  jurisdiction,  I 
know  not  what  would.  They  are  the  only  courts  of  general 
original  jurisdiction  in  civil  and  criminal  matters  in  the  state, 
and  possess  every  attribute  of  courts  of  record  of  general  juris- 
diction proceeding  according  to  the  coiurt  of  the  common  law. 

Assuming,  then,  that  the  circuit  court  of  Pike  county  is  a 
court  of  general  jurisdiction,  and  I  take  the  rule  to  be  abun- 
dantly settled,  it  is  to  be  presumed  to  have  had  jurisdiction  of 
every  case  adjudicated  by  it  till  the  contrary  appear. 

In  the  case  of  Peacock  v.  Bell,  1  Saund.  74,  which  is  a  leading 
case  upon  the  question  of  jurisdiction,  it  is  said:  "The  rule  for 
jurisdiction  is  this,  that  nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court  but  that  which  specially 
appears  to-be  so;  and,  on  the  contrary,  nothing  shall  be  in- 
tended to  be  within  the  jurisdiction  of  an  inferior  court  but  that 
which  is  so  expressly  alleged. 


Dec.  1851.]  Kenney  v.  Gbeeb.  447 

The  rule  thus  clearly  laid  down  has  been  recognized  and 
adopted — I  had  almost  said  nniTersallj — by  all  courts  from 
that  day  to  this:  Wheeler  v.  Baymond,  8  Cow.  811;  Foot  v.  Ste- 
vens, 17  Wend.  488;  Bloom  v.  Burdick,  1  Hill  (N.  T.),  139  (37 
Am.  Dec.  299];  Sir  Thomas  Cooke  Winford  t.  FoweU,  2  Ld. 
BAym.  1810;  MiUs  t.  MiHin,  19  Johns.  88;  Bac.  Abr.,  tit. 
Courts,  D,  8. 

Apply  the  rule,  above  laid  down,  to  the  record  of  the  Pike 
circuit  court,  offered  in  evidence,  and  there  can  not  be  a  doubt 
that  the  objection  that  the  cause  was  not  within  its  jurisdiction 
is  wholly  untenable. 

In  the  absence  of  anything  in  the  record  to  show  where  the 
parties  resided,  the  presumption  of  law  is  that  their  residences 
were  such  as  to  give  the  circuit  court  of  Pike  county  jurisdio* 
tion  over  their  persons.  Unless  such  be  the  presumption,  there 
is  no  distinction  in  this  respect  between  courts  of  general  and 
of  limited  jurisdiction. 

If  it  be  necessary  to  set  forth  upon  the  face  of  the  proceed- 
ings the  facts  which  authorized  the  circuit  court  of  Pike  coimty 
to  send  its  process  to  a  foreign  county,  then  the  rule  that  courts 
of  general  jurisdiction  are  to  be  presumed  to  have  had  jurisdic- 
tion till  the  contrary  appears  means  nothing,  for  there  is  no 
need  of  presumption  where  there  is  direct  proof. 

The  statute  prohibiting  the  suing  a  defendant  out  of  the 
coimiy  where  he  resides  or  may  be  found,  except  in  certain 
cases,  was  passed  subsequently  to  the  acts  conferring  upon  the 
circuit  court  general  jurisdiction  of  all  actions  arising  in  the 
county,  and  was  enacted  for  the  benefit  of  defendants,  not  to 
limit  the  jurisdiction  of  the  circuit  courts.  Its  object  was  to 
restrict  a  practice  which  had  before  obtained  of  suing  the  de- 
fendant in  any  county  of  the  state  which  the  creditor  might 
elect,  and  thereby  prevent  vexation  to  a  defendant  in  being 
wantonly  sued  in  a  remote  coimty. 

The  statute  gives  the  defendant  a  privilege,  and  being  a  privi- 
lege he  has  consequently  the  right  iio  waive  it,  and  must  be 
regarded  having  done  so,  unless  he  makes  his  objection  to  the 
writ  in  apt  time;  for  the  exception  is  not  to  the  jurisdiction  of 
the  circuit  court,  which,  as  before  shown,  has  cognizance  of  all 
transitory  actions,  but  to  the  writ  as  sued  out  and  returned  in  a 
wrong  county:  Cleveland  v.  Welsh,  4  Mass.  591;  Briggs  v.  Bank 
of  Nantucket,  5  Id.  94;  Hughes  v.  Martin,  1  Ark.  45^ 

it  was  enacted  by  a  statute  of  Alabama  as  follows:  "  No  free- 
holder of  this  territory  shall  be  sued  out  of  the  oouniy  of  his 
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permanent  residence; "  and  the  courts  of  that  state  have  held 
that  the  proper  mode  of  taking  advantage  of  this  statute  by  a 
defendant,  when  sued  in  a  foreign  county,  is  to  plead  in  abate- 
ment. 

So  in  New  Hampshire,  under  a  statute  which  declares  ''that 
all  personal  or  transitory  actions,  where  both  parties  are  inhab- 
itants of  this  state,  may  be  commenced  in  the  county  wherein 
either  of  the  parties  to  the  suit  may  be  an  inhabitant,  and  not 
elsewhere  in  this  state,"  the  courts  of  that  state  hold,  that  if  the 
objection  appear  on  the  face  of  the  writ,  the  writ  may  be  quashed 
on  motion;  otherwise  the  objection  must  be  taken  by  a  plea  ii\ 
abatement:  Eamea  t.  Carlisle,  3  N.  H.  130.  Unless,  therefore, 
the  defendant,  when  sued  in  a  foreign  county,  insists  upon  the 
privilege  which  the  statute  gives  him,  either  by  plea  in  abate- 
ment or  by  motion  at  the  proper  time,  the  court  is  bound  to 
presume,  either  that  he  has  waived  his  right  of  being  sued  in  his 
own  county,  or  else  that  the  facts  existed  which  authorized  a 
suit  against  him  in  the  foreign  county. 

So  far  from  holding  that  the  record  offered  in  evidence  was 
void  for  want  of  jurisdiction  over  the  person  of  the  defendant, 
we  are  of  opinion  that  the  objection  that  the  defendant  was 
sued  out  of  the  county  of  his  residence  could  not  have  been 
taken  advantage  of  by  the  defendant  in  the  original  action, 
except  by  plea  in  abatement,  or  perhaps  by  motion  interposed 
before  pleading  to  the  merits  of  the  action;  and  the  cases  here- 
tofore decided  conflicting  with  this  view  must  be  regarded  over- 
ruled. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  caoba 
remanded. 

Judgment  reversed. 

Oatok,  J.,  concurred  that  the  judgment  should  be  reversed, 
but  for  different  reasons  than  those  expressed  in  the  opinion,  as 
stated  by  Trumbull,  J.  He  veas  adverse  to  overruling  the  cases 
overruled  in  the  above  opinion. 


JuDGUszrr  of  Coubt  HAvma  No  Juannionoii  d  Vomt  See  Roffert  v. 
Evofu,  62  Am.  Deo.  390,  and  note. 

Objsotion  to  iNBUTFionNOT  OF  Pbocsbs  Ib  walved  by  not  taking  advan- 
tage of  it  in  time:  Cartwright  v.  Chabert^  49  Am.  Deo.  742.  Matter  in  abate- 
ment sboald  be  pleaded  befoee  jadgment:  Jfoy  t.  Stale  B*k  </^.  C7.,  40  Id. 
726. 

JnaisDicTtoif  OF  Coubt  or  Gxnxbal  Jvbisdiotion  is  Pbbsumxd,  bat 
prooeedingg  of  jottioes'  oonrta  most  show  Jntiadictional  facts:  See  Pahmer  t. 
Oaidqft  47  Am.  Dee.  41,  and  Spear  t.  Carter,  48  Id.  688,  and  oaaea  oited  in 
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the  notes  thereto.  The  prineipAl  cms  ta  dted  to  the  point  that  the  drenit 
conrt  of  Illinois  is  a  ooort  of  general  jQrisdiction»  and  nothing  is  presnmed 
to  he  oat  of  its  jnrisdiotion  bnt  what  speoially  appeals  to  be  so,  in  BaUton  v. 
Eughet,  13  IlL  473;  BamiUan  v.  Dewey,  22  Id.  491;  Dunbar  t.  BattoweU,  34 
Id.  170;  Haywood  v.  CoUmB,  60  Id.  842;  Sweartngtn  t.  €hdkk,  67  Id.  211; 
Wallace  t.  Cox,  71  Id.  540.  Appellata  court  can  not  presume  the  existence 
of  facta  in  support  of  a  judgment,  contrary  to  the  allegations  of  the  party  in 
whose  fayor  it  is  rendered  and  the  admiswons  in  the  record:  Luebetu  v. 
Tovmeend,  48  Am.  Dec.  723. 

Objxotioii  to  JURI8DIOIIOV  OF  Dbfbhbakt,  Waitsb  of,  by  appearance 
and  pleading  in  bar:  See  Per&ns  v.  PerUas,  18  Am.  Dec  120;  OarroUr.Lee, 
22  Id.  350;  Wot4ford  v.  DwQvm.  35  Id.  52;  JUttfo  v.  lAMit^  32  Id.  317,  and 
note;  Haama  y.  McKende,  43  Id.  122,  and  note  dting  prior  eases;  Pomdery. 
Moedy,  48  Id.  194. 

Whxbji  PBOonB  I88UI8  TO  FoBiiON  CocriiTT,  the  deolaratloii  need  not 
contain  an  ayerment  that  the  defendant  residea  in  the  county  from  wliidi  tha 
process  issues.  The  prindpal  case  is  dted  to  this  cfieot  in  QWUm  y.  Qra^^ 
14  HI.  416;  HamOtan  y.  Dewey,  22  Id.  491. 

Plea  of  Defkndant  Takiko  Adyantaob  of  his  buho  Sumi>  is  Wbovo 
CouNTT  is  a  plea  in  abatement,  and  this  can  not  be  set  up  by  demurrer  or 
urged  on  writ  of  error  after  default.  The  prindpal  case  is  dted  to  this  effect 
in  WaUrmsMT.  TuUU,  18IU.  292;  HamUUmr.Dew^,  22 Id.  491;  Hardyr. 
Adams,  48  Id.  532;  8coU  y.  WaOer,  65  Id.  182,  184;  WaUaee  y.  Cox,  71  Id. 
549;  Drake  y.  Drahe^  83  Id.  527.  The  rule  that  where  there  is  no  demurrer 
to  tiie  jurisdiction  of  the  court  below  it  is  too  late  to  raise  the  objection  on 
the  appeal  applies  only  to  cases  of  concurrent  jurisdiction,  and  has  no  place 
where  there  is  an  entire  want  of  jurisdiction  of  the  subject-matter:  Chreen  y. 
Creighton,  48  Am.  Dec.  742. 

Plba  in  Abatemuit  bt  Dxfkndiakt,  taking  adyantage  of  his  bdng  sued 
out  of  the  county  of  his  residence,  must  be  filed  in  "  apt  time."  The  prin- 
dpal caae  is  dted  to  this  point  in  HaUoway  y.  Frtemam,  22  HL  202;  TUmIs 
ifc.  R.  Co.  y.lROiaMS,  77  Id.  856;  Droit  ▼.  Drofc,  83  Id.  52& 
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CIS  iLUacn^  MS.] 

Ooram  OF  Qhb  Statx  asb  Bonia>  to  Gitb  Savb  Faitb  amu  GBnm  ta 
judicial  proceeding  had  in  a  sister  state  that  are  by  law  or  usage^giys■ 
to  them  in  the  courts  of  that  state. 

PBBDBiroT  OF  SuiT  IK  Onb  Statb  oan  NOT  BB  PLBAiOD  IN  Bab  or  abate- 
ment of  a  second  action  in  another  state  between  the  same  parties  and 
for  the  same  cause  of  action. 

PtoTDBNOT  OF    WbIT  OF   BbBOB  CAN   NOT   BB   PLBABKD  IN  AbATBXBNT   of 

another  action  in  the  same  state,  unless  the  writ  of  error  operates  as  a 
SMpenedeeu,  and  not  eyen  then  if  the  writ  of  ccxor  was  sued  out  after  the 
commencement  of  the  second  action. 

BSTKBaAL  OF  JUDOXBNT  EbSTORBS    PaBTIBS  TO  THBIB   ObIOINAL  Buunii 

■0  fur  as  this  can  be  done  without  prejudice  to  third  pswona. 
Am.  Dso.  You  UT— 3i 
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PLAnrrivr  havino  Regeitbd  Bmvmr  ntoM  Judomsht  Avtxbwabds  Rb- 
▼XRSXD  must  make  as  full  rertitation  to  the  defendant  as  the  eircum- 
staooes  of  the  case  will  permit,  and  the  defendant  will  have  his  appro- 
priate action  against  him. 

Rights  or  Thzbd  Pjdbsoks  abb  kot  Awbotbd  bt  Bbvbbsal  or  Judo- 
MBNT,  or  their  title  to  property  aoqnired  under  the  erroneous  judgment 
divested. 

Dbfbndant  must  Look  to  Plaintiw  Only  iob  RcDBBa  in  case  of  re- 
versal of  a  judgment  under  which,  prior  to  reversal,  third  perMns*  rights 
have  become  involved. 

AflsioNEB  OF  JuDOMBNT  Takbs  It  Subjbot  TO  All  Equitibs  subslBting 
between  the  original  parties,  and  is  not  entitled  to  proteotian  as  b<majid€ 
purchaser  under  an  erroneous  judgment. 

TBAirarsB  ov  Judombmt  does  not  Vbbt  Lbgal  Intbbbst  nr  Assiovbb, 
but,  as  it  is  a  mere  chose  in  action,  the  beneficial  interest  only  passes. 

In JUKonov  A0AIK8T  Pboobbdivcw  undbb  Judombnt  IK  OzTB  Statb,  ob- 
tained upon  a  judgment  in  another  state  wliich  has  subsequently  been 
reversed,  will  be  granted  when  the  defendant  is  guilty  of  no  laches  in 
the  assertion  of  his  rights. 

This  wba  a  bill  in  ohanoexyy  filed  l^  Loye  against  MoJilton* 
Faiifield,  Field,  Hall,  and  otheni,  praying  for  injunction  and 
other  relief.  The  injunction  and  other  relief  prayed  was 
granted.  From  this  decree  MoJilton  prayed  for  and  obtained 
this  appeal.    The  facts  are  stated  in  the  opinion  of  the  court. 

Davis  and  Edwards,  for  the  appellant. 

c/1  OiUespie  and  8.  T.  Logan,  for  the  appellee. 

By  Court,  Tbbat,  0.  J.  In  May,  1846,  Arthur  Fairfield  le- 
coyered  a  judgment  against  James  Loye  in  the  circuit  court  of 
the  county  of  St.  Louis,  in  the  state  of  Missouri,  for  eight  hun- 
dred dollars.  Field  and  Hall  were  the  plaintiff 's  attorneys.  In 
October,  1846,  the  sheriff  returned  the  execution  issued  thereon, 
satisfied  in  full,  by  the  order  of  the  plaintiff.  In  Noyember, 
1846,  Field  and  Hall  moved  the  court  to  vacate  the  entiy  <A 
satisfaction,  and  award  an  execution  on  the  judgment  to  enable 
them  to  coUect  the  sum  of  five  hundred  dollars,  on  the  ground 
that  so  much  of  the  judgment  was  assigned  to  them  by  Fairfield, 
with  the  knowledge  of  Love,  before  the  return  of  the  execution. 
On  the  ninth  of  January,  1847,  the  court  set  aside  the  entry  of 
satisfaction  as  to  five  hundred  dollars,  and  directed  an  execution 
to  issue  to  collect  that  amount  for  the  benefit  of  Field  and  HalL 
Love  resisted  the  motion,  and  took  a  bill  of  exceptions  to  the 
decision  of  the  court.  On  the  twelfth  of  January,  1847,  Love 
entered  a  motion  to  set  aside  the  order  vacating  the  entry  of 
satisfaction,  and  awarding  an  execution  on  the  judgment.    Hie 
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motion  was  OTemiled  on  the  eighth  of  Februaiy,  1847,  and  a 
bill  of  exceptions  taken  by  Love.  He  afterwards  sued  out  a 
writ  of  error,  and  at  the  March  term,  1850,  of  the  supreme 
court  of  Missouri,  the  order  of  the  circuit  court,  sustaining  the 
motion  of  Field  and  Hall,  was  reversed,  on  the  ground  that  the 
assignment  of  a  part  of  the  judgment  was  not  binding  on  Loye» 
unless  made  with  his  consent:  See  Lave  y.  Fairfield^  13  Mo. 
800. 

In  March,  1847,  Field  and  Hall,  in  the  name  of  Fairfield,  but 
to  their  use,  sued  out  of  the  Madison  circuit  court,  in  this  state, 
an  attachment  against  Love,  which  was  levied  on  certain  real 
estate.  They  declared  on  the  record  of  the  judgment  obtained 
in  Missouri,  and  alleged  that  five  hundred  dollars  thereof  re- 
mained due  and  unpaid.  Love  pleaded  nul  tiel  record  and  pay- 
ment. On  the  trial,  in  August,  1838,  Field  and  Hall  read  in 
evidence  the  record  of  the  judgment.  Love  introduced  a  tran- 
script of  the  record,  which  included  the  execution  and  the  return 
of  the  sheriff.  Field  and  Hall  then  produced  a  transcript  of 
the  proceedings,  subsequent  to  the  return  of  the  execution.  On 
this  evidence  the  court  rendered  a  judgment  against  Love  for 
five  hundred  and  sixty-nine  dollars  and  nine  cents,  and  awarded 
a  special  execution  against  the  property  attached.  Love  prose- 
cuted an  appeal  to  this  court,  where  the  judgment  was  affirmed » 
at  the  December  term,  1848.  See  Love  v.  Fairfield,  5  Gilm.  303. 
Field  and  Hall  subsequently  assigned  the  judgment  to  James 
T.  McJilton.  On  the  twenty-eighth  of  April,  1849,  under  a 
special  execution  issued  on  the  judgment,  the  real  estate  at- 
tached was  exposed  to  sale,  and  bid  in  by  McJilton  for  six 
hundred  and  thiriy-one  dollars,  who  received  a  certificate  of 
purchase  from  the  sheriff. 

On  the  tweniy-sixth  of  April,  1850,  Love  filed  a  bill  in  chan- 
cery, in  the  Madison  circuit  court,  against  Fairfield,  Field  and 
Hall,  and  McJilton,  setting  forth,  among  other  things,  the  fore- 
going facts,  and  alleging  that  McJilton  purchased  the  judg- 
ment with  f  uU  knowledge  of  all  the  previous  proceedings.  He 
prayed  that  the  sale  might  be  set  aside,  and  the  defendants 
enjoined  from  asserting  any  rights  under  the  judgment;  and  in 
the  event  that  relief  should  be  denied,  he  prayed  for  relief  to 
redeem  the  lands  from  the  sale,  and  brought  into  court  the 
amount  of  money  necessaiy  for  the  purpose.  An  injunction 
was  granted.  McJilton,  in  his  answer,  alleged  that  he  pur- 
chased the  judgment  for  a  valuable  consideration,  and  without 
any  knowledge  of  the  judgment  in  Missouri,  or  of  any  of  the 
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eabflequent  proceedings  thereon.  On  the  final  hearing  of  the 
cause,  in  September,  1851,  the  injunction  was  made  peipetual, 
«nd  leave  given  to  Love  to  withdraw  the  money  deposited. 
If cJilton  prosecuted  an  appeal. 

Under  the  constitution  of  the  United  States  and  the  legisla- 
tion of  congress  in  pursuance  of  its  provisions,  the  courts  of  this 
state  are  bound  to  give  the  same  faith  and  credit  to  judicial  pro- 
•ceedings  had  in  Missouri  that  are  by  law  or  usage  given  to 
them  in  the  courts  of  that  state.  When  such  proceedings  are 
drawn  in  question  before  our  courts,  their  regularity  and  validity 
are  to  be  determined,  not  according  to  our  laws,  but  with  refer* 
«nce  to  those  of  Missouri.  If  valid  and  binding  on  the  parties 
by  the  laws  of  Missouri,  the  proceedings  must  be  held  to  have 
the  like  force  and  effect  in  this  state:  JHUla  v.  Dwryee^  7  Oranch, 
481;  Eampton  v.  McConnel,  3  Wheat.  284;  Bimder  v.  Dawson, 
4  Scam.  536  [39  Am.  Dec.  430]. 

The  original  judgment  was  satisfied  of  record  by  the  return  of 
the  sheriff.  While  the  entry  of  satisfaction  remained  operative, 
the  judgment  was  whoUy  without  vitality.  The  record  formed 
no  basis  for  further  proceedings.  An  action  of  debt  could  not 
be  maintained  upon  the  judgment;  nor  could  final  process  issue 
for  its  collection.  But  the  order  of  the  court  vacating  the  entry 
of  satisfaction  as  to  five  hundred  dollars  imparted  to  that  extent 
vitality  to  the  judgment.  It  authorized  Field  and  Hall,  in  the 
name  of  Fairfield,  to  bring  an  action  on  the  record  or  to  sue  out 
another  execution  on  the  judgment.  We  are  bound  to  regard 
this  as  the  legal  effect  of  the  order  under  the  laws  of  Missouri. 
It  was  considered  by  the  parties  as  a  judicial  determination  of 
their  rights.  It  was  so  regarded  by  the  courts  of  that  state. 
The  highest  court  in  the  state  entertained  a  writ  of  error,  to 
inquire  into  its  validity.  And  this  action  of  the  courts  furnishes 
the  most  satisfactory  evidence  of  the  laws  of  Missouri,  and  of 
the  operation  and  effect  of  the  order.  What  effect  this  court 
would  give  to  a  like  order  of  one  of  our  circuit  courts  is  another 
question.  If  the  order  was  binding  on  the  parties  l^  the  laws 
of  Missouri,  it  must  be  held  to  have  the  same  force  and  effect  in 
this  state. 

In  this  state  of  the  case,  the  parties,  having  the  control  of  the 
judgment,  come  into  Illinois  and  sue  out  an  attachment  against 
the  estate  of  Love,  to  coerce  payment  of  the  amount  appearing 
to  be  due  by  the  record.  He  pleaded  nul  tiel  record,  and  thus 
put  them  upon  strict  proof  of  the  existence  of  the  judgment. 
He  likewise  attempted  to  show  that  the  judgment  was  fully 
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satisfied;  but  the  order,  setting  aside  the  entry  of  satisfaction, 
effectually  concluded  him.  It  was  a  direct  adjudication  of  the 
court  in  which  the  proceedings  were  had,  that  the  judgment 
still  continued  operative  and  unsatisfied.  So  long  as  the  order 
remained  unreversed,  Love  was  precluded  from  sustaLning  hia 
plea  of  payment.  If  he  had  offered  to  introduce  proof  of  pay- 
ment to  Fairfield,  he  would  have  encountered  the  conclusive 
objection  that  the  court,  before  which  the  judgment  was  obtained^ 
had  judicially  determined  that  the  payment  was  made  in  fraud 
of  the  rights  of  Field  and  Hall,  and,  therefore,  could  not  be 
interposed  to  defeat  an  action  brought  for  their  benefit.  Nor 
could  he  have  relied  on  the  pendency  of  a  writ  of  error  in 
Missouri,  as  a  defense  to  the  action  in  this  state.  The  pendency 
of  a  suit  in  one  state  can  not  be  pleaded  in  bar  or  abatement  of 
a  second  action  in  another  state,  between  the  same  parties  and 
for  the  same  cause  of  action:  Bourne  v.  Joy,  9  Johns.  221;  Walsk 
V.  Durbin,  12  Id.  99.  And  the  pendency  of  a  writ  of  error  can 
not  be  pleaded  in  abatement  of  another  action  in  the  same  state, 
unless  the  writ  of  error  operates  as  a  supersedeas,  and  not  even 
then  if  the  writ  of  error  was  sued  out  after  the  commencement  of 
the  second  action:  Eailman  v.  Bwckmaster,  3  Gilm.  498;  Jenkins 
V,  Fepoon,  2  Johns.  Cas.  812;  Prinn  v.  Edwards,  1  Ld.  Eaym.  47. 

Under  these  circumstances,  it  is  manifest  that  Love  was  not 
guilty  of  any  laches  in  the  assertion  of  his  rights.  He  resorted 
to  the  only  effectual  means  to  remove  the  obstacle  in  the  way  of 
a  perfect  defense  to  the  action  in  this  state;  the  prosecution  of 
a  writ  of  error  to  reverse  the  order  vacating  the  entry  of  satis- 
faction. But  the  course  of  proceeding  in  Missouri  did  not  en- 
able him  to  accomplish  that  object  until  the  judgment  waa^ 
recovered  in  this  state,  and  his  lands  subjected  to  sale  for  ita^ 
satisfaction. 

What  was  the  effect  of  that  reversal  upon  the  rights  of  the 
parties?  It  restored  the  entry  of  satisfaction,  and  left  the  judg* 
ment  discharged  of  record.  It  exonerated  Love  from  the  pay- 
ment  of  any  part  of  the  judgment  to  Field  and  Hall.  It  left 
the  judgment  in  this  state  without  the  least  foundation  upon 
which  to  rest.  The  law  is  well  settted,  that  if  a  judgment  is 
reversed,  the  parties  are  to  be  restored  to  their  original  rights, 
so  far  as  it  can  be  done  without  prejudice  to  third  persons.  If 
the  plaintiff  has  derived  any  benefit  from  the  judgment,  he 
must  make  as  full  restitution  to  the  defendant  as  the  circum- 
stances  of  the  case  will  permit.  If  he  has  received  payment  in 
money  from  the  defendant,  the  latter  oan  recover  it  back  in  an 


454  McJiLTON  V,  LovB.  [Illinois, 

action  of  indebitatua  assumpeU.  If  he  has  obtained  money  by 
the  sale  of  the  properly  of  the  defendant,  the  latter  may  recover 
it  as  so  much  money  had  and  received  to  his  use.  If  he  has 
purchased  in  property  under  the  judgment,  and  still  retains  the 
ownership,  the  defendant  may  recover  the  specific  property  in 
the  appropriate  action.  If  he  has  aliened  the  property,  he  is 
responsible  to  the  defendant  for  its  value.  But  the  rights  of 
third  persons  are  not  affected.  Thoir  title  to  property  acquired 
under  an  erroneous  judgment  is  not  divested  by  its  reversal. 
In  such  case  the  defendant  must  look  to  the  plaintiff  for  redress. 
These  principles  are  too  well  established  by  authority  to  re- 
quire further  discussion:  Bank  of  United  States  v.  Bank  of  Waahr 
ington,  6  Pet.  8;  Clark  v.  Finney,  6  Cow.  297;  Green  v.  Stone, 
1  Har.  &  J.  405;  McLagan  v.  Brown,  11  111.  519;  Steelman  v. 
Cheeseman,  Pen.  120;  Huhbell  v.  BroadtoeU'a  Adm'ra,  8  Ohio,  120. 

The  complainant  made  out  a  clear  case  for  the  interposition  of 
a  court  of  equity,  as  against  Fairfield,  and  Field  and  Hall. 
And  McJilton  occupies  no  more  favorable  position.  He  is  not 
a  stranger  to  the  judgment.  He  is  not  entitled  to  protection,  as 
a  bona  Jlde  purchaser  under  an  erroneous  judgment.  He  was 
the  assignee  of  the  judgment,  and  had  the  control  of  the  execu- 
tion, when  he  became  the  purchaser  of  the  lands.  By  the  as- 
signment, he  succeeded  to  no  greater  rights  than  Field  and  Hall 
had  under  the  judgment.  He  took  the  judgment,  subject  to  all 
the  equities  subsisting  between  the  original  parties:  Eimes  v. 
Bamilz,  8  Watts,  39;  Chamherlin  v.  Day,  8  Cow.  353;  Jeffries 
V.  Evans,  6  B.  Mon.  119  [43  Am.  Dec.  158];  Maghee  v.  Kellogg, 
24  Wend.  32.  A  judgment  can  not  be  so  transferred  as  to  vest 
the  legal  interest  in  the  assignee.  It  is  a  mere  chose  in  action, 
and  the  beneficial  interest  only  passes  by  the  assignment.  The 
assignee,  however,  has  the  right  to  enforce  its  collection  for  his 
benefit,  and  for  that  purpose  to  use  the  name  of  the  party  pos- 
sessing the  naked  legal  interest.  And  the  courts  will  protect 
him  against  the  acts  of  the  assignor,  and  also  against  the  acts  of 
the  debtor,  after  he  has  notice  of  the  assignment.  But  he  takes 
the  judgment  subject  to  all  defenses  that  existed  against  it  in 
the  hands  of  the  party  from  whom  he  received  it. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Rkvxbsal  or  Judgment,  RuarrruTioy  or  Propbbtt  upon:  Itemimg  v. 
Riddkts  Bx^r,  50  Am.  Dec  119,  and  note  citing  prior  cases.  The  principal 
case  iu  cited  in  Smith  v.  Zent,  S3  Ind.  87,  to  the  point  that  where  property  if 
■old  upon  a  judgment  which  is  afterwaida  revened,  the  owner  may  reoovw 
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from  the  exeoatioo  creditor  the  amount  received  from  each  sale,  or  the  value 
el  the  property. 

JuDOMBNTS  AKD  PsocBEDiNOS  ov  SiSTSR  Statk:  See  cases  cited  in  note 
to  Ewer  v.  Cqffiii,  48  Am.  Dec  589;  Settle  v.  AUimm^  52  Id.  383.  Such  jadg- 
■lent  18  impeachable  for  frand  or  want  of  JTurisdiotion:  DavU  v.  Smith,  Id. 
279.  To  the  point  that  the  same  faith  and  credit  are  to  be  given  the  judg- 
ments and  proceedings  of  a  sister  state  as  they  receive  in  the  conrte  of  that 
state,  the  principal  case  is  cited  in  Lawrence  v.  Jarvis,  32  III.  310. 

Pkndbnoy  or  Action  in  Anothkr  Jubisdiotion,  whkn  Pleadable:  See 
Lcwry  v.  HaU,  37  Am.  Dec.  495.  Pendency  of  suit  in  one  stete  can  not  be 
pleaded  in  bar  or  abatement  of  a  second  action  in  another  stete,  even  though 
it  be  between  the  same  parties  and  for  the  same  cause  of  action.  The  prin- 
cipal case  is  cited  to  tliis  point  in  AUen  v.  WaU,  69  IlL  658.  In  Loring  v. 
Marshy  2  ClifiF.  322,  it  is  cited  to  the  point  that  the  pendency  of  another 
action  in  a  stete  court  is  not  a  good  plea  in  abatement  of  a  suit  in  a  circuit 
eourt. 

RioBTs  OF  Third  Pebsons  Acquibbd  undbb  Ebboneous  Judgment  are 
not  diveeted  by  a  reversal  thereof:  See  Ponder  v.  Moaely,  48  Am.  Dea  194; 
MeCormkk  v.  McClttrt,  39  Id..441;  Saulet  v.  Drettx,  15  Id.  173;  Phmipev. 
JokMon^  12  Id.  505;  Wood  v.  Jackeon,  22  Id.  603;  Taylor  v.  Boyd,  17  Id. 
i03;  Porter  v.  Bobmson^  13  Id.  153;  Woodcock  v.  Bewnet,  13  Id.  568;  Dabney 
V.  Maiming,  17  Id.  597.  The  principal  case  is  cited  as  authority  on  this 
point  in  Cfoudy  v.  HaU,  36  IlL  320;  Ouiteau  v.  Wisely,  47  Id.  436;  IVadhams 
V.  Chty,  73  Id.  422;  Homer  v.  Zimmerman,  45  Id.  23;  MnJIford  v.  Stalzenback, 
46  Id.  309;  Feaeter  v.  Fleming,  56  Id.  460;  Oalpin  v.  Page,  18  WaU.  375. 

Assignee  or  Judgment  Takes  It  Subject  to  All  Equities  existing  be- 
tween the  original  parties:  See  Orave»  v.  Woodbury,  40  Am.  Dec.  296;  Jef' 
firiee  v.  Evans,  43  Id.  158,  and  cases  cited  in  the  notes  thereto.  The  prin- 
cipal case  is  cited  to  this  point  in  Hughes  v.  Trahem,  64  HI.  54;  Pa^field  v. 
€reen,  85  Id.  531. 

When  Judgment  will  be  Enjoined:  See  FowUr  v.  Lee,  32  Am.  Dea  172; 
/ones  V.  Cvmmfreial  Bamk  qfCUumbtu,  35  Id.  419;  Shnerson  v.  UdaU,  37  Id. 
•04;  Thrdkelds  v.  CampbeU,  44  Id.  884;  Hamilton  ▼.  Adams,  50  Id.  150. 
The  principal  case  in  cited  in  Babooek  v.  McCasnmntf  53  IlL  21 7»  to  the  point 
that  injunction  will  be  granted  against  proceedings  on  a  judgment  obtained 
M  a  judgment  of  another  stete  sinoe  revenad. 


CASES 
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HODDY  V.  HOABD. 

0BA1ITOB   CULV   NOV   BB   BlQUIItED   TO    EZBCUTB   8lCX)XII>   DSKD  wfaflTS  OHO 

previooBly  execnted  has  been  loet  or  destroyed  while  In  the  gnmtee'p 
potteBiion. 
Avfii>AyiT  OF  Lofls  OF  ImTBUM ENT 18  Nbosssabt  to  nutidii  a  bill  in  eqvitf 
lOfilring  velief  in  oimoi  of  eaoh  sappoeed  lose. 

Ebbob.    Bill  in  ohanoeiy.    The  opixuon  states  the  esse. 

J.  B.  Howe^  for  the  plaintiff. 

E,  A.  MoMdhon^  for  the  defendant. 

By  Oonrt,  Smixh,  J.  HeBeldah  Hoard  filed  a  hill  in  ohan- 
eeiy  against  Washington  Hoddy»  alleging  that  in  the  year  1838 
he  purchased  a  certain  tract  of  land  of  the  said  Hoddy,  for  a 
valuable  consideration,  which  he  paid,  and  received  a  deed;  that 
a  few  days  after  the  deed  had  been  receiyed  the  complainant's 
house  took  fire,  and  the  deed,  together  with  other  property,  was 
destroyed;  and  that  the  complainant  was  thus  left  without  any 
evidence  whatever  of  his  title  to  the  land  he  had  purchased. 

The  bill  further  alleges  that  the  complainant  had  frequently 
requested  Hoddy  to  give  him  another  deed  to  the  premises, 
offering  to  pay  all  the  expenses  of  said  second  deed,  but  that 
Hoddy  refused  to  comply  with  this  request.  The  prayer  is  that 
Hoddy  be  compelled  to  execute  a  deed  for  the  premises,  and  for 
general  relief.  Hoddy  being  a  non-resident,  notice  was  given 
him  of  the  pendency  of  the  suit  by  publication,  and  upon  his 
failing  to  appear,  a  decree  was  rendered  pro  oon/inso.    The  de- 
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ciee  ordered  a  commissioner  to  make  a  deed  oonyeyingto  Hoard 
all  the  right,  title,  and  interest  of  Hoddy,  and  of  all  previous 
claims  under  him,  in  the  said  premises,  in  as  full  and  perfect  a 
manner  as  the  same  were  conveyed  by  the  deed  mentioned  in  the 
bill  of  complaint. 

A  deed  was  accordingly  made  and  confirmed  by  the  court  con- 
veying all  the  right,  tiUe,  and  interest  of  Hoddy  in  and  to  said 
premises  to  Hoard, ''  in  as  full,  complete,  and  ample  a  manner  as 
the  said  Hoddy  did  or  could  hold  iJie  same  previous  to  the  exe- 
cution of  the  deed  heretofore  made  and  destroyed  by  fire  as 
specified ''  in  the  bill  of  complaint. 

The  court  also  decreed  that  Hoddy  should  pay  the  costs  of  the 
proceedings.  This  decree  is  erroneous.  We  know  of  no  principle 
in  equity  jurisprudence  by  which  a  grantor  can  be  required  to 
execute  a  second  deed  where  one  previously  executed  has  been 
lost  or  destroyed  while  in  the  poeeesion  of  the  grantee.  Oourts 
of  equity  will,  indeed,  establish  the  possession  of  a  party  who 
claims  title  under  a  deed  which  has  been  lost  or  destroyed,  or 
grant  such  other  relief  as  the  particular  circumstances  of  the  case 
may  require;  but  this  ought  not  to  be  done  at  the  expense  of  him 
who  executed  the  lost  instrument,  for  he  is  under  no  obligation  to 
preserve  the  evidences  of  the  grantee's  title,  or  to  furnish  a  new 
deed  if  the  deed  originally  delivered  to  him  should  be  lost. 

In  cases  of  supposed  lost  instruments  where  relief  is  sought, 
an  affidavit  of  the  loss  of  the  instrument  is  necessary  to 
sustain  the  bill:  1  Story's  Eq.  Jur.  88.  In  this  case  there  was 
no  such  affidavit.  The  bill  is  not  sworn  to,  and  it  contains 
no  description  of  the  contents  of  the  deed  alleged  to  be  lost,  or 
of  the  title  or  interest  conveyed  by  it.  The  complainant  merely 
states  that  he  has  lost  a  deed  for  a  certain  tract  of  land,  deliv- 
ered  to  him  by  the  defendant,  and  prays  that  the  defendant  may 
be  compelled  to  make  him  another.  The  bill,  therefore,  pre- 
sents no  grounds  for  equitable  relief. 

The  decree  is  reversed.  Cause  remanded  with  instructions  to 
dismiss  the  bill  at  the  costs  of  the  complainant.    Costs  here. 


Lost  ob  Bmixotsd  Dud— Bziounoii  ov  Ahothib,  whxv  DaoeuDt 
Biigh^B  ffeinr.  Banks,  n  Am.  D90. 126;  Wadt^s  Heir»  t.  Gremwood,  40 IJL 
769;  Hard  v.  Bough,  46  Id.  91. 

Equitt  JnaisDionoH  in  Cass  or  Lost  ob  Dbstbotxd  Irstbumsiteb,  in 
Qbnxbal. — Lo8t  bonds:  Carter  v.  t/bnes,  49  Am.  Dec.  425;  Edwards  v.  McKee, 
18  Id.  474,  and  notes  thereto;  loet  negotiable  notes:  Thayer  v.  £tiiy*,  45  Id. 
671;  JBdwardB  v.  JteKee,  13  Id.  474,  and  notes;  lost  wills:  AtdboMMV.JM- 
M,  47  Id.  622;  Mamingitar  r.  ^e%,  45Id.  679,  and  notas;  mAmaDkkey 
V.  MaleM,  S4  Id.  130. 
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Admusibiutt  of  Pabol  Evu)knob  to  PfeovB  Lost  Wbitiho:  Purdm  v. 
Alda^  34  Am.  Deo.  51,  and  note. 

Afrdayit  or  Loas  Rxquisttk  to  SuBXAni  Bill:  CmrUtU  ▼•  Bmmmyt  ^ 
Ind.  24S|  citing  the  principal  oaae. 


Davib  v.  Lane. 

[a  INDXAKA,  648.] 

i'mwiODrT  IS  Showh  Substaktially  to  have  been  Bmxumbmd  BT  GoUBiT 
Of  BaooBD  of  another  state  by  a  declaration  in  debt  on  each  Judgment, 
in  the  ordinary  fonn  in  debt  on  a  domestic  jadgment  of  a  coort  of  record, 
deacribing  the  judgment,  and  saying,  "as  by  the  record  and  proceedings 
thereof  remaining  in  said  coart  fully  appears,"  eta 

Obouvd  ior  Plba  of  Nil  Debit  not  Fitbnishbd,  becaoae  a  declaration 
in  debt  on  a  judgment  of  another  state  did  not  show  that  the  court  had 
jurisdiction  of  the  person  of  the  defendant. 

Nil  Debit  oak  not  be  Pleaded  to  Suit  on  Judoment  of  a  court  of  an- 
other state. 

Ebbob.    Debt    The  opinion  siateB  the  case. 

A.  P.  Ecvey^  for  the  plainfnffB. 

J.  Piicher,  for  the  defendant. 

By  Court,  Blaqefobb,  J.  This  was  an  action  of  debt,  brought 
by  Lane  and  one  Thomas  against  Davis,  on  the  judgment  of  a 
court  in  another  state.  The  declaration  is  to  the  following 
effect:  For  that  whereas  the  plaintifb,  heretofore,  to  wit,  at  the 
May  term  of  the  circuit  court  for  the  county  of  Claiborne  and 
state  of  Mississippi,  held  at  Port  Oibson,  in  said  county,  on,  etc., 
by  the  consideration  and  judgment  of  said  court,  recoyered 
against  the  defendant  the  sum  of  one  hundred  and  forty-two 
dollars  and  eighty  cents,  the  sum  above  demanded,  which,  in 
and  by  said  court,  was  then  and  there  adjudged  to  the  plaintiffs 
for  their  damages  which  they  had  sustained  by  reason  of  the 
non-performance  by  the  defendant  of  certain  promises  and  un- 
dertakings then  lately  made  by  the  defendant  to  the  plaintiffs, 
and  also  their  costs  and  charges  by  them  about  their  suit  in  this 
behalf  expended,  which  costs  and  charges  amount  to,  etc., 
whereof  the  defendant  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  said  court  fully  appears;  which 
judgment  remains  in  full  foroe,  etc.  Whereby  an  action  hath 
aoorued,  etc.  Plea,  nU  debii.  Qeneal  demurrer  to  the  plea, 
and  judgment  for  the  plainti&,  one  of  whom  has  since  died. 

Tbu»  defendant  contends  that  the  dedazation  does  not  avei 
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that  the  judgment  saed  on  was  rendered  by  a  court  of  record, 
or  by  a  court  haying  jurisdiction  of  the  person  of  the  defendant; 
and  that,  therefore,  nil  debit  was  a  good  plea.  The  declaration 
is  in  the  ordinary  form  in  debt  on  a  domestic  judgment  of  a 
court  of  record:  2  Oh.  PI.  482.  It  describes  the  judgment  of 
the  court,  and  then  says,  ''as  by  the  record  and  proceedings 
thereof  remaining  in  said  court  fully  appears,"  etc.  We  think, 
therefore,  that  it  is  shown  substantially  that  the  court  render- 
ing the  judgment  was  a  court  of  record.  The  circumstance 
that  the  declaration  does  not  show,  in  express  terms,  that  the 
court  had  jurisdiction  of  the  person  of  the  defendant  can  be  no 
ground  for  the  plea  of  nil  ddnl.  That  plea  is  only  admissible 
where  the  suit  is  founded  on  a  matter  of  fact.  The  foundation 
of  the  present  suit  is  a  judgment  of  a  court  of  record  in  Missis- 
sippi. Had  the  suit  been  brought  in  that  state,  the  defendant 
could  not  have  pleaded  nil  debit,  because  the  common  law,  which 
must  be  presumed  to  be  in  force  there,  does  not  permit  such 
plea  to  a  suit  on  a  record.  By  the  constitution  of  the  United 
States,  and  an  act  of  congress  of  1790,  the  judgment  of  a  court 
in  any  one  of  the  states  has  the  same  faith  and  credit  in  the  other 
states  that  it  has  in  the  state  where  it  was  rendered:  Const., 
art.  4,  sec.  1;  1  Stats,  at  Large,  122.  The  judgment  before 
us,  therefore,  being  matter  of  record  in  Mississippi,  must  be 
treated  as  matter  of  record  here;  and  the  general  issue  to  the 
suit  is  not  nU  debit,  but  nvl  tiel  record. 

The  supreme  court  of  the  United  States  long  since  decided 
that  nil  debit  could  not  be  pleaded  to  a  suit  on  the  judgment  of 
a  court  of  another  state:  MiUa  y.  Duryee,  7  Oranch,  481;  Hamp- 
ion  v.  McConnel,  3  Wheat.  234.  That  court  recently  referred  to 
those  cases,  and  said  that  the  language  of  the  court  in  Mills  y. 
Duryee  does  not  admit  of  the  interpretation  that  a  plea  not 
denying  the  judgment,  but  which  resists  it  upon  the  ground  of 
a  release,  payment,  or  a  presumption  of  payment  from  the  lapse 
of  time,  may  not  be  pleaded.  The  court  said  also,  at  the  same 
time,  that  the  decision  in  Hampton  y.  McConnel  was  not  intended 
to  exclude  such  defenses  as  those  first  mentioned,  or  such  as 
inquire  into  the  jurisdiction  of  the  court  which  rendered  the 
judgment:  MoElmjoyle  y.  Cohen,  13  Pet.  312.  That  case  does 
not  interfere  with  the  previous  decisions  of  the  ooiurt  against  the 
plea  of  vXL  debit,  on  general  demurrer,  in  suits  like  the  present 

Were  the  plaintiff  compelled  in  these  oases  to  join  issue  on 
the  plea  of  nU  debit,  the  defendant  would  have  the  right  to  prove 
tbat  the  judgment  sued  on  ought  not  to  have  been  rendered,  on 
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the  ground  that  the  caase  of  action  had  not  been  eetabliehed. 
There  would,  on  such  issue,  be  a  retrial  of  the  merits  of  the 
original  suit,  which  is  certainly  not  allowable. 

This  decision  accords  with  the  opinion  expioaaod  by  the  ooorl 
in  BbU  T.  JUoway,  2  Blackf.  108. 

The  judgment  is  afSrmed,  with  costs. 


JunoMsiiTB  OF  OouBSB  OF  AxoTHsa  Statb.  Eftsot  of,  in  geneiml:  Dank 

▼.  StnUh,  48  Am.  Dee.  279,  and  note  referring  to  prior  cases;  and  see  Dudley 
▼.  Lind$ey,  50  Id.  622,  and  note,  on  the  effect  of  jndgments  of  courts  of  the 

United  States. 

Nn.  Debit  gav  not  bi  Plbadbd  to  Dbbt  on  Judombnt  of  Anotubb 
Statx:  Skumwa^  t.  StiUman^  15  Am.  Dec.  374;  Neweomb  ▼.  Peeif  44  Id. 
840;  Buchanan  v.  Port,  5  Ind.  265,  citing  and  following  the  principal  case; 
and  in  IndianapoUs  etc  R^y  ▼.  Bialey,  60  Id.  62,  where  an  answer  to  a  suit 
on  a  judgment  by  the  sapreme  court  of  New  York  was  that  defendants  "  do 
not  owe  the  said  sum  of  money  above  demanded,  or  any  part  thereof,"  etc,  the 
court  said  it  was  "the  old  plea  of  nU  debUt  and  is  an  insufficient  answer, "  cit- 
ing the  principal  case;  but  in  HaU  t.  fViUkuns,  17  Am.  Dec  356,  it  was  said 
that  under  nil  debU  pleaded  to  debt  on  a  judgment  of  a  sister  state,  it  seems 
that  the  defendant  may  show  want  of  jurisdiction  to  render  the  judgment; 
and  for  a  case  of  an  action  at  law  on  a  decree  of  a  court  of  equity  of  another 
state,  where  both  the  pleas  of  mi  debit  and  nul  tiel  record  were  held  bad  on 
demurrer,  see  Etfons  t.  Totem,  11  Id.  717;  but  if  the  action  be  brought  upon 
a  foreign  judgment,  nil  debit  may  be  pleaded:   WiUkane  v.  Pretton,  20  Id.  170. 

The  fbinoipal  oasb  is  fubthbb  citbd  in  Hainea  ▼.  Kent,  11  Ind.  126»  * 
to  tne  point  that  in  a  suit  upon  Judgments  taken  by  confession  for  a  bona  fUU 
debt,  Uie  defendant  can  not  set  up  as  fraud  m  obtaining  the  judgments  that 
the  plaintiff  had  failed  to  perform  his  part  of  a  contract  which  had  been  so- 
tared  into  by  him  as  an  inducement  to  such  confession. 


Doe  ex  deal  Hobieb  v.  Hall. 

(a  lanxuu.  fiM.] 

Bona  Fidb  Pubcbabkb  at  Shbbiff's  Salb  will  Hold  Laud  where  tlit 
Judgment  creditor  had  conveyed  it  away  previooaly  to  the  JadgmenA 
against  him,  but  the  deed  had  not  been  put  upon  record  within  the  time 
required  by  statute,  nor  prior  to  the  recording  of  the  sheriff's  deed. 

PVBCHASEB  AT    SHXBIFF'S    SaLS    StaNDS,  IN    RXLATION    TO    RxaiBTKATION 

Law,  as  though  he  were  a  parcfaaser  at  the  same  date  from  the  eimmtioii 
defendant  himself. 
Rbookdino   of  CoNYmrANCB  OF  Bbal  Estatb  in  Indiana  is  nqoirad 
within  ninety  days  from  its  execution,  be  it  executed  without  or  wttkia 
the  state. 

Ebbob.    Ejeotment.    The  opimon  states  the 
•T.  MofniKm  and  8.  A.  MEffcr^  for  the 
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B.  Brachenridge,  for  the  defendant. 

By  Oourt,  Pebeinb,  J.  Ejectment  for  a  tract  of  land  in  Wella 
county.  The  suit  is  upon  the  demise  of  Bobert  Hosier,  and  is 
against  Adnah  Hall,  who  was  in  possession  under  a  sheriff's 
deed.     Judgment  below  for  the  defendant. 

It  appears  that  in  1839  Peter  Studebaker,  then  being  the  legal 
owner  of  the  land  in  question,  conveyed  it,  in  fee  simple,  to 
Zimri  Hosier,  of  Ohio.  The  conveyance  was  duly  recorded  in 
Wells  county.  In  September,  1844,  James  E.  Greer,  agent  of 
said  county,  obtained  judgment  in  the  Wells  circuit  court  against 
said  Zimri,  on  execution  upon  which,  on  the  eleventh  of  October, 
1844,  the  sheriff  of  the  couniy  sold  said  land  to  the  defendant. 
Hall,  who  received  the  sheriff's  deed  on  the  day  of  sale,  had  the 
same  immediately  recorded,  and  was  in  possession  in  August, 
1846,  when  this  suit  was  commenced.  The  land  sold  for  more 
than  the  amount  of  the  judgment,  and  said  Zimri  received  the 
overplus. 

On  the  fourteenth  of  December,  1841,  said  Zimri  Hosier  made 
a  deed  at  Montgomery  county,  Ohio,  conveying  said  land  to 
Bobert  Hosier,  the  lessor  of  the  plaintiff.  This  deed  was  not 
filed  for  record  till  the  eleventh  of  July,  1846.  There  is  no  ev- 
idence that  Bobert  ever  took  possession,  or  that  Hall  had  any 
notice  of  his  purchase;  nor  does  it  appear  whether  the  land  was 
occupied  or  vacant  at  the  sheriff's  sale. 

Here,  then,  is  a  bonajide  purchaser  at  sheriff's  sale,  of  land 
which  the  judgment  debtor  had  conveyed  away  previously  to 
the  judgment  against  him,  but  the  deed  for  which  had  not  been 
put  upon  record  within  ninety  days  of  its  execution,  nor  prior 
to  the  recording  of  the  sheriff's  deed;  and  the  question  is,  Will 
the  purchaser  at  sheriff's  sale  hold  the  land? 

In  Orth  V.  Jennings,  8  Blackf .  420,  this  court  held  that  a  pur- 
chaser at  sheriff's  sale  stood,  in  relation  to  the  registration  law, 
as  though  he  were  a  purchaser,  at  the  same  date,  from  the  execu- 
tion defendant  himself ;  and  such  a  purchaser,  under  the  circum- 
stances of  this  case,  would  hold,  unless  the  fact  that  the  deed  by 
the  execution  defendant,  Zimri  Hosier,  to  the  lessor  of  the 
plaintiff,  Bobert  Hosier,  was  made  in  another  state,  would  pre- 
vent. It  is  contended  that  section  7,  page  812,  of  the  revised 
statues  of  1838,  in  force  when  the  deed  under  consideration  was 
made,  did  not  make  void,  as  to  a  subsequent  purchaser,  an  un- 
recorded deed  executed  in  another  state,  and  the  language  of 
that  section  alone  well  justifies  such  a  conclusion;  but  consid- 
ered in  connection  with  section  11,  page  813,  of  the  same  statutes, 
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and  with  the  evils  that  must  result  from  a  different  construction, 
we  think  the  legislature  intended  that  all  deeds  conveying  land 
in  this  state  should  be  recorded,  be  they  executed  wheresoever. 
And  even  if  we  are  wrong  in  this,  we  think  tlat  section  25,  i>age 
418,  revised  statutes  of  1843,  should  be  so  construed  as  to  oper^ 
ate  upon  the  deed  in  question.  That  section  requires  eveiy 
conveyance  of  any  real  estate  in  this  state  to  be  recorded 
within  nineiy  days  from  its  execution.  This  section  came 
into  force  in  April,  1844,  and  the  deed  from  Zimri  to  Bobert 
Hosier  was  not  recorded  till  July,  1846.  The  sheriff's  deed  to 
Hall  was  recorded  in  October,  1844.  It  is  true  that  a  deed  exe- 
cuted before  the  passage  of  the  foregoing  section  could  not  be 
recorded  within  uinety  days  from  the  date  of  the  deed,  but  it 
could  in  ninety  days  from  the  coming  into  force  of  the  sec- 
tion, and  there  can  be  no  hardship  in  giving  it  a  construction 
requiring  deeds  to  be  so  recorded;  and  did  the  statute  of  1838 
not  apply  to  every  deed,  the  mischief  to  be  prevented  would 
demand  such  a  construction  of  the  law  of  1843. 
The  judgment  is  affirmed,  with  costs. 


Rights  of  PuBOBASKa  at  Exsoution  Salk,  as  Rboabds  Prioritixs.— 
The  dootrine  of  the  principal  case,  that  a  purchaser  at  a  sheriff's  sale  stands, 
in  respect  to  the  registration  laws,  as  thongh  he  had  purchased  from  the  exe- 
cation  defendant,  was  approved  in  Ros9er  v.  Bingham,  17  Ind.  544,  and  ap- 
plied to  a  case  where  a  decree  for  the  specific  performance  of  a  contract  to 
purchase  land  was  obtained,  but  the  deed  ordered  to  be  made  by  a  commis- 
sioner, although  recorded  among  the  records  of  the  court,  was  not  recorded 
in  the  recorder's  office  until  several  years  Uter,  during  which  time  the  land 
had  come  into  the  hands  of  one  who  purchased  for  a  valuable  consideration, 
in  good  faith  and  without  notice,  and  who  had  his  deed  duly  recorded,  the 
court  holding  that  the  title  by  the  decree  was  thereby  defeated.  A  bonaJUU 
purchaser  without  notice,  at  an  execution  sale,  before  he  receives  a  sheriff's 
deed,  is  not  affected  by  notice  subsequently  acquired  of  a  prior  equity:  Hal' 
ley  V.  Oldham,  41  Am.  Dec.  262;  OviaU  v.  Brown,  45  Id.  539.  A  purchaser 
of  land,  held  by  an  unregistered  deed,  at  an  execution  sale,  is  clothed  by  the 
sheriff's  deed  with  all  the  rights  of  the  judgment  debtor:  Fiance's  Ileirg  v. 
McNairy,  24  Id.  553;  such  a  purchaser  succeeds  to  the  title  of  the  defendant, 
and  is  affected  by  existing  equities  against  him:  PM  ▼.  CMUaml,  34  Id.  410; 
and  he  takes  subject  to  a  prior  mortgage  to  which  the  sale  is  announced  to  be 
subject,  although  the  levy  was  not  made  subject  thereto,  and  although  the 
mortgage  was  not  the  first  incumbrance:  Towev^B  AppropriaUoT^,  42  Id.  319; 
but  if  the  purchaser  is  also  the  plaintiff  in  execution,  to  whom  the  money  is 
payable,  and  who  therefore  parts  with  no  money,  he  is  not  a  bona  Jlde  pur- 
chaser for  a  valuable  consideration:  WtUiama  v.  HoUhigsworth,  47  Id.  527. 

JiTDcofENT  LixN  Pbeferrkd  TO  Pbior  UimsooBDKD  Dkbd:  Beed  V.  AfU- 
tin*B  Heirs,  45  Am.  Dec.  336;  and  see  WUhera  v.  Oarter,  50  Id.  78;  Rodger$ 
V.  McCluer'a  AdmWs,  47  Id.  715;  and  it  takes  priority  over  a  prior  unre- 
corded mortgage:  Man,  dt  Meek,  Bank  v.  Bank  qf  Pemuykfania,  42  Id.  240. 
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UinLicx>Ri>SD  Bkxd  Good  as  against  Evebtbodt  bat  creditora  and 
porchaaen  withoat  notice:  Voae  v.  Morton,  50  Am.  Dec  750,  and  cases  in 
note. 


Seinneb  V.  Debong. 

[2  IMDIAMA,  MS,] 

NoTis  Issued  bt  Bank  Organized  under  Unconstitittiohal  Law  abb 
Void,  and  constitute  no  consideration  for  a  promissory  note.  Per  Per- 
kins, J. 

Journals  of  Legislature  are  Eyidengb  to  show  that  a  bank  was  not 
chartered  by  the  requisite  vote.     Per  Perkins,  J. 

JuDOMENT  Contrary  to  Equitt  will  not  be  RsLiEyED  against  bt 
Court  of  Chancery,  where  a  defense  existed  which  might  have  bees 
set  np  at  law,  unless  the  failure  to  so  set  it  up  was  unmixed  with  fault 
or  negligence  on  the  defendant's  part. 

Ignorance  Merely  of  Defense  Furnishes  No  Excuse  for  Equitablb. 
Interposition  by  defendant  against  a  judgment  at  law. 

Appeal.    Bill  in  chancezy.     The  opinion  states  the  case. 

J,  A,  Liston,  for  the  appellants. 

J,  L,  Jemegan^  for  the  appellees. 

By  Court,  Perkins,  J.  Bill  in  chancery  in  the  St.  Joseph  cir- 
cuit court,  by  Deming  and  Wilson  against  Skinner,  Day,  and 
Sherman.  The  bill  alleges  that  by  section  2  of  article  12  of 
the  constitution  of  Michigan,  it  is  provided  that ''  the  legislature 
shall  pass  no  act  of  incorporation  unless  with  the  assent  of  two 
thirds  of  each  house;"  that  in  March,  1837,  the  legislature  of 
that  state  did  pass  a  general  banking  law,  without  the  assent 
of  two  thirds  of  each  house;  and  that  in  December  of  the 
same  year  said  legislature  likewise  passed  an  amendment  to  said 
general  banking  law  without  the  assent  of  two  thirds,  etc. ;  that 
in  1838,  under  these  legislative  enactments,  and  no  other,  a 
corporate  association  was  organized,  called  the  ''  Huron  Biyer 
Bank;''  that  on  the  fourteenth  of  September,  1838,  John  N.  and 
Monroe  0.  Sherman  borrowed  of  said  pretended  Huron  Biver 
Bank,  bills  issued  by  said  institution  of  the  nominal  value  of  five 
hundred  dollars,  and  executed  their  joint  and  several  notes  for 
the  same,  at  ninety  days,  and  that  plaintiff,  John  J.  Deming, 
executed  said  note  as  surety;  that  afterwards,  on  the  tenth  of 
October,  1840,  George  N.  Skinner,  of  Michigan,  a  defendant,  as 
receiver  of  said  pretended  bank,  recovered  a  judgment  in  the 
St.  Joseph  circuit  court,  Indiana,  for  over  three  hundred  dol- 
lars, balance  on  said  note,  against  plaintiff  Deming,  and  thai 
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plaintiff  Wilson  became  replevin  bail  upon  the  same;  that  said 
pretended  Huron  Biver  Bank  was  an  illegal  institution,  without 
any  authority  whatever  to  issue  bills,  and  that  those  borrowed, 
for  which  said  note  was  given,  were  utterly  worthless  and  void, 
and  said  note,  consequently,  without  consideration;  that  up  to 
and  at  the  time  of  the  rendition  of  said  judgment  and  the  entiy 
of  said  bail,  the  plaintiffs  were  entirely  ignorant  of  the  illegal, 
unconstitutional  passage  of  the  general  banking  law,  and  had 
not  even  a  suspicion  of  the  fact,  or  of  the  illegal  organization, 
in  any  particular,  of  said  pretended  bank;  that  an  execution  has 
issued  on  the  judgment,  etc.  They  pray  an  injunction,  a  full 
answer,  and  general  relief. 

Skinner  answered,  admitting  the  constitutional  provision  and 
the  general  banking  law  and  amendment  thereto,  of  Michigan, 
but  as  to  whether  said  law  and  amendment  passed  by  less 
than  a  two-thirds  vote  he  says  he  "does  not  know  and  can 
not  state;"  says  the  Huron  Biver  Bank  was  organized  under  the 
original  act,  before  the  amendment  thereto  came  into  force,  and 
that,  in  its  organization,  the  provisions  of  the  original  act  were 
complied  with;  does  not  know  whether  the  act  was  void  or  not; 
admits  the  note  to  the  bank  as  stated  in  the  bill,  but  \loes  not 
know  for  what  bank  bills  it  was  given,  as  he  has  no  informatioo 
on  the  point  except  what  is  derived  from  the  bill  of  complaint, 
does  not  know  whether  Deming  is  surety;  admits  the  recoveij 
of  the  judgment,  says  it  was  confessed;  admits  the  entiy  of  bailj 
knows  nothing  about  the  want  or  failure  of  consideration  of  the 
note,  but  believes  the  consideration  was  good;  admits  the  exe- 
cution; he  believes  the  Shermans  have  indemnified  Wilson  f(» 
the  payment  of  the  judgment,  and  that  a  forbearance  has  been 
granted  to  him  on  his  promise  to  pay.  He  makes  his  answer  a 
cross-bill  as  to  these  last  allegations,  and  calls  for  an  answer. 

This  answer  of  Skinner,  so  far  as  it  was  made  a  cross-bill, 
was  demurred  to,  and  the  demurrer  sustained.  So  far  as  it  was 
responsive  to  the  bill,  it  was  excepted  to  for  insufficiency;  the 
exceptions  were  allowed,  and  on  the  defendant's  refusal  to  an- 
swer further,  the  bill,  so  far  as  it  was  not  sufficiently  answered, 
was  taken  for  confessed;  and  on  the  final  submission  of  the 
cause,  a  perpetual  injunction  was  granted,  restraining  the  col- 
lection of  said  judgment.    Appeal  to  this  court. 

If  the  law  of  Michigan  under  which  the  Huron  Biver  Bank 
was  organized  was  uncoiistitutional,  the  bank  was  an  illegal  in- 
stitution; and  if  it  was  an  illegal  institution,  the  notes  issued 
fay  it  were  void,  and  could  constitute  no  consideration  for  a 
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promisBOiy  note:  See  Oreeny.  Graves^  1  Dong.  (Mich.) 861;  EurU 
buir.  Britain,  2  Id.  191;  Nesmiih  t.  Sheldon,  7  How.  812;  LeaviU 
T.  Blalchfard,  N.  Y.  Oourt  of  Appeals,  reported  1 U.  S.  Law  Mag. 
116.  The  defendants  to  this  bill  had  a  right  to  set  up  the  fact 
that  the  bank  was  not  chartered  by  the  requisite  vote,  and  show 
it,  if  necessary,  by  the  journals  of  the  Michigan  legislature: 
Furdy  t.  People,  4  Hill,  884.  The  defendant  below,  tiierefore, 
if  he  answered  at  all  as  to  the  creation  and  organization  of  the 
bank  and  the  consideration  of  the  note  in  question,  should  haye 
answered  fully  to  the  best  of  his  knowledge,  information,  and 
belief.  It  would  seem,  according  to  Smith  t.  Lasher,  6  Johns. 
Oh.  247,  that,  as  to  the  constitutionality  of  the  banking  law,  he 
did  not  in  this  case  answer  with  sufSdent  ezplidtness.  This 
brings  us  to  the  point  where  we  may  well  consider  whether  the 
bill  makes  a  case  wherein  the  defendant  below  was  bound  to 
answer  at  all,  and  in  which  the  court  could  grant  the  relief 
prayed.  It  is  yeiy  manifest  that  this  is  an  instance  in  which 
the  judgment  at  law  imposes  no  hardship  upon  the  defendants 
to  it.  The  paper  borrowed  of  the  Huron  Biyer  Bank  senred  the 
purpose  of  those  who  obtained  it;  the  securiiy  who  repleyied 
the  judgment  was  willing  to  assume,  that  extent  of  responsibil- 
ity, and  no  decision  that  we  can  make  can  enlarge  it;  while  the 
receiyer  of  the  bank,  undoubtedly,  is  attempting  to  collect  to- 
gether its  shattered  remains  for  the  benefit,  in  some  way,  of  the 
creditors  of  the  concern.  That  the  borrowers  succeeded  in 
using  the  paper  of  the  bank,  is  eyident  from  the  fact  that  more 
than  two  years  afterwards  they  confessed  judgment  without  ob- 
jection on  the  note  giyen  for  it  From  all  this,  it  results  that 
this  is  not  a  case  in  which  a  court  should  break  or  bend  a  rule 
of  law  to  relieye  from  said  judgment. 

A  court  of  chancery  will  not  relieye  against  a  judgment  con- 
trary to  equity,  where  a  defense  existed  which  might  haye  been 
set  up  at  law,  unless  the  failure  to  so  set  it  up  was  unmixed 
with  fault  or  negligence  on  the  part  of  the  defendant  to  such 
judgment:  Shetmire  y.  Thompson,  2  Blackf.  270.  In  this  case 
the  defense  existed,  and  might  haye  been  set  up  at  law.  Why 
was  it  not?  The  plaintiffs  in  the  bill  say  they  were  then  igno- 
rant of  it.  Ignorance,  of  itself,  constitutes  no  excuse.  No 
diligence  had  been  used  to  remoye  the  ignorance;  and  had  there 
been,  it  might  haye  been  remoyed:  See  Shelmire  y.  Thompson, 
supra.  Besides,  when  the  Shermans  went  into  Michigan  to 
deal  with  her  banks  or  citizens,  they  were  bound  to  take  notion 
of  the  constitution  and  laws  of  that  state.    They  then  knew» 
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therefore,  that  the  constitution  of  Michigan  prohibited  the 
tion  of  any  bank  otherwise  than  by  a  vote  of  a  certain  propor- 
tion of  the  members  of  the  legifiJature,  and  as  prudent  men, 
they  should  have  then  looked  into  the  fact,  and  were  bound  so 
to  do.  But  if  not  then,  still  more  than  two  years  elapsed  after 
the  creation  of  the  bank  and  the  borrowing  of  her  bilk  before 
the  suit  at  law  was  prosecuted,  in  which  time  this  matter  might 
have  been  looked  into.  This,  we  think,  is  inexcusable  negli- 
gence. The  judgment,  being  valid  against  the  principals,  can 
not,  in  this  case,  be  avoided  by  the  replevin  bail  thereto. 

We  think  this  bill  makes  no  case  for  relief. 

The  decree  is  reversed,  with  costs.    Cause  remanded,  etc. 


NoTBS  Issued  bt  Unauthorizsd  Bakk  we  not  &  good  oonsideratioii  for 
a  prpmiasory  note:  Wright  v.  Hughes,  13  Ind.  Ill,  citing  the  prindpal  caae. 

Lboislativb  Jocrnals,  whxtheb  Evidence  of  Passage  of  Statute  or 
Constitutional  Fobm:  See  this  question  discussed  in  note  to  Jones  t.  Jones^ 
51  Am.  Deo.  616.  The  principal  case  was  cited  in  Coiemanv,  Dobbins,  8  Ind. 
160|  as  admitting  the  power  of  courts  to  inquire  whether  a  law  was  passed  im 
conformity  to  the  constitution;  and  also  referred  to  in  CordeU  ▼.  State,  22  Id. 
4,  as  substantiating  a  statment  that  the  court  had  a  right  to  look  to  legisla- 
tive journals  to  ascertain  whether  an  act  ever  passed  both  houses;  but  these 
dida  were  finally  overruled  in  Evans  v.  Browne,  80  Id.  521.  See  these  cases 
considered  in  the  note  to  Jones  v.  Jones,  supra. 

Equitable  Relief  against  Judomentb  at  Law,  when  Defense  was 
NOT  Set  up. — The  rule  is  well  established  that  a  court  of  equity  will  not 
grant  relief  against  a  judgment  at  law  when  the  defendant  in  the  legal  action 
had  a  good  defense,  of  which  he  neglected  to  avail  himself:  Le  Ouen  v.  OouiV' 
emeur,  1  Am.  Deo.  121 ;  Edtoards  v.  Handley,  3  Id.  745;  Beeves  v.  Hogcm^ 
5  Id.  684;  Clay  v.  Fry,  6  Id.  654;  More  v.  BagUy,  12  Id.  144;  Donovan  v. 
Finn,  14  Id.  531;  Broim  v.  ToeU's  AdmW,  16  Id.  759;  Taylor  v.  Bradsham, 
17  Id.  132;  Henderson  v.  MUcheU,  21  Id.  526;  Kenner  v.  CaJIdwdl,  Id.  538; 
Norris  v.  Hvms,  Id.  631;  McClure  v.  Miller,  Id.  522;  Bisher  v.  Boiuh,  22  Id. 
442;  Armsworthy  v.  Cheshire,  24  Id.  273;  Kearney  v.  Smith,  Id.  560;  Ortm 
V.  Dodge,  25  Id.  736;  Haughy  v.  Strang,  27  Id.  648;  CoUins  v.  Jones,  29  Id. 
216;  Siroup  v.  Svllivan,  46  Id.  389;  BeUamy  v.  Woodson,  48  Id.  221;  and  see 
in  general,  when  equity  will  and  will  not  relieve  against  a  judgment  at  law 
note  to  Oliver  v.  Pray,  19  Id.  603.  The  principal  case  has  been  cited  to  tbi 
foregoing  proposition  in  State  Bank  v.  CampeU,  12  Ind.  45;  Murphy  v.  Bktir 
Id.  186;  and  see  a  limitation  on  the  role  as  laid  down  in  the  last  case;  and  ic 
Bryant  v.  Hoskms,  53  Id.  219,  it  is  dted  to  the  point  that  a  complaint  to  re* 
view  a  judgment  which  shows  no  fraud  on  the  part  of  the  defendant,  and  n^  Trea- 
sonable diligence  on  the  plaintiff's  part  in  defending  his  rights,  but  carries 
gross  negligence  upon  its  face,  is  insufficient.  But  if  the  defense  be  of  such 
a  nature  that  a  party  may  avail  himself  of  it,  either  at  law  or  in  equity,  re- 
lief may  be  granted  in  equity,  although  the  defense  might  have  been  mads 
at  law:  Clay  v.  Fry,  6  Am.  Dec.  654;  Hempstead  v.  WatHns,  42  Id.  696; 
and  omission  to  interpose  a  good  defense  at  law  will  not  prevent  the  party 
from  avaQing  himself  of  an  independent  ground  of  relief  In  equity:  CfreetUm 
V.  Oaines,  48  Id.  49.    If,  however,  a  party  is  prevented  from  makiiig  a  da* 
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fenso  at  law  through  fraud,  miBtake,  aocidenti  or  surprise,  a  court  of  equity 
may  grant  him  relief  against  the  judgment:  Turpin  v.  Turphif  3  Id.  615; 
Poindexter  v.  Waddy^  8  Id.  749;  Ya-ncey  v.  Downer,  16  Id.  35;  Jones  v.  Com- 
mercial  Bank,  35  Id.  410;  Ihnerson  v.  UdaU,  37  Id.  604;  Pearce  v.  Chastain, 
46  Id.  423;  and  a  court  of  equity  will  not  refuse  relief  to  a  party  against  a 
judgment  on  the  ground  of  his  not  making  his  defense  at  law,  where  the 
agreement  upon  which  the  defense  depended  was  void  at  law,  or  where  the 
defense  rested  upon  matters  done  in  the  execution  of  an  express  trust:  Jone* 
▼.  Hardetty,  32  Id.  180. 


Pbesident  and  Trustees  of  the  Town  op  Mount 

Vernon  v.  Dusouohett. 

[2  IKDXAKA,  686.] 
PXBSON  iNJnKKD  BY  OBSTRUCTION  IK  StREKF  CAN  NOT  COK/LAXN,  but  takes 

the  risk  upon  himself  where  he  knows  of  such  obstruction,  and  attempts 
to  pass  it,  but  can  not  see  it  in  consequence  of  the  darkness  of  night,  or 
of  the  rise  of  water  over  the  street. 

DECLARATION    IN   SuiT  FOR  SpXCIAL  DaMAQB  ReCEIVXD  BT  RiDINO  AGAINST 

Public  Nuisamcb  in  Street  must  show  that  there  was  no  fault  on  the 
pluntiff *s  part.  It  does  not  follow  that  because  such  damage  has  been 
received  a  suit  for  the  injury  can  be  maintained,  even  against  the  person 
who  put  such  nuisance  in  the  street. 

Ebbob.    Action  on  the  case.     The  opinion  states  the  facts. 
J.  PUcher  and  O,  S.  Chreen,  for  the  plaintiffs. 
A,  P.  Hovey^  for  the  defendants. 

By  Court,  Blagefobd,  J.  This  was  an  action  on  the  case 
brought  by  F.  and  O.  Dusouohett  against  the  president  and 
trustees  of  Mount  Vernon.  The  declaration  contains  three 
counts.  To  the  first  count  there  was  a  plea  of  not  guilty.  The 
second  and  third  counts  were  demurred  to.  The  issue  on  the 
plea  to  the  first  count  was  tried  and  found  for  the  defendants; 
the  demiuTer  to  the  second  count  was  sustained;  and  the  de- 
murrer to  the  third  count  was  oveniiled.  The  damages  were 
assessed  as  to  the  third  count,  and  there  was  final  judgment  for 
the  plaintiffs  accordingly. 

The  third  count  states  that  on,  etc.,  the  defendants,  by  an 
act  of  incorporation,  had  jurisdiction  of  the  streets  of  the  town 
of  Mount  Vernon;  that  tiie  plaintiffs  owned  a  wharf-boat  lying 
on  the  Ohio  river  above  low-water  mark  and  below  high-watez 
mark,  on  Store  street  of  said  town;  that  the  defendants  wrong- 
fully permitted  a  large  construction  of  iron,  called  a  steam-boiler, 
to  remain  in  said  Store  street  above  low-water  mark  and  below 
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higL-if?ater  mark,  though  the  plaintiffa  had  given  them  notice  to 
remove  the  same;  that  the  Ohio  river  afterwards  rose  over  said 
boiler  and  pat  it  out  of  view,  but  the  defendants  put  no  buoy  or 
mark  to  denote  the  place  of  the  boiler;  that  whilst  said  boat  was 
on  said  Store  street  (the  street  being  covered  with  water),  the 
river  fell  with  unusual  rapidity  in  the  night-time,  and  the  boat, 
the  plaintiffs  being  ignorant  of  the  location  of  the  boiler,  and 
having  taken  due  care  to  avoid  the  same,  settled  down  upon  the 
boiler,  and  became  injured,  etc. 

We  do  not  think  this  third  count  is  sustainable.  It  alleges 
that  the  plaintiffs  had  given  the  defendants  notice  to  remove  the 
boiler.  That  is  virtually  alleging  that  the  plaintiffs  knew  the 
situation  of  the  boiler  before  the  rise  of  the  river.  It  is  true 
that  the  count  also  states  that  the  plaintifiia  after  the  rise  of  the 
river  were  ignorant  of  the  location  of  the  boiler,  and  that  they 
took  due  care  to  avoid  it.  Taking  all  the  allegations  together 
into  consideration,  and  considering  also  that  if  there  is  any 
incongruity  between  them,  the  construction  must  be  taken  most 
strongly  against  the  pleader,  the  count  must  be  viewed  as  show- 
ing that  the  plaintiffs  had  sufficient  knowledge  of  the  place  of 
the  boiler  to  enable  them  to  avoid  exposing  their  boat  to  any 
danger  from  it.  With  that  knowledge,  the  plaintiffs  took  the 
boat  over  that  part  of  the  street  where  the  boiler  lay,  and  kept 
the  boat  there  in  the  night-time,  until,  on  account  of  the  fall  of 
the  water,  the  boat  settled  down  upon  the  boiler. 

Those  facts  show  that  the  plaintiffs  have  no  cause  of  action. 
If  a  person  knows  there  is  an  obstruction  in  a  street,  and  he 
attempts  to  pass  the  place  when,  in  consequence  of  the  dark- 
ness of  night,  or  of  the  rise  of  water  over  the  street,  he  can 
not  see  the  obstruction,  he  has  no  reason  to  complain  of  the 
injury  he  may  receive  on  the  occasion.  He  takes  the  risk,  in 
such  case,  upon  himself:  Famum  v.  The  Toum  of  Ccncard,  2  N. 
H.  892. 

It  does  not  follow  that,  because  a  person  receives  a  special 
damage  by  riding  against  a  public  nuisance  in  a  street,  he  can 
maintain  a  suit  for  the  injury,  even  against  the  person  who  put 
the  nuisance  there.  The  declaration  in  a  suit  for  such  damage 
must  show  that  there  was  no  &ult  on  the  plaintiff's  part. 

We  are,  therefore,  of  opinion  that  the  demuner  to  the  third 
count  should  have  been  sustained. 

The  judgment  is  reversed,  and  the  assessment  of  damages  set 
aside  with  costs.  *  Cause  remanded,  with  instmotions  to  sostaiii 
the  demurrer  to  the  third  count.    Costs  here. 
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GONTBIBUTORT    NbGLIGENCX    BaBS    RiOHT    OF    BeOOVZBT    FOB    IkJTTBT: 

MunQer  y.  TVmotcanefa  B.JR.jSS  Am.  Dec.  384;  Birge  v.  Gardner,  50  Id.  261; 
Perkins  v.  JSkuttem  R,  B,,  Id.  589;  Tonawanda  H,  R,  t.  Munger,  49  Id.  939; 
Irwm  V.  Sprigg,  46  Id.  667;  Kfnnard  v.  Burton,  43  Id.  249;  Broton  v.  Metx- 
weU,  41  Id.  771;  Johnwm  v.  WhUefidd,  36  Id.  721;  /7«yta«  v.  Ponehartrain  R. 
R.,  LI.  658;  Simpson  v.  ^omi,  Id.  231;  Hartfield  v.  i^oper,  34  Id.  273^  and 
note  collecting  prior  cases.  But  knowled^  of  a  defect  in  a  highway  by  a 
pady  injnred  thereby  is  not  condosive  evidence  of  negligence  contributing 
to  the  injury;  and  evidence  that  the  party  knew  of  the  existence  of  the  de- 
fect is  material  only  on  the  point  whether  he  used  due  diligence  in  arvoid- 
ing  the  injury :  Reed  v.  NorH^fidd,  23  Id.  662.  The  principal  case  was  cited,  on 
the  other  hand,  in  Braher  v.  Town  of  Covington,  69  Ind.  36,  to  the  point  that 
where  a  party  knows  of  the  existence  of  an  open  oeUar*way  in  a  sidewalk,  and 
attempts  to  pass  the  place  in  the  night,  be  will  be  considered  as  taking  the 
risk  upon  himself,  is  guilty  of  contributory  negli^^ence,  and  can  not  leeover; 
in  Reist  v.  City  qfOoshen,  42  Id.  342,  to  the  point  that  the  law  is  well  settled, 
that  if  the  plaintiff  or  bis  servant  knew  of  the  conditioa  of  the  bridge  when 
the  team  and  wagon  were  driven  upon  it,  he  can  not  recover  for  injuries  sus- 
tained through  its  defects;  and  again,  in  Farrelly  v.  City  qf  CindmuUi,  2 
Disney,  521,  it  is  an  authority  on  the  point  that  if  one  baring  aoBecs  toother 
routes,  voluntarily  uses  a  founderous  way,  whereby  be  is  injured,  he  can  not 
recover.  The  principal  case  has  also  been  cited  as  follows:  In  Wayne  Co, 
Turnpike  Co,  v.  Berry,  5  Ind.  290,  to  the  point  that  in  an  action  against  a 
turnpike  company  for  injuries  received  from  a  fall  though  its  bridge,  there 
being  no  evidence  tending  to  show  that  plaintiff  knew  of  the  defect  in  the 
bridge,  when  he  proved  that  it  was,  and  had  been  for  a  length  ef  time,  de- 
fective, and  that  in  passing  it  in  the  usual  course  of  travel  it  broke  through, 
causing  his  injury,  he  made  out  a  prima  fade  case  for  recovery,  and  if  in 
making  out  that  case  he  did  not  show  lus  own  carekssDess,  the  harden  of 
proof  was  upon  the  defendant;  in  MiieheU,  v.  RobiaMoa,  60  Id.  263,  to  the 
point  that  where  plaintiff  was  lawfully  and  without  fault  at  the  pbee 
where  he  was  injured  by  an  explosion  of  defendant's  boiler,  aokd  the 
explosion  occurred  without  his  fault,  this  shows  that  he  was  free  from 
fault  contributing  to  his  injury;  said  it  was  quoted  from  at  length  and 
distingusbed  m  Town  of  Mkhart  v.  ROter,  66  Id.  144-4iB  aetiaa  against  a 
town  to  recover  for  injuries  caused  by  a  fall  into  an  excavation  in  a  public  side- 
walk— since  iu  the  principal  case  the  plaintiff  knew  of  the  obstruction,  while 
in  the  present  case  the  plaintiff  had  no  knowledge  of  the  condition  of  the  side- 
walk, and  that  therefore  an  instruction  asked,  embodying  the  proposition 
laid  down  in  the  principal  case,  was  not  law.  In  Hanlon  v.  City  qf  Keokuk^ 
7  Iowa,  489,  where  an  action  was  brought  against  a  city  for  damages  for  an 
injury  caused  by  falling  into  a  cut  made  in  the  street,  the  court  held  that  an 
instruction  that  if  such  cut  was  known  to  the  plaintiff  before  the  accident, 
and  if  he  knew  the  place  of  bis  passage  was  in  a  dangerous  condition,  it  was 
his  duty  to  use  extraordinary  care  and  vigilance  to  prevent  his  falling  into 
the  pit,  was  erroneous,  saying:  "The  case  of  The  President  and  Trustees  qf 
Mt,  Vernon  v.  DusowheU,  2  Ind.  586,  hardly  commends  itself  to  a  just  moral 
sense.  It  was  upon  a  demurrer  to  a  declaration.  This  discloses  that  the 
plaintiff's  vessel  was  a  wharf -boat  'lying  on  the  river,'  and  not  a  vessel 
adapted  to  or  used  in  navigation.  It  idso  states,  that  in  consequenoe  of  the 
river  falling  with  unusual  rapidity  in  the  night-time,  the  boat  settled  down 
upon  the  boiler  and  became  injured.  Yet  the  court  say,  if  a  person  knows 
there  is  an  obstruction  in  the  street,  and  attempts  to  pass  the  place,  etc.,  he 
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has  no  reason  to  complain  of  the  injnxy  be  reoeivea — ht  takes  the  risk  upon 
himself.  Now,  this  is  an  incorrect  view,  according  to  the  declaration.  The 
boat  was  not  navigating — it  did  not  attempt  to  pass;  it  settled  down  with 
the  falling  water.  Bat  suppose  it  to  have  been  a  running  vessel,  and  approach- 
ing the  town,  and  the  commander  knew  there  was  such  an  obstruction  some- 
wher*)  on  the  wharf,  must  he  not  approach  to  land  ?  Is  he  bound  to  keep  off 
and  pass  by  ?    So  stem  a  doctrine  will  hardly  answer." 

Deolabatio*'  ob  Complaint  in  AcmoK  to  Rboover  Daiiaobs  fob  In- 
rOKt  BT  NiouGBNCS  in  Indiana  must  aver  or  show  absence  of  negligence  on 
the  part  of  the  plaintiff:  Board  of  TruiUes  v.  Mayer,  10  Ind.  401;  IhangviUe 
eic,  R.  a  V.  BiaU,  17  Id.  105;  IndianapolU  etc  B.  B.  v.  Keele^'s  Adm\  23 
Id.  134;  /^ereontnlle  R,  R.  v.  Hendrich^  AdmW,  26  Id.  230;  WWHams  v. 
Mcray^  74  Id.  27;  PenMylvomia  Co,  v.  G^otfenfine,  77  Id.  329;  JomtAo/ro  etc, 
Tumpihe  Co.  v.  Baldwin,  57  Id.  87;  LotdsMe  etc.  B'y  v.  Bokmd,  53  Id.  402, 
all  citing  the  principal  case,  which,  the  court  say  in  the  last  case,  originated 
the  doctrine  in  that  state.  In  Motford  v.  Woodwerth,  7  Id.  83,  where  a  dec- 
laration stated  that  defendant  wrongfully  left  a  hole  or  pit  leading  to  his 
cellar  open  and  uncovered,  into  which  plaintiff  fell  while  passing  in  the  night, 
breaking  his  leg,  the  principal  case  was  relied  upon  in  support  of  a  demurrer, 
because  it  was  not  alleged  that  the  nuisance  was  unknown  to  the  plaintiff 
but  it  was  distinguished  in  that  the  count,  in  that  case,  stated  the  plaintiff's 
previous  knowledge  of  the  obstruction,  which  the  present  case  did  not;  the 
oonit  saying  further,  that  it  was  properly  said  in  the  principal  case,  that  if 
a  jwrson  knows  of  an  obstruction  in  a  street,  and  is  injured  in  attempting 
to  pass  in  the  darkness  of  the  night,  he  takes  the  risk  upon  himself,  and  can 
maintein  no  action  for  the  injury.  In  Wood  v.  Mear$,  12  Id.  523,  it  was  held, 
citing  the  principal  case,  that  where  an  action  was  brought  for  injuries  caused 
by  driving  in  the  night  against  dirt  and  gravel  piled  by  defendant  in  the 
street,  the  answer  alleged  that  the  plaintiff,  well  knowing  that  the  materials 
were  in  the  street,  carelessly  drove  his  mare  upon  the  same,  and  these  facta 
were  admitted  by  demurrer,  the  plaintiff  could  not  recover.  The  principal 
case  was  also  cited  in  Rogers  v.  OvertoTi,  87  Id.  411,  in  holding  that  the  word 
"fault "  has  substantially  the  same  meaning  as  "  negligence, "  and  one  whc 
in  an  action  for  injuries  through  negligence  avers  that  he  Is  withoat  fautlt 
mffidently  shows  that  he  is  free  from  contributory  negUganoer 
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p  UmuxAtM.] 

Puus  TO  C!oiaiON  Coumn  vob  Wobk  akd  Labor  abb  Idbhtkul  where  oos 
is  that  defendant  did  not  within  five  years,  eto.,  before  the  oommenoe- 
ment  of  the  suit,  promise,  ete.,  and  the  other,  that  the  causes  of  action 
did  not  accrue  within  five  years,  etc.,  and  the  latter  may  be  rejected. 

Pboviso  that  Nkw  AonoH  mat  bx  C!ommkncxd  within  Tbab  attxb  Rb- 
VBB&AL,  in  section  12  of  the  act  of  1838,  regulating  practice  in  suite  at  law 
in  Indiana^  if  in  certain  actions  judgment  be  given  for  plaintiff  and 
afterwards  reversed  for  error,  applies  to  suite  in  chanceiy  as  well  as  te 
actions  at  law;  and  this,  although  the  reversal  be  for  error  lor  want  ot 
jurisdiction. 
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AOOKFTANOB  AND  USE  OF  WOBK  PERFORMED  AND  MATERIALS  FURNISHED  ren- 
der one  answerable  on  an  implied  promise  to  pay  for  the  ralne  he  has  re- 
ceived to  the  amount  whereby  he  is  benefited,  though  the  work  done  and 
materials  furnished  be  not  in  the  manner  stipulated  in  a  special  contract 
therefor,  and  no  action  can  be  maintained  on  the  same. 

CoMPBiaATioir  FOR  Labor  and  Materials  of  Wnzcn  Another  has  Ben- 
efit, equal  to  the  benefit  received,  may  be  recovered  on  an  implied  oou- 
tract.  Irrespective  of  the  question  whether  the  work  was  finally  aban- 
doned at  the  employer's  requirement  or  not,  before  its  completion. 

Mode  of  Ascertaining  Real  Benefit  Rbqbived  from  Part  Performance 
Only  of  Work,  through  the  employee's  default,  is  to  estimate  the  whole 
work  at  the  contract  price,  and  deduct  from  that  the  amount  necessary 
to  complete  the  portions  of  the  work  left  unfinished;  and,  it  seems,  spe- 
cial damages  sustained  through  non-performance  of  the  contract  may 
be  recouped,  or  a  cross-action  brought  to  recover  them. 

Value  of  Lot  to  be  Conteted  in  (consideration  of  Building  House  rep- 
resents the  compensation  the  employee  was  to  receive  for  the  whole  work, 
and  from  it  must  be  deducted  the  amount  necessary  to  make  up  the  em- 
ployee's deficiencies  in  completing  bis  contract,  where  the  work  was  aban- 
doned by  the  latter,  but  accepted  by  the  employer. 

Original  Special  Contract  Still  Exists,  and  is  binding  on  the  parties,  so 
far  as  it  can  bo  followed,  when  they  agree  to  additions  and  alterations  of 
a  building  in  process  of  construction  under  such  contract,  unless  the  con* 
tract  be  so  entirely  abandoned  that  it  is  impossible  to  trace  it  and  say  to 
what  part  of  the  work  it  shall  be  applied. 

Interest  mat  be  Given  for  Vexatious  Delat  of  Payment,  under  the 
statute. 

Statute  of  IiIMitations  does  not  Bar  Ant  Items  of  Work  Done  and 
Materials  Furnished  in  continuation  of  an  entire  contract,  if  some  por- 
tion of  the  same  was  done  or  furnished  within  the  period  of  the  statute, 
although  other  portions  may  have  been  done  or  famished  before  that  time. 

AsPKAL  from  the  Decatur  circuit  court.  AssumpsU.  The  opin- 
ion states  the  case. 

A.  Davison,  for  the  appellant. 

J.  Eobinson  and  J.  8.  Scobey,  for  the  appellee. 

By  Court,  Smith,  J.  AssumpsU  by  Springer  against  McEin* 
ney  for  work  and  labor.  The  first  count  alleges  that  on  the 
sixteenth  of  May,  1840,  the  defendant  was  indebted  to  the 
plaintiff  two  thousand  two  hundred  dollars  for  building  a  cer- 
tain house,  and  being  so  indebted,  the  defendant  promised  to 
pay  the  plaintiff  that  sum,  etc.  The  second  and  third  counts 
allege  an  indebtedness  for  so  much  as  the  building  of  the  said 
bouse  was  reasonably  worth. 

The  defendant  filed  the  following  pleas:  1.  The  general  issue. 
S.  That  said  causes  of  action  did  not  accrue  within  six  years. 
S.  That  the  defendant  did  not,  at  any  time  within  six  years, 
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undertake  and  proiniae«  in  manner  and  form,  etc.  4.  That  the 
defendant  did  not,  at  any  time  within  five  years,  undertake,  eto. 
The  fifth  plea  was  rejected  and  is  not  upon  the  record.  6. 
That  the  revised  statutes  of  1843  were  received  by  the  clerk  of 
the  Decatur  circuit  court  on  the  sixth  of  March,  1844,  and  a 
record  was  made  of  such  reception;  and  that  the  defendant  did 
not,  within  five  years  next  before  said  sixth  day  of  March,  nor 
at  any  time  within  five  years  before  the  commencement  of  the 
suit,  undertake,  etc.  7.  The  seventh  plea  is  exactly  similar  to 
the  sixth,  except  that  it  alleges  the  causes  of  action  did  not 
accrue  within  five  years  before  said  sixth  day  of  March,  nor 
within  five  years  before  the  commencement  of  the  suit. 

There  are  also  two  pleas  of  set-off,  but  as  no  evidence  was 
given  under  them,  they  need  not  be  noticed. 

The  fourth  plea  was  adjudged  bad  on  demurrer,  and  the 
seventh  plea  was  rejected,  on  the  motion  of  the  plaintiff,  upon 
the  ground  that  it  is  substantially  similar  to  the  sixth. 

Upon  a  former  trial,  a  demurrer  had  been  sustained  to  the 
sixth  plea,  and  for  that  reason,  the  judgment  was  reversed 
by  this  court:  See  case  between  same  parties,  8  Blackf.  506. 
The  plaintiff,  after  the  cause  had  been  remanded,  obtained  leave 
to  withdraw  the  demurrer  and  file  the  following  replication: 
That  in  May,  1840,  the  plaintiff  commenced  a  suit  in  chancery 
for  the  same  causes  of  action,  and  obtained  a  judgment  in  the 
circuit  court,  which  judgment  was  reversed  by  the  supreme 
court,  for  error,  on  the  twenty-first  of  February,  1844,  and  his 
bill  was  dismissed  without  prejudice;  and  that  said  suit  in  chan- 
cery was  commenced  within  five  years  after  the  promise,  and 
the  present  suit  was  commenced  within  one  year  after  said  de» 
cree  was  reversed. 

This  replication  v^as  demurred  to,  but  the  demurrer  was  over- 
ruled; and  the  plaintiff  having  taken  issue  on  the  first  plea,  and 
traversed  the  other  pleas  before  noticed,  the  cause  was  submit- 
ted to  a  jury  upon  the  issues  remaining  undisposed  of,  and  the 
plaintiff  obtained  a  verdict  and  judgment  for  two  thousand  twa 
hundred  dollars  damages. 

The  first  error  assigned  is,  that  the  rejection  of  the  seventh 
plea  was  erroneous.  The  appellant  contends  that  the  sixth  and 
seventh  pleas  are  essentially  different,  as  under  the  one  the  stat- 
ute of  limitations  would  begin  to  run  at  the  time  of  the  promise, 
and  under  the  other  at  the  time  the  cause  of  action  accrued.  In 
the  present  case,  the  promises  laid  in  the  declaration  are  all  im- 
plied, and  as  no  implied  promise  could  arise  until  the  cause  of 
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action  acorued,  the  two  pleas  must  be  regarded  as  identically  the 
aamey  at  least  for  the  pnrposes  of  this  suit.  Whenever  there 
was  an  indebtedness  such  as  is  averred  in  the  declaratioD,  there 
was  a  cause  of  action ,  and  at  the  same  time  the  promise  to  pay 
was  implied  from  the  indebtedness.  Whether  there  are  any 
cases  in  which  the  statute  begins  to  run  before  payment  is  due, 
we  need  not  now  stop  to  inquire.  The  general  rule  is,  that  the 
statute  does  not  begin  to  run  at  the  time  of  the  making  of  a  con- 
tract or  promise,  but  from  the  time  the  plaintiff  might  have 
brought  his  action,  if  he  was  not,  at  that  time,  subject  to  any  of 
the  specified  disabilities:  Chit.  Con.,  8th  Am.  ed.,  708. 

The  appellant  also  contends  that  the  court  erred  in  overruling 
the  demurrer  to  the  replication  to  the  sizth  plea.  The  statute 
of  limitations  relied  on  in  that  plea  is  that  contained  in  the 
twelfth  section  of  the  act  regulating  the  practice  in  suits  at  law» 
in  the  revised  code  of  1888,  page  447.  By  that  section,  all  ac- 
tions of  debt  on  simple  contract,  for  rent  arrear,  actions  on  the 
case  (other  than  for  slander),  actions  of  account,  trespass,  tres- 
pass quare  claitsum  /regit ^  detinue,  and  replevin,  were  required 
to  be  commenced  within  five  years,  and  after  enumerating  the 
actions  to  be  commenced  within  shorter  periods,  there  is  a  pro- 
viso that  if,  in  any  of  the  said  actions  or  suits,  judgment  be 
given  for  the  plaintiff  and  afterwards  reversed  for  error,  a  new 
action  may  be  commenced  within  a  year  after  such  reversal.  It 
is  urged  that  this  proviso  refers  to  actions  at  law  only,  and,  it  is 
true,  actions  or  suits  in  chanceiy  are  not  expressly  named,  but 
we  think  they  are  within  the  spirit  and  intention  of  the  statute. 
It  is  also  said  that  the  cause  of  action  relied  on  in  this  suit 
could  not  have  been  a  proper  subject  of  chancery  jurisdiction, 
and  that  the  actions  referred  to  in  the  proviso  should  be  in- 
terpreted to  mean  actions  whereof  the  courts  in  which  they  were 
brought  had  competent  jurisdiction.  To  give  it  this  construc- 
tion would  greatly  cripple  the  effect  of  the  proviso,  and  would 
defeat,  in  a  great  measure,  the  object  the  legislature  seems  to 
have  had  in  view,  namely,  if  the  plaintiff  had  made  an  effort  to 
recover  his  debt  by  commencing  an  action  within  the  limited 
timo,  but  owing  to  some  error  in  the  mode  or  form  of  bringing 
his  suit,  or  in  the  proceedings,  a  proper  judgment  could  not  be 
rendered,  and  while  he  was  prosecuting  such  an  erroneous 
action  the  statute  of  limitations  had  run  out — ^to  give  him  suffi- 
cient additional  time  to  commence  a  new  suit.  In  a  large 
majority  of  the  cases  where  a  new  suit  would  be  neceseary,  it 
would  be  because  of  a  want  of  jurisdiction  of  the  first  action. 
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Most  other  errors  would  be  rectified  hj  new  trialB.  We  think, 
therefore,  the  meaning  of  the  proTiso  ought  not  to  be  so 
limited. 

Upon  the  trial  the  plaintiff,  to  sustain  the  issues  on  his  part, 
proTed  that  he  had  done  certain  work  in  the  building  of  a  house 
for  the  defendant,  and  then  called  seyeral  witnesses  to  prove 
the  value  of  the  work  so  done  according  to  the  custoraaiy 
prices. 

The  defendant  then  proved  that  the  work  was  commenced 
under  a  special  contract  in  writing,  by  which  the  plaintiff 
agreed  to  build  a  house  of  the  specified  dimensions,  etc.,  and 
to  complete  the  same  on  the  first  day  of  August,  1838;  and  the 
defendant  in  consideration  therefor  was  to  convey  to  theplaiutil! 
a  certain  house  and  lot  in  the  town  of  Greehsburgh. 

The  house  was  not  finished  on  the  day  specified,  and  there 
was  evidence  tending  to  prove  that  the  plaintiff  continued  to 
work  upon  it,  with  the  knowledge  of  and  vnthout  objection  by 
the  defendant  until  some  time  in  the  year  1839,  when  the  work 
was  abandoned  and  the  defendant  took  possession  of  the  house, 
which  was  still  incomplete. 

It  also  appeared  that,  during  the  progress  of  the  work,  soma 
alterations  of  the  original  plan  and  specifications  were  made  by 
the  agreement  of  the  parties;  and  there  veas  some  evidence  that 
a  portion  of  the  work  done  was  defective  and  not  executed  in  a 
workman-like  manner. 

The  court  gave  several  instructions  to  the  jury,  some  of  which 
were  to  the  following  effect:  That  if  the  work  upon  the  building 
in  question  was  undertaken  by  the  plaintiff  under  the  written 
contract  given  in  evidence,  and  the  plaintiff  failed  to  complete 
the  house  according  to  the  terms  and  at  the  time  specified,  and 
the  plaintiff  abandoned  the  work  while  in  an  unfinished  state, 
without  the  fault  of  the  defendant,  and  vnthout  his  requiring 
the  plaintiff  to  quit,  they  should  find  for  the  defendant;  but  if, 
after  the  time  specified  in  the  contract  for  its  completion,  the 
defendant  suffered  the  plaintiff  to  proceed  with  the  work,  and 
then  before  its  completion  required  the  plaintiff  to  quit,  the 
plaintiff  should  recover  the  reasonable  value  of  the  work  done 
and  materials  furnished,  if  the  defendant  has  had  the  use  and 
benefit  of  them.  That  if,  after  making  the  written  contract,  the 
defendant  agreed,  by  parol,  to  alterations  in  the  plan  of  the 
building,  or  of  the  terms  of  the  agreement  in  any  matter,  and 
the  plaintiff  finished  the  work  according  to  the  alterations  or 
change  in  the  contract,  though  he  could  not  recover  on  the 
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written  contract,  he  could  recover  the  value  of  the  work.  That 
if  the  jury  find  for  the  plaintiff,  the  measure  of  damages  should 
be  the  reasonable  value  of  the  work  and  materials — provided 
that  does  not  exceed  the  amount  he  would  have  received  for  the 
same  amount  of  work  if  the  contract  had  been  finished  accord- 
ing to  its  terms.  That  if  thej  should  find  for  the  plaintiff,  and 
believe  from  the  evidence  that  payment  has  been  vexatiously 
and  unreaspnably  delayed  by  the  defendant,  they  might  give 
interest  to  the  plaintiff  for  such  delay  of  payment.  That  if  the 
items  of  work  and  materials  for  which  the  suit  was  brought 
were  done  and  furnished  in  continuation  of  one  and  the  same 
job,  and  some  portion  of  such  labor  and  materials  was  done  or 
furnished  in  July,  1839,  or  at  any  other  period  within  six  years 
before  the  commencement  of  the  suit,  they  may  find  for  the 
plaintiff  for  all  the  items  proved,  although  some  of  them  may 
have  been  done  or  furnished  before  that  time. 

There  are  several  errors  in  these  instructions,  which  we  must 
X)roceed  to  notice.  It  is  a  well-established  principle,  that  where 
one  has  entered  into  a  special  agreement  to  perform  work  for 
another  and  furnish  materials,  and  work  is  done  and  materials 
furnished,  but  not  in  the  manner  stipulated  in  the  contract,  yet, 
if  they  are  accepted  and  used  by  the  other  party,  he  is  answer- 
able to  the  amount  whereby  he  is  benefited  on  an  implied 
promise  to  pay  for  the  value  he  has  received,  though  no  action 
can  be  maintained  on  the  special  contract.  The  doctrine  is 
stated  in  general  terms  in  Lomax  v.  Bailey ^  7  Blackf.  603, 
though  that  was  an  action  of  covenant  on  the  special  agreement, 
and  the  plaintiff  failed.  See  also  HoUinsead  v.  Mactiery  18 
Wend.  276;  Van  Deusen  v.  Blum,  18  Pick,  229  [29  Am.  Dec. 
582];  Adams  v.  EiU,  16  Me.  215. 

In  this  case,  therefore,  if  the  defendant  had  the  benefit  of 
certain  labor  and  materials  of  the  plaintiff,  the  latter  was  en- 
titled to  recover  a  compensation  equal  to  the  benefit  the  defend- 
ant had  so  received;  and  his  right  to  recover  did  not  depend 
upon  the  question  whether  the  work  was  finally  abandoned  at 
the  requirement  of  the  defendant  or  nor,  as  is  assumed  in  the 
instructions. 

The  plaintiff  was  clearly  in  default  in  not  having  completed 
his  contract  in  the  time  and  manner  specified,  and  therefore 
he  does  not  bring  his  action  on  the  agreement,  but  relies  on  a 
general  count  for  work  and  labor.  The  defendant  can  not  say, 
in  defense,  that  he  rescinded  the  contract  in  consequence  of 
the  default  of  the  plaintiff,  inasmuch  as  he  has  received  some 
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benefit  from  the  plaintiff's  part  performance;  and  whether  the 
plaintiff  finally  abandoned  the  work  yoluntarily  or  not  is  imma- 
terial; but  the  defendant  may  show  the  agreement,  to  Umit  the 
damages;  and  the  yalne  of  the  work  done  and  materials  fur- 
nished is  to  be  estimated,  in  such  cases,  according  to  the  actual 
benefit  received  by  the  defendant  from  such  part  performance,  in 
obtaining  the  completion  of  the  work  stipulated  to  be  done. 
The  plaintiff,  haying  contracted  to  furnish  the  work  in  a  fin* 
ished  state,  is  not  entitled  to  have  the  value  of  his  services  esti- 
mated according  to  the  customaxy  prices  paid  under  other  cir- 
cumstances, for  that  would  not  be  a  fair  criterion  of  their  value 
to  the  defendant. 

In  the  case  of  Koon  v.  Oreenman,  7  Wend.  121,  the  plaintiff 
agreed  to  do  certain  mason-work  in  the  building  of  a  dwelling- 
house,  the  materials  to  be  furnished  by  the  defendant,  and  the 
work  to  be  completed  by  the  first  of  August,  1828,  for  which 
the  defendant  was  to  pay  a  stipulated  price.  The  plaintiff  com* 
menced  the  work,  but  was  delayed  by  the  neglect  of  the  defend- 
ant to  furnish  materials,  and  in  the  month  of  October,  having 
performed  part  of  the  work,  he  quit,  refused  to  finish  it,  and 
brought  suit.  On  the  trial  the  plaintiff  called  witnesses  to 
prove  the  value  of  the  work  done,  and  their  evidence  was  admit- 
ted in  the  court  below,  but  the  judgment  was,  for  that  reason, 
reversed;  the  supreme  court  holding,  that  so  far  as  the  work 
was  done  under  a  special  contract,  the  prices  stipulated  in  it 
afforded  the  best  evidence  of  the  value  of  the  work,  and  that, 
unless  it  appear  that  the  work  was  rendered  more  expensive  to 
the  plaintiff  by  the  improper  interference  of  the  defendant,  the 
contact  prices  were  conclusive  between  the  parties. 

In  Ladue  v.  Seymour,  24  Wend.  60,  an  action  was  brought  to 
recover  payment  for  tanning  five  hundred  hides.  The  work 
had  not  been  completed  within  the  time  specified  in  a  written 
contract.  Bronson,  C.  J.,  said  the  question  was  not  what  the 
work  and  materials  cost  the  plaintiff,  or  how  much,  under  other 
circumstances,  he  ought  to  have — ^he  could  not  be  entitled  in 
any  event  to  more  than  the  contract  price,  and  from  this  must 
be  deducted  all  the  defendant  had  lost  by  the  want  of  a  strict 
performance  of  the  agreement. 

So,  in  the  case  of  VanderbiU  v.  The  Eagle  Iron  Works,  25 
Wend.  665,  it  was  held  that  where  work  to  be  done  in  a  jMirticu- 
lar  manner  was  accepted  and  reduced  to  use,  though  it  was  not 
done  in  the  manner  stipulated,  the  parly  for  whom  it  was  done 
was  liable  in  an  action  for  the  value,  but  could  claim  a  reduction 
for  the  part  left  unperformed. 
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Brewer  v.  The  Inhabitants  of  Tyringham^  12  Pick.  647,  is  an- 
other case  to  the  same  effect.  The  action  was  on  a  quantum 
meruit,  for  building  a  bridge.  The  plaintiff  had  performed 
part  of  the  work,  pursuant  to  a  contract,  and  left  the  rest  unfin- 
ished. The  defendants  finished  the  work,  and  the  plaintiff  re- 
covered the  price  agreed  upon,  after  deducting  the  expenses 
incurred  by  the  defendants  in  completing  it. 

Mr.  Chittj  states  the  measure  of  damages  in  such  cases  to  be 
"  the  stipulated  price,  less  the  sum  which  it  would  take  to  com- 
plete the  work  according  to  the  agreement:"  Chit.  Con.,  8th 
Am.  ed.,  493. 

In  the  last  clause  of  the  first  instruction  above  quoted,  the 
jury  are  told  that,  if  the  defendant  had  the  benefit  of  the 
plaintiff's  work  and  materials,  the  latter  should  recover  theii 
reasonable  value.  This  instruction,  as  applied  to  the  circum- 
stances of  this  case,  is  erroneous;  and  the  error  is  not  fully 
remedied  by  the  instruction  relative  to  the  measure  of  damages, 
which  limits  such  reasonable  value  to  the  amount  the  plaintifl 
would  have  received  for  the  same  quantity  of  work,  if  he  had 
completed  his  contract.  The  jury  would  understand,  from 
these  instructions,  in  applying  them  to  the  evidence  given,  that 
the  ''  reasonable  value"  they  were  to  put  upon  the  plaintiff's 
labor  and  materials  was,  not  their  reasonable  value  to  the 
defendant  under  the  particular  circumstances  of  the  case,  but 
their  reasonable  value  to  be  estimated  according  to  the  custom- 
ary prices  charged  by  other  workmen.  By  the  rule  thus  given, 
if  a  man  contracts  with  another  to  build  a  house  for  a  certain 
price,  and  leaves  the  house  only  half  finished,  he  would  be 
entitled  to  recover  half  the  stipulated  price,  when  that  did  not 
exceed  the  customaxy  rates,  if  the  owner  took  possession  of  the 
unfinished  building,  which,  in  most  cases,  he  could  not  well 
avoid  doing.  It  would  give  the  builder  a  veiy  unfair  advantage, 
for  he  could  stop  when  he  pleased,  and  compel  the  owner 
of  the  property  to  pay  him  a  full  price  for  what  work  he 
had  done,  whatever  losses. might  have  been  sustained  by  his 
failure  to  complete  his  undertaking.  In  such  cases,  the  owner 
of  the  proi>erty  contracts  to  pay  a  gross  sum  for  a  house  when 
complete,  not  a  ratable  proportion  of  that  sum  for  so  much 
of  the  building  as  should  be  erected;  and  if,  through  the  default 
of  the  builder,  he  obtains  only  an  unfinished  house,  the  proper 
mode  of  ascertaining  the  real  benefit  received  by  him  from  such 
part  performance  is  to  estimate  the  whole  work  at  the  price  the 
parties  had  agreed  upon,  and  deduct  from  that  the  amount  nee- 
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eseary  to  complete  the  portions  of  the  work  left  unfiniahed. 
If  there  is  any  loss  occasioned  by  such  unfinished  work  costing 
more  in  proportion  than  the  whole  work  was  undertaken  for, 
such  loss  is  the  consequence  of  the  default  of  the  party  who 
originally  contracted  to  do  it,  and  upon  him  it  ought  to  faU. 
There  may  be  cases  in  which  the  builder  would  not  be  entitled 
to  recover  so  much  as  the  proportion  which  the  work  done 
would  bear  to  the  cost  of  the  whole,  but  he  ought  not  to  recoyer 
more  than  that  proportion. 

It  seems  that  the  defendant  may,  in  an  action  of  this  kind, 
reduce  the  amount  to  be  recovered,  by  showing  that  he  has 
sustained  special  damages  by  reason  of  the  non-performance  of 
the  contract  by  the  plaintiff,  or  he  may  waive  the  recoupment 
of  such  damages,  and  bring  a  cross-action  to  recover  them: 
I^pperly  v.  Bailey^  3  Ind.  72. 

In  the  present  particular  case  the  plaintiff  was  to  be  compensated 
for  building  the  house  in  question  by  receiving  the  conveyance  of 
a  lot  of  ground;  but  this  fact  will  not  occasion  any  difficuliy  in  the 
application  of  the  proper  measure  of  damages.  If  the  plaintiff 
had  finished  his  contract  and  brought  an  action  on  the  special 
agreement,  the  measure  of  damages  would  have  been  the  value 
of  the  lot  he  was  to  have  received,  not  the  reasonable  or  custom- 
aiy  value  of  the  work  done:  Ellison  v.  Dove^  8  Blackf.  571;  Lucca 
V.  HeaUm,  1  Ind.  264.  So,  in  this  suit,  the  value  of  the  lot  must 
be  considered  as  representing  the  compensation  the  plaintiff  was 
to  receive  for  the  whole  work,  and  from  it  must  be  deducted  the 
amount  necessary  to  make  up  the  plaintiff's  deficiencies  in  the 
completion  of  his  contract. 

The  instruction  relative  to  the  effect  of  the  alterations  in  the 
plan  of  the  building,  made  by  the  parties  during  the  progress 
of  the  work,  is  also  erroneous.  'When  a  building  is  in  process 
of  construction,  and  additions  or  alterations  are  made,  the 
original  contract,  imless  it  be  so  entirely  abandoned  that  it  is 
impossible  to  trace  it  and  say  to  what  part  of  the  work  it  shaU 
be  applied,  is  held  still  to  exist,  and  to  be  binding  on  the  parties 
as  far  as  it  can  be  followed.     The  additions  or  alterations,  if 
the  expense  of  the  work  is  thereby  increased,  may  be  the  subjects 
of  a  new  contract,  either  express  or  implied,  but  they  do  not 
affect  the  original  contract,  which  still  remains  in  force:  Ch. 
on  Con.  492;  Lovelock  v.  King^  1  Moo.  &  B.  60;  Wright  v.  Wrighi, 
1  Litt.  179;  McCormick  v.  Gonnoly^  2  Bay,  401.    In  this  case  the 
evidence  shows  that  the  alterations  were  not  of  such  a  character 
as  materially  to  interfere  with  the  specifications  of  the  original 
contract. 
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The  instructioii  to  the  juiy,  that  they  might  give  interest  for 
a  vexatious  delay  of  payment,  is  in  conformity  with  a  statutoiy 
provision,  and  is  not  objectionable:  B.  S.,  c.  81,  sec.  28,  p.  581. 

The  last  instruction  to  be  noticed  is  that  having  reference  to 
the  statute  of  limitations.  So  far  as  it  may  be  understood  to 
mean  that  the  statute  would  not  begin  to  run  until  after  the 
plaintiff  had  ceased  to  work  upon  the  house  in  question,  this 
instruction  is  correct;  a  contract  to  build  a  house,  being  in  law 
an  entire  contract  to  do  the  thing  stipulated,  and  not  a  coQtract 
for  each  separate  item  of  work  or  materials  done  or  furnished  in 
the  progress  of  the  undertaking.  So  far  as  it  favors  the  idea 
that  the  plaintiff  is  entitled  to  recover  for  those  items  of  work 
and  materials  what  he  had  proved  them  to  have  been  worth 
according  to  the  customary  prices  paid  at  the  time  for  similar 
work  and  materials,  it  is,  like  the  other  instruotionB  before 
noticed,  erroneous. 

The  judgment  is  reversed  with  costs.     Cause  remanded,  etc. 


Failure  to  Complt  with  Tebms  or  Special  Ck>NTRACT  Destbots  Right 
TO  Rbooveb  on  Contract:  Morford  v.  Naslin,  17  Am.  Dec.  168;  Wadleigk 
▼.  Toum  qf  Button,  23  Id.  704;  and  see  Coe  v.  SmUhf  4  Ind.  81,  citing  the  prin- 
cipal case. 

Recovery  tor  Work  and  Materials  Furnished,  when  not  in  the  time 
or  manner  stipalated  in  a  special  contract.  The  rule  is  maintained  by  some 
cases  that  an  employer  is  liable  on  an  implied  promise  to  pay  for  work  and 
labor  done  and  materials  furnished  by  an  employee,  but  not  in  the  manner  or 
time  stipalated  in  a  special  contract,  where  the  employer  has  received  any 
benefit;  and  this,  even  though  the  employee  be  wholly  in  the  fault:  See  i/ioty- 
ward  T.  Leonard,  19  Am.  Dec.  268,  and  note  discussing  the  qnestton;  Phelpt 
V.  SheUUm,  23  Id.  659;  BriUon  v.  Turner,  26  Id.  713;  Norria  v.  School  Dis- 
trict, 28  Id.  182;  AferriU  v.  Ithaca  A  Owego  R.  R,,  30  Id.  130;  QUman  v. 
HaU,  34  Id.  700;  and  see  Eldridge  v.  Rowe,  43  Id.  41;  and  the  following  In- 
diana cases  which  cite  the  principal  case:  Becker  v.  Hecker,  9  Ind.  490; 
WheaUey  v.  Miaoal,  6  Id.  143;  McChtte  v.  SeerUt,  Id.  32;  Coe  t.  Smith,  4  Id. 
81;  Cosby  Y,  Adorns^  1  WiL  Sup.  Ct.  350;  Adama  v.  CoO^,  48  Ind.  155.  In 
the  last  case  the  principal  case  is  cited  as  abrogating  the  old  rule  which 
required  a  party  to  a  special  contract,  while  it  remained  executory,  to  seek  his 
remedy  under  it,  and  according  to  its  specific  terms,  and  which  denied  recov- 
ery a3  to  part  unless  all  had  been  performed.  But  the  employer  may  reject 
what  has  been  done  and  refuse  to  receive  any  benefit  from  the  part  perform- 
ance: BriUon  v.  Turner,  26  Am.  Dec.  713;  McOehee  v.  HiU,  29  Id.  277. 
Where  the  completion  of  a  special  contract  has  been  prevented  by  the  em- 
ployer, oMumpsUwiHl  lie  for  the  work  done:  Bhod  v.  E-noe,  36  Id.  363;  Iltlm 
v.  Wilson,  28  Id.  336;  but  see  Clendennen  v.  Paulsel,  25  Id.  435,  which  holds 
that  covenant  and  not  assumpsit  is  the  proper  remedy.  If  a  party  has  been 
prevented  by  sickness  from  the  entire  performance  of  a  contract  of  service,  he 
will  be  entitled  to  compensation,  but  the  remedy  is  upon  the  contract  itself,, 
and  not  upon  quantum  meruit:  Cfreene  v.  lAnion,  31  Id.  707.  Assumpsit  may 
be  maintained  for  the  actual  value  of  labor  done  under  a  special  contract  whi<^ 
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hag  been  waived  by  the  parties  or  snbBtaatially  performed:  Kewman  v.  Mo 
Oregor,  24  Id.  203;  EwU  t.  Tut,  42  Id.  659.  If  the  work  under  the  con- 
tract was  80  badly  done  that  no  benefit  wae  received  from  it,  quantum  tneniit 
will  not  lie:  T€^  v.  Montague,  7  Id.  215.  Other  cases  hold  that  a  party  who 
volantarily  abandons  work  under  a  special  contract  before  its  completion  can 
not  recover  for  what  he  has  -done:  Jemiing»  v.  Camp,  7  Id.  367;  McMillan  v. 
VanderUp,  Id.  299;  Ketchum  v.  Evertwn,  Id.  384;  Stark  v.  Parker,  13  Id.  425; 
Wright  v.  Turner,  18  Id.  35;  RoberUv.  BeaUy,  21  Id.  410;  Helm  v.  Wilson, 
28  Id.  336;  Siekela  v.  Pattiaon,  Id.  527;  and  see  Eldridge  v.  Jiou)e,  43  Id. 
41.  As  to  the  destruction  of  work  before  completion,  see  Seguin  v.  Debtm,  5 
Id.  735;  Boyle  v.  Agawam  Canal  Co.,  33  Id.  749. 

AMOuifT  Rxoovs&ABLS  WHKBJE  CoNTKAcrr  Pabt  Psbfobbixd:  See  Merrill 
V.  Ithaca  <0  Ou>ego  B,  B,,  30  Am.  Dec.  130;  Blood  v.  Enoe,  36  Id.  363; 
Maaterion  v.  Mayor  etc  of  Brooldyn,  42  Id.  38;  Clark  v.  Mayor  etc  qfN.  T,, 
53  Id.  379.  In  estimating  the  value  of  the  benefit  received,  the  oontract  price 
for  the  service  can  not  be  exceeded:  ^rttton  v.  Twmer,  26  Id.  713. 

Damagbs  Sustainkd  bt  Bmplotxb  ibom  Fakt  Pkbvobmanob  may  be 
recouped  in  an  action  for  work  done  and  materials  furnished:  BriUony,  7W- 
ner,  26  Am.  Dec.  713;  SickeU  v.  Pattiaon,  28  Id.  527;  Porter  v.  fTooeia,  39  Id. 
153;  and  the  following,  in  which  the  principal  case  was  cited:  Barkalow  v. 
P/e^er,  38  Ind.  222;  Hunter  v.  LeaviU,  36  Id.  145;  Higgina  v.  Lee,  16  DL 
501. 

Statute  or  Limttations,  Runnino  or. — ^The  principal  case  is  cited  in 
Floumoy  v.  City  of  Jefferaonville,  17  Ind.  172,  to  the  point  that  a  mistake  as 
to  the  form  of  the  remedy  is  not  "negligence  in  the  proeecution"  of  a  suit 
within  the  intent  of  2  Ind.  R.  S.,  sec.  218;  and  in  Sidener  v.  CkdbraUh,  63  Id. 
93,  to  the  point  that  where  an  action  was  brought  by  a  purchaser  of  land  at 
a  sheriff's  sale  to  set  aside  as  fraudulent  a  previous  sheriff's  sale,  and  was 
determined  against  the  plaintiff  on  account  of  a  defect  in  his  title,  and  he  sub- 
sequently purchased  the  same  land  at  a  third  sheriff's  sale,  and  within  five 
years  from  the  determination,  but  more  than  six  years  from  the  commence- 
ment, he  commenced  a  suit  against  the  same  defendant  and  the  judgment 
defendant  to  set  aside  the  first  sheriff's  sale  and  a  conveyance  made  by  the 
judgment  defendant  to  his  co-defendant  after  the  commencement  but  before 
the  determination  of  the  first  action,  it  would  be  an  evasion  of  the  statute  of 
limitations  to  hold  that  the  second  action  was  a  "oontinuation  of  the  first,** 
within  the  section  above  referred  to.  The  principal  case  was  distinguished 
in  Thompeon  v.  Beed^  48  UL  122,  on  a  claim  against  an  estate  on  an  implied 
promise  to  pay  for  board  furnished  for  a  period  of  seven  and  one  half  yeam, 
the  court  holding  that  any  charges  for  board  furnished  more  than  five  yean 
previous  were  barred  in  the  absence  of  a  new  promise. 

IiTTXBXR  BaoOTXBABUi  TOB  DBTKRTioir  07  DsBT:  See  BniUh  V.  VandiT' 
hoet,  10  Am.  Deo.  674;  Sdleck  v.  French,  6  Id.  185^  and  note;  Mciwer  v.  Kip^ 
89  Id.  748. 
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Grrr  of  Madison  t;.  Ross. 

[8  IXDXAMA,  386.] 
MuVICnPAL   COKPOBJLTIOV    NOT    LlABLE    FOB    IkJORIBS   TO   PrITATS  PbO?* 

XKTT  BT  OvEBTLOW  thioagh  the  izunifficiency  of  ft  oulrert  and  embank- 
ment»  erected  by  it  on  a  street  or  road  within  the  corporate  limits  acroas 
a  stream,  to  resist  an  extraordinary  flood  not  contemplated  by  otdinarily 
skillfal  engineers,  and  where  such  improvement  had  proved  snfficient 
for  seyeral  years. 
Dbobxi  or  Gabx  and  Forbsiobt  Negissabt  in  Ersction  or  Publio  Im- 
PBoyKMBNTSmnst  be  in  proportion  to  the  nature  and  magnitude  of  the 
injury  likely  to  result  from  the  occurrence  to  be  anticipated  and  guarded 
against,  and  should  be  that  care  and  prudence  which  a  discreet  and 
cautions  man  would  or  ought  to  use,  if  the  risk  and  loss  were  to  be  ez* 
dusively  his  own. 

Ebbob.     Case.    The  opimon  states  the  facts. 

S,  G.  Stevens,  for  the  plaintiff. 

«/.  O.  MarahaU  and  J.  SuUivan,  for  the  defendant. 

By  Court,  Pbbkins,  J.  Case  by  Boss  against  the  dtyof  Mad- 
ison. The  declaration  alleged  that  the  plaintiff,  Boss,  was  the 
owner  of  a  tan-yard,  and  that  the  city  of  Madison  constructed 
a  culvert  and  embankment  across  a  small  stream  of  water  on 
Second  street,  in  said  city,  so  unskillfully  that,  by  means 
thereof,  said  plaintiff's  tan-yard  was  overflowed  and  destroyed. 
The  city  pleaded  the  general  issue,  and  a  special  plea  which 
need  not  be  noticed.  The  issues  were  of  fact.  They  were  tried 
by  a  jury,  and  Boss  obtained  judgment.  The  eyidence  is  not 
upon  the  record.  The  question  in  the  case,  for  there  is  but  one 
raised  by  counsel  in  this  court,  arises  upon  instructions  given 
and  refused.  The  court  instructed  the  jury  as  follows:  ''  1. 
The  city  of  Madison  is  liable  for  injuries  done  by  her  agents,  as 
individuals  are.  2.  If,  in  this  case,  the  city,  by  her  council, 
made  an  appropriation  of  fifty  dollars,  and  appointed  Marsh 
and  Ford  to  expend  it  in  the  erection  of  the  culvert  in  ques- 
tion, and  it  was  erected  by  Dunlap  on  a  contract  made  by  said 
Marsh  and  Ford,  and  paid  for  by  the  city,  and  it  was  erected 
negligently,  carelessly,  or  unskillfully,  so  that  it  was  thereby  in- 
sufficient to  pass  off  the  water,  and  the  plaintiff's  tan-yard  was 
overflowed,  and  he  damaged  thereby,  the  city  of  Madison  is 
liable  to  said  Boss.  8.  It  is  immaterial  whether  the  contracts 
were  made  in  writing  or  not,  or  whether  the  improvement  was 
made  on  a  street,  or  on  the  Lawrenoeburgh  road,  if  within  the 
corporate  limits  of  the  dly.    4.  The  oiiy  of  Madison  is  as  much 
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bound  by  tlie  acts  of  Marsh  and  Ford,  if  they  assumed  to  act 
as  her  agents,  and  after  the  acts  were  done  she  paid  for  them, 
and  ratified  them,  as  if  she  had  at  first  ordered  the  improve- 
ment and  made  written  contracts  according  to  her  charter  and 
ordinance.  5.  If  the  jury  find  from  the  evidence  that,  owing 
to  the  negligent,  careless,  or  unskillful  manner  in  which  the 
culvert  in  question  was  constructed,  the  tan-yard  of  the  plaint- 
iff was  overflowed  and  he  damaged,  or  the  overflow  and  damage 
were  thereby  increased,  the  jury  should  find  for  the  plaintiff. 
6.  If  the  jury  find  that  the  flood  of  water  which  the  plaintiff 
says  injured  his  tan-yard  would  have  injured  the  tan-yard 
equally  as  much  if  said  culvert  and  improyement  had  not  been 
made,  the  city  is  not  liable." 

The  court  refused  to  give  this  instruction,  the  same  being  rele- 
vant: '*  If  the  jury  shall  find  that  the  damage  complained  of  waa 
occasioned  by  a  flood  of  water  so  much  more  extraordinary  than 
usual  that  ordinarily  careful  and  thoughtful  men  and  ordinarily 
skillful  engineers  would  not  contemplate  that  such  a  flood  would 
ever  come,  and  said  culvert  and  improvement  did  prove  sufficient 
for  all  purposes  for  about  three  years,  the  jury  should  find  the 
damage  to  have  happened  by  what,  in  law,  is  called  the  act  of 
God,  and  should  find  for  the  defendant." 

The  question  raised  is  as  to  the  rule  or  principle  by  which  the 
jury  were  to  be  governed  in  determining  whether  the  culvert  and 
embankment  were  or  were  not  unskillfully  constructed.  Were 
they  to  regard  them  as  unskillfully  and  negligently  made,  un- 
less they  were  such  as  to  withstand  every  possible  force  of  the 
element?  or  should  they  regard  them  as  skillfully  done,  if  such  as 
to  withstand  every  probable  force  ?  On  this  point  the  court  gave 
no  direct  instruction;  but  the  inference  to  be  drawn  from  those 
given,  taking  them  altogether,  would  rather  be,  that  if  the  dam- 
age to  the  plaintiff  happened  in  consequence  of  the  improve- 
ment, the  city  was  liable  at  all  events.  The  defendant,  how- 
ever, if  he  asked  it,  had  a  right  to  a  definite  instruction  touching 
this  matter.  He  did  ask  one,  and  if  it  expressed  the  law,  or 
was  within  it,  he  was  entitled  to  have  it  given  to  the  jury.  We 
think  it  was  within  the  law  and  should  have  been  given.  In  the 
Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  433,  the  chancellor 
has  the  following  remarks,  which  are  directly  to  the  point,  and, 
we  think,  entirely  correct: 

"The  degree  of  care  and  foresight  which  it  is  necessary  to 
use,  in  cases  of  this  description,  must  always  be  in  proportion 
to  the  nature  and  magnitude  of  the  injury  that  will  be  likely  to 
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result  from  the  occurrence  which  is  to  be  anticipated  and  guarded 
against.  And  it  should  be  that  care  and  prudence  which  a  dis- 
creet and  cautious  individual  would  or  ought  to  use  if  the  whole 
risk  and  loss  were  to  be  his  own  exclusively.  Here  the  prob- 
able, if  not  the  necessary,  consequence  of  the  carrying  off  of  the 
ciiy  dam,  by  a  flood,  would  be  not  only  to  sweep  away  the  build- 
ings and  erections  of  all  the  owners  of  property  upon  the  Groton 
below  each  dam,  but  also  to  endanger  the  lives  of  such  owners 
and  of  their  families. 

**  The  dam  should,  therefore,  have  been  constructed  in  such  a 
manner  as  to  resist  such  extraordinaiy  floods  as  might  have 
been  reasonably  expected  occasionally  to  occur.  And  if  the 
flood  of  1841  was  not  much  higher  than  any  which  had  been 
known  to  occur  upon  this  stream  within  the  memory  of  man, 
those  who  had  charge  of  the  construction  of  the  dam  should 
have  anticipated  such  a  flood;  and  should  have  provided  a  dam 
that  would  have  been  sufficient  to  resist  the  operation  of  that 
flood."  ''Although  the  flood  of  1841  was  not  an  ordinary  one,  I 
think  the  evidence  of  the  plaintiffs  was  sufficient  to  authorize 
the  jury  to  find  that  it  was  one  of  those  occasional  floods  to 
which  the  Groton  had  sometimes  been  subject,  and  which 
should,  therefore,  have  been  provided  against  by  those  whose 
duty  it  was  to  guard  against  the  probable  consequence  of  such 
a  flood.  G.  Flemelling,  who  lived  upon  the  Groton,  within  two- 
miles  of  the  city  dam,  and  was  bom  there,  testified  that  he  had 
seen  the  river  higher  than  in  1841,  something  more  than  twenty 
years  previous  to  that  time.  He  says  nothing  of  the  floods  of 
1837  and  of  1889,  as  he  was  then  in  Bedford.  But  Godney, 
Marshall,  and  Thompkins,  all  of  whom  lived  about  two  miles 
above  the  dam,  thought,  by  the  height  of  the  water  upon  Elbow 
island,  that  the  same  was  as  high  in  the  flood  of  1837  as  in  that 
of  1841 ;  and  Frost  and  Bailey,  jun. ,  both  testified  that  the  floods 
of  1839  and  of  1843  were  nearly  as  great  as  in  1841.  If  the 
evidence  given  by  these  witnesses  was  to  be  credited,  therefore, 
the  flood  of  1841  was  an  occurrence  which  ordinary  care  and 
prudence  should  have  anticipated  and  guarded  against. '' 

The  judgment  is  reversed,  with  costs.     Gause  remanded,  etc. 


Municipal  Cobpobations,  whxn  Liable  tob  Injttbhes  to  Pbivati  Pbop^ 
■BT7  throagh  the  making  of  improvements:  See  Boss  v.  City  qf  MadUon,  48 
Am.  Dec  361,  where  the  principal  caee,  aa  it  first  came  before  the  court,  is  re- 
ported; Mear»  ▼.  Comm^rs  of  WUmingUm,  49  Id.  412;  ComirrCrs  of  Kensington 
V.  Wood^  Id.  582;  Tovm  Council  qf  Ahron  t.  MeComb,  61  Id.  453;  RochesUf 
White  Lead  Co.  v.  Bochetter,  53  Id.  316;  Radd\fy.  Mayor  etc,  qf  Brooldyn^ 
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Id.  8S7»  and  notes  oolleotiog  the  prior  eases.    The  prindpsl  esse  was  eited 
in  B6U  w,  (Hiif  <^  IndianapoUs^  52  Ind.  559,  as  laying  down  the  general  prin- 
eiples  governing  the  liability  of  mnniotpal  oorporations  for  injuries  to  priTato 
rights;  in  TnuUu  qf  Wabaah  and  Erie  Canal  y.  Spean,  16  Id.  443,  to  the 
point  thftt  the  doctrine  that  an  individnal  may  nse  his  own  land  as  ha 
pleases,  so  that  he  is  reasonably  oarsfol  that  sooh  nse  shall  not  injnve  tiiiid 
persons,  is  applied  to  the  nse  of  streets  by  cities,  and  highways  by  the  state 
and  counties,  tluoogh  their  officers;  in  OUy  qf  JSvansvUU  y.  Deeier,  84  Id. 
328,  to  the  point  that  *'  against  extraordinary  and  unprecedented  freshets, 
mnnioipal  corporations  are  not  bound  to  provide,  but  they  are  bound  to  make 
provision,  for  such  as  may  be  reasonably  expected  to  occur,  even  thoo|^ 
their  occurrence  be  at  irregular  and  wide  intervals  of  time.    Ordinary  dili- 
gence requires  that  the  corporate  officers  should  take  into  consideration  the 
past  history  of  the  watercourses,  and  make  reasonable  provision  for  freshets  of 
a  similar  character  to  those  which  have  previously  occurred,  and  which  were 
Aot  of  an  extraordinary  character;"  BBdinSmUhY.  OUy  Oomndi,  33  Oratt  212; 
}to  the  point  that  municipal  corporations,  in  making,  repairing,  grading^  lev- 
r«Ung,  and  improving  streets,  if  they  exercise  reasonable  care  and  skill  in  the 
r  performance  of  the  work,  are  not  answerable  to  the  adj<rfning  owner  whose 
>lands  are  not  actually  taken,  for  consequential  damages  to  Us  premises, 
•unless  there  is  a  provirion  in  the  oharlsr  of  the  ooipcratioa,  or  in  some sfeat* 
«Bte  cwatiag  the  liability. 
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Hall  t;.  Sayill. 

[8  O.  Qmemmm,  87.] 

Dkbd  Absoluts  on  Fagb  mat  bb  Shown  to  havb  Ko  Obbaxbe  BiBMi 
TBAN  MoBTQAOB,  by  reoords  and  parol  proof;  and  this  may  be  done  M 
between  third  persons  with  notice,  as  well  as  between  the  partiea. 

Debd  Giyxk  a8  Sboitbitt  is  Mobtgaob,  although  an  absolute  oonveyanoa 
in  form. 

MOBTQAOOB  07  Land  IS  Ck>N8n>BBED  THB  OwvBBy  subjeot  Only  to  tho  Uea 
of  the  mortgage. 

Ebbob.  Action  of  right  for  certain  land.  The  opinion  states 
the  case. 

J.  C.  HaU  and  A.  SaU,  for  the  plaintiffs  in  error. 

H.  T.  Beid  and  L,  B,  Beeves,  for  the  defendant. 

B7  Oonrt,  OBEiNBy  J.  J.  G.  Hall  and  W.  J.  Cochran  com- 
menoed  this  action  of  right  against  Robert  Savill  for  the  north- 
east quarter  of  the  north-west  quarter  of  section  thirty-four,  in 
township  sixiy-nine  north,  of  range  six  west,  of  the  fifth  princi- 
pal meridian.  Plea,  general  issue.  Verdict  and  judgment  for 
the  defendant. 

On  the  trial  the  plaintiffs  gave  in  eridence:  1.  A  register's 
certificate  showing  that  the  land  in  question  was  entered  March 
16, 1840,  by  Alexander  H.  Walker.  2.  A  deed  from  said  Walker 
dated  September  24, 1844,  conveying  the  land  to  John,  Joseph, 
and  Bobert  Savill.  8.  A  deed  dated  November  4,  1844,  from 
Joseph  and  Bobert  Savill  to  William  G.  Walker.  4.  A  sheriff's 
deed  oony^ying  said  Walker's  interest  in  the  land  to  the  plaint- 
itb,    6.  They  then  gave  evidence  tending  to  prove  that  defendant 
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was  in  possession.  Also,  evidence  proving  the  deaCh  of  Joseph 
and  John  Savill,  and  that  John  Savill  was  the  father  of  Joseph 
and  Bobert. 

Defendant  then  introduced  the  judgment  from  which  the 
plaintiffs  derived  their  sheriff's  deed.  The  judgment  was  ren* 
dered  May  25,  1847,  in  favor  of  Michael  Sellerb  against  William 
G.  Walker,  in  which  Cochran  and  Hall  werd  attomevs.  The 
gckrnishee  process  issued  in  said  case,  with  Joseph  SaviU's  answer 
thereto,  was  also  introduced.  The  answer  shows  that  Joseph 
Savill  and  his  brother  Robert  jointly  borrowed  of  William  G. 
Walker  one  hundred  dollars,  for  which  they  were  to  pay  interest 
at  the  rate  of  twenty  per  cent,  per  annum,  and  in  order  to  secure 
payment  they  executed  the  deed  to  said  Walker,  and  at  the  same 
time  took  a  title  bond,  conditioned  that  if  the  Savills  should  pay 
to  Walker  one  hundred  and  twenty  dollars  in  one  year,  or  twent;^ 
dollars  at  the  end  of  one  year  and  one  hundred  and  twenty 
dollars  at  the  end  of  two  years  from  date  of  bond,  then  Walker 
was  to  reconvey  the  land  in  question  to  the  Savills.  At  the  date 
of  the  answer,  April  7, 1846,  no  part  of  the  money  had  been  paid 
by  the  Savills  to  said  Walker. 

Defendant  then  introduced  the  bill,  answer,  exhibits,  and  de- 
cree in  a  chancery  case  commenced  by  Joseph  and  Robert  Savill 
against  said  W.  G.  Walker.  The  bill  was  filed  by  one  of  the 
plaintiffs,  W.  J.  Cochran  as  solicitor  for  the  Savills,  September 
6, 1847,  and  alleges  that  the  deed  made  by  them  to  Walker  was 
in  the  nature  of  a  mortgage,  and  that  they  had  always  been 
ready  to  pay  according  to  the  stipulations  of  the  bond  which 
was  executed  on  the  same  day  with  the  deed;  that  Walker  had 
left  the  county  and  had  no  agent  to  whom  payment  could  be 
made;  that  one  of  them  had  been  garnished  on  attachment  in 
the  case  of  Sellers  v.  Walker^  and  discharged,  and  that  they  were 
both  garnished  on  an  execution  issued  from  the  judgment  in 
that  case;  and  that  they  had  brought  the  money  into  court. 
The  bill  prayed  for  a  decree  of  title  to  the  land.  An  amended 
bill  was  filed  May  1, 1848.  Bill  was  confessed  to  be  true  and 
a  decree  rendered  agreeable  to  the  prayer  of  complainants. 

Defendant  also  gave  in  evidence  a  deed  from  said  William  G. 
Walker  and  wife  conveying  the  land  to  Joseph  and  Robert  Sa- 
vill. This  deed  was  dated  April  21,  1846,  and  filed  for  record 
April  21, 1848.  The  plaintiffs  objected  to  the  evidence  offered 
by  defendant,  but  the  court  overruled  the  objection,  and 
instructed  the  jury  that  the  evidence  submitted  did  not  show 
any  title  in  the  plaintiffs. 
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The  first  four  errors  assigned  are  to  the  roling  of  the  court 
in  admitting  the  evidences  of  title  introduced  by  defendant  below. 
This  evidence  comprises  the  judgment,  the  garnishment  process, 
the  chancery  proceedings,  and  the  deed.  This  evidence  has  an 
important  bearing  upon  the  case,  and  clearly  discloses  the  nature 
of  the  transaction  between  the  parties.  The  records  offered  are 
unexceptionable  in  authentication,  were  relevant  to  the  issue, 
and  therefore  admissible. 

The  evidence  was  introduced  for  the  purpose  of  defeating 
plaintiff's  claim  of  title  by  showing  that  the  deed  from  Joseph 
and  Eobert  Savill  to  William  G.  Walker  should  have  no  greater 
effect  th^n  a  mortgage;  that  the  plaintiffs  had  notice  of  its 
character  before  judgment  was  rendered  against  Walker,  and 
that  they  purchased  with  full  knowledge  that  the  deed,  though 
absolute  in  terms,  was  in  realiiy  a  mortgage;  that  the  deed 
was  given  by  the  SaviUs  to  secure  the  payment  of  money  they 
had  borrowed  from  Walker,  who  gave  a  title  bond  to  recover 
[reconvey]  the  premises  upon  the  payment  of  the  money  within 
the  time  stipulated.  These  facts  are  clearly  established  by  the 
records  and  parol  proof.  It  is  conceded  that  as  between  the 
parties  to  the  conveyance  it  should  be  treated  as  a  mortgage,  but 
claimed  that  it  can  not  be  so  regarded  in  its  application  to  third 
persons.  This  is  true,  if  such  third  persons  are  strangers  to  the 
contract.  Without  notice  they  should  not  be  prejudiced  by  any 
private  arrangement  not  expressed  in  the  deed.  But  in  this 
case  the  plaintiffs  had  notice.  It  appears  of  record  that  one  of 
them  acted  as  solicitor  for  the  Savills  in  the  chancery  suit  to 
enforce  a  reconveyance  of  the  land,  and  both  of  them  acted  as 
attorneys  in  the  suit  at  law.  In  these  suits  the  mortgage  char- 
acter of  the  deed  was  fully  disclosed,  and  was  to  the  plaintiffs 
the  same  as  actual  notice  that  the  grantee,  in  form,  was  nothing 
more  and  acquired  no  greater  rights  than  a  mortgagee  in  fact. 
With  such  notice  the  plaintiffs  can  not  complain  that  they  were 
misled  by  the  absolute  form  of  the  deed.  They  were  as  well 
acquainted  with  its  real  character  as  were  the  parties  themselves. 
The  form  then  should  yield  to  the  substance  of  the  contract,  and 
confer  no  greater  legal  benefits  upon  the  plaintiffs  than  was  in- 
tended by  the  parties  in  the  deed,  nor  greater  than  could  be 
enforced  by  the  grantee. 

In  WdUon  v.  Crordy,  14  Wend.  63-67,  it  was  decided  that  even 
parol  evidence  was  admissible  to  show  that  a  deed,  absolute  in 
its  terms,  was  intended  as  a  mortgage;  and  that  such  evidence 
may  be  received,  not  only  as  between  the  parties  to  the  instm* 
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rnenfcy  bat  ivhen  third  persons  are  conoemed,  if  they  haye  not 
been  misled  by  the  f  oim  of  the  transaction.  It  is  well  settled 
that  parol  evidence  is  admissible  to  show  that  an  absolute  deed 
was  intende^l  as  a  mortgage:  Habergham  v.  VinoerU,  2  Yes.  204; 
Mdrk8  Y.  PeU,  1  Johns.  Ch.  595;  Dey  y.  Dunham,  2  Id.  189; 
Strong  y.  Stewart,  4  Id.  167;  James  y.  Johnson,  6  Id.  417;  Clark  y. 
Henry,  2  Cow.  824;  Murphy  v.  IHgg,  1 T.  B.  Mon.  73;  Washburn 
y.  MerrHls,  1  Day,  189  [2  Am.  Dec.  59];  Slee  y.  Manhattan  Co.,  1 
Paige,  48,  56,  77;  Gilchrist  y.  Cunningham,  8  Wend.  641;  Boach 
y.  Cosine,  9  Id.  227,  232;  Sing  y.  Franklin,  2  HaU,  1,  13;  4 
Eenfs  Oom.  142;  Peterson  y.  Clark,  16  Johns.  205;  Champlin 
y.  Sutler,  18  Id.  173.  Most  of  these  were  cases  in  which  the 
defeasance  had  been  omitted  in  the  deed  by  fiand  or  mistake, 
and  in  that  particular  not  analogous  to  the  case  at  bar.  But  if 
parol  eyidence  is  admissible  to  establish  a  mere  parol  def  easanoe^ 
the  propriety  of  the  record  eyidence  can  not  be  questioned  in 
the  present  case  to  show  that  in  connection  with  the  deed  there 
was  a  bond  executed,  containing  conditions  on  the  performance 
of  which  the  deed  would  be  defeated,  and  a  reconyeyance  of  the 
estate  secured  to  the  grantor.  As  between  the  parties,  the  bond 
was  executed  as  a  defeasance  of  the  deed,  and  so  as  to  third 
persons  with  actual  notice  of  the  transaction. 

The  object  for  which  a  deed  is  giyen  must  be  regarded  as  the 
true  test  of  its  character.  If  a  deed  is  giyen  as  a  security,  it  is 
a  mortgage,  although  an  absolute  conyeyance  in  form:  Miami 
Exporting  Co.  y.  Bank  of  United  States,  Wright,  249;  Den  d.  Skin- 
ner y.  Cox,  4  Dey.  59;  Russell y.  Lewis,  2  Pick.  211;  Petersons. 
Clark,  15  Johns.  205;  Cooper  y.  Whitney,  3  Hill  (N.  T.),  95; 
Clawson  y.  Ewhbaum,  2  Grant  Cas.  132;  WaiJcins  y.  Gregory,  6 
Blackf .  113;  Bice  y.  Bice,  4  Pick.  349.  The  fact  that  the  deed  in 
the  present  case  was  giyen  as  security  is  condusiyely  established 
by  the  eyidence,  and  was  known  to  the  plaintiffs  before  they  pur- 
chased. But  it  is  claimed  by  counsel  that  the  bond  as  a  defea* 
sance  to  the  deed  was  no  better  than  an  unrecorded  deed  against 
a  judgment  creditor,  and  as  a  judgment  would  operate  as  a  lien 
against  such  unrecorded  deed:  Brown  y.  IkthUl,  1  G.  Greene, 
189;  so  would  a  judgment  operate  against  an  unrecorded  tiUe 
bond.  This  position  will  not  be  questioned.  The  principle 
would  preyail  against  all  who  had  not  receiyed  actual  notice  of 
the  bond  as  a  defeasance  to  the  deed.  The  plaintifls  had  such 
notice,  and  therefore  purchased  subject  to  the  defeasance,  with 
the  same  effect  as  if  they  had  purchased  against  a  prior  xua^ 
oorded  deed  with  actual  notice. 
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Again,  it  is  claimed  that  if  Walker  should  be  considered  as 
mor^fagee,  he  still  had  a  ''conditional  fee''  on  interest  in  the 
land  which  could  be  sold.  Doubtless  the  amount  due  from  the 
Savills  to  Walker  might  have  been  secured  bj  proper  process,  to 
apply  on  the  judgment  against  Walker,  but  obTiously  that  could 
not  be  done  by  selling  land  owned  by  the  Savills  on  an  execu- 
tion against  Walker.  The  mortgagor  of  land  has  generally  been 
considered  the  owner,  subject  only  to  the  lien  of  the  mortgagee: 
WaUon  Y.  Cronly,  14  Wend.  63-66,  and  cases  cited.  The  rights 
and  interest  of  the  mortgagor  do  not  pass  to  the  mortgagee  un- 
til he  acquires  possession.  The  mortgage  before  entiy  and  fore- 
closure is  deemed  a  pledge  or  charge  upon  the  land,  and  subject 
to  that  lien  the  legal  rights  and  remedies  of  others  may  be  as- 
serted and  enforced  in  the  same  manner  as  if  no  such  mortgage 
existed:  WiUington  v.  Oale,  7  Mass.  188;  Taylor  y.  Furier,  Id. 
866;  Goodwin  v.  Bichardson,  11  Id.  469,  478;  EaUm  y.  Whiting^ 
3  Pick.  484;  Blanchard  v.  Brooks,  12  Id.  47;  Fay  t.  Cheney,  14 
Id.  399;  CoUina  v.  Torry,  7  Johns.  278  [5  Am.  Dec.  278]. 

We  conclude  then  that  the  court  below  did  not  err  in  admit- 
ting the  eyidence  o£fered  by  defendant  in  this  case;  nor  in  charg- 
ing the  jury  that  the  eyidence  did  not  show  title  in  the  plaintiffs. 

Judgment  a£Srmed. 

Dbxd  Absoijttb  on  Face  mat  bb  Shown  bt  Parol  to  be  Mobigaoi: 
Moort  Y.  Madden,  46  Am.  Dec.  298;  NichoU  v.  Beynclds,  36  Id.  238;  Swart 
▼.  Service,  34  Id.  211,  and  prior  cases  in  note. 

MOBTOAGOB,  WHSBE    ReOAKDED  AS  OwNEB,  A2n>    MOBTOAOE    MeBB   Sb* 

ocbitt:  W airing  v.  Smyth,  47  Am.  Deo.  299,  and  note  ooUeeting  prior 


HUNEB  V.   DOOLTTCLE. 

[3  O.  Ouzn,  76.] 

AvfBOBiTT  TO  ComrBss  Decbeb  under  Powkb  ov  Attobwey  not  Ex- 
hausted by  a  oonfession  when  the  decree  was  reveraed;  and  a  seoond 
confeesion  may  be  made  mider  the  power. 

Ietxbest  how  Galoulated  in  Case  ow  Partial  Patmxnts.— When  the 
payment  exceeds  the  interest  dae,  calculate  interest  on  the  principal  up 
to  the  date  of  payment,  add  this  interest  to  the  principal,  and  then  de- 
duct the  payment.  If  the  payment  falls  short  of  the  interest  due,  cal- 
culate the  interest  on  the  principal  up  to  the  time  when  the  payments 
will  OTeimn  the  interest  due  on  the  priacipal.  and  then  daduot  tha  paj- 
ment. 

Ebrob.    The  opinion  states  the  case. 

J.  C.  EaU  and  D.  Borer ^  for  the  appellanl 
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M.  W.  Starr ^  for  the  appellee. 

By  Court,  Gbeene,  J.  In  this  case  a  decree  of  foreclosure 
was  confessed  in  the  court  below,  on  a  power  of  attorney.  A 
decree  had  been  confessed  in  the  same  case  at  a  previous  term 
of  the  court.  It  is  therefore  contended  that  the  first  act  of 
confession  exhausted  the  authority  of  the  attorney  to  confess 
under  that  power.  This  would  be  true  if  the  first  decree  had 
been  valid  or  remained  unreversed.  But  it  appears  that  it  was 
taken  to  the  supreme  court  and  reversed.  This  placed  the  case 
and  the  rights  of  the  parties  the  same  as  if  the  first  decree  had 
not  been  rendered.  The  intention  of  the  power  had  not  been 
carried  out,  consequently  the  object  was  not  accomplished,  and 
the  authority  was  not  exhausted  by  the  first  act. 

The  second  objection  uiged  to  the  decree  below  is  in  relation 
to  the  computation  of  interest.  The  payments  indorsed  on  the 
mortgage  were  appHed  to  satisfy  the  interest  due,  and  not  to 
the  principal.  It  is  contended  that  the  payments  should  have 
been  applied  to  the  principal  exclusively. 

In  this  state  no  particular  rule  has  been  adopted  for  calculat- 
ing interest,  where  partial  payments  have  been  made.  But  the 
rule  established  by  the  supreme  court  of  New  York,  in  1824, 
has  been  generally  sanctioned  in  other  states,  and  was  followed 
in  calculating  interest  in  the  present  case.  As  the  rule  is  fair 
and  simple,  we  think  it  should  prevail  in  our  state.  We  have 
therefore  concluded  to  adopt  this  practice. 

When  the  payment  exceeds  the  interest  due,  calculate  interest 
on  principal  up  to  the  date  of  payment,  add  this  interest  to  the 
principal,  and  then  deduct  the  payment. 

If  the  payment  falls  short  of  the  interest  due,  calculate  the 
interest  on  the  principal  up  to  the  time  when  the  payments  will 
overrun  the  interest  due  on  the  principal  debt,  and  then  deduct 
payment;  so  as  to  avoid  taking  interest  upon  interest:  WiUiamM 
V.  HoiLghtaling,  8  Oow.  86. 

Judgment  affirmed. 

PowKK  OF  Attobnet  TO  CoNJXss  JuDOMBNT  IS  RsvoGABLB  at  pleasure  of 
the  principal,  miless  it  is  supported  by  a  consideration,  or  Ib  held  as  security, 
or  b  necessary  to  effectuate  a  security:  Evans  ▼.  Feame,  50  Am.  Dec.  197; 
and  as  to  revocation  of  powers  of  attorney  in  general,  see  note  to  Broohahim 
▼.  Broohshire,  47  Id.  343. 

IlTTXBXST    IN    CaSM    OF    PaBTZAL    PaTMBNTS,     HOW    COHFUTSD:    HoH  ▼• 

Dorman,  60  Am.  Dec.  286,  and  note  disoossing  the  question  fully.  The  rul« 
as  laid  down  in  the  principal  case  was  followed  in  8mUh  v.  Coopers,  0  Iow% 
887. 
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Johnson  v.  Williams. 

[3  O.  OaxEMK,  97.] 
Husband  is  Liable  Only  fok  Wife's  Necessabibs  !xi  the  absence  of  an 

express  or  implied  promise  oo  his  part  to  pay  her  debts. 
Ssbvices  Rendebed  in  Pbocubino  Divobce  fob  Wife  abb  not  Necsb- 

SABEBS,  and  the  husband  is  not  liable  for  them  aa  anoh. 

Ebbob.  The  opinion  states  the  case. 
J,  Matthews,  for  the  plaintiff  in  error. 
Oeorge  C.  JXxon,  for  the  defendant. 

By  Court,  Einney,  J.  Suit  brought  by  Johnson  to  recover 
six  hundred  dollars,  which  he  alleged  to  be  due  for  professional 
services  as  the  attorney  and  solicitor  of  Sarah  Williams,  the 
wife  of  the  defendant. 

By  the  bill  of  particulars  filed,  it  appears  that  the  services 
were  rendered  in  a  suit  brought  by  the  wife  for  divorce. 

On  the  trial  the  plaintiff's  counsel  prayed  the  court  to  give 
the  following  instruction:  '*  That  a  husband  is  by  law  liable  on 
an  implied  promise  to  pay  lawyers,  and  officers  of  the  court,  for 
their  reasonable  charges  and  fees,  for  services  rendered  to  the  wife 
in  prosecuting  her  right  to  divorce  and  alimony,  upon  the  ground 
of  necessaries;"  which  instruction  the  court  refused;  but  in- 
stracted  the  jury  that  the  defendant  was  not  liable  for  profes- 
sional services  rendered  to  the  wife  of  defendant  in  procuring  a 
divorce  and  alimony,  if  such  divorce  and  alimony  are  obtained, 
unless  he  was  employed  by  defendant,  either  in  person  or  agent, 
or  unless  defendant  promised  to  pay,  or  unless  he  was  ordered 
to  pay  for  such  services  by  the  court.  The  refusal  to  give  the 
instruction  asked,  and  the  instruction  given  by  the  court,  are 
assigned  for  error. 

We  think  the  court  ruled  correctly.  Without  an  express  or 
implied  promise  on  the  part  of  the  husband  to  pay  the  debts  of 
the  wife,  he  is  only  bound  for  necessaries.  In  law  the  term 
<<  necessaries"  is  understood  to  mean  not  only  articles  which 
are  of  absolute  necessity,  but  also  such  things  as  are  suitable  to 
the  fortune  and  condition  of  the  person  to  whom  they  are  sup- 
plied: Seaton  v.  Benedict,  6  Bing.  28;  Story  on  Con.,  sec.  98,  p. 
102.  Are  the  expenses  incurred  in  carrying  on  a  lawsuit  for  a 
divorce  necessaries,  according  to  the  technical  legal  meaning 
of  that  word?  After  a  careful  examination  of  the  elementaiy 
works  and  reports  upon  the  subject  of  the  liability  of  the  hus- 
band for  the  debts  of  his  wifcj  we  have  not  been  able  to  find 
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an  author  or  an  adjudged  case  tbat  regards  the  esi^nses  of 
such  suit  in  the  light  of  necessaries.  It  has  been  the  custom  of 
courts  after  granting  the  vriie  a  divorce  to  decree  an  allowance 
in  &yor  of  her  attorney.  This  in  some  states  is  regulated  by 
statute,  in  others  by  uninterrupted  custom,  but  we  find  no  case 
where  the  husband  has  been  sued  and  a  recoyery  had  upon  the 
ground  of  necessaries.  The  wife  did  not  bind  the  husband  as 
his  agent,  for  it  is  a  well-settled  rule,  that  the  wife  can  only 
bind  the  husband  by  her  contract  as  his  agent  acting  under  his 
authority  or  with  his  concurrence,  express  or  implied:  Story  on 
Con.,  sec.  96,  p.  100.  The  husband — ^the  defendant — ^then  was 
not  liable  as  for  necessaries,  nor  upon  the  authority  of  the  wife 
to  employ  counsel  as  his  agent,  without  proof  that  she  had  such 
authority,  or  that  he  concurred  in  her  acts  in  that  particular. 
Judgment  affirmed. 


Hubbakd'8  LiABiLTrr  FOB  Wirx'8  Nbobssabiib:  See  Baker  ▼.  Bameiff  5 
Am.  Deo.  326;  McCukhen  t.  MeOahay,  6  Id.  373;  Hanooer  v.  Turner,  7  Id. 
203;  Otmningham  ▼.  Irwin,  10  I<L  458,  and  note;  Walher  ▼.  Simpson,  42  Id. 
216.  A  huaband  is  not  liable  for  debts  of  his  wife  contracted  after  she  has 
obtained  a  decree  against  him  for  alimony:  Bennett^  v.  O^FaUon,  22  Id.  440; 
and  as  to  his  liability  for  money  loaned  the  wife  with  which  neoeosariee  have 
been  purchased,  see  \Yalker  v.  Simpson,  supr€U  A  aon-in-Uw  is  not  liable  for 
the  maintenance  of  his  wife's  parents:  Mctek  ▼.  Parsons,  1  Id.  17;  Commis- 
sioners y.CfanseU,  23  Id.  139. 

Wnrs's  PowEB  to  Bind  Husband  bt  Contbaois:  See  Machhdey  t.  Jfc- 
Oregor,  31  Am.  Dec.  522;  Bei^amin  ▼.  Bef^amin,  39  Id.  384;  Casteel  ▼. 
Casteel,  44  Id.  763. 

Husbaitd's  Liabilitt  fob  Lxgal  Sbbvicbs  xs  Wm's  Bksalf,  nr 
PBOBX0UTI27O  OB  DEFENDING  DiYOBCB. — ^A  hosband  IS  not  liable  to  his 
wife's  attorney  for  services  rendered  in  prosecuting  or  resisting  a  petition  for 
divorce:  Wing  t.  Huriburt,  40  Am.  Dec.  695;  and  see  note  to  Otmningham  v. 
Irwin,  10  Id.  463.  The  principal  case  is  cited  in  Dow  v.  Epster,  79  HI.  266, 
to  the  point  that  an  action  at  law  against  a  husband  can  not  be  maintained 
by  a  ■ollcitor  who  may  prosecute  or  defend  an  action  of  divorce  for  his  wife. 


Gabbetson  v.  Yajstuogs. 

[3  G.  Qbmbkm,  138.] 

Tdie  in  Oontbact  not  Essential,  in  Gsnxbal,  in  equity,  where  cironm* 

stancee  of  a  reasonable  nature  have  prevented  a  party  from  strict  ooni- 

plianoe  in  that  particular. 
Tm  nr  Contbaot  mat  bb  Madb  Matkbial  either  by  ezprsos  agreemeat 

or  by  the  peouliar  nature  and  oonditioos  of  the  oontraoi. 
Vaots  Atxbbbd  in  Answbb  and  Swobn  to  abb  CoNOLnsrni  upon  all 

points  responsive  to  the  bill,  where  the  bill  is  not  supported  by  afiKdavil 

or  proof. 
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IiimrrioNS  of  Pastxss  as  Rbqakdb  Tmi  of  Fbbiormanok  will  be  Se- 
cured in  equity  mm  at  Uw,  and  when  time  appears  to  be  a  diatinct  or 
essential  featore  in  the  oontract,  it  should  be  considered  material  and  be 
enforced. 

8PB0IFI0  Pebiobmanoe  will  be  Refused  whebe  thsbx  is  No  Aybbmbnt 
OF  Pebfobmamcb,  or  offer  to  perform. 

Afpbal.  Bill  for  specific  performance.  The  opinion  states 
the  case. 

J.  C.  HdU  and  G.  Muon,  for  the  appellant. 

ff.  W,  Starr,  for  the  appellee. 

By  Court,  OaxEinB,  J.  Bill  for  specific  performance  filed  ia 
the  district  court  of  Henry  county  by  Joseph  Ferguson  against 
John  Yanloon.  Previous  to  trial,  the  death  of  Ferguson  was 
suggested,  and  Ghmretson  as  administrator  substituted.  Venue 
changed  to  Des  Moines  county. 

The  bill  alleges  that  on  the  fifth  day  of  April,  1841,  Yanloon 
sold  to  Feiguson  the  east  half  of  south-east  quarter  of  section 
twenty-seven  in  township  seventy  north,  of  range  six  west,  con- 
taining eighty  acres;  and  executed  a  title  bond  conditioned  in 
substance  that  if  Ferguson  should  pay  his  promissoiy  note 
given  for  the  purchase  money,  amounting  to  one  hundred  and 
twenty-six  dollars  and  fifty  cents,  on  or  before  the  fifth  of  Oc- 
tober, 1841,  thereupon  Yanloon  should  execute  to  him  a  good 
and  sufficient  warranty  deed  for  the  land.  The  bill  also  states 
that  complainant  made  valuable  improvements  upon  the  land; 
that  defend^t  extended  the  time  of  payment  specified  in  the 
bond  until  April  4, 1842;  that  the  true  consideration  was  one 
hundred  and  six  dollars,  instead  of  one  hundred  and  twenty-six 
dollars  and  fifty  cents  as  mentioned  in  the  bond,  the  surplus 
twenty  dollars  being  intended  as  penalty;  that  October  28, 1841, 
he  turned  out  a  horse  to  Yanloon  worth  fifty  dollars  or  more, 
the  price  of  which  was  to  be  credited  on  the  bond,  and  avers  a 
readiness  to  pay  the  balance  of  the  purchase  money.  The  bill 
appears  to  have  been  filed  May  12,  1842.  The  allegations 
therein  are  not  supported  by  affidavit. 

The  answer  of  Yanloon  denies  the  allegation  in  the  bill,  that 
the  true  consideration  was  to  be  one  hundred  and  six  dollars, 
instead  of  one  hundred  and  twenty-six  dollars  and  fiffy  cents, 
and  alleges  that  there  was  no  other  contract  than  that  set  forth 
in  the  bond;  that  the  said  sum  of  one  hundred  and  twenty-six 
dollars  and  fifty  cents  was  the  price  agreed  to  be  paid  by  said 
FeKgoson,  and  that  by  mutual  agreement  time  was  made  mate- 
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rial  in  said  contract;  that  on  the  said  fifth  day  of  October,  1841» 
Ferguson  utterly  failed  to  pay  any  portion  of  said  consideration 
money;  but  that  October  28, 1841,  he  went  to  him  and  offered 
to  waive  all  forfeiture  resulting  from  his  failure  to  pay  at  the 
time  stipulated,  and  that  he  would  then  convey  the  land  to 
Ferguson  if  he  would  pay  the  amount  agreed  upon  in  the  bond; 
but  Ferguson  professed  an  inability  to  pay  at  that  time,  and 
thereupon  proposed  conditions  to  extend  the  time  of  payment 
until  April  4,  1842,  by  indorsement  on  the  bond,  and  then  and 
there  turned  out  a  horse  in  part  payment,  with  the  understand- 
ing that  the  price  should  be  twenty-five  dollars,  to  be  indorsed 
upon  the  bond,  with  the  extension  of  payment;  that  the  horse 
was  sold  to  him  at  the  low  price  of  twenfy-five  dollars  as  an  in- 
ducement to  extend  the  time  of  payment  without  interest;  that 
said  Ferguson  has  wholly  failed  to  pay  any  other  portion  of  said 
consideration  money,  and  denies  that  he  ever  tendered  or  pro- 
fessed a  willingness  to  pay  the  amount  due,  and  also  denied  that 
any  improvement  of  value  was  made  upon  the  land.  The  answer 
is  properly  sworn  to,  and  no  portion  of  it  disproved  by  any  ex- 
hibit or  deposition.  In  this  condition  the  cause  was  submitted 
to  the  court,  and  the  bill  dismissed. 

The  principal  objection  urged  to  this  decision  is  founded  upon 
the  hypothesis  that  time  was  not  made  a  material  point  of  the 
contract.  This  assumption  is  mainly  derived  from  the  rule  that 
oourts  of  equity  do  not  regard  time  as  essential,  in  a  contract 
where  circumstances  of  a  reasonable  nature  have  prevented  a 
party  from  strict  compliance  in  that  particular.  But  this  rule  is 
by  no  means  universal.  Time  may  be  made  material  either  by 
express  agreement  or  by  the  peculiar  nature  and  conditions  of 
the  contract.  If  to  any  substantial  degree  it  becomes  material 
to  the  rights  and  interest  of  the  parties,  or  if  expressly  stipu- 
lated, time  then  becomes  an  important  ingredient,  and  woidd  now 
be  generally  regarded  by  courts  as  of  the  essence  of  the  contract: 
LLoyd  V.  CoUett,  4  Bro.  C.  C.  469;  Harrington  v.  Wheeler,  4  Ves. 
686;  Omerod  v.  Hardman,  6  Id.  722;  Gue$ty.  Homfray,  Id.  818; 
Alley  V.  Deschamps,  13  Id.  226;  Oamett  v.  Macon,  2  Brock.  185; 
Taylor  v.  Longwortk,  14  Pet.  173;  WeOs  v.  SmUh,  2  Edw.  78; 
Hatch  V.  (7o66,  4  Johns.  Ch.  659;  WelU  v.  Smith,  7  Paige,  22 
[31  Am.  Dec.  274];  More  v.  Smedburgh,  8  Id.  601;  Jackson  v. 
Ligon,  3  Leigh,  161;  ScoU  v.  Melda,  7  Ohio,  424. 

In  this  case  it  appears  to  have  been  uniformly  the  intention 
of  the  parties  to  make  time  an  essential  part  of  the  contract.  The 
bond  explictly  requires  Feiguson  to  pay  his  promissory  note  of 
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one  hundred  and  twentj-six  dollars  and  fifty  cents  by  the  fifth 
day  of  October,  1841,  and  if  paid  on  or  before  that  time,  the  said 
Tanloon  shall  thereupon  make  a  good  and  sufficient  warranty 
deed  for  the  land.  The  subsequent  conduct  of  the  parties 
shows  the  interpretation  they  placed  upon  this  language.  It 
should  be  observed,  that  the  bill  is  not  supported  either  by  affi- 
davit or  proof,  and  therefore  the  facts  averred  in  the  answer  and 
sworn  to  are  to  be  taken  as  conclusive  upon  all  points  respon- 
sive to  the  bill. 

It  appears  then  that  Ferguson  regarded  the  conditions  of  the 
bond  as  having  been  forfeited,  and  in  order  to  obtain  a  renewal 
of  them  till  April  4, 1842,  he  sold  Vanloon  a  horse  for  less  than 
his  value.  The  application  to  have  the  bond  renewed  proves 
conclusively  that  Ferguson  regarded  time  as  an  important  ele- 
ment in  the  contract.  The  time  of  payment  in  such  contracts 
frequently  has  a  controlling  influence.  A  party  is  often  induced 
to  sell  valuable  property  at  a  price  considerably  less  than  its 
real  value,  in  order  to  obtain  the  money  upon  a  particular  day 
to  meet  some  engagement,  or  secure  some  object  of  immediate 
importance,  and  which  might  be  entirely  frustrated  if  the  pay- 
ment should  not  be  made  as  stipulated  in  the  contract.  A  fail- 
ure of  payment  at  the  time  agreed  upon,  under  many  circum- 
stances, would  defeat  the  very  object  which  induced  the  sale,  and 
therefore  the  contracting  pariy  coidd  not  be  placed  in  the  situ- 
ation he  would  have  occupied  if  the  contract  had  been  performed. 
In  such  cases,  the  theory  that  interest  is  a  fair  equivalent  for  non- 
payment at  the  agreed  time  falls  far  short  of  the  reality.  The  daily 
experience  of  business  life  proves  that  such  disappointments  can 
not  be  compensated  by  any  established  rule  of  interest.  We  think, 
therefore,  that  reason  and  justice  call  loudly  upon  courts  of 
equity,  as  well  as  courts  of  law,  to  secure  the  intentions  of  par- 
ties in  such  cases.  When  the  time  of  performance  appears  to  be 
a  distinct  or  essential  feature  in  the  contract,  it  should  be  con- 
sidered material,  and  be  enforced. 

But  there  are  other  reasons  in  this  case  which  fully  justified 
the  court  below  in  dismissing  the  bill.  There  is  nothing  to 
show  that  the  complainant  at  any  time  performed  his  part  of  the 
contract,  or  placed  himself  in  a  position  to  demand  a  specific 
performance.  The  answer  shows  that  Ferguson  not  only  failed 
to  pay  the  money  on  the  fourth  of  April,  1842,  but  also  that  he 
never  tendered  nor  offered  to  tender  the  money  after  that  time. 

A  court  of  equity  will  not  grant  a  specific  performance  of  a 
contract  to  a  party  until  he  has  done  his  duty,  and  having 


496  Oallikgieb  v.  Pomebot.  [Xowa^ 

called  upon  the  other  party  to  perform  meets  with  a  refasal. 
Had  the  money  been  tendered*  it  is  probable  that  the  deed 
would  have  been  made*  and  the  cost  and  trouble  of  the  suit 
avoided,  or  had  the  money  been  tendered  and  the  deed  refused, 
there  would  have  been  some  ground  for  equity  jurisprudence. 
As  the  party  has  not  placed  himself  in  a  position  for  equitable 
interposition,  he  must  be  left  to  his  remedy  at  law. 

The  decree  appealed  from  is  therefore  affirmed  with  costs. 

Decree  affirmed. 


TiifB  WHEN  EssENOB  OF  CoNTBACT. — ^In  eqni^  tim*  is  not,  in  genera], 
considered  of  the  essence  of  a  contract:  Tyree  ▼.  WUUams,  6  Am.  Bea  068) 
BeOaa  t.  //ays,  9  Id.  385;  Oraig  v.  MarUn,  19  Id.  157;  Andrews  t.  SuiUoan^ 
43  Id.  53;  Jones  ▼.  Bobbins,  50  Id.  593,  and  note;  bat  time  may  be  made  of 
the  essence  of  a  contract  by  intention  or  stipulation:  Benedict  ▼.  Lynch,  7  Id. 
484;  Wells  t.  Smith,  31  Id.  274;  Bogers  v.  Saunders,  33  Id.  635;  Jonesr.  Bob- 
bins, 50  Id.  593,  and  note;  Prinee  t.  Or^fln,  27  Iowa,  519,  citing  the  principal 
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specific  performance:  Chess*  Appeal,  45  Am.  Dec.  668;  and  a  party  can  not 
ask  for  specific  performance  unless  he  has  performed  or  ofifered  to  perform  on 
his  part:  Laverty  v.  HaV^s  Adm*x,  19  Iowa,  529,  citing  the  principal  case; 
and  see  WeUs  t.  SmUh,  31  Am.  Dec.  274-  Lewis  v.  Woods,  84  Id.  110,  and 
in  notes  thereto;  Hoen  t.  Simmons^  02  Id.  291. 


Gallingeb  v.  Pomebot. 

[8  O.  Oaam,  178.] 

JUbiimbnt  to  Pat  Suic  our  of  Note  when  Collboxed  u  Bqitixabui  As* 
8I0NMENT  of  such  sum,  whlch  csn  not  be  claimed  as  assets  of  the  cstale 
of  the  insolvent  holder  of  the  note. 

Ilppbal.    Bill  in  equity.    The  opinion  states  the  ease. 

W.  H.  Brumfidd  and  W.  A.  2%omp8on,  for  the  appellant 

Cfsorge  G,  Wrighlf  for  the  appellee. 

By  Court,  Gbeenb,  J.  Bill  filed  by  Afanun  B.  GaUinger  against 
John  Fomeroy ,  adminiBtrator  of  the  estate  of  DaTid  M.  0.  Lane. 
The  f&sis  stated  in  the  bill  show  that  Lane,  on  the  twenty-fourth 
of  Februairy,  1849,  executed  a  written  instrument  in  these  words: 
"  On  or  before  the  first  day  of  April  next,  I  promise  to  pay 
Elam  Bush  fifty-five  dollars  for  value  reoeiTed,  to  be  paid  out 
of  a  note  I  hold  on  W.  H.  Barnes  when  collected,  sooner  or 
later,  using  due  diligence."  On  the  twenty-seventh  of  June 
following,  Bush  aiisigned  this  instrument  to  complainant.    Be- 
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lore  the  Barnes  note  was  collected  Lane  died  insolTent;  Pomeroj 
was  thereupon  appointed  administrator  of  the  estate,  and  soon 
after  collected  the  note  against  Barnes,  and  refused  to  pay  the 
fifty-five  dollars  to  complainant  from  the  funds  collected,  but 
claimed  the  same  as  assets  for  the  estate.  Complainant  there- 
upon filed  his  bill  to  enforce  payment,  agreeable  to  the  tenor  of 
said  instrument,  out  of  the  funds  realized  from  the  Barnes  note. 
A  decree  was  rendered  in  favor  of  complainant  for  the  amount 
of  the  instrument,  but  ordered  payment  from  the  assets  of  the 
estate,  thus  placing  it  in  the  situation  of  other  demands  against 
the  estate,  to  dxsMpro  rata  from  the  assets.  To  that  portion  of 
the  decree  complainant  objects,  and  now  seeks  to  reverse  in  this 
court. 

We  think  the  instrument  executed  by  Lane  clearly  expresses 
the  intentions  of  the  parties,  and  that  it  was  designed  as  an  equi- 
table transfer  of  fifty-five  dollars  of  the  funds  which  might  be 
realized  from  the  Barnes  note.  In  equity  Lane  assigned  his  in- 
terest to  that  portion  of  the  note,  and  held  the  same  in  trust  for 
Bush  or  his  assignee;  complainant,  as  assignee  of  Bush,  ac- 
quired an  equitable  lien  upon  fifty-five  dollars  of  the  note  and 
of  the  f^nds  when  collected.  The  funds  paid  on  the  note  came 
into  the  hands  of  the  administrator  of  Lane,  clothed  with  the 
trust  and  subject  to  the  equitable  lien  which  had  been  created 
by  the  parties  to  the  instrument  in  question.  The  administrator 
then  had  no  right  to  consider  the  fifty-five  dollars  as  general  as- 
sets of  the  estate. 

The  authorities  upon  this  point  we  regard  as  conclusive: 
Stor/sEq.  Jur.,  sees.  1043-1045.  In  Estate  ofFerran,  1  Ashm. 
819,  it  was  held  that  when  an  intestate  had  given  his  creditor 
an  order  on  his  debtor,  which  was  accepted,  payable  out  of  funds 
when  they  should  come  to  hand,  that  it  gave  the  creditor  a 
specified  lien  on  the  fund  out  of  which  it  was  to  be  paid,  and 
that  it  could  not  be  considered  as  assets  in  the  hands  of  admin- 
istrator, on  the  death  of  the  intestate.  The  same  principle 
obtained  in  Merrick's  EstaJte,  8  Watts  &  S.  402.  In  deciding 
the  case  at  bar,  the  court  below  must  have  considered  the  instru- 
ment as  possessing  nothing  more  than  the  properties  of  a 
promissory  note,  with  the  usual  liability  against  the  maker.  But 
we  regard  it  as  an  assignment  of  fifty-five  dollars  of  the  Barnes 
note,  and  an  undertaking  to  use  due  diligence  in  collecting  and 
paying  the  same  to  Bush,  and  it  clearly  indicates  that  the  credit 
was  given  upon  the  faith  of  that  particular  fund,  rather  than 
upon  the  individual  responsibility  of  Lane. 

▲m  .  Dao.  Vol.  LI?— 83 
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The  decree  of  the  court  below,  is  therefoxe  reversed,  and  a 
deciee  will  be  rendered  in  this  court  agreeable  to  the  prayer  of 
complainant's  bill. 

Decree  reversed. 


AsnoKKBHT  or  Pabt  or  Dxmand.— A  part  of  a  note  oaa  not  be  tnum- 
ferred  so  as  to  give  a  right  to  sue  for  suoh  part;  bat  if  a  party  has  an  interest 
in  a  note,  it  will  be  protected  by  a  court  of  chancery:  i^cott  ▼.  SearleSt  45 
Am.  Dec.  317.  As  to  whether  a  part  of  a  debt  or  fund  may  be  assigned,  see 
OUnon  V.  Coohe^  32  Id.  194;  Palmer  v.  MeniU,  52  Id.  782.  An  asngnee  of 
the  interest  of  a  joint  payee  of  a  negotiable  note  acquires  by  the  assignment 
no  right  of  action  at  law  in  his  own  name:  JiUler  ▼.  BMsoe,  92  Id.  87. 


SWAEFOBD  V.  WhIPPLB. 

[3  G.  QwJOMm,  961.] 

PuBAS  Inafpuoablb  OR  JuBTJWWicivsT  may  be  stricken  ont,  or  dsmoners  to 
them  sustained,  without  error. 

OBjxonoN  TO  Bjejeotion  or  Plxas  is  Waivkd  by  going  to  trial  on  those 
remaining,  and  taking  no  exceptions  to  the  ruling  of  the  oonrt  below. 

MxASUBE  OF  Damages  for  Bbbach  of  Coyskant  of  Ssisiir  is  the  consid* 
oration  money  paid  and  interest  thereon. 

Oinrs  Pbobandi  Lies  upon  Pa&tt  who  seeks  to  support  his  action  or  de- 
fense by  a  particular  fact  of  which  he  is  supposed  to  be  cognizant. 

Onus  Pbobakdi  Libs  upon  DsFENDAirr  in  action  for  breach  of  covenant  of 
seisin,  where  he  pleads  that  he  was  lawfully  seised  of  the  premises. 

GONBIDXRATION   IS  DkED  MAT  BE  EXPLAINED,   CONTBOLLBD,   OR  BSBUITED 

BT  Parol,  where  the  amount  paid  becomes  a  material  inquiry;  as  for 
the  purpose  of  ascertaining  the  measure  of  damages  for  breach  of  a  oov*» 
nant  of  seisin. 

Ebbob.     Coyenant.    The  opinion  states  the  case. 

0,  Bates  and  J,  D.  Templin,  for  the  plaintiff  in  error. 

WUMam  Smyth  and  I,  if.  Preston,  for  the  defendant. 

By  Court,  Gbebne,  J.  Covenant  by  Whipple  against  Swaf- 
ford,  on  a  breach  of  warraniy  in  a  deed.  The  declaration 
states  that  the  defendant,  on  the  fourteenth  of  February,  1842, 
in  consideration  of  two  hundred  and  fifiy  dollars,  conveyed  and 
sold  to  the  plaintiff  a  tract  of  land  in  Mercer  county,  Illinois, 
and  that  the  plaintiff  covenanted  by  the  deed  that  he  was  law- 
fully seised  in  fee  of  the  premises.  The  second  count  also  sets 
out  a  covenant  of  seisin.  Each  count  assigns  the  breach  that  the 
defendant  was  not  seised  in  fee.  By  the  record  it  appears  that 
the  defendant  first  filed  a  plea  of  peif ormance  of  covenants,  and 
after  objection  thereto  by  demurrer,  filed  five  pleas:  1.  Perform* 
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ance  of  all  the  covezumts  in  the  deed.  2.  That  he  was  lawfully 
Beised  of  the  premises.  3.  That  at  the  date  of  the  deed  he  was 
seised  of  an  indefeasible  estate  in  fee  simple.  4.  Deed  executed 
without  a  good  consideration.  5.  Deed  obtained  by  fraud  and 
circiUnyentioD.  A  motion  to  strike  out  the  fourth  and  fifth 
pleas  was  sustained.  On  demurrer  to  the  first  three  pleas,  the 
court  held  the  first  to  be  insufficient,  and  that  the  second  and 
third  were  good.  At  a  subsequent  term  the  defendant  filed 
four  additional  pleas,  which  were  numbered  as  the  fourth,  fifth, 
sixth,  and  seventh  pleas.  A  demurrer  was  sustained  to  all 
these  pleas  but  the  fourth,  which  averred  that  the  deed  was  ob- 
tained by  fraud  and  circumvention;  thus  leaving  the  second, 
third,  and  fourth  pleas  upon  which  issue  was  joined.  The  cause 
was  submitted  to  a  jury,  who  returned  a  verdict  for  the  plaintiff. 

To  the  proceedings  in  this  case,  seven  errors  are  assigned. 
The  first  four  relate  to  the  pleadings.  To  the  ruling  of  court 
in  striking  out  the  fourth  and  fifth  pleas,  and  in  sustaining  the 
demurrers  to  the  other  pleas,  we  see  no  objection,  as  those  pleas 
were  either  inapplicable  or  insufficient.  Besides,  the  record 
does  not  show  that  the  defendant  objected  to  the  decision  in  re- 
lation  to  them.  By  going  to  trial  and  resting  his  defense  upon 
the  three  remaining  pleas,  and  taking  no  exceptions  to  the  ruling 
of  the  court  in  rejecting  the  other  pleas,  it  must  be  presumed 
that  the  objection  was  waived.  Had  the  party  relied  upon  those 
pleas  as  material  to  his  defense,  he  should  have  excepted  below, 
and  should  have  had  the  matter  presented  to  this  court  by  bill 
of  exceptions:  Cook  v.  Steuben  Co,  Bank,  1  G.  Greene,  463; 
Eddy  V.  WUsoriy  Id.  259.  The  same  rule  prevails  in  other  states. 
In  Bowyer  v.  Hewitt^  2  Gratt.  193,  when  no  exception  had  been 
taken  to  opinion  of  the  court  rejecting  a  special  plea  offered  by 
the  defendant,  it  was  held  that  the  appellate  court  could  not 
inquire  into  the  correctness  of  that  opinion.  So  in  Pelham  v. 
Page^  6  Ark.  536,  where  pleas  were  stricken  out  by  the  court 
below  and  not  brought  upon  record  by  bill  of  exceptions,  it 
was  held  that  they  could  not  in  any  manner  be  regarded  in  the 
supreme  court. 

The  fifth  error  alleged  is,  that  the  court  instructed  the 
juiy  that  if  they  believed  the  plaintiff  ought  to  recover,  the 
measure  of  damages  which  they  ought  to  assess  in  favor  of  said 
plaintiff  is  the  amount  of  consideration  money  and  interest  on 
the  same  from  the  date  of  the  deed,  at  the  rate  of  six  per  cent, 
per  annum. 

We  consider  the  objections  urged  to  this  instruction  without 
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foundation.  It  does  not  necessarily  limit  the  consideration 
money  to  the  amount  mentioned  in  the  deed.  It  extends  to  the 
consideration  money  actually  paid  and  the  legal  interest  thereon, 
agreeable  to  the  wise,  just,  and  moderate  rule  of  common  law 
which  has  been  adopted  in  most  of  the  states  of  this  Union.  In 
Massachusetts,  it  is  true,  a  different  rule  was  adopted  in  the 
first  settlement  of  the  country,  and  still  obtains.  There  the 
measure  of  damages  is  the  value  of  the  land  at  the  time  of 
eviction.  But  in  other  states  the  measure  is  the  value  of  the 
land  or  the  consideration  paid  at  the  execution  of  the  deed.  In 
Stoats  V.  Ten  Byck,  3  Cai.  Ill  [2  Am.  Dec.  254],  it  was  decided 
that  the  damages  for  breach  of  a  covenant  of  warranty  are  the 
amount  paid,  interest,  costs  of  eviction,  and  of  the  suit  brought 
on  the  covenant:  See  also  Pitcher  v.  Livingston,  4  Johns.  1  [4 
Am.  Dec.  229];  Bennet  v.  Jenkins,  13  Id.  50;  Baldwin  v.  Munn,  2 
Wend.  399  [20  Am.  Dec.  627];  Sheets  v.  Andrews,  2  Blackf.  274; 
Backus  V.  McCoy,  3  Ohio,  221  [17  Am.  Dec.  585];  Eutledge  v. 
Lawrence,  1  A.  K.  Marsh.  396;  Ix>we  v.  McDonald,  3  Id.  354; 
Tapley  v.  Lebeaume,  1  Mo.  550;  Martin  v.  Long,  8  Id.  391;  Stvbbs 
V.  Page,  2  Greenl.  378;  Bender  v.  Fromberger,  4  Dall.  441; 
Wilson  V.  Forbes,  2  Dev.  L.  30;  Pearson  v.  Davis,  1  McMuU.  L. 
87;  ElUoU  v,  Thompson,  4  Humph.  99  [40  Am.  Dec.  630];  Mor- 
ris V.  Rowan,  2  Harr.  (N.  J.)  304;  Logan  v.  Moulder,  1  Ark.  313 
[33  Am.  Dec.  338];  Catchcart  v.  Bowman,  5  Pa.  St.  317;  Davis  y. 
Smith,  5  Ga.  274  [48  Am.  Dec.  279].  In  Sterling  v.  Feet,  14 
Conn.  246,  it  was  held  that  in  an  action  on  a  covenant  of  seisin 
the  damages  are  the  consideration  money  and  interest  thereon; 
but  upon  a  covenant  of  warranty,  the  value  of  the  land  at  the 
time  of  eviction.  Chancellor  Kent  says:  "The  buyer,  on  the 
covenant  of  seisin,  recovers  back  the  consideration  money  and 
interest,  and  no  more:"  4  Kent's  Com.  475.  Under  these  au- 
thorities, the  correctness  of  the  instruction,  as  a  proposition  of 
law,  can  not  be  questioned. 

The  next  point  raised  is,  that  the  court  erred  in  deciding 
that  upon  the  issue  joined,  the  burden  of  proof  lay  upon  the  de- 
fendant that  he  held  the  affirmative,  and  must  first  introduce 
evidence  to  sustain  the  issue,  and  that  plaintiff  was  not  bound 
to  prove  that  the  defendant  had  not  kept  his  covenants  as  stated 
in  the  declaration. 

It  is  a  well-settled  rule  of  evidence  that  the  party  who  alleges 
shall  prove  the  affirmative  of  any  proposition.  Ordinarily  the 
issue  lies  upon  the  plaintiff,  and  the  onus  probandi  is  on  him  to 
establish  what  he  affirms.    But  it  frequentiy  happens  in  tniilring 
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ttp  an  issue,  the  defendant  assumes  the  affirmatiye  proposition, 
or  confesses  and  seeks  to  avoid  the  action,  and  "would  fail  if  no 
evidence  in  avoidance  should  be  adduced  by  him.  In  such 
event,  the  proof  is  incumbent  on  the  defendant  as  the  party  who 
would  fail,  if  no  evidence  should  be  given  on  either  side,  or  as 
the  party  who  has  thrown  a  negative  proposition  on  the  plaint- 
iff, which  might  be  difficult,  and  perhaps  impossible  for  him  to 
prove,  and  in  relation  to  which  the  defendant  has  all  the  evi- 
dence in  his  possession.  Hence  it  is  laid  down  that  the  onus 
probandi  lies  upon  the  party  who  seeks  to  support  his  action  or 
defense  by  a  particular  fact  of  which  he  is  supposed  to  be  cog- 
nizant. Thus,  when  a  party  pleads  infancy  or  a  license,  he 
must  prove  it.  So  if  the  defendant  plead  freehold  in  himself  in 
an  action  of  trespass  quare  dausumfregit:  1  Stark.  Ev.  418-423. 

In  Ayer  v.  Austin,  6  Pick.  225,  ihe  same  rule  is  recognized  as 
applicable  to  all  cases,  when  by  the  pleadings  nothing  essential 
to  the  action  is  required  of  the  plaintiff,  and  when  the  finding 
for  the  defendant  depends  upon  affirmative  proof  from  him. 

Abbott  V.  AUen,  14  Johns.  248,  was  an  action  where  the  de- 
fendant covenanted  that  he  had  good  title,  and  the  court  held 
that  as  a  grantor  is  not  bound  to  deliver  to  his  grantee  his  evi« 
dences  of  title,  the  legal  presumption  is  that  he  retains  and  can 
produce  them;  that  the  plaintiff  holds  the  negative  merely,  and 
is  not  bound  to  aver  or  prove  an  outstanding  title  until  the  de- 
fendant disloses  his  title;  and  that  it  is  only  incumbent  on  the- 
plaintiff  to  negate  the  title  of  the  defendant,  who  pleads  afBrm-*- 
atively  that  he  had  good  title. 

In  the  present  case  there  was  but  a  single  point  in  controversy 
before  the  jury.  The  defendant  pleaded  that  he  was  lawfully 
seised  of  the  premises.  Upon  this  question  he  assumed  the 
affirmative;  it  was  for  his  interest  to  prove  it,  as  it  would  operate 
a  complete  bar  to  the  action.  The  nature  of  the  title  to  the 
premises  may  have  rendered  it  extremely  difficult,  or  even  im- 
possible for  the  plaintiff  to  prove  the  negative  averment,  as  the 
only  evidence  in  relation  to  the  titie  may  have  been  exclusively 
under  the  control  of  the  defendant.  If  he  had  tiUe  at  the  time 
the  deed  declared  on  was  executed,  he  could  easily  have  shown 
it;  and  if  he  had  no  titie,  the  covenant  was  broken,  regardless 
of  any  third  person  who  may  have  had  the  titie.  We  condude, 
then,  that  the  court  did  not  err  in  deciding  that  the  onusprobandi 
lay  upon  the  defendant. 

The  only  remaining  point  to  be  considered  is,  did  the  court 
err  in  rejecting  evidence  offered  by  defendant  to  show  what  the 
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real  consideration  was,  and  that  it  was  for  other  and  difBsrent 
consideration  from  that  expressed  in  the  deed  ? 

The  general  role  is  supported  by  all  the  authorities,  that  in  a 
court  of  law,  where  the  consideration  mon^  is  expressed  in  a 
•deed  for  the  purpose  of  conveying  land,  the  law  will  permit  no 
tiYerment  to  the  contrary.  This  rule  is  applicable  to  all  cases 
where  the  object  is  to  defeat  the  conyeyance  on  other  grounds 
than  that  of  fraud;  but  not  in  cases  where  the  amount  actually 
|)aid  as  consideration  money  becomes  a  mr.terial  inquiry,  and  is 
the  measure  of  damages  to  be  assessed.  It  is  by  no  means  un- 
common for  a  grantor  to  acknowledge  one  consideration  in  a 
deed,  and  receive  a  much  less  or  entirely  different  consideration 
£n  satisfaction.  For  that  reason  the  rule  now  generally  prevails 
:in  American  courts,  that  the  clause  in  a  deed  acknowledging  a 
•sum  of  money  as  consideration  for  the  transfer  is  open  to  ex- 
;planation  by  parol  proof.  It  is  held  that  as  a  receipt  for  money 
^may  be  explained  by  parol,  so  in  that  respect  may  a  receipt  of 
imoney  expressed  in  a  deed:  Shephard  v.  LiUle,  14  Johns.  210. 
And  in  Bowen  v.  Bell,  20  Id.  839  [11  Am.  Dec.  286],  it  was  held 
that  the  general  rule  as  to  the  inadmissibility  of  parol  proof  to 
vary  a  written  contract,  or  show  a  different  consideration  from 
that  expressed  in  the  deed,  is  not  applicable  to  a  case  where  the 
payment  or  the  amount  of  the  consideration  becomes  a  material 
inquiry. 

In  McCrea  v.  Purmort,  16  Wend.  460  [30  Am.  Dec.  103], 
parol  evidence  was  held  admissible  to  show  that  the  considera- 
tion was  iron  at  a  stipulated  price,  instead  of  money.  The  fol- 
lowing cases  also  show  the  admissibility  of  parol  proof  to  explain 
the  consideration  expressed  in  deeds:  Morse  v.  ShaUvjck,  4  N.  H. 
229  [17  Am.  Dec.  419];  PrUchard  v.  Bfxmm,  Id.  400  [17  Am. 
Dec.  481];  Harvey  v.  Alexander,  1  Band.  219  [10  Am.  Dec.  519]; 
Steele  v^Worthington,  2  Ohio,  182-187;  Eutchinson  v.  Sinclair,  7 
T.  B.  Mon.  291-293;  OuUy  v.  Grvbhs,  1  J.  J.  Marsh.  388;  Beldm 
V.  Seytnour,  8  Conn.  304  [21  Am.  Dec.  661];  SchiUinger  v.  Jfo- 
/)ann,  6  Greenl.  364;  (yNeale  v.  Lodge,  3  Har.  &  M.  433  [1  Am. 
Dec.  377];  Weigley  v.  Weir,  7  Serg.  &  B.  309;  WUkinwn  v.  ScoU, 
17  Mass.  249;  Mead  v.  Sieger,  5  Port.  498;  Saunders  v.  Eendrix, 
5  Ala.  224;  IHsdaJe  v.  Harris,  20  Pick.  9.  A  very  recent  case  in 
New  York  contains  the  same  doctrine.  In  an  action  like  the 
one  at  bar,  upon  a  covenant  of  seisin,  it  was  held  that  the  true 
consideration,  and  that  only  part  of  it  had  been  paid,  might  be 
6hown  by  parol  for  the  purpose  of  ascertaining  the  measure  of 
damages,  although  the  deed  expressed  a  different  consideration. 
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and  acknowledged  that  the  whole  of  it  had  been  paid;  and  that 
therefore  there  is  no  necessity  for  resorting  to  equity  for  relief 
in  such  a  case :  Bingham  t.  Weiderwax^  1  N.  Y.  509.  Under  these 
authorities  it  must  be  conceded  that  the  rule  is  well  established 
in  this  country  that  the  clause  in  a  deed  acknowledging  payment 
of  the  consideration  money  is  merely  prima  facie  evidence  of  the 
fact,  and  may  be  explained,  controlled,  or  rebutted  by  parol 
evidence;  and  is  only  conclusive  to  estop  the  grantor  from 
alleging  that  the  deed  was  executed  without  consideration. 
Upon  ihis  point,  then,  the  ruling  of  the  court  below  was  errone- 
ous, and  the  judgment  must  be  reversed. 
Judgment  reversed. 

MXABUBB  OF  DaXAOBS  It>R  BbXACH  OF  COVENAIVT  OF  SbIBIN  IB  the  ODD- 

•ideration  money  and  Interest:  Spring  y.  Chaae,  39  Am.  Deo.  505,  and  prior 
cases  in  note;  Bieh  y.  Joh-naon,  52  Id.  144. 

Onus  Pkobandi  Lies  upon  Defendant  in  Action  fob  Breach  of  Cov- 
BNANT  OF  Seisin:  See  Logan  v.  Moulder,  33  Am.  Dec  338.  The  principal 
case  was  cited  to  this  proposition  in  Sehofidd  y.  Iowa  Homutead  Co,,  32  Iowa, 
321;  Jertdd  y.  EUy,  51  Id.  323;  and  in  IngaUa  y.  EaUm,  25  Mich.  34,  as  fol- 
lowing the  case  of  MarsUm  y.  Hdbhs,  2  Mass.  433;  S.  C,  3  Am.  Dec  61, 
holding  that  the  defendant,  when  sued  for  a  breach  of  covenant  of  seisin, 
has  the  affirmative  of  the  issne,  and  is  required  to  take  upon  himself  the  bur- 
den of  proof  to  establish  his  seisin. 

Consideration  in  Deed  Explained,  Controlled,  etc.,  bt  Parol. — ^To 
ascertain  the  damages  for  the  breach  of  a  covenant  of  seisin  in  a  deed,  the 
true  consideration  may  be  shown  by  parol,  notwithstanding  a  different  con- 
sideration is  expressed:  Morae  v.  ShaUuck,  17  Am.  Dec  419;  Btiden  v.  Sey» 
numr,  21  Id.  661;  and  as  to  explaining,  controlling,  etc.,  recitals  of  consid- 
eration in  general,  see  BoUon  v.  Johns,  47  Id.  404;  Burrage*s  Lessee  v. 
Bearddey,  Id.  382;  Banks  v.  Brown,  30  Id.  380;  Union  Canal  Co,  y.  Taung, 
Id.  213;  McCrea  y.  Furmori^  Id.  103,  and  prior  cases  in  note.  The  principal 
case  was  cited  in  A%fr%ehl  v.  Northrup,  20  Iowa,  63,  to  the  point  that  the 
oonaideration  named  in  a  deed  does  not  preclude  a  party  from  showing  what 
the  rsal  oonsideratioii  was. 


Bakeon  V.  Faeebty. 

[8  O.  Oasan,  827.] 

Wabbantt  of  TmJi  u  Implied  in  Sale  of  Chattel  by  one  having  pot- 
session  and  seUing  as  his  own,  and  a  promise  to  refund  the  money  paid  is 
implied  if  the  seller  has  no  title. 

Puce  Paid  for  Stolen  Chattel  mat  be  Bboovered  from  Thibf,  in 
ttssmnpmip  although  the  thief  has  not  been  tried  for  the  felony. 

Ebbob.    Auumjmi.    The  facts  are  stated  in  the  opiziion. 
T.  8.  Wilson  and  P.  Smith,  for  the  plaintiff  in  exxor. 
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jT.  Davis  and  F,  E,  BisaeU,  for  the  defendant. 

By  Court,  Gbeene,  J.  This  was  an  action  of  asaumpsii  com* 
menced  by  John  Faherty  against  Isaac  Barton,  to  recover  back 
the  purchase  money  of  a  stolen  horse.  By  an  agreement  before 
this  court,  it  is  admitted  that  the  plaintiff  in  the  court  belo^r 
proved  that  Barton  sold  him  the  horse  in  June,  1849,  and  that 
soon  after  the  horse  was  taken  from  Faherty  by  one  Bose,  from 
whom  he  was  proved  to  have  been  stolen;  that  Faherty  paid 
Barton  sixiy-five  dollars  for  the  horse,  and  that,  although  Barton 
stole  the  horse,  he  had  not  been  convicted  or  acquitted  of  such 
stealing.  Under  this  state  of  facts,  it  was  decided  by  the  court 
1)elow  that  the  plaintiff  might  recover  the  value  of  the  horse  in 
this  action.  It  is  now  claimed  that  the  decision  below  is  errone- 
ous, that  the  plaintiff  could  not  recover  until  the  defendant  had 
been  tried  for  the  felony;  and  that  assumpsit  will  not  lie,  even 
if  the  plaintiff  could  recover  in  the  proper  action.  In  support 
of  this  position  it  is  assumed  that  a  felony  can  not  be  made  the 
foundation  of  a  civil  action.  But  is  a  felony  made  the  founda- 
tion of  this  action?  It  appears  that  Barton  sold  Faherty  a 
horse  to  which  he  had  no  title.  In  every  sale  of  chattels,  where 
the  seller  has  possession  of  the  articles,  and  he  sells  as  his  own 
and  not  as  agent  for  another,  the  law  implies  a  warranly  of  title: 
Com.  on  Con.  145;  3  Bla.  Com.  165;  2  Kent's  Com.  478;  Defreeze 
V.  Tnimper,  1  Johns.  274  [3  Am.  Dec.  329].  The  law  is  equally 
well  settled  that  the  purchaser  may  have  a  satisfaction  from  the 
seller  if  the  title  proves  deficient. 

In  this  case,  when  Barton  received  the  money  a  promise  was 
implied  in  law  that  if  he  gave  Faherty  a  horse  to  which  he  had 
no  title  that  he  would  refund  the  money.  It  appears  that  Bar- 
ton had  no  title  to  the  horse,  and  that  the  true  owner  established 
his  right  to  the  horse  and  took  him  from  Faheriy ;  hence  Faherty 
could  recover  the  purchase  money  in  assumpsit  on  Barton's 
impHed  promise.  This  civil  action  then  is  not  founded  upon  a 
felony,  but  upon  a  transaction  in  which  the  defendant  received 
money  from  the  plaintiff  for  a  horse  to  which  the  defendant  had 
no  title.  The  action  is  not  commenced  for  the  value  of  the 
horse  by  the  owner  against  a  thief,  but  it  is  by  a  third  parfy,  to 
recover  money  which  had  been  received  from  him  without  con- 
sideration. 

But  under  the  statute  of  this  state,  B.  S.  175,  sec.  48,  a  person 
losing  property  by  larceny,  robbeiy,  or  burglary  may  maintain 
his  action  against  the  felon  or  against  any  person  in  whose 
possession  the  same  may  be  found.    May  not  a  third  person* 
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then,  mill  much  greater  propriety,  bring  suit  against  the  felon, 
not  for  stealing  the  horse,  but  for  having  received  from  him 
money  for  a  horse  to  which  the  felon  had  no  title?  This  action 
can  not  be  regarded  as  merged  in  the  felony  because  it  is  not 
founded  upon  the  felonious  act,  but  upon  a  subsequent  and 
separate  transaction.  Hence  the  English  authorities  cited  by 
counsel  are  not  applicable  to  this  case.  But  the  doctrine  is  not 
recognized  in  England  to  the  extent  claimed  by  counsel;  it  is 
merely  regarded  by  the  English  judges  as  against  the  policy  of 
the  law  to  permit  a  party  who  has  suffered  by  the  crime  of 
another  to  seek  his  remedy  in  a  civil  action,  beoiuse  he  would 
be  the  less  ready  to  bring  the  offender  to  justice.  But  this  pol- 
icy is  not  recognized  by  the  laws  of  Iowa.  We  can  find  no 
American  authority  that  would  prohibit  a  party  &om  his  remedy 
by  civil  action,  for  an  injury  occasioned  by  the  crime  of  another: 
Boardman  v.  Oore,  15  Mass.  331.  Wheie  the  felony  is  punish- 
able with  death,  there  is  some  reason  why  the  felon  should  not 
be  sued  in  a  civil  action  until  after  acquittal  or  pardon,  for  if 
convicted  he  might  be  executed,  and  on  the  principle  that  all 
felonies  include  a  trespass,  the  action  would  die  with  him. 
But  we  think  no  good  reason  can  be  suggested  why  an  injured 
party  may  not  have  an  action  for  his  damages  where  the  wrong- 
doer is  living. 

We  conclude,  then,  that  the  court  below  correctly  decided 
that  the  plaintiff  might  recover  the  value  of  the  horse  in  this 
action. 

Judgment  afSrmed. 

Implixd  WAitsAKTr  or  Tttls  ok  Sals  or  Chattslb:  S«e  Dtfreeze  v. 
TrumpeTp  3  Am.  Dec.  329;  Cfhinn  ▼.  Wood*,  Id.  740;  Bof^  ▼.  Anderaonj  IcL 
762;  Fonythe  y.  EUm,  20  Id.  218;  Periey  ▼.  Bcdch,  34  Id.  66;  LOe  ▼.  Hophm$, 
51  Id.  115;  and  a  warranty  of  title  is  broken  immediately  if  the  vendor  has 
no  title,  and  the  statute  of  limitations  begins  to  nm  from  the  time  of  the 
sale:  ChainedUir  ▼.  Wiggins,  39  Id.  499;  bat  there  is  no  implied  wairanty  of 
title  on  the  sale  of  land:  Doraey  v.  Jofekman,  7  Id.  611. 

TiTLB  TO  Chattbis  Pubohaskd  tbom  Thuct:  See  note  to  WUliams  ▼. 
IferU,  25  Am.  Dec  606. 

Thief  whsthsb  Liable  in  Civil  Action  bt  Owner  or  Stolen  Caat- 
tel:  Ibsterv.  Tucker,  14  Am.  Dec.  243,  and  note  to  WiUiamt  v.  Merle, 25  Id. 
606. 

The  fkinoipal  case  is  cited  in  Brandt  v.  Foeter,  5  Iowa,  292,  to  the  point 
that  in  a  suit  brought  for  the  price  of  a  chattel  the  purchaser  may  take  ad- 
vantage of  a  breach  of  warranty,  either  as  to  its  quality  or  title,  as  a  defense^ 
and  either  as  evidence  of  failure  of  consideration  or  in  mitigation  of  damages. 
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Bush  v.  Sullivan. 

18  a.  OBsna,  SM.] 

Pabol  LiomNSB  to  Work  Minsral  Land  ok  Sharks  u  Ibbbvooabu* 
where  the  lioenaee  has  been  indnoed  to  make  expenrive  improvemeiita 
under  the  license,  without  giving  him  six  months'  notice  to  quiti  or  re- 
funding the  amount  expended. 

Parol  License  to  Work  Mineral  Land  not  Ipso  Facto  Void  under 
statute  of  frauds,  where  iroproyements  have  been  made  on  its  faith, 
but  it  may  be  declared  void  by  a  competent  tribunal  on  tenns  cakmlated 
to  prevent  fraud. 

Ebbob.    Ejectment.    The  facts  are  stated  in  the  opmion. 
L,  A.  Thomas,  for  the  plaintiff  in  error. 
P.  and  J.  M,  Smith,  for  the  defendants. 

By  Court,  Greene,  J.  Action  of  ejectment  by  J.  D.  Bush 
against  M.  J.  and  J.  M.  Sallivan.  Plea,  general  issue.  Verdict 
and  judgment  for  defendants. 

We  learn  from  the  facts  recited  in  the  bill  of  exceptions  that 
defendants  had  been  in  possession  of  plaintiff's  mineral  land,  by 
virtue  of  an  unlimited  parol  license,  for  about  two  years;  that 
they  had  made  large  expenditures  in  proving  the  ground;  that 
under  the  arrangement  plaintiff  was  to  have  one  fourth  of  the 
mineral  raised  by  the  defendants,  as  his  ground  rent,  and  that 
he  had  already  received  proceeds  of  his  fourth  of  eight  thousand 
two  hundred  and  forty  pounds.  -  It  also  appears  that  defend- 
ants owned  lands  adjoining  the  locvjs  in  quo,  that  one  of  the  ob- 
jects in  sinking  shafts  and  running  drifts  was  to  get  upon  and 
prove  their  own  land,  and  that  in  February,  1850,  the  parties 
met  and  agreed  upon  the  terms  of  a  written  lease  to  the  mining 
interest;  that  a  lease  was  signed  by  the  parties  but  not  delivered; 
that  plaintiff  then  read  a  lease  which  he  wanted  defendants  to 
sign,  by  which  they  were  to  furnish  him  certain  pasture  ground 
at  one  dollar  a  year,  but  defendants  object  to  give  the  pasture 
privilege  for  more  than  one  year,  therefore  plaintiff  declined 
delivering  the  lease  which  he  had  signed,  and  forbid  defendants 
from  going  on  or  mining  upon  the  ground  &om  that  time  forth. 
But  they  continued  mining  on  the  ground  &om  that  time  till  in 
August  with  the  knowledge  of,  but  without  further  objection 
from  plaintiff.  Upon  these  facts  the  court  instructed  the  jury 
that  plaintiff  forbidding  defendants  further  working  or  mining 
the  ground  at  the  time  they  attempted  to  execute  a  written  lease 
was  not  sufficient  notice  to  quit. 
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Although  defendants  were  in  possesBion  under  purol  permis- 
fiion  only,  still  as  that  possession  was  authorized  by  the  owner  of 
the  soil,  and  as  under  that  license  they  had  been  induced  to  make 
expensive  improyements,  it  would  be  repugnant  to  the  leading 
objects  of  the  law  to  recognize  a  notice  that  would  give  neither  . 
remuneration  for  the  improvements  nor  time  to  make  them  avail- 
able. True,  a  parol  lease,  like  the  present,  is  at  least  voidable 
under  our  statute  of  frauds,  and  at  all  times  revocable  by  the 
owner  of  the  land;  still  there  are  principles  of  law  and  conunon 
honesty  that  should  be  observed  in  such  revocation.  Where 
these  parol  arrangements  to  work  mineral  lands  on  shares  are  of 
such  common  occurrence,  and  when  a  statute  of  frauds  renders 
them  so  inoperative,  it  becomes  highly  important  that  some 
principles  should  be  recognized  by  the  courts  under  which  gross 
injustice  may  be  avoided. 

If  a  miner  has  been  induced,  under  parol  license,  to  sink  a 
shaft  or  run  drifts,  and  if  before  proving  the  ground  the  license 
is  revoked,  he  should  have  either  the  six  months'  notice  recog- 
nized at  common  law  to  a  tenant  at  will,  or  else  the  amotmt  ex- 
pended by  him  on  the  ground  should  be  refunded.  These  well- 
known  principles  should  no  doubt  be  recognized  in  cases  like 
the  present.  In  England  it  has  been  held  that  a  parol  license 
to  work  and  improve  lands,  where  an  expense  has  been  incurred, 
can  not  be  revoked  without  repaying  the  expenses:  WirUer  v. 
Brockwell,  8  East,  308,  note  1.  This  important  principle  may 
well  be  recognized  in  a  parol  license  like  the  present,  which 
comes  within  the  statute  of  frauds.  Before  declaring  such  an 
agreement  void  under  the  statute,  a  court  should  apply  every 
appropriate  principle  of  law  to  bring  the  parties  in  atalu  quuo. 
And  hence,  we  assume  that  the  license  in  the  present  case  was 
not  absolutely  void,  as  claimed  by  counsel,  under  the  third  sec- 
tion of  the  statute  of  frauds;  it  is  only  voidable.  Not  ipso  facto 
void,  but  may  be  declared  void  by  a  competent  tribunal  on  terms 
calculated  to  prevent  fraud.  If  the  owner  of  the  soil  desires  to 
revoke  such  parol  license,  he  should  refund  the  expenses  in- 
curred in  improvements  or  give  such  reasonable  notice  as  would 
enable  the  occupant  to  secure  the  products  contAnplated  for  his 
labor  and  improvements. 

The  doctrine  is  well  settled  that  a  parol  tenancy  for  farming 
purposes  is  to  be  considered  a  tenancy  at  will  from  year  to  year, 
and  that  six  months'  notice  to  quit  is  necessary.  The  reason  for 
this  principle  is  that  the.tenant  should  have  time  to  reap  the  crop 
which  he  had  planted.    Upon  the  same  principle  a  parol  license 
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to  Bink  shafts  and  run  drifts  for  a  share  of  the  mineml  found 
and  raised,  there  is  the  same  reason  and  neoessiiy  for  the  mle^ 
that  the  miner  shall  have  like  notice  to  enable  him  to  prove  the 
range  and  raise  the  mineral  which  his  money  and  industry  have 
'  developed.    In  such  a  case  at  least  six  months'  notice  should  be 
given,  or  compensation  for  the  improvements  should  be  made. 
We  see  nothing  in  Banbridge  on  Mines,  or  in  any  other  au- 
thority cited,  that  militates  against  this  principle.    We  conclude^ 
therefore,  that  the  court  below  correctly  charged  that  the  notice 
to  quit  was  not  sujfident. 
Judgment  affirmed. 

RBVoGABxuTr  AND  YAXnast  or  Pabol  LioaBn:  See  HmeUtm  v.  Fut- 
namt  amU^  168^  end  the  prior  oMae  oolleotod  in  the  note  therobo.  la 
BeaUy  ▼.  Qrtgory^  17  Iowa,  114,  the  court  nud,  with  referonoe  tothe  principal 
eaae,  that  "  while  eome  of  the  oheervationa  arguendo  in  that  oaee  may  admit 
of  question,  the  decision  itaelf,  under  the  facte,  was  just  and  proper;"  and  in 
HarknesM  ▼.  Burton,  89  Id.  104,  it  was  held,  citing  the  principal  oaae^  and 
BeaUy  v.  Oregorp,  Mpro,  that  **  nnder  the  well-settled  doctrines  of  this  ooort, 
a  parol  license  of  mining  lands  is  valid,  and  can  only  be  terminated  by  com- 
pensation to  the  licensee,  or  the  notice  necessaiy  to  terminate  a  tenancy  al 
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Hamilton  v.  Summebs. 

[la  B.  MonoB,  11.] 

NoTB  EzBOUTiD  TS  FoLM  Nams  bt  One  Membbb  tbxbbot  11  pHmoL  fo/dk 
obligatory  upon  the  firm,  and  it  \a  incumbent  upon  a  party  denying  the 
firm's  liability  to  prove  that  it  was  not  executed  for  the  benefit  of  the 
firm  or  in  its  bnainees. 

Fact  that  Payex  or  Norx  Given  bt  Onx  Partksr  in  Fibm  Namb 
believed  that  the  borrowed  money  for  which  it  was  given  was  to  be 
applied  to  an  individual  pnrpoee  will  not  prevent  the  note  from  binding 
the  firm,  if  the  money  borrowed  was  actnaJly  used  for  a  partnership  pur- 
pose. 

Pabtt  Objxctino  to  Gompetxnct  or  Witness  must  prove  the  existence 
of  the  interest  which  he  claims  to  render  the  witness  incompetent. 

Admissions  or  Subvtvino  Partner,  Direct  or  Indirect,  are  Evidbnox 
against  him  in  a  suit  against  him,  although  the  judgment  would  not 
afieot  the  question  of  contribution  between  him  and  the  representatives 
of  the  deceased  partner. 

Admissions  of  Onb  Partner,  Madb  after  Dissolution  of  the  partne^^ 
ship,  are  not  evidence  against  the  other  partner. 

It  is  not  Error  to  Admit  Evidence  Which  may  be  Made  Compbtbnt 
by  the  introduction  of  subsequent  testimony. 

Debt.    Error  to  the  Montgomeiy  circuit.    The  opinion  states 
the  case. 

HamHUm  and  French,  for  the  plaintifiL 

Hatlerigg,  for  the  defendant. 

By  Court,  Mabshall,  J.    This  action  of  debt  was  hronght 

by  Summers  against  Hamilton,  as  surviving  partner  of  the  firm 

of  Hamilton  &  Sandford,  upon  a  note  for  four  hundred  dollars, 

wo 
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to  sink  shafts  and  run  drifts  for  a  share  of  the  mlnenil  found 
and  ndsedi  there  is  the  same  reason  and  necessify  for  the  rule, 
that  the  miner  shall  have  like  notice  to  enaUe  him  to  pzoye  the 
range  and  raise  the  mineral  which  his  money  and  industry  have 
'  deyeloped.  In  such  a  case  at  least  six  months'  notice  should  be 
given,  or  compensation  for  the  improTemente  should  be  made. 

We  see  nothing  in  Banbridge  on  Mines,  or  in  any  other  au- 
thoriiy  cited,  that  militates  against  this  principle.  We  conclude^ 
therefore,  that  the  court  below  ooneotly  charged  that  the  notice 
to  quit  was  not  sujfident. 

Judgment  affirmed. 

BjnrooABnjTT  and  VAumrr  ov  Pabol  LiaoHnx  See  HmeUtm  t.  Put* 
nam^  amU^  168^  end  the  prior  oMee  ooUeofced  in  the  note  therobo.  la 
BeaUif  T.  Chrtgory^  17  Iowa,  114,  the  court  nid,  with  reference  to  the  principal 
eaae,  that  "  while  eome  of  the  oheervations  arguendo  in  that  caee  may  admit 
of  question,  the  decision  itself,  under  the  facts,  was  jnst  and  proper;"  and  in 
Harkneu  ▼.  Burtout  89  Id.  104,  it  was  held,  citing  the  principal  caae^  and 
Beatty  r,  Gregory,  tupra,  that  "  nnder  the  well-settled  doctrines  of  this  court, 
a  parol  license  of  mining  lands  is  valid,  and  can  only  be  terminated  by  com* 
pensation  to  the  licensee,  or  the  notice  necessaiy  to  terminate  a  tenancy  al 
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Hamilton  v.  Si 

[la  B.  MonoB,  11.] 

NoTB  EzBOUiXD  nr  Fnm  Name  bt  Onx  Mjbmbbb  tbxbbov  u  prima  /aek 
obligatory  upon  the  firm,  and  it  is  incambent  upon  a  party  denying  the 
firm's  liability  to  prove  that  it  was  not  executed  for  the  benefit  of  the 
firm  or  in  its  business. 

Fact  that  Payeb  or  Norx  Given  bt  Onb  Partnbb  in  Fibm  Namb 
believed  that  the  borrowed  money  for  which  it  was  given  was  to  be 
applied  to  an  individual  purpose  will  not  prevent  the  note  from  binding 
the  firm,  if  the  money  borrowed  was  actually  used  for  a  partnership  pur- 
pose. 

Pabtt  Objxctino  to  Competency  or  Witness  must  prove  the  existence 
of  the  interest  which  he  claims  to  render  the  witness  incompetent. 

Admissions  or  Subvtvino  Partner,  Direct  or  Indirect,  are  Evidbnox 
against  him  in  a  suit  against  him,  although  the  judgment  would  not 
afieot  the  question  of  contribution  between  him  and  the  representatives 
of  the  deceased  partner. 

Admissions  of  One  Partner,  Made  after  Dissolution  of  the  partnei^ 
ship,  are  not  evidence  against  the  other  partner. 

It  is  not  Error  to  Admit  Evidence  Which  mat  be  Made  Compbtbnt 
by  the  introduction  of  subsequent  testimony. 

Debt.    Error  to  the  Montgomeiy  circuit.    The  opinion  states 
the  case. 


HamiUon  and  French,  for  the  plaintifiT. 

Haderigg,  for  the  defendant. 

By  Court,  Mabshall,  J.     This  action  of  debt  was  brought 

by  Summers  against  Hamilton,  as  surviving  partner  of  the  firm 

of  Hamilton  &  Sandford,  upon  a  note  for  four  hundred  dollars, 

wo 
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executed  by  Sandf  ord  in  the  partnership  name,  dated  the  twenty- 
seventh  of  April,  1848,  and  payable  on&day  after  date  to  Summers. 
Hamilton  pleaded  non  est  factum.  And  the  case,  upon  the 
evidence,  turned  upon  the  question  whether  the  note  was  exe- 
cuted for  the  benefit  of  the  firm,  in  a  partnership  transaction,  or 
for  the  private  debt  of  Sandf  ord  to  Summers,  or  for  a  loan  to 
Sandford  for  his  individual  use,  and  known  by  Summers  to  be 
for  that  use. 

The  note  itself,  executed  in  the  firm  name  by  one  of  the  firm, 
was,  prima  facie,  obligatoiy  upon  both  partners,  and  after  proof 
of  its  having  been  so  executed,  it  devolved  upon  the  defendant 
to  show  to  the  satisfaction  of  the  jury,  that  it  was  executed  for 
the  individual  debt  of  Sandford,  or  loaned  to  him  for  his  pri- 
vate purposes,  and  not  for  the  benefit  of  the  firm  or  in  its  busi- 
ness, and  that  Summers  knew  or  had  reason  to  know  that  this 
was  the  case.  The  first  instruction  given  by  the  court  on  mo- 
tion of  the  defendant  conforms  substantially  to  the  principle 
just  stated.  But  the  second  goes  further,  and  is  more  favorable 
to  the  defendant  than  it  should  have  been,  in  declaring  that  if 
Summers  at  the  time  Sandford  borrowed  the  money  and  executed 
the  note  believed  it  was  borrowed  for  the  purpose  of  paying  off 
the  private  debts  of  Sandford  or  of  his  wife,  the  law  was  for  the 
defendant.  The  belief  of  Summers,  that  the  money  was  bor- 
rowed for  such  individual  purpose,  though  it  might  prove  an 
intention  on  his  part  to  do  an  unjust  act,  would  have  no  effect 
in  law,  unless  the  fact  corresponded  with  his  belief.  And  even 
if  the  money  was  avowedly  borrowed  for  a  private  purpose,  with 
the  knowledge  of  Summers,  still,  if  it  was  in  fact  used  for  the 
purpose  of  the  firm,  we  are  not  prepared  to  say  that  the  note 
executed  in  the  firm  name  should  not  be  binding  upon  all  the 
partners. 

Under  the  instructions  referred  to,  none. having  been  given  for 
the  plaintiff,  the  jury  found  against  the  plea  of  non  est  factum. 
And  the  defendant's  motion  for  a  new  trial  having  been  overruled, 
a  judgment  was  rendered  against  him,  for  the  reversal  of  which 
he  prosecutes  a  writ  of  error.  The  only  questions  reserved  on 
the  trial  relate  to  the  competency  of  witnesses,  the  admission 
and  rejection  of  evidence,  and  the  exclusion  or  refusal  to  exclude 
evidence.  These  questions  we  shall  proceed  very  briefly  to 
notice. 

1.  Several  of  the  plaintiff's  witnesses  stated  that  they,  or  in 
some  instances  their  wives,  were  legatees  of  Sandford;  and  they 
were  objected  to  as  incompetent  on  this  ground.    But  the  will 
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was  not  produced,  nor  was  the  nature  or  amount  of  these  legacies 
stated  either  by  the  witnesses  objected  to  or  any  others,  nor  was 
there  any  proof  showing  that  their  legacies  would  be  affected  by 
the  termination  of  this  suit  one  way  or  the  other.  If  it  were 
conceded  that  the  result  of  this  suit  would  determine  whether 
the  estate  of  Sandford  is  liable  for  the  whole  or  for  only  one  half 
of  this  note,  still  it  is  not  shown  that  these  legatees,  or  any  of 
them,  would  receive  more  or  less  in  either  result,  nor  in  fact  is 
it  shown  that  their  legacies  are  not  paid,  or  that  if  paid,  there  is 
any  probability  that  they  must  be  refunded  to  meet  any  part  of 
this  demand.  And  whatever  might  be  the  case  in  this  respect, 
we  suppose  the  judgment  in  the  present  case  would  not  bo  evi* 
dence  between  Hamilton  and  the  executors  of  Sandford,  either 
to  preclude  or  establish  the  liability  of  one  to  the  other,  or  to 
determine  its  extent. 

It  can  not  be  assumed,  therefore,  upon  the  mere  fact  that  these 
witnesses  are  legatees  of  the  deceased  partner,  that  they  have 
any  certain  interest  in  the  result  of  the  suit,  or  in  the  record  as 
evidence.  And  as  the  party  making  the  objection  should  sus- 
tain it  by  proving  such  interest,  and  has  failed  to  do  so,  there 
was  no  error  in  allowing  the  witnesses  to  testify. 

2.  The  defendant  proved  by  two  witnesses,  conversations  be- 
tween himself  and  the  plaintiff,  relating  to  the  note  sued  on, 
and  in  which  the  defendant  denied  his  liability  to  pay  it,  and 
said  it  was  not  for  a  partnership  debt,  which  was  not  contradicted 
by  Summers.  These  conversations  were  excluded  by  the  court 
on  motion  of  the  plaintiff,  on  the  ground  that  they  had  occurred 
in  the  absence  of  Sandford,  who^was  then,  in  fact,  dead.  But 
it  was  not  against  Sandford,  but  against  Summers,  the  plaintiff, 
that  the  evidence  was  offered.  And  it  was  not  the  statement  of 
Hamilton  in  his  own  favor  that  constituted  the  evidence,  but 
the  answer  of  Summers,  or  his  failure  to  answer,  from  which  it 
was  the  province  of  the  jury  to  draw  the  appropriate  inference 
according  to  their  own  judgment.  The  jury  might  have  con- 
sidered the  evidence  as  sufiScient  to  establish  an  indirect  admis- 
sion of  the  fact  asserted  by  Hamilton.  Ai^d  as  in  this  suit 
between  Summers  and  Hamilton,  a  direct  admission  of  the 
same  &ct  by  the  former  would  unquestionably  be  evidence 
against  him,  so  is  his  indirect  admission.  A  judgment  for  the 
defendant  founded  upon  the  direct  admission  of  Summers 
would  have  precisely  the  same  effect  upon  the  liabilify  of  Sand- 
ford's  estate  as  one  founded  upon  the  indirect  admission.  But 
fluch  a  judgment  would  not  in  either  case  affect  the  question  of 
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contribution  between  Hamilton  and  Sandf oid's  exeeators^  should 
they  be  compelled  to  pay  the  whole  debt.  We  are  of  opinion, 
therefore,  that  the  court  erred  in  excluding  this  CTidence,  but 
there  was  no  error  in  rejecting  the  statements  of  Sandford  in 
the  absence  of  Summers. 

3.  The  plaintiff  proved  by  two  witnesses,  statements  made  by 
Sandford  on  his  death-bed,  in  the  absence  of  both  Hamilton  and 
Summers,  to  the  effect,  that  he  had  sold  out  his  interest  in  the 
firm  to  Hamilton,  who  was  to  pay  the  firm  debts,  and  that  all 
notes  in  the  firm's  name  were  for  firm  debts,  except  one  which 
was  designated,  and  was  not  the  one  now  in  question.  With* 
out  noticing  other  objections,  it  is  sufficient  to  say  that  this  state- 
ment upon  its  face  was  made  after  a  dissolution  of  the  firm. 
And  in  the  case  of  Daniel  y.  Nelson,  10  B.  Mon.  318,  this  court, 
upon  full  consideration  of  the  question,  and  in  accordance  with 
its  previous  decisions,  decided  that  the  admissions  of  one  part- 
ner after  dissolution  are  not  evidence  against  the  other.  We 
are  of  opinion,  therefore,  that  this  evidence  was  inadmissible, 
and  should  have  been  excluded  on  the  motion  of  the  defendant 
for  that  purpose. 

4.  The  plaintiff  read  in  evidence  three  letters  in  the  hand- 
writing of  Sandford  signed  in  the  name  of  the  firm,  addressed 
to  B.  F.  Thomas  &  Co.,  at  Maysville,  all  dated  and  post- 
marked at  Sharpsburg,  the  town  in  which  the  firm  had  a  store, 
and  each  purporting  to  inclose  a  particular  sum  of  money 
(proved  by  the  postmaster  to  have  been  inclosed  in  it),  and  direct- 
ing payment  of  a  note  of  the  firm  payable  in  bank.  The  first  of 
these  letters  bears  date  on  the  same  day  on  which  the  note  sued 
on  is  dated,  and  the  others  on  the  second  and  fifth  days  there- 
ikfter. 

The  object  of  this  evidence  was,  as  is  presumed,  to  authorize 
the  inference  that  the  money  for  which  the  note  in  suit  was  exe- 
cuted was  appropriated  to  the  payment  of  a  firm  debt.  But  it 
is  not  proved  that  any  money  was  advanced  by  Summers  at  the 
date  of  the  note,  or  tiiat  a  loan  from  him  was  necessary  for  the 
purposes  of  the  firm,  or  that  the  firm  actually  owed  any  such 
debt  at  bank  as  that  referred  to  in  the  letters,  or  that  the  money 
inclosed  was  applied  to  the  payment  of  any  debt  actually  due  by 
it,  except  so  &r  as  these  facts  or  some  of  them  may  be  esi^blished 
by  the  note  and  the  letters  themselves,  or  may  be  inferred  from 
the  failure  of  the  defendant  to  produce,  upon  notice,  the  cash- 
book  of  the  firm.  The  presumption  necessarily  arises  that  the 
persons  &om  or  through  whom  the  plaintiff  obtained  possea- 
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€ion  of  the  letters  could  have  proved  or  ezplamed  the  fiicta 
referred  to  in  them;  but  it  is  not  even  proved  that  there  wba  any 
such  firm  as  that  addressed,  ezcept^by  the  letters  themselves. 
In  the  absence  of  all  explanatory  and  auxiliary  evidence,  we 
should  greatly  doubt  whether  the  mere  coincidence  between  the 
•dates  of  these  letters  and  the  note  sued  on  would  furnish  any 
rational  ground  of  inferring  that  the  money  for  which  the  note 
was  given  was  applied  to  partnership  purposes.  But  even  if  it 
did  not,  there  was  no  error  in  admitting  the  letters  when  offered, 
because  other  evidence  might  have  been  offered  in  corroboration 
of  them;  and  we  can  not  say  that  the  defendant's  failure  to  pro- 
duce the  cash-book  does  not  furnish  some  corroboration  and 
afford  a  ground  of  inference  against  him.  But  there  was  no 
motion  to  exclude  the  evidence. 

The  objections  taken  by  Summers  to  the  time  and  manner  of 
perfecting  the  bill  of  exceptions  are  sufficiently  met  by  the  con- 
sent order  of  the  previous  term. 

And  for  the  errors  which  have  been  noticed,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial  in  conformity 
with  this  opinion. 

Pabtneb  can  Bind  Gopabtnbb  bt  Notb  in  Namx  of  Fibm,  when:  See 
Crozier  v.  Ktrher^  51  Am.  Dec  724,  note  728,  where  other  cases  are  collected. 

Obdeb  in  Which  Tbstdiont  is  Intbodockd  is  in  DiaoBKnoN  of  Goubt: 
See  Rogers  ▼.  Breni,  50  Am.  Dec  422,  note  435;  Commonwealth  ▼.  UkutmoHf 
48  Id.  596,  note  609,  where  other  cases  are  collected. 

Acknowledgment  of  Debt  bt  Pabtneb  afteb  Dissolution  of  Fibm: 
See  EUieott  ▼.  NichoU,  48  Am.  Dec  546,  note  557,  where  other  cases  are  col- 
lected. 

Declabations  of  Pabtt  as  to  Pabtnebshif  when  admissible  as  agalnal 
himself:  McCorhle  ▼.  Doby,  47  Am.  Dec  560;  Diaoon  ▼.  Hood,  38  Id.  461; 
OtoJUm  Bank  ▼.  Jfoore,  Id.  478. 

Pboof  of  Intebess  Disquauftino  Witness:  See  /ones  t.  IMs^  14 
Dec  96;  Ifiak  t.  SmUh,  11  Id.  648. 


Reno  et  al.  v.  Hoqan. 

[13  B.  MonOB,  63.] 

Common  fiAi»tT»it  can  not  bt  Special  Agbeemsnt  Exempt  HtMa«¥.»  from 
liability  for  kaaea  occasioned  by  the  gross  negligenoe  of  himself  or  of  his 
seryanti. 

Ebbob  to  the  Louisville  ohanoeiy  oonri.    The  opmion  statet 
the  case. 

Ovihne^  for  the 

Am.  Dm.  Tob.  LIT' 
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Speed,  for  tbe  defendant. 

By  Court,  Simpson,  C.  J.  The  only  question  in  this  case  is. 
Can  the  owners  of  a  steamboat,  by  inserting  in  the  bill  of 
lading  that  the  boat  is  not  to  be  accountable  for  breakage  of 
the  contents  of  boxes  received  by  them  as  freight,  so  limit 
and  restrict  their  undertaking  as  common  carriers,  that  they 
will  be  discharged  from  all  liability,  although  an  injury  to  the 
contents  of  the  boxes  may  have  been  produced  by  gross  negli* 
gence  upon  their  part? 

A  common  carrier  can  relieve  himself  by  a  special  contract 
from  his  liability  as  an  insurer,  and  may,  on  receiving  goods  as 
freight,  insist  on  special  and  qualified  terms,  by  which  his  re- 
sponsibility is  to  be  limited.  Still,  however,  the  doctrine  is  well 
settled,  that  common  carriers  can  not  by  any  special  agreement 
exempt  themselves  from  all  responsibility  so  as  to  evade  the 
salutary  policy  of  the  law.  They  can  not  exempt  themselves 
from  liability  for  losses  or  injuries  occasioned  by  the  gross  neg- 
ligence  of  themselves  or  their  servants:  Story  on  Bail.,  365. 
The  boxes  received  in  this  case  by  the  boat  contained  looking- 
glass  plates  of  considerable  value.  Their  contents  were  made 
known  to  the  officers  of  the  boat,  and  they  were  so  marked  as  to 
indicate  that  it  was  necessary  to  their  safety  that  great  care  in 
handling  them  should  be  observed.  The  testimony  proves  most 
satisfactorily  that  they  were  delivered  to  the  boat  at  New  Orleans 
in  good  order,  the  contents  uninjured,  and  the  glass  packed  with 
great  care. 

It  further  appears  that  when  they  were  delivered  at  Louisville, 
all  the  glass  in  one  of  the  boxes  was  broken  into  small  frag- 
ments. The  testimony  leaves  no  room  for  rational  doubt  that 
the  box  received  during  the  time  it  was  in  the  possession  of  the 
boat  a  violent  concussion,  which  occasioned  the  total  loss  of  its 
contents.  An  indentation  upon  the  outside  of  the  box,  the  fact 
that  the  plates  of  glass  were  of  considerable  thickness  and  not 
easily  broken,  and  the  additional  fact  that  boxes  containing 
glass  were  turned  over  and  over  by  the  hands  on  the  boat,  as  if 
they  were  boxes  of  dry  goods,  aU  tend  to  produce  that  conclu* 
eion.  Besides,  the  officers  of  the  boat  have  failed  to  prove  that 
the  loss  was  the  result  of  an  uxiavoidable  casualty,  or  to  manifest 
the  manner  in  which  it  actually  occurred.  It  seems  to  us, 
therefore,  that  it  must  have  been  the  consequence  of  gross  neg- 
ligence. 

Although  the  responsibilty  of  the  owners  of  the  boat,  as  com- 
mon carriers,  was  restricted  and  modified  by  the  terms  of  the 
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bill  of  lading,  yet  the  provision  that  they  were  not  to  be  account- 
able for  breakage  does  not  haev  the  legal  effect  of  exempting  them 
from  such  injuries  as  arose  from  gross  negligence;  and  therefore 
the  decree  of  the  chancellor,  which  requires  them  to  compensate 
the  owner  of  the  glass  for  the  loss  he  sustained,  is  consistent 
with  the  principles  governing  the  law  of  the  case. 
Wherefore  the  decree  is  afSrmed. 


Common  Cakrieb,  can  not  Exempt  Himself  from  Liabilitt  fob  Neo- 
UOSNCB:  See  Soffer  v.  Portmwuth,  S,d:P,is  R  M,  JR.  Co.,  00  Am.  Deo.  659| 
SwindUr  v.  BUliard,  45  Id.  732;  Cole  ▼.  Ooodwin,  32  Id.  470,  note  498  et 
■eq.,  where  this  aabject  ia  diacusaed  at  length. 


Bebbt  v.  Hamelton. 

lU  B.  MoHJiOB,  191.] 

MoBAL  FiTNBSS  OF  Pebson  APPOINTED  ExECUTOB  BT  WiLL  Can  not  be  in- 
quired into  by  the  court  to  which  he  applies  for  permission  to  qualify. 

ExECUTOB  Derives  his  Office  fbom  Testamentary  Appointment,  and 
if  he  18  a  person  not  disqualified  by  law  from  being  an  executor,  the  court 
has  no  right  to  refuse  to  permit  him  to  qualify  or  to  refuse  to  grant  him 
letters  testamentary. 

MonoN.  Error  to  the  Bath  county  court.  The  opinion  statea 
the  case. 

Robinson  and  Johnson^  for  the  plaintiff. 

Apperaon,  Hamilton,  and  French,  for  the  defendants. 

Bj  Court,  Crenshaw,  J.  John  Berry,  executor  of  the  last 
will  and  testament  of  Eliza  Ann  Hamilton,  moved  the  countj 
court  of  Bath  county  to  permit  him  to  give  bond  and  security 
and  be  qualified  as  such  executor.  The  court  overruled  hia 
motion,  and  he  has  brought  the  case  to  this  court. 

Many  witnesses  were  introduced,  and  a  large  volume  of  evi- 
d(  nee  was  given  upon  the  trial  of  this  motion — ^all,  in  regard  to 
the  moral  character  and  the  moral  fitness  of  said  Beny  to  be 
executor  of  said  will.  Much  of  this  testimony  involved  partio- 
idar  transactions  of  Berry  in  a  fiduciary  and  individual  capacity, 
but  we  deem  it  altogether  unnecessary  to  enter  into  an  investiga- 
tion of  it,  or  to  mention  any  impression  which  it  has  made  upon 
our  minds,  either  pro  or  con.  It  is  sufficient  for  us  to  say,  that  the 
law  has  declared  who  may  and  who  may  not  be  executors,  and 
if  Beny  be  a  man  whom  the  law  allows  to  be  appointed  as  such, 
it  follows  that,  upon  his  motion  to  give  bond  and  security,  and 
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to  qualify  under  the  will,  it  was  the  duty  of  the  county  court, 
if  the  security  was  sufficient,  to  permit  him  to  gi^e  bond  and 
be  qualified  as  executor  and  to  grant  to  him  letters  testamentaxy. 

If  the  opinions  of  men  in  regard  to  the  moral  characters  of 
those  who  may  be  appointed  executors,  and  in  whom  testators 
repose  confidence,  whatever  those  opinions  may  be,  are  to  be  re- 
ceived, and  are  to  constitute  the  evidence  by  which,  in  law,  we  are 
to  ascertain  who  may  and  who  may  not  be  appointed  executors,  we 
apprehend  that  but  few  appointments  would  fail  to  be  contested 
by  some  of  the  relatives  of  testators,  who  are  often  too  easy  to 
be  dissatisfied,  or  by  persons  who  themselves  desire  to  be  ad* 
ministrators  for  personal  aggrandizement,  or  who  would  rejoice 
in  so  fit  an  opportunity  to  gratify  some  private  hatred.  Such 
rinquiries  would  involve  questions  of  very  difficult  and  doubtful 
^decision — such  as,  how  good  a  man  must  be  to  qualify  him  for 
^executor,  and  how  bad  he  must  be  to  disqualify  him — ^how  could 
any  certain  rule  of  determination  be  established  ?  Inquiries  of 
such  a  nature  would  be  the  most  vague  and  uncertain  in  their 
•results  of  auy  ever  instituted  in  a  court  of  justice;  and  would, 
in  our  opinion,  be  absurd  in  the  extreme. 

Besides,  to  allow  an  inquisition  of  the  sort  would  be  to  deny 
to  men  a  privilege  which  for  centuries  has  been  held  to  be 
most  sacred  and  dear — ^that  of  freely  disposing  of  their  own 
property  to  whom  they  please,  and  of  appointing  trustees  of 
their  own  choice  to  manage  and  control  it  when  they  are  no 
more.  Whatever  may  be  the  opinions  of  men  as  to  the  pro- 
priety or  impropriety  of  a  particular  appointment,  the  very 
basis  and  foundation  of  the  exercise  of  the  right  which  sociefy 
has  granted  to  its  members  to  appoint  their  own  representatives 
after  death,  is  the  special  confidence  reposed  by  the  testator  in 
the  appointee.  And  men,  it  seems  to  us,  would  care  but  little 
for  the  high  privilege  of  disposing  of  their  estates  to  their  own 
liking,  if  they  are  to  be  denied  the  right  of  selecting  those  who 
are  to  caxiy  out  and  e£fectaate  the  benevolent  purpose  of  their 
wills. 

It  is  true  some  persons  are  incapable  of  being  executors — ^the 
^aw  has  pointed  out  who  they  are,  and  society  has  long  been  sat- 
isfied with  the  wisdom  of  the  rules  upon  this  subject. 

In  Williams  on  Executors,  vol.  1,  page  118,  it  is  said:  "  There 
are  few  or  none  who,  by  our  law,  are  disabled  on  account  of 
their  crimes  from  being  executors;  and  therefore  it  has  always 
been  held  that  persons  attainted  or  outlawed  may  sue  as  execu* 
tors,  because  they  sue  in  autre  droit,  and  for  the  benefit  of  the 
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parties  deceased."  The  same  author  says,  page  121,  that 
**  idiots  and  lunatics  are  incapable  of  being  executors  or  admin- 
istrators; for  these  disabilities  render  them  not  only  incapable 
of  executing  the  trust  reposed  in  them,  but  also  by  their  insan- 
ity and  want  of  understanding  they  are  incapable  of  determining 
whether  they  will  take  upon  them  the  trust  or  not."  Whether 
an  alien  enemy  can  be  an  executor  appears  not  to  be  fully  settled. 

The  author  whom  we  are  quoting,  on  page  112,  lays  down 
the  doctrine  that,  "generally  speaking,  all  persons  who  are 
capable  of  making  wills,  and  some  others  beside,  are  capable  of 
being  made  executors;"  and  says,  that  ''from  the  earliest  time 
it  has  been  a  rule  that  every  person  may  be  an  executor,  saying 
such  as  are  expressly  forbidden."  It  is  said,  moreover,  by  this 
same  author,  on  page  119,  "  that  the  spiritual  court  can  not  refuse 
to  grant  the  probate  of  a  will  to  a  person  appointed  executor  on 
account  of  his  poverty  or  insolvency." 

The  doctrine  of  the  law  as  thus  laid  down  by  Williams  will  be 
found  to  comport  with  the  other  standand  authors  upon  the 
same  subject;  and  it  is  found  that  Berry  comes  not  within  any 
rule  of  law  which  prohibits  him  from  being  an  executor. 

An  executor  derives  his  office  from  a  testamentary  appoint- 
ment. And  if  he  be  a  man  not  prohibited  by  law  from  being  an 
executor,  the  county  courts  have  no  right  to  refuse  his  qualifi- 
cation. 

The  case  of  Day  v.  CommonweaUh,  to  which  we  have  been 
referred  as  throwing  some  light  upon  this  subject,  is  not,  in  our 
opinion,  analogous  in  principle  to  the  question  under  considera- 
tion. That  is  a  case  in  which  the  county  court  of  Fleming  re- 
fused to  qualify  a  deputy  who  was  proposed  by  the  sheriff,  because 
the  court  believed  him  unworthy.  This  court  remark  substan- 
tially, in  that  case,  that  though  the  sheriff  has  the  power  to 
appoint  his  own  deputies,  yet  the  public  are  interested  in  the 
faithful  execution  of  the  trust — that  this  power  to  appoint  his 
deputies  was  not  reposed  in  the  sheriff  for  his  individual  benefit, 
but  for  the  public  good,  and,  therefore,  the  county  court  must 
be  admitted  to  possess  some  discretion  in  guarding  the  publio 
against  an  abuse  of  this  power.  The  difference  in  principle 
between  that  case  and  this  will  be  readily  perceived  without  any 
comment  from  us. 

Wherefore  the  judgment  of  the  county  court  is  reversed,  and 
the  case  remanded,  with  instructions  to  permit  the  appellant  to 
give  bond  with  sufficient  security  as  required  by  law,  and  to  be 
qualified  as  executor  of  the  last  will  and  testament  of  Eliza  Ann 


518  Bebbt  u  Hamilton.  [EentackT, 

Hamilix)!!,  should  he  make  an  application  to  the  court  to  do  so, 
and  to  giant  him  letters  testamentaiy. 


Who  mat  bb  Executobs  ob  Adionistbatobs. — ^At  oommon  law  all  peraona 
may  be  made  executors,  except  those  who  are  specially  disqualified.  The 
number  of  persons  so  disabled  is  so  small  that  practically  it  may  be  said  that 
any  person  may  be  made  an  executor:  Swinb.,  pt.  5,  sec.  1;  1  Williams  on 
Ex.  228;  3  Redf.  on  Wills,  67;  Stewafi*8  Appeal,  56  Me.  300.  Idiots  and 
lunatics  are  of  course,  from  want  of  mental  capacity,  incapable  of  becoming 
executors  or  administrators:  Toller  on  Wilk,  34;  1  Williams  on  Ex.  238. 
And  it  seems  that  in  this  country  a  corporation  can  not  become  an  executor: 
Gforgetovm  College  t.  Browne^  34  Md.  450;  Thomp80irC$  EsteUe,  33  Barb.  334. 
Ill  England,  however,  when  a  corporation  is  named  in  a  will  as  executor,  it 
is  allowed  to  designate  a  person  to  receiye  the  administration  with  the  will 
annexed.  But  this  practice  does  not  seem  to  have  been  adopted  in  this  coun- 
try: Cfeorgeioton  College  v.  Browne,  34  Md.  450.  But  an  infant  of  cTer  so 
tender  age,  and  even  a  child  in  ventre  sa  mere,  may  be  named  as  executor:  1 
Williams  on  Ex.  232;  Swinb.,  pt.  5,  sec.  1;  Toller  on  WiUs,  30;  3  Redf.  on 
WiUs,  68.  However,  by  the  statute  of  38  Geo.  HX ,  c  87,  sec.  6,  an  infant  ap- 
pointed sole  executor  is  altogether  disqualified  from  exercising  his  office  dur- 
ing his  minority,  and  administration  cuan  testamenlo  annexo  shall  be  granted  to 
the  guardian,  or  to  such  other  person  as  the  spiritual  court  shall  think  fit, 
until  the  infant  has  attained  the  age  of  twenty-one  years.  But  see  Bailey  v. 
Miller,  44  Am.  Dec.  47, 48,  where  it  is  said  that  an  infant  of  tender  yean 
could  not  be  an  executor.  An  alien  is  not  disqualified  to  be  an  executor, 
even  though  his  country  is  at  war  with  the  country  in  which  he  is  appointed: 
1  Williams  on  Ex.  449;  Toller  on  Wills,  32;  Cuder  v.  Howard,  9  Wis.  309. 
Coverture  was  not,  at  common  law,  a  disqualification  for  the  office  of  exec« 
utrix  or  administratrix,  where  the  husband  consented  to  the  wife's  assuming 
the  duties  of  the  trust:  Swinb.,  pt.  5,  sec.  1;  1  Williams  on  Ex.  233;  English 
T.  McNair,  34  Ala.  40;  Stewards  Appeal,  56  Me.  300;  Binnerman  v.  Weaner, 
8  Md.  517;  Oyger^s  Estate,  65  Pa.  St.  311;  Pcdmerv,  Oakley,  47  Am.  Dec.  41. 
And  her  husband's  consent  will  be  presumed  where  the  administration  is  col- 
laterally assailed:  English  v.  MeNair,  34  Ala.  40;  StewaarVs  Appeal,  56  Me. 
800.  In  Massachusetts  and  in  New  York  it  is  expressly  provided  by  stat- 
ute that  a  married  woman  may  be  appointed  an  executrix  or  an  administra- 
trix. But  the  statute  of  Georgia  provides  that  a  married  woman  can  not  bs 
appointed  an  executrix  or  administratrix:  See  Levereit  v.  Dismuies^  10  Ga. 
08.  The  CSalifomia  code  provides  that  a  married  woman  must  not  be  ap- 
pointed administratrix:  0.  0.  P.,  sec.  1370.  And  under  the  Texas  statute 
letters  of  administration  can  not  be  granted  to  a  married  woman,  if  her  hus- 
band refuses  to  join  in  the  administration:  NieheUon  v.  Ingram,  24  Tex.  630. 
A  non-resident  may  be  appointed  executor:  1  Williams  on  Ex.  229;  2  Redf. 
on  WiUs,  68;  McGregor  v.  McGregor,  3  Abb.  App.  Dec  92;  Cutler  v. 
Howard,  9  Wis.  309.  And  that,  too,  although  he  may  have  contested  the 
probate  of  tlfe  will,  and  conveyed  away  his  interest  as  legatee  under  it:  Mc- 
Gregor y.  McGregor,  3  Abb.  App.  Dec.  92.  In  delivering  the  opinion  of 
the  court  in  that  case,  T.  A.  Johnson,  J.,  said:  "I  am  of  the  opinion  that 
any  person  appointed  or  named  as  executor  in  a  will  is  to  be  deemed  com- 
petent, unless  he  is  declared  incompetent  by  statute,  and  that  it  is  the  duty 
of  the  surrogate  to  grant  letters  to  every  person  named  as  executor  in  a  will, 
npon  his  application,  who  is  not  declared  incompetent  to  serve  by  statute. 
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He  has  do  discretion  to  exercise  in  the  matter,  but  must  obey  the  require- 
ments of  the  statute,  which  is  the  sole  source  of  his  power.** 

In  England,  the  spiritnal  court  can  not,  on  account  of  the  poverty  or  in- 
eolvency  of  a  person  named  in  a  will  as  executor,  refuse  to  appoint  him:  1 
Williams  on  Ex.  236;  Toller  on  Wills,  32.  But  if  he  be  insolvent,  the  court 
o{  chancery  will  oblige  him  to  give  security  before  he  enters  upon  the  trust: 
1  Williams  on  Ex.  237;  Rex  v.  Raines^  Garth.  457;  Dujieamban  v.  Stint,  I 
Ch.  Gas.  121;  Rous  v.  Koble,  2  Vem.  249;  Batten  v.  Eamley,  2  P.  Wms.  163; 
Slanning  v.  StyUf  3  Id.  336.  In  this  country  it  is  held  that  the  poverty  of 
an  executor,  which  existed  at  the  testator's  death,  without  maladministra- 
tion or  loss,  or  danger  of  loss  from  misconduct  or  negligence,  will  not  author- 
ize a  court  of  equity  to  put  him  under  bonds  to  perform  the  trust,  or,  as  an 
alternative,  give  up  the  office:  WiUson  v.  Whitfield,  88  Ga.  269;  Bowman  v. 
Wootton,  8  B.  Mon.  67;  ShkUU  v.  ShieUla,  60  Barb.  57;  Fairbokm  v.  Fisher, 
4  Jones  £q.  390;  Wilkins  v.  Harriss,  1  Winst.  £q.  41;  Higginatm  y.  Faber, 
3  Desau.  89.  And  in  Wood  v.  Wood,  4  Paige,  299,  302,  the  court  said: 
**  Previous  to  the  revised  statutes,  the  surrogate  was  obliged  to  grant  letters 
testamentary  to  the  executor  named  by  the  testator,  although  he  was  known 
to  be  insolvent."  As  to  the  moral  qualifications  of  an  executor,  Williams 
aays:  "  There  are  few  or  none  who,  by  our  law,  are  disabled  on  account  of 
their  crimes  from  being  executors:*'  1  Williams  on  Ex.  235.  In  Pennsyl- 
vania it  is  held  that  a  person  found  by  inquisition  to  be  an  habitual  drunkard 
is  not  thereby  deprived  of  his  power  to  perform  the  office  of  an  executor  or 
administrator:  SiU  v.  McKnight,  7  Watts  &  S.  244;  Jmhoffy.  Wiima^s  AdmW, 
31  Pa.  St.  243.  But  this  matter  is  now  regulated  by  statute  in  several  of  the 
atates.  In  New  York  it  is  provided  that  '*no  person  shall  be  deemed  com- 
petent to  serve  as  executor  who,  at  the  time  the  will  is  proved,  shall  be:  1. 
Incapable  in  law  of  making  a  contract  (except  married  women);  2.  Under  the 
•age  of  twenty-one  years;  3.  An  alien  not  being  an  inhabitant  of  this  state; 
4.  Who  shall  have  been  convicted  of  an  infamous  crime;  5.  Who,  upon  proof, 
shall  be  adjudged  by  the  surrogate  to  be  incompetent  to  execute  the  duties 
of  such  trust  by  reason  of  drunkenness,  dishonesty,  improvidence,  or  want 
of  understanding:"  3  N.  Y.  R.  S.  2289,  sec.  3  (1882).  The  California  code 
provides  that  *'  no  person  is  competent  to  serve  as  executor  who,  at  the  time 
the  will  is  admitted  to  probate,  is:  1.  Under  the  age  of  majority;  2.  Gon- 
vioted  of  an  infamous  crime;  3.  Adjudged  by  the  court  incompetent  to  exe- 
cute the  duties  of  the  trust  by  reason  of  drunkenness,  improvidence,  or 
want  of  understanding  or  integrity." 

In  Massachusetts  the  statute  provides  that,  "  when  an  executor  or  admin- 
istrator residing  out  of  the  commonwealth,  having  been  duly  cited  by  the 
probate  court,  neglects  to  render  his  accotmts  and  to  settle  the  estate,  or 
when  an  executor  or  administrator  becomes  insane  or  otherwise  incapable  of 
discharging  the  trust  or  evidently  unsuitable  therefor,  the  probate  court  may 
remove  him:"  Pub.  Stat.  Mass.  764,  sec  14  (1882).  Unsuitableness,  under 
this  statute,  is  held  to  imply  an  unfitness  arising  out  of  the  situation  of  the 
person  in  connection  with  the  estate  of  which  he  is  administrator,  either  by 
teason  of  his  being  indebted  to  it,  or  having  claims  against  it,  or  in  the  inter- 
est he  has  tmder  a  will,  or  his  situation  as  heir  at  law:  Thayer  v.  Homer,  11 
Met.  104.  An  executor  or  administrator  will  not  be  removed,  under  this 
statute,  as  being  evidently  unsuitable  for  the  discharge  of  his  trust,  simply 
on  proof  that  he  was  unsuitable  at  the  time  of  his  appointment  and  without 
proof  that  he  continues  to  be  so.  But  if  he  is  shown  to  be  still  evidently 
tmouitable,  he  will  be  removed:  Drake  v.  Oreen,  10  Allen,  124.    Under  the 
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proviiioii  of  tlie  California  code,  quoted  above,  the  **  lover  "  of  a  woman  of 
the  town,  who  admitted  that  for  five  yeara  he  had  *'  lived  by  hia  wits,**  wa» 
held  to  be  incompetent  to  aerve  aa  execntor:  BsUUe  qfPlauance^  Myr.  Prob* 
B.  117.  Improvidence,  anch  aa  to  ezdnde  one,  under  the  New  York  atatute, 
from  the  adminiatration  of  an  eatate,  ia  a  want  of  ordinary  care  and  forecast 
in  the  acqaisition  and  preaervation  of  property:  ^ineraon  v.  Bowera,  14  N.  Y. 
449;  Cogffahall  v.  Ghreen,  9  Hon,  471.  Impro'ddenoe  and  want  of  nndentand- 
ing,  in  order  to  disqualify  for  administration,  mnat  amount  to  a  lack  of  intel- 
ligenoe,  and  are  not  to  be  presumed  from  a  aimple  lack  of  information  upon 
legal  aubjecta  or  business  matters:  In  th€  Oooda  o/ShiUon^  1  Tuck.  (N.  Y. 
Surr.)  73.  That  an  executor  is  illiterate,  of  narrow  meana,  and  has  been 
guOty  of  misconduct  and  mismanagement,  is  not  sufficient  cause  for  removing 
him  aa  incompetent  by  reason  of  improvidence:  JBmentm  v.  Bowers,  14  N.  Y. 
449.  To  render  one  incompetent  to  serve  aa  executor  on  the  ground  that  he 
ia  improvident  or  wanting  in  understanding,  it  is  not  sufficient  to  show  that 
he  has  an  ill-regulated  temper,  lacks  self-control,  and  ia  accustomed  to  use 
abusive  language  towards  those  named  as  co-executors:  MeGrtgcr  v.  Mo- 
Cfregor,  3  Abb.  App.  Dec  92. 

If  the  circumstances  of  an  executor  are  such  aa  not  to  afford  adequate  ae- 
cnrity  for  the  faithful  dischaxge  of  his  trust,  the  surrogate  must,  under  the 
New  York  revised  statutes,  require  security,  although  the  testator,  at  the  time 
of  making  his  will,  was  aware  that  the  executor  was  irresponsible:  Wood 
V.  Wood,  4  Paige,  299.  But  an  executor  can  be  required  to  give  security 
only  when  the  surrogate  is  satisfied  that  his  circumstances  are  such  as  to  ren- 
der it  doubtful  whether  the  property  of  the  testator  will  be  safe  in  his  hands. 
The  mere  fact  that  he  is  not  possessed  of  property  of  his  own  equal  in  value 
to  that  of  the  estate  which  tho  testator  has  appointed  him  to  administer,  ia 
not  a  sufficient  ground  for  requiring  him  to  give  security:  MandeviUe  v. 
McundeviUe,  8  Id.  475.  In  delivering  the  opinion  of  the  court  in  ShieUIa  v. 
ShuUUy  60  Barb.  66,  60,  Fotter,  J.,  said:  "The  selection  of  a  trustee  is  the 
indication  of  the  highest  degree  of  personal  confidence;  and  character, 
rather  than  pecuniary  responsibility,  controls  the  selection.  It  would  be 
arbitrary  as  well  as  unjust  for  a  court  to  adjudge  that  a  person  of  auffidcnt 
capacity  to  make  a  will  bad  not  sufficient  to  select  a  trastee  to  manage  hia 
estate  as  executor.**  In  that  case  it  was  decided  that  the  circumstances  of  an 
executor  are  precarious,  within  the  meaning  and  intent  of  the  statute,  only 
when  his  character  and  conduct  present  such  evidence  of  improvidence  or 
recklessness  in  the  management  of  the  estate,  or  of  his  own,  as,  in  the  opin- 
ion of  prudent  and  discreet  men,  endangers  its  security.  And  in  Martin  v. 
Duhes,  5  Eedf.  597,  it  was  held  that  thrift,  integrity,  good  repute,  business 
capacity,  and  stability  of  character  are  "  circumstances  "  which  may  be  veiy 
properly  considered  in  determining  the  question  of  '*  adequate  security,** 
upon  an  objection  under  section  2638  of  the  New  York  code  of  civil  pro- 
cedure to  the  issuance  of  letters  to  one  named  as  executor  in  a  wilL  And  it 
was  decided  that  the  word  *'  circumstances  '*  does  not  refer  exclusively  to  pe- 
cuniary responsibility.  If  an  executor  has  actually  renounced  of  record,  ho 
may  still  come  forward,  qualify,  and  enter  upon  the  execution  of  the  func- 
tions of  his  office,  provided  he  does  so  before  administration  is  granted  ta 
another  person:  Wood  v.  Sparks,  1  Dev.  &  B.  L.  389;  Davis  v.  Inscoe^  84  N. 
€.  396.  In  Mississippi,  the  age  of  eighteen  is  considered  by  the  statute  aa 
the  age  of  majority  of  an  executor  named  in  a  wiU:  Cftristopfter  v.  Cox,  25 
Miss.  162.  It  is  no  disqualification  of  an  executor  that  he  is  the  executor  of 
a  prior  executor,  between  whom  and  the  estate  of  the  testator  there  are  un* 
settled  accounts:  Perry  v.  De  Wolf,  2  B.  L  103. 
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Who  mat  be  Administratobs. — Many  penoiiB  may  be  appointed  to  act 
AS  execaton  who  are  not  eligible  to  appointment  as  administrators.  A  minor 
can  not  be  an  administrator:  1  Williams  on  Ex.  450;  In  the  Ooods  of  the 
Imcfiese  d'Orleans,  1  Sw.  &  Tr.  253;  AhboU  v.  AbboU,  2  Phillim.  578;  CoUrne 
T.  Spears,  1  Miss.  310;  Carow  v.  Mowatt,  2  Edw.  Gh.  57.  And  this  is  the 
case  whether  there  is  any  other  next  of  kin  capable  of  administering  or  not: 
Rea  v.  EngUting,  56  Miss.  463.  Bankmptcy  or  insolvency  has  always  been 
regarded  as  an  insnperable  objection  to  the  grant  of  letters  of  administration: 
1  Williams  on  Ex.  449;  HiUa  v.  MilU,  1  Salk.  36;  Coniprop8<*8  Appeal,  33 
Pa.  St.  537.  A  snryiving  partner  of  an  intestate  ought  not  to  be  appointed 
administrator  of  the  latter's  estate:  Cornell  v.  OaUagher^  16  Cal.  367;  Heward 
T.  Slagle,  52  HI  336;  EtOaU  qf  Brown,  11  Phila.  127;  even  though  he  may 
be  the  brother  of  the  deceased  partner:  Cornell  v.  CfaUagher,  16  CaL  367. 
Inability  to  read  or  write  is  not  a  legal  disqualification  to  act  as  adminis 
trator:  Paeheco'e  Estate,  23  Id.  476;  Gregg  v.  Wilson,  24  Ind.  227;  Nusz  ▼. 
Cfrove,  27  Md.  391.  But  in  Stephenson  v.  Stephenson,  4  Jones  L.  472,  it  was 
decided  that  a  woman  who  could  neither  write  nor  read  writing,  and  who 
had  no  experience  in  business,  was  incompetent  and  unfit  to  be  intrusted 
with  the  administration  of  an  estate,  within  the  meaning  of  the  North  Caro- 
lina statute.  Separation  alone  does  not  deprive  a  wife  of  her  right  to  ad- 
minister upon  the  estate  of  her  husband:  Ntisz  v.  Orove,  27  Md.  391.  Nor 
does  it  deprive  the  husband  of  his  right  to  administer  on  his  wife's  estate: 
Com  of  Jacob  AUemus,  1  Ashm.  49.  In  some  states  a  non-resident  can  not 
be  an  administrator:  Cal.  C.  C.  P.,  sec.  1369;  Child  v.  Oraiiot,  41  111.  357; 
Radford  v.  Radford,  3  Dana,  156.  But  in  other  states  a  non-resident  may  be 
appointed  administrator:  Ex  parte  Barker,  2  Leigh,  719;  JoTvts  v.  Jones,  12 
Kich.  623. 

The  statutes  of  several  states  of  the  Union  expressly  provide  what  persons 
are  incompetent  to  serve  as  administrators.  Thus  in  New  York  it  is  enacted 
that  "no  letters  of  administration  shall  be  granted  to  a  person  convicted  of 
an  iufamous  crime,  nor  to  any  one  incapable  by  law  of  making  a  contract,  nor 
to  a  person  not  a  citizen  of  the  United  States,  unless  such  person  reside  within 
this  State;  nor  to  any  person  vho  is  under  twenty-one  years  of  age;  nor  to 
any  person  who  shall  be  judged  incompetent  by  the  surrogate  to  execute  the 
duties  of  such  trust  by  reason  of  drunkenness,  improvidence,  or  want  of  un- 
derstanding; nor  to  any  married  woman,  unless  with  the  written  consent  of 
her  husband.  But  with  such  written  consent,  she  may  administer  leithout  her 
husband:''  3  N.  Y.  R.  S.  2291,  sec.  32  (1S82).  The  California  code  provides 
that  '*  no  person  is  competent  or  entitled  to  serve  as  administrator  or  adminis- 
tratrix who  is:  1.  Under  the  age  of  majority;  2.  Not  a  bonafde  resident  of  the 
state;  3.  Convicted  of  an  infamous  crime;  4.  Adjudged  by  the  court  incom- 
petent to  execute  the  duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity:"  C.  C.  P.,  sec.  1369.  The 
improvidence  contemplated  by  the  New  York  statute  as  a  ground  of  exclud- 
ing a  person  from  the  office  of  administrator  is  that  want  of  care  or  foresight 
in  the  management  of  property  which  would  be  likely  to  render  the  estate 
and  effects  of  the  intestate  unsafe  and  liable  to  be  lost  or  diminished  in  value 
by  improvidence,  in  case  administration  thereof  should  be  committed  to  the 
improvident  person:  Coope  v.  Lowerre,  1  Barb.  Ch.  45.  In  the  case  of  Me- 
Mahon  V.  Harrison,  6  N.  Y.  443,  it  was  held  that  a  professional  gambler  was 
incompetent  to  be  an  administrator,  on  the  ground  of  improvidence.  In  de- 
livering the  opinion  in  that  case,  Johnson,  J.,  said:  "  We  coincide  entirely  in 
the  views  expressed  by  the  chancellor  in  Coope  v.  Lotoerre  [stipra},  that  thia 
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statute  docs  not  at  all  look  at  moral  delinqaencj,  but  regards  merely  the  like- 
lihood of  the  estate  and  effects  of  the  intestate  being  lost  or  sqnandcred  by 
an  improvident  person.  Bat  so  regarding  the  statute,  we  should  obstinately 
close  our  eyes  against  the  light  of  experience  if  we  failed  to  recognize  ths 
truth  that  the  pursuit  of  gambling  is,  in  a  pecuniary  sense,  the  most  hazard- 
ous of  all  pursuits.  That  it  naturally  engenders  habits  of  recklessness  and 
extravagance.  That  whether  for  the  time  successful  or  unsuccessful,  it  has 
|)ut  one  common  issue,  and  that  utter  ruin.  We  think,  therefore,  that  the 
fact  of  a  man  being  a  gambler  is  jrrima  facie  evidence  of  such  improvidence 
as  rendered  him  incompetent  to  be  an  administrator." 

But  it  is  held  that  no  degree  of  legal  or  moral  guilt  or  delinquency  is 
sufficient  to  exclude  a  x)erson  from  administration  as  next  of  kin  in  the  cases 
of  preference  given  by  the  statute,  unless  such  person  has  been  actually  con- 
victed of  an  infamous  crime.  The  conviction  intended  by  the  statute  is  upon 
an  indictment,  or  other  criminal  proceeding.  But  where  a  surrogate  has  a 
discretion  to  select  between  two  or  more  individuals  of  the  same  class,  he 
may  properly  take  into  consideration  moral  fitness  in  making  the  selection: 
Coope  V.  Lowerrey  1  Barb.  Ch.  45;  CoggahaU  v.  Oreen,  9  Hun,  471.  Drunk- 
enness to  constitute  a  disqualification  must  be  habitual,  continued,  inveter- 
ate, and  irremediable:  Kechele^a  Case,  1  Tuck.  52.  Under  the  Massachusetts 
statute,  if  a  person  applying  for  letters  of  administration  is  evidently  unsuit- 
able to  discharge  the  duties  of  the  trust,  he  will  not  be  regarded  as  entitled 
to  the  appointment:  Steams  v.  Fiske,  18  Pick.  24.  In  New  Mexico  the 
appointment  of  one  who  is  indebted  to  an  estate  or  against  whom  a  suit  is 
pending  on  behalf  of  such  estate,  as  administrator  thereof,  is  regarded  as 
wholly  unwarranted  by  law:  Territory  v.  Valdez,  1  N.  M.  533.  In  Maryland 
it  was  held  to  be  no  objection  to  the  grant  of  letters  of  administration  to  the 
daughter  of  an  intestate  in  that  state,  that  she  was  a  nun  in  a  convent  in  the 
District  of  Columbia:  Smith  v.  Young,  5  Gill,  197.  In  Indiana  it  is  held 
that  a  person  who  has  been  appointed  administrator  of  one  estate  may  be 
made  the  administrator  of  another  estate,  although  there  be  conflicting  claims 
existing  between  the  estates:  Wright  v.  Wright,  72  Ind.  149.  In  Colorado, 
administration  being  governed  by  statute,  the  common-law  right  of  the  hus- 
band surviving  the  wife,  to  exclusively  administer  upon  her  personal  estate, 
does  not  exist:  Goodrich  v.  Treai,  3  CoL  408.  Under  the  Florida  statute  a 
sheriff  is  not  necessarily,  by  virtue  of  his  office,  an  administrator,  and  can 
not  do  any  act  to  bind  the  estate  until  empowered  so  to  do  by  the  probata 
court:  Davia  v.  Shvler,  14  Fla.  43a 
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ton V.  Milton. 

[12  B.  MOKBOB,  212.] 

BiOHT  07  Individuals  to  be  Corporation  and  to  Act  in  Corporate  Ca- 
pacity is  a  peculiar  privilege,  the  creation  of  local  law,  and  can  not  by 
the  mere  force  of  that  law  exist  or  be  exercised  beyond  the  territorial 
limits  of  the  state  which  enacts  it. 

BiGBTB  Secured  bt  Section  2  of  Article  4  ov  Constitution  of  the  United 
States,  to  citizens  of  the  several  states,  are  those  privileges  and  immuni- 
ties that  are  common  to  the  citizens  of  any  state  under  its  constitution 
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and  laws.  But  the  right  of  a  corporation  to  do  any  corporate  acts  beyond 
the  limits  of  the  state  which  creates  it  is  not  such  a  privilege  or  immu- 
nity, and  can  not,  therefore,  be  regarded  as  embraced  within  this  clause 
of  the  constitution. 

OuABAKTT  TO  GiTiZBNB  OF  Eagh  State  OF  All  Pbitujeobs  and  immunities 
of  citizens  in  the  several  states  implies  no  concession  by  or  in  one  state 
to  the  laws  of  any  other  state,  and  imparts  no  extraterritorial  vigor  to 
the  laws  of  any  state. 

Bight  of  Corporation  of  Onx  State  to  Exercise  it?  Corporate  Powssa 
within  another  state  is  dependent  upon  the  will  of  the  state  in  which 
the  exercise  of  such  right  is  attempted,  and  is  subject  to  be  interdicted 
by  it. 

State  mat  Impose  upon  Corporations  of  Other  States  Tax  for  the  privi- 
lege of  carrying  on  their  business  within  it,  although  no  equivalent  bur- 
den is  imposed  upon  its  domestic  corporations. 

Ordinance  Passed  by  City,  under  Authority  of  Legislature,  Taxing 
Insurance  Companies  is  not  invalid  because  it  exempts  a  particular 
company  from  the  payment  of  the  tax,  where  such  ordinance  recites  a 
su£Scient  consideration  for  the  granting  of  such  exemption. 

Error  to  the  Fayette  circuit  court.  The  opinion  states  the 
case. 

J,  Harlan,  attorney  general,  for  the  commonwealth. 

Bobinson  and  Johnson,  for  the  city  of  Lexington. 

Robertson  and  H,  C,  FindeU,  for  Milton. 

By  Court,  Marshall,  J.  William  E.  Milton,  having,  as  agent 
of  tlie  Columbus  Fire  and  Marine  Insurance  Company,  incor- 
porated by  the  state  of  Ohio,  and  without  authority  from  this 
state,  effected,  in  the  city  of  Lexington,  Kentucky,  various  in- 
surances against  loss  by  fire  and  other  casualties,  and  received 
therefor  a  large  sum  as  premiums  of  insurance,  the  present  pro- 
ceeding was  instituted  in  the  Fayette  circuit  court  for  the  pur- 
pose of  having,  upon  a  case  agreed  between  the  representatives 
of  the  commonwealth  and  of  the  city  of  Lexington,  respectively, 
on  the  one  side,  and  the  said  Milton  on  the  other,  a  judicial 
determination  as  to  the  constitutional  validity  of  the  tax  im- 
posed by  an  act  of  the  eleventh  of  March,  1843,  upon  insurance 
companies  not  incorporated  by  the  state  of  Kentucky,  and  of 
the  tax  imposed  by  ordinance  of  the  city  of  Lexington,  under 
the  authority  of  the  legislature. 

The  sixth  section  of  the  act  of  1843,  Sess.  Acts  1842-^,  p.  88, 
entitled  ''An  act  to  add  to  the  resources  of  the  sinking  fund," 
enacts  ''  that  no  person  or  persons  within  this  commonwealth 
shall  act  as  agent  or  agents  for  any  individual  or  association  of 
Individuals  not  authorized  by  the  laws  of  this  commonwealth 
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to  effect  inBurances  against  losses  by  sea  or  on  riyers,  in  the  na- 
ture of  marine  insurances,  or  insurances  on  lives,  or  granting 
annuities,  or  against  any  other  loss  or  peril,  whether  by  rain, 
flood,  fire,  or  other  casualty,  by  land  or  water,  upon  all  or  any 
species  of  property,  although  such  individuals  or  associations 
may  be  incorporated  for  that  purpose  by  any  other  state,  with* 
out  a  license  first  had  and  obtained  for  that  purpose,"  which  the 
clerks  of  the  several  county  courts  are  authorized  to  issue,  on 
payment  to  them  of  the  sum  of  one  hundred  dollars. 

The  seventh  section  of  the  same  act  enacts  that  any  person  or 
persons  acting  as  agent  or  agents  for  any  individuals  or  associar 
tion  of  individuals  not  authorized  by  the  laws  of  this  common- 
wealth to  effect  insurances  against  losses,  risks,  or  perils,  of 
whatsoever  nature,  etc.,  although  such  individuals  may  be  in- 
corporated for  that  purpose  by  any  other  state,  shall  pay  to  the 
agent  of  the  auditor  of  public  accounts,  semi-annually,  the  sum 
of  two  dollars  and  fifty  cents  upon  every  sum  of  one  hundred 
dollars  upon  the  amount  of  all  premiums  received  by  such  agent 
or  agents,  or  any  other  person  or  persons  for  them,  or  which 
shall  have  been  agreed  to  be  paid  for  any  insurances  effected  or 
agreed  to  be  effected  or  procured  by  him  or  them,  as  such  agent 
or  agents,  against  loss  or  injury  sustained,  etc.  And  the  said 
agent  or  agents  are  required  to  furnish,  twice  a  year,  to  the 
agent  of  the  auditor,  a  complete  list,  under  oath,  of  all  such 
premiums,  and  also  of  all  such  insurances,  and  pay  the  said 
sum  of  two  dollars  and  fifty  cents  on  every  hundred  dollars. 
And  any  agent  or  agents  who  shall  offend  against  the  act  shall 
forfeit  and  pay  to  the  commonwealth  the  sum  of  one  thousand 
dollars,  to  be  recovered,  etc. ;  provided,  that  notwithstanding 
such  forfeiture  and  payment  thereof,  such  agent  or  agents  shall 
remain  personally  responsible  for  the  payment  of  said  premiums, 
etc.  And  the  principals  of  such  agents,  their  property,  goods, 
and  chattels,  shall  be  liable  to  the  payment  of  all  such  judg- 
ments, fines,  and  decrees,  and  may  be  proceeded  against  by 
action,  bill,  etc. 

By  an  act  of  February  9,  1844,  Sess.  Acta,  1843-4,  p.  24,  the 
sixth  section  of  the  act  of  1848,  above  recited,  was  repealed;  and 
the  license  required  by  the  said  sixth  section  was  thus  dispensed 
with,  but  without  affecting  the  seventh  section,  and  the  tax  or 
percentage  upon  premiums  as  thereby  imposed.  But  by  an  act 
of  February,  1847,  Sess.  Acts,  1846-7,  p.  265,  the  mayor  and 
council  of  the  city  of  Lexington  are  authorized  to  require  that 
all  insurance  companies  and  agents  of  insurance  companies 
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doing  buBauesB  as  sucli  within  the  limits  of  the  city  shall  take 
out  license,  also  to  prescribe  the  terms,  and  require  the  annual 
renewal  of  the  license,  and  to  demand  and  receive  for  each 
license  a  sum  not  exceeding  one  hundred  dollars.  The  statute 
then  prohibits  any  insurance  company  or  agent  of  an  insurance 
company,  whether  chartered  by  the  state  of  Kentucky  or  not, 
from  making  insurance,  etc.,  without  such  annual  license.  And 
imposes  a  penalty  of  three  hundred  dollars  for  the  benefit  of  the 
city,  and  to  be  recovered  in  the  Lexington  city  court  upon  any 
insurance  company,  or  officer,  or  agent  of  one,  who  shall  violate 
any  of  these  provisions. 

Under  this  act  the  mayor  and  council  of  Lexington  passed  an 
ordinance,  the  first  section  of  which  requires  the  agent  of  every 
insurance  company  then  or  thereafter  established  in  that  city  to 
take  out  a  license  to  insure,  to  be  issued  and  signed  by  the  clerk, 
and  countersigned  by  the  mayor  of  the  city,  and  it  recites  that 
the  Lexington  Insurance  Company  had  contributed  toward  the 
fire  department  in  the  years  1845-6,  the  sum  of  two  hundred 
and  forty  dollars.  The  second  section  requires  the  agent  of 
every  insurance  company,  upon  obtaining  license,  to  execute  a 
bond,  etc.,  in  the  penalty  of  two  hundred  dollars,  conditioned 
to  render,  on  oath  semi-annually  to  the  mayor,  an  accurate 
account  of  premiums  received  during  the  preceding  six  months, 
and  to  pay  to  the  city  three  and  a  half  per  cent,  on  the  amount 
of  said  premiums.  The  third  section  imposes  upon  eveiy  agent 
of  an  insurance  company  within  the  city  (the  Lexington  Insur- 
ance Company  excepted),  who  shall  proceed  to  insure  anything 
whatsoever  without  taking  out  a  license  in  conformity  with  the 
ordinance,  a  penalty  of  ten  dollars,  to  be  x>aid  to  the  city,  for 
every  twenty-four  hours'  neglect  to  take  out  the  license.  And 
the  fourth  section  provides  that  should  the  aforesaid  percentage 
on  premiums  amount  to  more  than  one  hundred  dollars  within 
twelve  months,  no  more  than  one  hundred  dollars  shall  be 
received  by  the  city. 

It  is  stated  in  the  agreed  case,  that  all  the  members  or  cor- 
porators of  the  Columbus  Fire  and  Marine  Insurance  Company 
are  non-residents  of  Kentucky,  and  that  said  company  is  not 
authorized  to  insure  by  any  statute  of  Kentucky.  It  is  also 
stated  that  the  Lexington  Insurance  Company,  in  addition  to 
the  amount  stated  in  the  ordinance,  had  continued  voluntarily 
to  subscribe  to  the  Lexington  fire  companies  one  hundred  dol- 
lars for  each  year.  And  it  was  agreed  that,  should  the  statutes 
and  ordinance  above  recited  be  deemed  valid,  judgment  should 
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be  rendered  in  favor  of  the  commonwealth  and  of  the  citj,  for 
the  amount  of  the  tax  and  license  without  the  penalty. 

The  circtdt  court  decided  that  the  act  of  1848,  and  the  ordi- 
nance of  the  city  of  Lexington  above  referred  to,  were  both  and 
each  unconstitutional  and  void,  as  to  the  Columbus  Fire  and 
Marine  Insurance  Company,  and  the  defendant  Milton,  its 
agent,  and  rendered  a  judgment  for  costs  agauxst  the  common- 
wealth and  the  city,  each  of  which  prosecutes  a  writ  of  error. 

The  precise  grounds  or  views  on  which  this  judgment  was 
foimded  do  not  appear  in  the  record.  But  it  is  now  contended 
that  the  act  of  1843  is  in  conflict  with  that  clause  of  the  constitu- 
tion of  the  United  States  (cl.  1,  sec.  2,  art.  4)  which  declares  that 
"  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states,''  and  that  it  is  also 
in  violation  of  that  equality  and  uniformity  of  taxation  which 
is  required  by  the  constitution  of  Kentucky.  The  ordinance 
is  also  alleged  to  be  in  violation  of  the  constitution  of  Kentucky 
and  of  the  statute  authorizing  the  city  to  require  a  license  tax  from 
insurance  companies,  inasmuch  as  it  exempts  from  the  requisi- 
tion, and  from  the  tax  on  the  license,  the  Lexington  Insurance 
Company.  We  shall  consider  these  objections  in  the  order  in 
which  they  are  above  stated. 

The  repeal  of  the  sixth  section  of  the  act  of  1843,  which 
was  not  adverted  to  in  the  argument,  and  was  not  recollected  by 
the  court  until  after  the  section  was  copied  in  this  opinion,  does 
not  change  essentially  either  the  character  of  the  act  or  the 
questions  arising  under  it.  The  power  asserted  in  each  of  the 
sections  is  that  of  regulating  the  business  of  insurance  by  sub- 
jecting it,  when  done  by  agents  of  individuals  or  associations 
not  authorized  by  the  laws  of  this  state,  to  the  burden  of  taxa- 
tion, either  in  the  form  of  a  tax  for  license  to  do  the  business,  or 
in  the  form  of  a  tax  proportioned  to  the  amount  or  value  of  the 
business  done.  Or  it  is  the  power  of  taxing  for  revenue  the 
business  of  insurance  within  this  state,  unless  done  by  individu- 
als or  associations  in  proper  person,  in  their  natural  capacities 
and  upon  their  personal  responsibility,  or  by  individuals  or 
associations  authorized  by  law.  The  reference  in  the  act  to  in- 
dividuals or  associations  authorized  by  the  laws  of  this  state 
was  undoubtedly  intended  to  denote  corporations  created  by 
this  state  for  the  purpose  of  insuring  or  authorized  to  insure. 
nx>on  these  corporations,  though  effecting  insurances  by  their 
agents,  as  they  must  do,  if  they  effect  them  at  all,  no  burden  or 
restriction  is  imposed  by  the  act  any  more  than  upon  individuals 
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or  associatioiis  making  InBuranoes  in  their  natural  capacity  and 
in  person.  The  discrimination  between  such  corporations  and 
individuals,  or  associations  not  incorporated  or  authorized  by 
the  laws  of  this  state  to  effect  insurances,  consists  in  the  restric- 
tion or  burden  imposed  upon  the  right  or  facility  of  the  latter, 
and  not  upon  the  former,  to  make  this  contract  through  the  in- 
strumentality of  agents. 

Whether  ihe  legislature  of  Kentucky  has  a  right  thus  to  dis- 
criminate between  corporations  created  by  it  and  the  individual 
citizens  of  the  state,  is  a  question  arising  under  the  constitution 
of  Kentucky,  and  not  under  that  of  the  United  States,  certainly 
not  under  that  clause  which  secures  to  the  citizens  of  each  state 
all  immunities  and  privileges  of  citizens  in  the  several  states. 
And  as  the  act  of  1843  makes  no  discrimination  whatever  between 
the  citizens  of  this  and  those  of  other  states,  when  acting  in 
person  in  their  natural  capacities,  but  subjects  all  and  each  to 
the  same  burdens  when  effecting  insurances  through  the  instru- 
mentality of  agents;  and  as,  moreover,  neither  this  nor  any 
other  statute  precludes  the  individual  citizens  of  other  states 
from  becoming  members  of  the  exempted  corporations,  but  they 
are  as  free  to  become  so  at  their  own  option  as  the  citizens  of 
this  state  are  (and  it  is  to  be  presumed  that  citizens  of  this 
state  may  become  members  of  foreign  corporations),  the  exemp- 
tion of  the  domestic  corporations  of  this  state  is  not  a  discrimi- 
nation between  the  individual  citizens  of  this  and  of  other 
states,  but  is  only  a  discrimination  between  these  domestic  cor- 
porations and  the  individual  citizens  of  all  the  states,  and 
between  domestic  and  foreign  corporations  without  regard  to 
the  citizenship  of  their  members. 

If,  therefore,  the  word  **  citizen,"  in  the  clause  of  the  consti- 
tution which  has  been  quoted,  refers  to  citizens  in  their  natural 
persons,  there  seems  to  be  no  plausible  ground  for  alleging  a 
violation  of  this  clause  by  the  act  of  1843.  But  as  the  corpora- 
tions of  other  states  can  only  act  in  this  state  by  means  of 
agents,  and  are  therefore  necessarily  subject  to  the  burdens  im- 
posed by  this  act  for  making  contracts  of  insurance  by  agents, 
while  domestic  corporations  authorized  to  insure  are  not  sub- 
jected to  the  burden,  though  acting  by  agents,  there  is  a  substan- 
tial discrimination  between  domestic  and  other  corporations,  to 
the  disadvantage  of  the  latter,  and  it  is  said  that  as  the  business 
of  insurance  in  this  state  is  done  by  corporations,  and  not  by 
individuals,  the  tax  upon  individuals  insuring  by  agents,  or 
upon  agents  effecting  insurances  for  individuals  or  associations. 
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is  but  a  device  to  cover  the  real  object  of  imposing  a  tax  upon 
foreign  corporations  for  doing  within  the  state  the  business  of 
insurance,  which  domestic  corporations  may  do  without  being* 
taxed,  and  that  in  maHng  this  discrimination,  the  act  of  1843 
denies  to  citizens  of  other  states  some  of  the  privileges  or 
immunities  of  citizens  of  this  state,  which  the  federal  constitu- 
tion intended  to  secure. 

If  this  assumption  vnth  regard  to  the  real  object  of  the  act  of 
1843  were  conceded,  which  we  are  not  prepared  to  do,  still,  in 
order  to  sustain  the  conclusion  contended  for,  it  must  be  shown 
either  that  a  corporation,  as  a  mere  legal  existence  distinct  from 
the  individuals  composing  it,  is  a  citizen  of  the  state  which  cre- 
ates it,  entitled  to  the  benefit  of  this  clause  of  the  constitution 
and  to  the  privileges  and  immunities  of  citizens  in  eve.y  state; 
or  that  in  denying  to  the  corporations  of  other  states  the  right 
of  doing  vidthin  this  state  in  their  corporate  capacity  v^hat  simi- 
lar corporations  of  this  state  are  alloveed  to  do,  or  imposing  upon 
such  right,  if  allowed,  a  burden  or  tax  not  imposed  upon 
domestic  corporations,  some  privilege  or  immunity  of  the  citi* 
zens  of  other  states,  and  which  they  have,  under  this  clause  of 
the  constitution,  a  right  to  enjoy  on  equal  terms  with  the  citizens 
of  this  state,  is  withheld  from  them  or  improperly  burdened. 

In  reflecting  upon  the  important  principles  involved  in  these 
propositions,  a  comprehensive  answer  to  each  of  them  suggests 
itself  in  the  consideration,  that  it  was  not  intended  by  this  clause 
of  the  federal  constitution  to  give  to  the  laws  of  any  one  state 
the  slightest  force  in  another  state.  The  clause  secures  to  the 
citizens  of  each  state  in  every  other  state,  not  the  laws  or  the 
peculiar  privileges  which  they  may  be  entitied  to  in  their  own 
state,  but  such  protection  and  benefit  of  the  laws  of  any  and 
every  other  state  as  are  common  to  the  citizens  thereof,  in  vir- 
tue of  their  being  citizens.  And  as  the  citizen  of  one  state  does 
not  by  virtue  of  the  clause  cany  with  him  into  any  other  state, 
or  become  entitied  to  exercise  there,  any  peculiar  privileges 
which  he  may  have  enjoyed  at  home,  as  being  allowed  or  con- 
ferred by  the  laws  of  his  own  state,  neither  does  he  acquire  by 
force  of  this  clause  any  peculiar  privileges  in  another  state,  ex- 
cept upon  the  condition  on  which  they  may  be  held  or  enjoyed 
by  the  citizens  of  such  other  state.  But  the  corporation  itself 
and  its  faculties  or  privileges  as  such,  and  the  right  of  indi- 
viduals to  be  or  compose  a  corporation  and  to  act  in  a  corporate 
capacity,  are  all  peculiar  privil^es,  creations  of  the  local  law, 
and  can  not,  by  the  mere  force  of  that  law,  exist  or  be  exercised 


July,  1861.]        Commonwealth  v.  Uilton.  529 

beyond  its  territorial  jurisdictioii;  it  must,  therefore,  require  the 
permission,  express  or  implied,  of  the  sovereign  in  whose  terri- 
tory the  corporation  attempts  to  operate,  imless  the  right  be 
secured  by  the  superior  power  of  the  constitution. 

The  constitution  certainly  intended  to  secure  to  every  citizen 
of  every  state  the  right  of  traversing  at  will  the  territory  of  any 
xmd  every  other  state,  subject  only  to  the  laws  applicable  to  its 
own  citizens  of  exercising  there,  freely  but  innocently,  all  of  his 
faculties  of  acquiring,  holding,  and  alienating  property  as  citi- 
zens might  do,  and  of  enjoying  all  other  privileges  and  immu- 
nities common  to  the  citizens  of  any  state  in  which  he  might  be 
present,  or  in  which,  without  being  present,  he  might  transact 
business.  But  in  securing  these  rights,  it  does  not  exempt  him  ' 
from  any  condition  which  the  law  of  the  state  imposes  upon  its 
own  citizens,  nor  confer  upon  him  any  privilege  which  the  law 
gives  to  particular  persons  for  special  purposes  or  upon  pre- 
scribed conditions,  nor  secure  to  him  the  same  privileges  to 
which,  by  the  laws  of  his  own  state,  he  may  have  been  entitled. 

In  Gorfield  v.  Coryell,  4  Wash.  380,  Judge  Washington  char- 
acterizes the  privileges  and  immunities  secured  by  this  clause  as 
being  such  as  are  *'  in  their  nature  fundamental,  which  belong 
of  right  to  the  citizens  of  all  free  governments,  and  which  have 
at  all  times  been  enjoyed  by  the  several  states  which  compose 
this  Union,  from  the  time  of  their  becoming  free,  independent, 
and  sovereign.''  We  suppose  the  same  idea  is  conveyed  when 
we  say  that  they  are  such  privileges  and  immunities  as  are  com- 
mon to  the  citizens  of  any  state  under  its  constitution  and  con- 
stitutional laws.  But  neither  in  this  comprehensive  description 
of  the  privileges  and  immunities  guaranteed  by  this  clause  of 
the  constitution,  nor  in  the  enumeration  which  follows,  is  there 
any  reference  to  corporations  or  corporate  rights,  or  to  any 
peculiar  privileges,  or  to  the  right  of  a  corporation  to  make  con- 
tracts, or  acquire  property,  or  do  any  corporate  act  beyond  the 
limits  of  the  state  which  creates  it.  And  as  these  can  not  be 
regarded  as  fundamental  or  common  rights  or  privileges,  they 
seem  to  be  wholly  excluded,  except  so  far  as  the  rights  of  citi- 
zens may  be  involved  in  the  acquired  rights  of  corporations  of 
which  they  may  be  members. 

If  any  state,  supposing  it  to  be  within  its  own  option,  should 
allow  a  corporation  of  anothlBr  state  to  transact  bosiness  as  a 
corporation  within  its  limits  and  to  acquire  property  there,  the 
rights  and  property  thus  legally  acquired,  being  held  by  the  cor- 
poration for  the  corporators,  may  be  entitled  to  the  same  pro- 
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tection  under  this  clause  of  the  constitution  as  if  held  bj  the 
corporators  themselves.  And  as  the  value  of  the  corporate 
rights  legally  acquired,  either  in  the  state  to  which  the  corpora- 
tion belongs  or  in  any  other,  may  depend  upon  the  right  of 
suing,  to  be  exercised  according  to  the  established  forms  of  pro- 
ceeding in  the  corporate  name,  it  may  be  that  the  right  of  suing 
in  the  corporate  name,  whkh  among  indepen^nt  nation! 
would  be  matter  of  comily,  may,  by  liberal  interpretation,  be 
regarded  as  one  of  the  privileges  and  immumties  of  citizens,  to 
iffhich  the  corporate  citizens  of  any  of  the  states  are  entitled  in 
every  state.  But  if  this  be  so,  it  is  not,  as  we  think,  because  a 
corporation  must  be  or  may  be  regarded  as  itself,  in  view  of  this 
clause  of  the  constitution,  a  citizen  of  the  state  which  creates 
it,  and  is  entitled,  therefore,  to  all  privileges  and  immunities  of 
citizens  in  eveiy  state;  but  because  the  corporators  themselves, 
being  citizens,  and  the  privilege  of  asserting  their  rights  in  the 
courts  being  fundamental,  they  do  not  lose  the  benefit  of  the 
guaranty,  because,  in  point  of  form,  the  suit  for  their  benefit 
must  be  in  the  corporate  name.  The  legality  of  the  act  done 
and  of  the  right  claimed  by  the  corporation  being  established, 
a  remedy  for  its  assertion  is  due  to  justice,  and  is  allowed,  as 
we  suppose,  by  all  civilized  nations.  If  among  these  states 
the  right  to  it  is  made  absolute  by  the  constitution,  the  mere 
form  of  the  remedy  is  of  little  consequence.  And  if  the  sover- 
eignty of  the  states  is  somewhat  impaired  by  depriving  them  of 
the  right  of  refusing  the  remedy  to  corporations  intrusted  with 
the  interests  of  citizens,  this  is  done  for  the  advancement  of 
justice,  the  establishment  of  which  is  one  of  the  declared  ob- 
jects of  the  constitution.  And  in  the  perfect  reciprocity  secured 
by  the  guaranty  to  the  citizens  of  every  state  in  its  tendency  to 
establish  justice,  to  insure  domestic  tranquillity,  to  promote  the 
general  welfare,  and  to  form  and  preserve  a  perfect  union  of  the 
states,  and  the  people  intended  to  be  united  in  one  government* 
the  slight  restriction  thus  imposed  upon  the  exercise  of  sover- 
eignty by  the  states  is  fully  compensated. 

But  the  most  absolute  recognition  or  guaranty  to  the  citizens 
of  each  state  of  all  privileges  and  immunities  of  citizens  in  the 
several  states,  if  limited,  as  its  terms  import,  to  individual  citizens 
as  natural  persons,  and  if  restricted  at  all  must  allow  it  to  be 
to  such  privileges  and  immunities  as  are  fundamental,  and 
therefore  presumably  common  to  the  citizens  of  every  state  in 
their  natural  capacities,  implies  no  concession  by  or  in  one  state 
to  the  laws  of  any  other  state,  and  imparts  no  extraterritorial 
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vigor  to  the  laws  of  any  state.  It  is  lather  a  concession  to  the 
natural  faculties  and  rights  of  individuals  to  the  law  of  nature 
from  which  they  are  derived,  and  to  the  principles  of  benevo- 
lence and  equality,  the  prevalence  of  which  marks  the  advance 
of  civilization  and  refinement.  It  is  a  concession,  too,  which, 
-while  in  point  of  congruity  it  is  due  to  all  individuals  who  are 
citizens  of  the  same  government,  is  in  no  respect  inconsistent 
-with  the  character  and  objects  of  the  instrument  by  which  that 
government  is  created,  or  with  the  principles  on  which  the  gov- 
ernment and  the  Union  are  based.  If,  however,  the  clause  is 
to  be  construed  as  guaranteeing  to  the  citizens  of  each  state, 
not  merely  the  privileges  and  immunities  common  to  the  citi* 
zens  of  any  other  state  in  which  they  may  claim  to  act  as  citi- 
zens, but  such  privileges  and  immunities  as  the  laws  of  their 
own  state  allow  or  confer  upon  them,  it  would  at  once  be  per- 
ceiyed  that  its  character  of  beneficence  and  conservative  liability 
is  changed  by  the  introduction  of  a  principle  which,  so  far  as 
the  rights  of  individuals  are  concerned,  gives  full  effect  in  each 
state  to  the  laws  of  any  and  eveiy  other  state,  and  thus  secures 
to  each  state  the  power  of  extraterritorial  legislation  in  and  over 
the  other  states,  to  the  extent  that  power  can  be  made  operative 
by  conferring  rights  or  privileges  upon  its  own  citizens  to  be 
exercised  by  them  in  other  states. 

But  objectionable  as  such  a  power  would  be  if  confined  to 
conferring  rights  upon  individual  citizens,  it  is  fraught  with 
still  greater  evil  if,  under  the  idea  that  a  corporation  is  itself  a 
citizen,  it  may  exercise  in  eveiy  other  state  such  rights  and  privi- 
leges as  are  conferred  upon  it  by  the  state  of  its  locality,  and 
vtrhich  it  may  there  exercise.  As  corporations  concentrating  cap- 
ital and  skill  are  more  powerful  than  the  individuals  who  com- 
pose them,  and  as  corporations  may  be  used  for  almost  every 
purpose  connected  with  the  business  and  interests  of  society, 
the  absolute  right  of  the  corporations  of  one  state  to  do  in  every 
other  state  all  corporate  acts  v^ithin  the  powers  granted  by  its 
charter,  is  in  effect  an  absolute  and  almost  unlimited  power  in 
one  or  in  each  state  to  legislate  extraterritorially,  by  conferring 
rights  within  another  state,  or  by  conferring  upon  instruments 
of  its  own  creation  the  power  of  acquiring  them  there.  The 
apparent  reciprocity  of  the  power  would  prove  to  be  a  delusion. 
The  competition  for  extraterritorial  advantages  would  but  ag- 
grandize the  stronger  to  the  disparagement  of  the  weaker  states. 
Besistance  and  retaliation  would  lead  to  conflict  and  confusion* 
and  the  weaker  states  must  either  submit  to  have  their  policy 
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controlled,  their  business  monopolized,  and  their  domestic  in- 
stitutions reduced  to  insignificance,  or  the  peace  and  harmony 
of  f  he  states  would  be  broken  up,  and  perhaps  the  Union  itself 
destroyed. 

Without  looking  to  any  extreme  consequences,  we  say  that  the 
grant  of  extraterritorial  power  to  the  states  is  wholly  beyond 
the  objects  of  the  constitution,  and  inconsistent  with  its  character 
and  provisions.  For  the  general  purposes  of  the  constitution 
and  the  Union,  certain  powers  of  legislation  and  of  sorereigniy 
are  transferred  from  the  states  to  the  Union,  for  the  preservation 
of  harmony,  and  for  the  protection  and  effectuation  of  individual 
rights,  the  exercise  of  other  powers  not  transferred  is  restricted 
or  prohibited,  for  the  same  purposes,  and  to  insure  and  facilitate 
the  attainment  of  justice,  full  faith  and  credit  are  secured  to  the 
public  acts  and  records  of  each  state,  and  full  effect  given  by 
the  authorized  legislation  of  congress  to  its  judicial  proceedings. 
In  the  same  spirit,  fugitives  from  justice  and  from  labor  are  to 
be  restored.  But  we  do  not,  in  these  or  any  other  provisions, 
find  any  grant  or  recognition  of  a  power  of  extraterritorial 
legislation  in  the  states.  And  as  we  believe  the  exercise  of  such 
a  power  would  be  destructive  of  the  ends  of  the  constitution, 
and  tend  to  the  subversion  of  the  Union,  we  can  not  adopt  any 
forced  construction  or  subtile  refinement,  for  the  purpose  of  de- 
ducing from  the  clause  now  in  question  the  existence  of  such  a 
power.  We  believe  the  constitution  grants  no  power  to  the 
states,  except  through  the  general  government,  in  which  they 
all  participate.  It  was  no  part  of  its  object  to  grant  extraterri- 
torial power.  None  existed  in  the  states  before  the  constitution, 
and  none  exists  independently  of  it.  We  think  none  is  granted 
by  the  clause  now  in  question,  because  it  is  not  granted  in  terms, 
and  can  only  be  deduced,  if  at  all,  by  artificial  construction, 
and  because,  if  established  by  such  construction,  it  would  be 
inconsistent  vdth  the  character  and  destructive  of  the  objects  of 
the  instrument. 

The  proposition  contended  for  does  not,  however,  go  to  the 
length  of  claiming  an  absolute  right  for  the  corporations  of  one 
state  to  exercise  tiieir  corporate  faculties  in  another  state,  but 
claims  the  right  of  exercising  such  functions  or  doing  such  busi- 
ness in  another  state  as  the  corporations  of  that  state  are  allowed 
to  do,  and  on  the  same  terms.  But  this  proposition  is  but  a 
mitigated  form  of  the  other,  and  contains  the  same  principle, 
only  more  limited  in  its  application.  It  allows  a  state  to  keep  out 
foreign  corporations,  upon  condition  that  it  shall  create  none  fof 
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itself.  But  should  the  state  consider  it  necessaiy,  for  any  of  its 
own  purposes,  to  create  a  domestic  corporation,  framed  and 
guarded  for  the  accomplishment  of  its  own  objects,  and  according 
to  its  own  views  of  the  public  safety  and  advantage,  it  can  only 
create  this  necessary  instrument  of  its  own,  on  the  condition  of  los- 
ing the  power  of  repelling  or  restraining  the  interference  of  foreign 
corporations,  and  on  condition  of  admitting  similar  instruments 
of  other  governments  to  operate  freely  within  its  own  territory^ 
in  the  same  manner  and  to  the  same  extent  as  is  allowed  to  its 
own.  If  such  were  the  written  words  of  the  constitution,  it 
might  be  said  that  a  state,  by  the  act  of  creating  a  corporation, 
consents  that  similar  corporations,  created  by  other  states^ 
should  come  freely  into  competition  with  it,  since  it  knows  that 
such  would  be  the  legal  and  necessaiy  consequence.  But  the 
act  in  its  own  nature  implies  no  such  consent,  but  rather  the  con- 
trary, since  it  is  an  act  by  which  the  state  attempts  to  regulate 
its  own  affairs,  and  to  subserve  its  own  interests  by  its  own  laws. 
And  if  the  constitution  compels  it,  as  the  consequence  of  such 
an  act,  to  submit  to  the  interference  of  foreign  corporations 
framed  and  controlled  by  foreign  laws,  it  so  far  subjects  it  ta 
the  legislation  of  other  states,  and  gives  to  each  state  a  power 
within  every  other  state  which  shall  attempt  to  advance  its  owa 
internal  prosperity  by  means  of  domestic  corporations. 

Even  under  the  limitation  stated,  the  proposition  amounts  ta 
this,  that  whatever  one  state  may  authorize  its  corporations  to* 
do  within  its  own  limits  other  states  may  authorize  their  cor-^ 
porations  to  do  within  the  same  limits,  or  what  is  the  same 
thing,  their  corporations  deriving  their  existence  and  powers 
solely  from  them  may  do  without  and  against  the  will  of  the 
state  within  which  they  choose  to  operate.  There  is  no  grant 
or  guaranty  of  any  similar  right  or  power  in  the  constitution. 
No  such  concession  is  implied  in  the  guaranty  to  individual 
citizens  of  each  state,  of  all  fundamental  or  common  privileges 
and  immunities  of  citizens  in  the  several  states;  because  the 
corporate  existence  and  functions  are  themselves  peculiar  priv- 
ileges not  fundamental  or  common  to  the  citizens  of  any  state, 
but  only  to  be  acquired  on  the  conditions  prescribed  in  the 
charter  of  incorporation,  not  belonging  to  a  citizen  of  the  same 
state,  merely  because  he  is  a  citizen,  and  therefore  not  belong- 
ing to  the  citizen  of  another  state,  either  on  the  ground  that  he 
is  such  a  citizen,  or  that  he  has  become  a  member  of  a  corpora- 
tion of  the  other  state,  by  complying  there  with  the  conditions 
of  membership.     It  is  not,  therefore,  through  the  privileges 
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«ud  immunities  guaranteed  to  indiyidual  citizens  ihat  the  for- 
eign corporations,  of  which  they  are  members,  can  acquire  all 
the  privileges  and  immunities  of  domestic  corporations.     For 
although  the  citizenship  of  the  individual  corporators  may, 
under  this  clause,  protect  the  rights  of  property  and  contract 
lawfully  acquired  by  the  corporation  for  them,  it  does  not  con- 
fer  the  right  of  acquisition  in  the  corporate  character,  because 
that  is  not  a  right  pertaining  to  the  corporators  merely  as  citi- 
asens,  and  because  if  it  did  pertain  to  them  as  citizens  of  their 
own  state,  it  would  still  be  a  peculiar  privilege  derived  from 
their  own  state,  not  belonging,  of  course,  to  citizens  of  another 
Btate^  and  therefore  not  guaranteed  to  the  foreign  corporators. 
It  is,  then,  only  by  assuming  that,  in  view  of  this  clause  of 
^he  constitution,  corporations  are  citizens  of  the  states  which 
'create  them,  that  they  can  be  brought  within  the  guaranty,  so 
sas  to  entitle  the  corporations  of  each  state  to  all  privileges  and 
'  immunities  of  corporations  in  the  several  states.     But  in  view 
^of  the  character  and  objects  of  the  constitution,  the  phrase  "  all 
{privileges  and  immunities  of  citizens,"  even  when  applied  to 
natural  persons,  is  restrained  so  as  to  embrace  such  privileges 
and  immunities  only  as  are  fundamental  and  common  to  freemen 
in  the  several  states.    And  if  this  restriction  does  not  absolutely 
exclude  corporations  from  the  benefit  of  the  clause,  except  as 
to  rights  of  property  and  contract  lawfully  acquired,  the  ques- 
tion would  still  remain,  whether  all  the  privileges  and  immuni- 
ties of  these  artificial  beings  are  to  be  considered  as  fundamental, 
and  therefore  within  the  guaranty;  and  if  not  all,  which  of  them 
are  to  be  so  considered.     This  inquiry  would  open  a  hew  field 
for  construction  or  conjecture.    And  the  fact  that  it  has  never 
been  explored,  and  that  no  court,  so  far  as  we  know,  has  ever 
yet  decided  that  corporations  are  to  be  regarded  as  citizens  un- 
^er  this  clause  of  the  constitution,  and  as  such  entitled  to  its  pro- 
tection, is  an  additional  reason  to  those  already  suggested  for 
not  extending  the  operation  of  the  clause  by  a  strained  and  un- 
natural interpretation  of  the  word  "  citizen  "  so  far  as  to  include 
corporations,  and  thereby  not  only  to  introduce  a  new  subject 
of  construction  and  doubt,  but  a  new  element  of  discord  and 
confusion  incongruous  with  the  general  spirit  and  character  of 
the  constitution  and  Union,  and  tending  to  the  subversion  of 
both. 

We  call  the  construction  contended  for  a  new  element,  be- 
cause, heretofore,  in  this  court,  and,  as  we  believe,  in  other 
courts  of  the  Union,  the  right  of  the  corporations  of  one  state 
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to  exercise  their  corporate  powers  within  another  state,  so  as  to 
acquire  rights  there,  has  been  regarded  as  a  mere  matter  of 
comiiy,  dependent  upon  the  will  of  the  state  in  which  the  exer- 
•ciso  of  such  right  is /attempted,  and  subject  to  be  interdicted  by 
it,  though  in  this  family  of  states  its  consent  might  be  pre- 
sumed: La£hr<yp  y.  Commercial  Bank  of  Sdoto^  8  Dana,  112  [33 
Am.  Dec.  481];  AUerhuryy,  Knox  and  McKee,  4  B.  Mon.  90. 
In  the  case  of  Bank  of  the  United  States  v.  Deveaux,  5  Cranch, 
S^y  the  supreme  court  of  the  United  States  repudiated  the  idea 
that  corporations  could  be  considered  as  citizens,  even  so  far  as 
on  that  ground  to  determine  their  character  as  parties  to  a  suit 
under  the  clause  of  the  constitution  giving  to  the  federal  courts 
jurisdiction  between  citizens  of  different  states,  and  under  the 
Judiciaiy  act  of  congress  defining  the  exercise  of  this  jurisdiction; 
and  the  doctrine  of  that  case  was  for  many  years  followed  in  that 
and  the  other  federal  courts.  And  although  in  the  later  case  of 
LouisvUle  B.  E.  Co,  v.  Leison,  2  How.  497,  this  doctrine  has 
been  overruled,  and  the  supreme  court  decided  that  a  corpora- 
tion '*  is  substantially,  within  the  meaning  of  the  law,  a  citizen 
of  the  state  which  created  it,  and  where  its  business  is  done  for 
all  the  purposes  of  suing  and  being  sued;'*  we  do  not  regard 
this  decision  upon  a  question  of  jurisdiction  as  fixing  upon  cor- 
porations the  character  of  citizens,  except  for  the  assertion  of 
rights  lawfully  acquired  and  existing,  nor  indeed  as  going  fur- 
ther than  to  decide  that  they  may  be  regarded  as  citizens,  for 
the  purpose  of  suing  and  being  sued  in  the  federal  courts  as  citi- 
sens  of  the  state  of  their  locality,  although  some  of  the  corpora- 
tors might  be  citizens  of  other  states. 

There  are,  it  is  true,  some  expressions  in  the  opinion  which 
indicate  that  corporations  may  be  regarded  as  citizens  to  all  in- 
tents and  purposes.  But  in  saying  this,  the  court  went  far 
beyond  the  question  before  them,  and  to  which  it  must  be  as- 
sumed that  their  attention  was  particularly  directed.  They 
make  no  reference  to  the  clause  of  the  constitution  now  under 
consideration.  There  is  no  reason  to  suppose  that  they  delib- 
erated upon  it,  or  looked  to  the  effect  of  its  application  to 
corporations  regarded  as  citizens.  They  certainly  did  not  un* 
dertake  to  construe  this  clause.  And  the^r  decision  that  cor- 
porations are  substantially  citizens  for  all  the  purposes  of  suing 
and  being  sued  does  not  decide  that  they  are  citizens  for  all  or 
any  other  purposes,  or  that  they  are  to  be  so  regarded  under 
this  clause  of  the  constitution,  or  that  they  are  entitled  abso- 
lutely to  exerdae  within  any  state  but  their  own  all  rights,  or 
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to  enjoy  all  priyileges  and  immnnitiefl,  of  domeetio  corporations* 
Such  a  right  can  not  be  conceded  upon  the  authoriiy  of  the  case 
referred  to.  The  privilege  of  suing,  and  the  form  of  suing,  and 
the  question  in  what  tribunal  the  jurisdiction  as  dependent  upon 
the  form  of  the  suit  is  to  be  entertained,  do  not  reach  the  ques- 
tion of  the  privilege  of  acquiring  the  rights  which  are  to  be 
asserted  in  the  suit.  The  exercise  of  this  privilege,  we  think 
each  state  has  the  right  to  permit  or  refuse  to  the  corporationa 
of  other  states,  and  therefore  to  place  under  such  burdens  or 
restrictions  as  in  its  own  discretion  it  may  deem  suitable.  So 
far  as  the  privilege  is  freely  permitted,  the  rights  acquired  un- 
der it  are  entitled  to  the  same  protection,  or  the  same  privileges 
and  immunities,  as  other  similar  rights  of  individual  citizens. 
But  if  it  is  permitted  under  condition,  or  subject  to  a  burden  or 
tax,  the  rights  acquired  under  such  permission  are  subject  to 
this  burden,  though  in  other  respects  to  be  freely  asserted  or 
enjoyed. 

It  foUows  that,  in  our  opinion,  the  act  of  1848»  if  it  be  re- 
garded merely  as  an  act  imposing  a  tax  upon  foreign  corpora- 
tions, to  which  domestic  corporations  are  not  subjected,  and  as 
a  burden  upon  the  privilege  of  exercising  their  corporate  func- 
tions in  this  state,  would  not  be  inconsistent  with  this  clause  of 
the  constitution  of  the  United  States,  even  if  there  be  no  equiv- 
alent burden  imposed  upon  domestic  corporations  in  some 
other  shape,  as  by  the  requisition  of  a  bonus  for  their  charter, 
or  by  the  imposition  of  special  duties  to  be  performed  for  the 
public  benefit.  The  inquiry  whether  there  is  such  equivalent 
burden  in  a  particular  case  is  immaterial.  The  state  having  the 
undoubted  right  to  impose  conditions  upon  the  acquisition  and 
exercise  of  corporate  rights  created  by  its  own  laws,  must  have 
a  simUar  right  with  respect  to  foreign  corporations,  and  as  it 
can  discriminate  between  its  own  corporations  in  prescribing 
the  terms  of  their  creation,  so  can  it  discriminate  between  its 
own  and  foreign  corporations  in  prescribing  the  terms  on  which 
the  latter  may  be  permitted  to  exercise  their  corporate  faculty 
and  acquire  rights  within  its  territory.  And  even  by  its  own 
constitution  it  could  not  in  the  imposition  of  taxes  discrimi- 
nate between  its  o^^  corporations  and  its  own  citizens,  to  the 
disadvantage  of  the  latter,  and  whether  it  could  or  not,  any 
restriction  in  this  respect  could  not  operate  in  favor  of  foreign 
corporations  against  whom  it  may  discriminatei  in  &vor  either 
of  its  own  corporations  or  citizens.  Individual  citizens  of 
other  states  can  not  complain  of  such  discrimination,  because 
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sa  such  they  have  no  right  to  exercise  their  corporate  functions 
here  but  by  permission,  and  because  the  discrimination  sup- 
posed leaves  to  them  the  same  privileges  and  immunitioa 
i^hich  remain  with  the  citizens  of  this  state. 

But  the  entire  discrimination  made  by  the  act  of  1843,  in  favor 
of  incorporated  insurance  companies  and  against  individual  citi- 
eens,  is  in  allowing  the  former  to  insure  freely  through  the  in« 
strumentality  of  agents,  which  the  latter  can  only  do  under  the 
burden  of  a  tax.  The  tax  is  undoubtedly  intended  as  a  restraint 
upon  the  mode  of  making  insurance  as  well  as  a  tax  upon  insur- 
ances made  in  a  diJSerent  mode.  The  right  of  the  legislature 
to  create  a  corporation  for  the  purpose  of  making  insurances 
throughout  the  country,  and  by  means  of  its  agents,  can  not 
be  questioned.  And  as  such  a  corporation  is  created,  presuma- 
bly, for  the  benefit  of  the  community,  with  such  capital  as  the 
legislature  may  deem  sufScient,  and  under  such  regulations  as 
to  its  modes  of  business  and  its  liability  as  the  public  safety  and 
in^arest  may  require,  there  may  be  in  the  very  nature  of  the  in- 
stihition,  and  in  the  objects  for  which  it  was  created  and  which 
it  accomplishes,  a  sufficient  consideration  for  such  peculiar  privi- 
leges as  the  legislature  may,  in  view  of  the  services  required, 
think  proper  to  confer  upon  it.  And  as  there  may  also  be  very 
sufficient  reasons  connected  with  the  safety  and  interests  of  the 
community,  for  restraining  the  right  of  individuals  to  make  in- 
GTurance  through  agents,  whereby  they  might  extend  their  con- 
tracts indefinitely,  to  the  great  detriment  of  the  community, 
we  can  not  say  that  there  is  any  usurpation  or  flagrant  abuse 
of  power  in  subjecting  to  taxation,  and  thus  restraining  insur- 
ances by  individuals  through  the  instrumentality  of  agents,  and 
in  exempting  domestic  insurance  companies  from  the  tax,  when 
acting  as  they  must  do  to  accomplish  the  purposes  of  their 
creation  through  a  similar  instrumentality.  In  every  view,  then, 
we  think  the  act  of  1843  is  constitutional,  and  that  the  state  was 
entitled  to  judgment  against  Milton  for  the  tax  imposed  by  that 
act,  amounting  to  two  and  a  half  per  cent.,  upon  the  premiums 
on  the  insurances  effected  by  him,  as  agent  of  the  Columbus 
Fire  and  Marine  Insurance  Company. 

Upon  the  case  of  the  city  of  Lexington  little  remains  to  be  said. 
The  act  conferring  authority  upon  the  city  to  tax  insurance 
companies  operating  within  its  limits  makes  no  discrimination 
between  foreign  and  domestic  companies;  and  there  seems  to 
be  no  objection  to  that  act.  But  it  is  objected  that  the  ordi- 
nance imposing  the  tax  exempts  the  Lexington  Insurance-Com« 
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pany,  while  it  imposes  a  tax  upon  all  agents  or  agencies  of 
insurance  companies  effecting  insurance  within  the  city.  If  this 
be  80,  still  the  ordinance  shows  by  its  recital  a  sufficient  oon- 
sideration  for  exempting  the  Lexington  Insurance  Company 
from  the  license  tax  at  the  date  of  the  ordinance,  and  the  agreed 
case  shows  that  this  consideration  had  been  continued  from 
year  to  year  by  an  annual  contribution  to  the  purposes  of  the 
city,  equal  to  the  highest  sum  which  the  city  was  authorized  to 
require  for  license.  This  may  be  deemed  a  substantial  compli- 
ance with  the  law  so  long  as  the  city  might  choose  to  consider 
it  as  an  equivalent  to  the  license  tax.  And  if  it  should  not  be 
so  considered,  the  proper  consequence  would  seem  to  be,  not 
that  the  tax  as  far  as  it  was  authorized  should  be  deemed  illegal 
and  Toid,  but  that  the  Lexington  Insurance  Company  might  be 
subjected  either  to  the  tax  or  to  the  penalty  for  making  insur- 
ances in  the  city  of  Lexington  without  a  license. 

In  either  yiew,  we  think  the  imposition  of  the  license  tax  was 
valid  as  against  the  agencies  of  other  companies  established  and 
doing  business  in  Lexington,  and  that  the  city  was  entitled  to 
recover  it  against  Milton  as  the  agent  of  the  Columbus  Fire  and 
Marine  Insurance  Company. 

Wherefore  the  judgment  against  the  state  and  the  ciiy  is  re- 
versed, and  the  causes  are  remanded,  with  directions  to  render 
judgment  according  to  the  terms  of  the  agreed  case  in  favor  of 
the  state  and  in  favor  of  the  ciiy  for  the  sums  due  to  them  re- 
spectively and  for  their  respective  costs. 
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Firt  Ins.  Co,,  33  Am.  Dec.  400. 

What  Privileges  mat  be  Taxed:  See  Stevens  v.  Siate^  35  Am.  Deo.  72. 

Municipal  Cobporations  Debive  their  Poweb  to  Tax  fbom  Statutes: 
See  Stetson  v.  Kempton,  7  Am.  Dec.  145,  note  151. 

CiTT  Ordinance  Authorizino  Inspector  to  Mbasubb  Coal  sold  within 
the  city,  and  allowing  him  a  fee  therefor,  is  not  repugnant  to  the  oonatitatioii 
of  the  United  States:  CUy  Council  v.  Boffers,  13  Am.  Dec  751. 

The  principal  case  is  cited  in  MarskaU  v.  Baltimore  4f  0.  R.  B,  Co,,  16 
How.  352,  and  in  Phcenix  Ins,  Co,  v.  CommumweaUh,  5  Bosh,  75,  to  the  point 
that  a  corporation  is  not  a  citizen  for  all  pnrpoees;  and  in  the  last-named  case, 
at  page  78,  to  the  point  that  a  state  has  the  constitational  power  and  right  to 
discriminate  against  and  impose  upon  corporations  chartered  by  other  states 
a  tax  for  the  privilege  of  transacting  business  in  such  state,  although  no  such 
burden  is  is  imposed  on  like  corporations  chartered  by  its  own  legislatuv. 
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Batiebton  v.  Chiles. 

[12  B.  MonoK.  M8.] 

Judgment  in  Ejectment  does  not  of  Itself  Change  Chaiucteb  of 
Possession  held  by  the  defendant  in  the  action,  nor  does  it  preclnde  him 
from  relying  on  the  statute  of  limitations  in  a  subeequent  suit,  unless 
the  possession  was  changed  by  suirender  or  by  the  execution  of  a  writ  of 
possession. 

Paper  Filed  with  Bbief  of  Counsel,  but  not  mentioned  in  the  pleadings, 
can  not  be  regarded  as  part  of  the  record  in  the  cause. 

Land  for  Which  there  is  Enforceable  Judgment  in  Ejectment  may 
be  sold  while  in  the  adverse  possession  of  the  defendant  in  the  action. 
The  law  against  champerty  does  not  apply  to  such  a  case. 

In  Partition  Suit,  All  Persons  Interested  are  Kecbssabt  Parties. 

Bill  in  cbanceiy.  Error  to  the  Bourbon  circuit.  The  opin- 
ion states  the  ease. 

Davis  and  Trimble,  for  the  complainant. 

Chiles,  for  the  defendant. 

By  Court,  Simpson,  C.  J.  Thomas  D.  Chiles  brought  this  suit 
in  chancery  to  have  a  partition  of  some  land  within  the  boundary 
of  William  Hoy's  patent  of  one  thousand  four  hundred  acres. 
He  claims  under  Hoy's  heirs  five  sevenths  of  the  land  formerly 
owned  by  John  Evalt,  and  which  was  sold  and  conyeyed  by  the 
latter  to  James  Trabue;  and  also  five  sevenths  of  the  land  con- 
veyed by  an  individual  by  the  name  of  Jones,  to  Nicholas  Smith, 
sen.  He  asserts  title  to  some  other  land  vdthin  the  aforesaid 
patent  boundary;  but  as  a  court  of  chancery  has  no  jurisdiction 
upon  the  matters  set  forth  in  the  bill,  except  for  the  purpose  of 
decreeing  a  petition,  it  is  unnecessary  to  advert  to  any  part  of 
his  claim  but  that  already  alluded  to,  which  embraces  the  two 
pieces  of  land  above  mentioned. 

The  court  decreed  a  partition,  giving  to  Chiles  five  sevenths 
of  both  of  said  pieces  of  land;  from  that  decree  the  defendants 
have  appealed,  and  deny  his  right  to  any  part  of  the  land  claimed 
by  him. 

It  appears  that  William  Chiles,  as  early  as  the  year  1821,  by 
virtue  of  a  decree  in  a  suit  in  chancery  in  the  Bourbon  circuit 
courts  which  he  had  previously  instituted  against  the  heirs  of 
William  Hoy,  obtained  a  deed  of  conveyance  for  seven  hundred 
acres  of  the  land  included  in  Hoy's  patent,  and  became  thereby 
invested  vnth  the  title  of  Hoy's  heirs  to  that  part  of  the  land. 
He  was  subsequently  required,  by  a  decree  of  the  circuit  court 
of  the  United  States  for  the  district  of  Kentucky,  to  convey  to 
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the  heirs  of  Thomas  Boone  all  the  land  conveyed  to  him  by  said 
commissioner,  and  under  the  last-mentioned  decree  and  in  exe- 
cution thereof  a  deed  was  made  by  a  commissioner,  conveyiog 
not  only  the  interest  of  William  Chiles  in  the  seven  hundred 
acres,  but  also  in  the  residue  of  the  one  thousand  four  hundred 
acres. 

The  deed,  however,  was  effectual  only  so  far  as  it  was  author* 
ized  by  the  decree.  To  that  extent  it  was  valid,  notwithstanding 
it  purported  to  convey  to  the  heirs  of  Thomas  Boone  other 
land  besides  that  which  the  commissioners  had  power  to  convey, 
by  virtue  of  the  decree.  Boone's  heirs  also  obtained  a  decree 
and  a  conveyance  in  pursuance  thereof  for  the  same  seven  hun- 
dred acres  of  land  in  the  Bourbon  circuit  court,  in  which  suit 
William  Chiles  and  the  heirs  of  William  Hoy  were  defendants. 
By  these  proceedings,  William  Chiles  and  Hoy's  heirs  were 
divested  of  all  title  to  the  seven  hundred  acres  of  land,  and  every 
part  thereof.  And  as  Thomas  D.  Chiles,  the  complainant,  asserts 
claim  to  the  land  in  controversy,  by  virtue  of  a  title  derived  from 
William  Chiles  and  Hoy's  heirs,  since  the  institution  of  the 
aforesaid  suits  by  the  heirs  of  Thomas  Boone,  it  is  obvious  that 
he  has  no  available  title  to  any  of  the  land  within  the  boundary 
of  the  seven  hundred  acres.  For  if  he  procured  any  part  of  his 
title  before  the  final  decrees  in  the  suits  brought  by  Boone's 
heirs,  he  is  bound  by  those  decrees  as  a  purchaser  peiidenie  lite, 
and  so  far  as  hci  obtained  deeds  from  any  of  the  parties  subse- 
quent to  the  date  of  the  commissioner's  deeds,  no  title  passed 
thereby  to  any  part  of  the  seven  hundred  acres. 

The  decree  of  the  court  below  is,  therefore,  erroneous,  so  far 
as  the  lands  formerly  belonging  to  Evalt  and  Jones  are  included 
within  the  boundary  of  the  seven  htmdred  acres.  But  as  some 
part  of  both  the  tracts  seems  to  lie  outside  of  the  seven  hundred 
acres  and  inside  of  Hoy's  patent,  it  becomes  necessary  to  con- 
sider Chiles'  right  to  a  partition  of  that  part. 

These  two  pieces  of  land  appear  to  have  been  originally  settled 
under  a  claim  in  the  name  of  Floumoy,  and  were  held  adversely 
to  Hoy's  title.  This  adverse  possession  had  been  continued  for 
more  than  half  a  century  when  this  suit  was  commenced.  The 
statute  of  limitations,  having  been  relied  upon  by  way  of  defense, 
is  a  complete  bar  to  the  claim  asserted  by  Chiles,  unless  he  can 
derive  some  aid  from  a  judgment  in  an  action  of  ejectment 
brought  by  Hoy's  heirs  for  this  land  in  1817,  and  thereby  avoid 
the  bar  relied  upon  by  the  defendants. 

In  the  action  of  ejectment  alluded  to,  a  judgment  was  lecov- 
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ered  in  1818  for  five  seyenths  of  the  Evalt  tract  of  land,  and 
also  for  five  seyenths  of  the  tract  of  land  conveyed  by  Jones  to 
Nicholas  Smith.  In  1845,  a  writ  of  habere  faciax  possessionem 
issued  upon  said  judgment,  and  was  executed  by  the  sheriff  by 
delivering  to  the  complainant,  Thomas  D.  Chiles,  possession  of 
one  undivided  seventh  part  of  the  laud  formerly  in  the  posses- 
sion of  Nicholas  Smith,  sen.,  and  five  sevenths  of  all  the  land 
formerly  in  the  possession  of  Thomas  Evalt. 

To  preclude  Chiles  from  deriving  any  benefit  from  the  judg- 
ment in  ejectment,  it  is  alleged  that  it  was  procured  by  fraud, 
and  should  be  disregarded.  Before  the  judgment  was  recovered, 
a  contract  had  been  made  between  William  Chiles,  Nicholas 
Smith,  sen.,  and  others,  by  which  Chiles  agreed  to  sell  to  these 
parties,  at  a  stipulated  price,  the  land  in  their  possession,  and 
to  convey  to  them  Hoy's  title  to  it.  It  is  said  that  it  was  a  part 
of  the  agreement  that  no  defense  should  be  made  in  the  action 
of  ejectment,  wjiich,  although  in  the  name  of  Hoy's  heirs,  was 
conducted  by  Chiles,  for  his  own  benefit;  and  that,  as  to  the 
tract  of  land  sold  by  Jones  to  Smith,  and  as  to  the  land  in  the  pos- 
session of  Evalt,  it  is  also  said  Chiles  admitted  that  no  recoveiy 
could  be  had  under  Hoy's  title,  and  that  he  would  not  attempt 
to  obtain  a  judgment  for  either  of  said  tracts  of  land.  It  is 
further  alleged,  that  the  parties  in  the  possession  of  the  land, 
confiding  in  these  promises  and  declarations,  made  no  defense 
in  the  action  of  ejectment,  although  they  could  have  proved  an 
adverse  possession  for  more  than  twenty  years  before  the  action 
was  commenced,  of  both  the  Jones  and  Evalt  tracts  of  lauds;  and 
that,  notwithstanding  the  agreement  which  is  alleged  to  have 
been  made  for  the  purpose  of  obtaining  an  advantage  over  them, 
and  in  direct  violation  of  it.  Chiles  procured  a  judgment  to  be 
rendered  in  the  action  of  ejectment  for  five  undivided  sevenths 
of  the  Jones  and  Evalt  land. 

It  appears  that  a  judgment  in  the  action  of  ejectment  was 
in  the  first  instance  rendered  by  default,  and  that  at  the  same 
term  Smith,  who  claimed  and  was  in  the  possession  of  the  Jones 
tract  of  land,  and  Evalt  himself,  and  others  appeared,  and  upon 
their  motion  the  judgment  by  default  was  set  aside,  and  they 
were  entered  as  defendants.  At  a  subsequent  term  a  trial  was 
had,  and  the  judgment  referred  to  was  recovered.  If  no  de- 
fense had  been  made  in  the  action  of  ejectment,  but  the  judg- 
ment had  been  by  default,  as  it  was  first  entered,  we  should 
have  had  no  hesitation  in  deciding  that  it  had  been  obtained  by 
fraud.    The  evidence  in  this  case  proves  most  conclusivelj  an 
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adverse  possession  of  both  the  Jones  and  Evalt  land,  under 
Floumoj's  claim,  for  more  than  twenty  years  before  the  com- 
mencement of  the  action  of  ejectment.  How  it  happened  that 
a  recoYery  was  had  for  five  undivided  sevenths  only,  when  the 
^and  was  not  held  under  Hoy's  title,  and  the  demise  was  in  the 
name  of  all  the  heirs,  is  an  unexplained  mystery,  and  can  only 
be  accounted  for  on  the  supposition  that  it  was  decided  by  the 
court,  upon  the  trial,  that  five  out  of  the  seven  lessors  of  the 
plaintiff  were  laboring  under  some  disability  that  saved  theiriight 
from  the  operation  of  the  statutory  bar,  although  it  was  effectual 
against  the  other  two  lessors.  Be  this,  however,  as  it  may,  the 
proceedings  in  the  action  of  ejectment  show  that  a  defense  was 
made,  and  the  plaintiff's  claim  defeated  as  to  two  undivided 
sevenths  of  the  Jones  and  Evalt  land,  either  by  proof  of  an  ad- 
verse possession,  or  some  other  fact  that  protected  them,  and 
barred  the  plaintiff's  right  of  recovery  to  that  extent.  The 
defense  thus  made,  and  the  result  arising  from  it,  are  inconsist- 
ent with  the  statement  that  the  parties  in  the  possession  of  the 
land  relied  upon  the  promise  made  by  Chiles  not  to  sue  for  that 
part  of  the  lai^,  and  repel  any  presumption  that  might  other- 
wise exist  that  the  judgment  had  been  obtained  by  fraud,  conse* 
quent  upon  the  false  security  produced  by  a  reliance  on  the 
promises  of  Chiles,  which  had  been  violated  and  disregarded  by 
him. 

Another  objection  made  to  the  efficacy  of  the  judgment  in 
affording  any  aid  to  the  complainant  in  avoiding  the  operation 
of  time  upon  his  right,  arises  out  of  the  failure  to  change  the  pos- 
session, by  its  instrumentality,  until  more  than  twenty  years 
had  elapsed  after  it  was  rendered.  Subsequently  to  the  execution 
of  the  writ  of  habere  facias  that  issued  in  1845,  a  motion  was  made 
by  the  defendants  therein  to  quash  the  writ  and  the  sheriff's 
return,  which  was  overruled,  and  one  of  the  grounds  upon  which 
the  motion  was  based  was  the  same  now  relied  upon  in  this 
objection.  The  point  having  been  once  made  and  litigated 
between  the  parties,  and  regularly  adjudicated  upon  by  the 
proper  court,  and  the  judgment  in  that  case  not  having  been 
reversed,  must  be  regarded  as  settled;  and  can  not  be  again  reliti- 
gated  between  the  same  parties.  Besides,  the  question  is  one 
that  can  not  with  propriety  be  made  collaterally  in  this  suit» 
but  should  be  made,  as  was  done,  by  a  direct  proceeding  to 
quash  the  writ,  and  to  have  restitution  of  the  possession. 

But  in  this  suit.  Chiles  can  not  derive  any  advantage  from  the 
judgment  in  ejectment,  except  so  far  as  he  has  obtamed,  by  vir* 
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tue  of  it,  ihe  possession  of  the  land  in  contest.  The  recovery 
of  the  judgment  in  ejectment  did  not  of  itself  change  the  char- 
acter of  the  possession  held  by  the  defendants  in  that  action; 
nor  does  it  have  the  effect  of  precluding  them  from  relying  upon 
the  statute  of  limitations  in  this  suit.  So  far  as  Chiles  obtained 
the  possession  of  the  land,  in  pursuance  of  the  judgment  in 
ejectment,  he  can  derive  aid  from  the  judgment,  and  avail  him^ 
self  of  the  possession  thus  acquired  to  defeat  the  operation  of 
the  statute  of  limitations,  but  no  further.  As  to  the  remainder, 
the  statutory  bar  prevails,  and  effectually  destroys  all  right  to 
relief.  And  as  the  demise  in  the  declaration  has  expired,  he 
can  derive  no  further  aid  from  the  judgment. 

The  sheriff's  return  on  the  writ  of  habere  facias  shows  that 
the  complainant,  Chiles,  only  obtained  possession  of  one  un- 
divided seventh  part  of  the  Jones  tract  of  land,  and  five  undi- 
vided sevenths  of  the  Evalt  tract.  The  counsel  of  Chiles  has 
filed  with  his  brief  a  paper  purporting  to  be  a  copy  of  a  writ  of 
habere  facias  that  issued  upon  said  judgment  in  ejectment  in  ther 
year  1844,  with  a  return  of  the  sheriff  indorsed  thereon,  that  he 
had  ''delivered  to  William  Chiles  possession  of  all  the  lands 
outside  and  north  of  the  seven  hundred  acres  as  originally  laid 
off  and  decreed  to  said  Chiles."  But  this  paper  can  not  have 
the  effect  to  enlarge  the  right  of  the  complainant,  T.  D.  Chiles, 
for  several  reasons.  In  the  first  place,  it  does  not  form  a  part 
of  the  record,  having  been  brought  up  by  certiorari,  and  there- 
fore can  not  be  considered  as  belonging  to  the  case  now  before 
the  court.  In  the  next  place,  the  complainant  did  not  set  up 
in  the  pleadings  and  rely  upon  any  possession  that  had  been 
acquired  by  William  Chiles  under  the  judgment  in  ejectment, 
but  relied  exclusively  upon  that  which  he  had  himself  acquired 
under  it,  and  therefore  the  writ  of  possession,  if  it  constituted  a 
part  of  the  record,  would  not  sustain  any  claim  asserted  by  him. 

The  defendants  had  a  right  to  have  this  matter,  if  relied 
upon,  presented  in  such  a  form  that  they  could  have  responded 
to  it,  which  not  having  been  done,  it  is  entirely  extraneous,  and 
must  be  disregarded. 

If,  however,  the  complainant's  right  to  a  partition,  so  far  as 
he  has  obtained  possession  of  the  land,  by  an  enforcement  of 
the  judgment  in  ejectment,  is  not  affected  by  the  adverse  pos- 
session of  the  appellants,  it  is  contended  that,  to  entitle  him  to 
a  partition  even  to  that  extent,  he  must  make  it  appear  that 
he  is  invested  with  the  title  of  Hoy's  heirs,  and  various  ob- 
jections are  made  to  his  title.     It  is  argued  that  no  title 
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passed  bj  any  of  the  conveyances,  except  ihe  one  made  by 
the  sheriff,  because  the  land  conveyed  was  in  the  adverse  pos- 
session of  the  defendants  at  the  time  the  deeds  were  executed. 
But  as  the  land  had  been  recovered  by  Hoy's  heirs  before  the 
deeds  were  made,  the  case  is  not  within  the  operation  of  the 
champerty  law,  if  the  judgment,  in  ejectment  was  enforceable  at 
the  time,  notwithstanding  the  possession  was  adverse,  as  this 
court  decided  in  the  case  of  Jones  v.  Chiles,  2  Dana,  25.  Hie 
doctrine  established  in  that  case  does  not  apply,  where  the  ad- 
verse possession  has  continued  until  the  judgment  in  ejectment, 
for  some  cause,  has  become  unavailing;  but  in  this  case  the 
judgment  has  been  enforced,  and  of  course  the  doctrine  must 
have  its  full  application.  Besides,  some  of  the  deeds  were  exe- 
cuted after  the  sheriff  had  delivered  the  possession  of  the  land 
to  the  complainant,  at  a  time  when  no  adverse  possession  ex- 
isted, and  they  would  be  valid  if  the  others  were  not. 

It  does  not  appear,  from  anything  contained  in  the  record, 
that  the  wife  of  John  Sappington  ever  conveyed  her  title  to  any 
person,  nor  is  she  named  in  any  of  the  commissioner's  deeds, 
nor  in  the  deed  made  by  the  sheriff,  although  he  was  one  of  the 
heirs  of  WiUiam  Hoy,  deceased.  But  as  Hoy's  heirs,  or  those 
holding  under  them,  had  title  to  so  much  of  the  land  in  contest 
as  was  outside  of  the  seven  hundred  acres  decreed  to  Boone's 
heirs,  and  as  the  complainant  was  invested  with  the  title  of 
part  of  the  heirs,  he  had  a  right  to  take  possession  of  the  laud 
for  the  joint  benefit  of  himself  and  the  other  heirs;  and  so  far 
as  he  obtained  the  possession,  he  and  they  have  a  right  to  have 
partition;  but  unless  he  can  exhibit  a  title  from  all  the  heirs,  it 
will  be  necessary  to  make  other  parties  to  the  suit,  as  the  heirs 
who  have  not  been  divested  of  their  title  should  be  brought 
before  the  court. 

As,  however,  the  complainant's  evidences  of  title  are  rendered 
somewhat  ambiguous  by  the  failure  to  make  it  appear,  in  the 
copies  of  the  decrees  exhibited,  which  of  the  heirs  of  William 
Hoy  were  made  parties  to  the  suits  in  which  the  decrees  were 
pronounced,  the  complainant  will  be  allowed,  upon  the  return 
of  the  cause,  to  produce  such  other  additional  evidences  of  title 
as  he  may  deem  proper:  and  unless  he  shall  be  able  to  manifest 
a  complete  title  in  himself,  he  must  make  such  of  the  heirs 
parties  as  still  retain  the  title,  but  they  are  to  be  brought  before 
the  court  merely  for  the  purpose,  and  no  other,  of  authorizing 
a  partition  to  be  made,  by  which  they,  together  with  the  com- 
plainant, will  obtain  one  undivided  seventh  part  of  the  Jonea 
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tract  of  land,  and  five  seyentlis  of  the  Eyalt  tiact,  outside  of 
the  seyen  hundred  acres  conyeyed  to  Boone's  heirs. 

Wherefore  the  decree  is  reyersed,  and  cause  remanded  for 
further  proceedings,  and  decree  in  conformity  with  thi80]:iinion. 

Effect  of  Judomxitt  and  Procbedinos  in  Ejictment  upon  thb  Statutb 
OF  Limitations. — ^Tbe  mere  rooovery  of  a  jadgment  in  ejectment,  without 
the  isanance  of  execation  thereon  and  entry  under  it,  does  not  stop  the  nxn- 
oing  of  the  statute  of  limitations  in  favor  of  the  defendant,  nor  break  the 
continuity  of  his  adverse  possession:  Doe  ex  dem,  Kennedy*^  IJeirB  v.  liey^ 
noUU^  27  Ala.  364;  Carpenter  v.  NcUoma  Water  and  Alining  Co,^  11  Pac.  C. 
L.  J.  571;  Doe  ex  dem,  Brtghi  v.  Stevens^  I  Houst.  240;  Jachwn  v.  ffaviland, 
13  Johns.  229;  Smith  y.  Hombaek,  14  Am.  Deo.  122.  In  the  case  of  Jadcaon 
V.  Havilandj  eupra^  Piatt,  J.,  delivering  the  opinion  of  the  court,  said:  **  It 
Ib  true,  the  lessor  in  ejectment  may  enter  after  judgment  without  a  writ  of 
possession,  and  the  judgment  is  evidence  of  his  right  of  entry,  as  between  the 
parties  and  privies,  so  as  to  protect  him  against  an  action  of  trespass  so  long 
as  the  effect  of  the  judgment  continues.  But  here  the  lessor  of  the  plaintiff 
has  waived  his  right  of  entry  under  the  jud^rment,  and  has  slept  until  the 
term  of  the  demise  has  expired;  and  I  think  he  now  stands  in  the  same  reh^ 
tion  to  the  defendant  as  if  he  had  never  attempted  a  legal  remedy  by  the 
former  suit."  In  the  case  of  Carpenter  v.  Natoma  W.  A  AT.  Co.,  McKee,  J., 
delivering  the  opinion  of  the  supreme  court  of  Calif omia  in  bank,  said:  '*  The 
judgment  in  the  common-law  ejectment  determined  the  plaintiff  to  have  the 
right  of  possession  during  the  demise  laid  in  the  declaration.  Under  our 
laws,  ejectment,  so  called,  may  be  employed  to  try  title,  and  if  the  issue  is 
9Ji  to  plaintiff*s  seisin  in  fee,  or  for  a  less  estate,  the  judgment  in  his  favor 
determines  that  he  was  seised  in  fee,  or  as  of  the  less  estate,  at  the  commence- 
ment of  the  action.  Bat  the  judgment  does  not  create  a  new  estate,  or  vest 
a  new  title  in  the  plaintiff^  which  interrupts  the  running  of  the  statute  of 
limitations  in  case  the  same  has  begun  to  run.  The  running  of  the  limita- 
tion can  be  interrupted  only  by  sn  actual  entry.  The  establishment  of  a 
right  in  the  lessor  of  plaintiff  to  the  possession  for  a  term  of  years  did  not^  as 
the  cases  show,  interrupt  the  running  of  the  statute  of  limitations.  There  is 
no  reason  why  the  establishment  of  a  right  to  a  larger  estate,  by  the  judg- 
ment under  our  law,  should  interrupt  the  running  of  the  statute.  As  an  in- 
terruption of  the  statute,  the  judgment  for  the  recovery  of  lands  under  our 
code  is  no  mors  effectual  than  a  judgment  in  a  common-law  ejectment." 
And  in  the  case  of  ^oe  ex  dem.  Bright  v.  Stevens,  1  Hoost.  244,  the  oonrt, 
Wootten,  J.,  charged  the  jury  *'  that  the  judgment  by  defaalt  in  the  former 
action  of  ejectment  between  the  parties  legally  established  the  right  of  the 
plaintiff  to  the  possession  of  the  premises,  but  unless  it  was  followed  by  an 
•entryinto  possession,  either  by  a  writ  of  possession,  or  personally  without 
writ,  but  with  the  consent  or  by  the  surrender  or  abandonment  of  the  de- 
fendant, such  judgment  would  have  no  effect  on  the  defendant's  possession, 
-or  upon  the  question  of  title  founded  upon  her  part  on  an  actual  and  uninter- 
rupted adverse  possession  of  twenty  years'  continuance.'* 

In  reference  to  the  running  of  the  statute  of  limitations.  Wood  says:  ''Al- 
though the  adverse  possession  of  a  defendant  in  ejectment  can  not,  during 
the  pendency  of  the  suit»  ripen  into  an  abeolate  title  under  the  operatioii  of 
the  statute  of  limitations,  yet  the  effect  of  the  statate  is  neatraliisd  only  in 
tespeot  to  the  particular  suit  and  the  plaintiff  thereiiL  And  after  the  ter- 
Ak.  Dsa  Toxm  Ijy— « 
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mination  of  that  suit,  the  statutory  limitation  haTing  meanwhile  expiree!,  no 
subsequent  action  can  be  brought,  either  at  law  or  in  equity,  to  question  that 
title  or  possession;  and  if  the  plaintiff  fails  therein,  the  period  during  which 
the  action  was  pending  is  not  deducted  from  the  period  requisite  to  gain  a 
title  by  possession:"  Wood  on  Limitations,  sec.  27*2;  Hopki'M  v.  Calloway,  7 
Coldw.  37.     The  correctness  of  the  principles  established  by  these  authoritie* 
is  apparent,  and  seems  nowhere  to  have  been  judicially  questioned,  either  ia 
those  states  where  the  common-law  action  of  ejectment  has  been  retained,  or 
in  those  states  where  the  fictitious  common-law  form  of  action  has  been  super- 
seded by  a  form  of  action  in  which  the  parties  sue  and  are  sued  in  their  own 
names.     A  brief  consideration  of  the  general  effect  of  a  judgment  in  eject- 
ment will  throw  light  on  the  subject  under  discussion,  and  further  fortify  the 
conclusions  already  reached.     At  the  common  law  a  judgment  in  ejectment 
was  not  in  any  case  conclusive  upon  the  title  of  either  of  the  parties:  Free- 
man on  Judgments,  sec.  295;  Cole  on  Ejectment,  77;  Adams  on  Ejectment^ 
420, 4th  ed.  by  Waterman;  Tyler  on  Ejectment,  585;  Doe  v.  ^SSsafon,  2  Cromp. 
M.  &  K  728;  MitcheU  v.  Bobertaon,  15  Ala.  412;  Doe  exdem.  Bright  ▼.  Stevens^ 
I  Houst.  240;  Pollard  v.  Baylors,  6  Munf.  433;  Smith  v.  Sherwood,  10  Am, 
Dec.  143;  CrockeU  v.  Laahbrook,  17  Id.  98;  HiTUon  v.  McNeU,  24  Id.  31&. 
A  judgment  in  ejectment  was  not  a  bar  to  a  subsequent  ejectment,  thougL 
for  the  same  land,  and  between  the  same  defendants  and  lessors  of  the  plaint> 
Iffs,  the  fictitious  plaintiffs  being  different:  Clubine  v.  McMuUen,  11  U.  C. 
Q.  B.,  250;  Moran  v.  Jemip,  15  Id.  612;  Holmes  t.  Carondekt,  38  Mo.  5ol) 
Pollard  V.  Baylors,  6  Munf.  433.     A  recovery  in  ejectment  was  only  for  the 
unexpired  portion  of  the  term  laid  in  the  demise;  after  its  expiratioA,  the 
plaintiff  could  not  have  execution  on  his  judgment;  and  if  he  entered  with 
or  without  execution  he  was  a  trespasser:  Doe  v.  Beynolds,  27  Ala.  364;  Wood 
V.  CoghiU,  7  Mon.  601;  Jackson  v.  HavUand,  13  Johns.  229;  Smith  v.  Jlonu 
back,  14  Am.  Dec.  122. 

A  judgment  in  ejectment  never  affects  an  after-acquired  title.  And  a  de- 
feated party  may,  therefore,  prove  that  the  right  to  tiie  poesesdon  has  oome 
to  him  since  the  determination  in  the  former  suit:  Freeman  on  JudgmeniB» 
sec.  302;  Makoney  v.  Van  Winkle,  33  Cal.  448;  Emerson  v.  Saauome,  41  Id. 
552.  It  is  no  bar  to  another  suit,  or  to  defenses  set  up  in  a  subsequent  snit^ 
unless  the  titles  and  defenses  are  precisely  the  same  as  in  the  first  suit:  Fo^bet 
V.  Evans,  51  Mo.  39. 

In  the  form  of  action  now  usual  in  the  United  States,  in  which  the  parties 
tue  in  their  own  names,  if  the  respective  titles  of  the  parties,  or  their  right 
to  possession,  are  put  in  issue  and  tried  and  the  plaintiff  reoovers,  the  judg- 
ment is  an  estoppel  and  the  defendant  can  not  recover  the  same  premises  in 
another  action,  unless  he  shows  some  other  right  of  possession  than  that 
which  he  had  when  the  judgment  was  rendered:  Marshall  v.  Shafter,  32  CaL 
176.  But  as  Khodes,  C.  J.,  in  delivering  the  opinion  of  the  court  in  Mahonef 
V.  Middleton,  41  Id.  53,  says:  "A  judgment  in  ejectment  does  not  transfer  to 
the  successful  party  the  title  of  the  adverse  party,  but  if  prelented  in  the 
proper  mode,  whenever  such  adverse  title  is  drawn  in  issue,  it  shuts  out  all 
proof  of  such  adverse  title.  Its  effect  bears  a  closer  resemblance  to  an  extin- 
guishment than  a  transfer  of  the  adverse  title.  The  judgment  awards  the 
possession  to  the  prevailing  party,  because  he  had  title  at  the  commencement 
of  the  action,  and  because  the  losing  party  had  no  title,  or  not  such  title  as 
would  authorize  him  to  withhold  the  possession;  but  it  neither  directly  nor 
indirectly  transfers  the  title." 

A  judgment  in  ejectment,  by  default,  has  the  same  effect  ai  a  jndgmeiil 
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upon  a  verdict:  Bradford  v.  Bradfwd^  6  Conn.  127;  AAim  v.  Parkin,  2  Burr. 
665. 

Notice  must  bb  Oivbk  th  Cask  of  Partition  among  faein  and  deyiBeea» 
to  all  who  do  not  join  in  the  petition,  or  they  will  not  be  bonnd  by  the  acta 
of  the  court:  Vick  v.  Vtcktburg,  31  Am.  Dec.  167. 

Pabtttion  among  Copabcbners  Madb  wrrHODT  Lxgal  Notigb  to  all 
interested  is  invalid:  Neiuby  v.  Ferlnns,  25  Am.  Dec.  160. 

Rbvxbsionxb  HX7ST  BB  Pabty  TO  PARTITION  SuiT,  WHIN:  See  Striker  w» 
MoU,  22  Am.  Deo.  646. 


Pepeb  V.  Menifee. 

[13  B.  MoxBOS,  465.] 

Pbtsioian  Attbndino  Patients  Aftlicted  with  iNFBonous  Disbasbi 
IB  bound  to  take  all  such  precautions  as  experience  has  found  to  be  neces- 
sary, to  prevent  the  communication  of  those  diseases  to  his  other  patients. 

In  AonoN  bt  Physician  for  Services  Rendered  to  Patient,  evidence 
that  while  rendering  such  services  he  attended  patients  afflicted  with 
small-pox,  and  communicated  that  disease  to  the  defendant,  notwith- 
standing his  promise  made  to  the  defendant  when  first  employed  by  him 
that  he  would  not  while  attending  him  wait  upon  small-pox  patients,  is 
admissible  for  the  purpofse  of  reducing  the  recovery  for  the  services  in 
the  performance  of  which  th  3  violation  of  this  promise  and  the  ooosa- 
quent  damage  occurred. 

AssuHFsrr.  Error  to  the  Nicholas  circuit.  The  opinion  statea. 
the  case. 

Davis,  for  the  plaintiff. 

Cox  and  Reed,  for  the  defendant. 

By  Court,  Marshall,  J.  This  action  of  aismimpsiU  was  faroughl 
by  Menifee,  a  physician,  to  recover  the  amount  of  his  bill  for 
medical  services,  etc.,  to  the  defendant  and  his  family.  The 
case  went  to  trial  on  the  general  issue,  and  after  the  plaintiff 
had  proved  his  account,  it  was  proved  on  the  part  of  the  defend- 
ant, that  on  the  first  visit  of  plaintiff  to  attend  the  defendant, 
he  was  sent  for  while  at  the  defendant's  house,  to  go  to  one 
Hoffinan's,  and  was  then  told  by  the  wife  of  defendant,  who  was 
himself  very  ill,  that  if  he  went  to  see  patients  that  had  the 
small-pox,  he  must  not  come  there,  but  they  must  employ  an- 
other physician  who  had  no  small-pox  patients,  to  which  he  re- 
plied ''  he  would  not,  unless  Hoffman  would  be  bound  for  his 
fee;"  that  on  the  next  day  when  he  visited  defendant  again,  he 
was  again  told  by  defendant's  wife  that  if  he  visited  any  small- 
pox patients  he  could  not  attend  on  defendant,  and  he  replied 
he  would  not  visit  any  small-pox  patients.    That  about  ten  days 
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after  he  was  called  in,  the  defendant's  wife  was  pressing  him 
etrouglj  about  yisiting  small-poz  patients,  and  that  he  must  not 
▼isit  them,  when,  without  admitting  or  denying  that  he  visited 
such  patients,  he  said  if  he  visited  them  he  would  change  his 
clothes,  and  there  would  be  no  danger. 

It  was  further  proved  that  after  the  plaintiff  had  been  attend- 
ing the  defendant  for  about  three  weeks  for  fever,  and  when  he 
was  getting  better  and  began  to  recover  from  the  fever,  he  broke 
out  with  small-pox,  and  some  time  after,  his  son  also  broke  out 
with  small-pox.  The  defendant  then  introduced  witnesses  and 
offered  to  prove  by  them  that  while  the  plaintiff  was  attending 
on  the  defendant  as  above,  for  typhoid  fever,  he  was  also  at- 
tending on  small-pox  patients  at  Hoffman's,  and  to  prove  other 
^facts  conducing  to  show  that  the  plaintiff,  by  his  visits  to  the 
"defendant,  had  brought  with  him  and  communicated  to  the  de- 
fendant the  small-pox  infection,  and  that  there  were  no  other 
jmesLHH  by  which  it  could  have  been  communicated  to  him.  But 
"the  court,  on  the  motioft  of  the  plaintiff's  counsel,  excluded  or 
irejeeted  all  the  evidence  proving  or  conducing  to  prove  the 
facts,  or  any  of  them,  which  the  defendant  thus  offered  to  prove. 
And  exceptions  to  this  decision  of  the  court  having  been  prop- 
erly taken  and  reserved,  the  only  question  presented  in  this 
court  is,  whether  the  facts  offered  to  be  proved  were  relevant 
And  material  to  the  issue. 

It  can  not  be  doubted,  that  upon  the  facts  offered  to  be  proved, 
and  which  are  now  to  be  taken  as  true,  the  plaintiff  was  prima 
facie  liable  to  an  action.  Even  if  there  had  been  no  warning 
to  him  by  the  defendant's  wife,  it  was  his  duty,  in  passing  from 
his  patients  who  were  afSicted  with  an  infectious  and  danger- 
ous disease  to  others  who  were  not  so  affected,  to  take  such  pre- 
cautions as  experience  may  have  shown  to  be  necessary  to  pre- 
vent the  communication  of  the  infection  by  his  own  visits. 
But  when,  in  the  very  commencement  of  the  services,  for  which 
«  considerable  portion  of  the  charges  now  in  question  were 
made,  he  was  expressly  warned  by  the  defendant's  wife,  acting 
presumably  for  her  husband  as  well  as  for  herself  and  the  rest 
of  the  lamily,  that  if  he  attended  small-pox  patients,  he  must 
not  come  there,  but  they  would  employ  another  physician,  his 
promises  of  compliance,  constituting  as  they  did  the  induce- 
ment and  condition  of  his  further  employment,  entered  into 
and  formed  a  part  of  the  consideration  of  the  contract  on  which 
he  sues.  And  whether  they  be  regarded  as  being  in  the  natoze 
of  a  warranty  that  the  family  should  not  be  subject  to  the  risk 
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of  small-pox  by  his  visits,  or  as  having  been  intended  to  lull 
their  apprehensions,  and  thus  to  procure  a  continuance  of  hia 
employment  by  a  delusive  statement,  their  violation  and  the 
consequent  damage  constitute,  in  our  opinion,  an  available 
ground  for  reducing  the  recovery  for  the  services,  in  the  per- 
formance of  which  the  violation  of  these  promises  and  the  con- 
sequent  damage  occurred.  After  the  conversation  which 
occurred  during  the  first  and  second  visits  of  the  plaintiff,  the 
defendant  and  his  family  had  a  right  to  believe  that  the  plaintiff 
was  not  visiting  small-pox  patients,  since  he  had,  in  effect, 
promised  that  he  would  not  visit  the  defendant  while  he  was 
attending  on  such  patients,  or  that  he  would  not  attend  on  such 
patients  while  he  was  visiting  the  defendant. 

Suppose  a  physician,  knowing  that  he  has  an  infectious  dis- 
ease, continues  to  visit  his  patients  without  apprising  them  of 
the  fact,  and  without  proper  precautions  on  his  own  part,  and 
thus  communicates  the  disease  to  one  of  them.  Clearly  the 
physician  thus  acting  would  be  guilty  of  a  breach  of  duty,  and 
of  his  implied  undertaking  to  his  patient,  which,  whether  it  be 
regarded  in  the  light  of  carelessness,  or  negligence,  or  fraud, 
would  render  him  liable  for  the  consequent  damage,  including  as 
well  the  suffering  and  danger  and  loss  of  time,  as  the  expense 
necessarily  occasioned  by  the  second  disease,  thus  produced  by 
his  own  wrongful  act.  And  if  the  same  physician  should  cure  hia 
patient  of  the  second  disease,  he  would  be  but  compensating  in 
part  the  damage  which  he  had  occasioned,  if  he  rendered  hia 
services  gratuitously.  Might  not  the  patient  then  resist,  or  at 
least  reduce,  his  recovery  for  the  services,  by  showing  that  they 
had  been  rendered  necessary  by  the  plaintiff's  own  willful  miscon- 
duct and  mistreatment  as  a  physician  in  his  attendance  upon 
the  same  patient?  And  might  he  not  resist  or  reduce  the  recov- 
ery in  an  action  for  the  original  services  alone,  by  showing  the 
misconduct  and  mistreatment  in  rendering  those  services, 
whereby  the  patient  passed  from  the  first  disease  into  one  equally 
or  more  dangerous? 

The  actual  case,  as  presented  by  the  evidence  which  was 
offered,  is  even  stronger  for  the  defendant  than  that  which  has 
been  hypothetically  stated,  inasmuch  as  it  may  be  inferred  that 
the  continuance  of  the  plaintiff's  employment  in  the  first  disease 
was  induced  by  his  promise  not  to  visit  small-pox  i>atient8  while 
he  was  visiting  the  defendant.  And  although  under  the  doc- 
trine formerly  prevailing  the  defendant  might  be  driven  to  a 
eroBS-action  for  the  recovery  of  damages,  yet  as  more  modem 
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adjudications,  with  a  view  to  avoiding  circuity  of  action,  and 
doing  full  justice  in  one  suit,  have  allowed  the  defendant  in  an 
action  of  assumpsU  to  resist  or  reduce  the  recovery  on  the  ground 
of  a  breach  of  warranty  or  of  false  and  fraudulent  representations 
in  the  same  contract,  so,  upon  the  same  principle,  we  are  of 
opinion  that  the  facts  offered  to  be  proved  in  this  case,  being  a 
part  of  the  very  transaction  and  contract  on  which  the  recovery 
is  claimed,  and  tending  to  prove  maltreatment  on  the  part  of  the 
plaintiff  in  his  attendance  on  the  first  disease,  whereby  his 
services  in  that  disease  were  rendered  less  valuable,  and  whereby 
another  disease  was  produced,  for  his  services,  in  which  he  has 
no  just  claim  to  compensation  except  in  reduction  of  damages 
claimed  against  himself,  are  admissible  and  material,  not  by  way 
of  set-off,  but  as  affecting  the  cause  of  action  itself,  and  as  a 
ground  of  diminishing  or  defeating  his  recovery,  so  far  as  his 
demand  is  founded  upon  services  rendered  either  in  attending 
on  the  defendant  and  his  son  in  the  small-pox  or  in  attending 
on  the  defendant  in  his  prior  disease,  in  violation  of  his  promise 
not  to  attend  small-pox  patients  while  attending  the  defendant. 
Indeed,  there  is  some  ground  for  saying  that  his  right  to  charge 
the  defendant  for  attendance  on  the  first  disease  was  made  ex- 
pressly dependent  upon  his  not  visiting  small-pox  patients. 

In  considering  the  question  upon  the  rejection  of  this  evidence, 
we  of  course  take  the  strongest  presumption  against  the  plaint- 
iff which  the  rejected  evidence  authorizes.  In  deciding  that  the 
evidence  was  admissible,  we  only  decide  that  the  facts  offered  to 
be  proved,  and  the  inferences  deducible  from  them,  are  entitled 
prima  facie  to  affect  the  damages  recoverable  by  the  plaintiff, 
who,  if  the  evidence  had  been  admitted,  would  have  had,  and 
will  have  upon  another  trial,  the  privilege  of  disproving  the 
facts  relied  on,  or  of  offering  such  explanatory  or  mitigating  evi- 
dence as  may  be  in  his  power.  As  we  have  no  right  to  antici- 
pate his  answer,  it  would  be  inappropriate  to  say  anything  as  to 
the  effect  of  any  particular  answer  which  he  may  attempt. 

In  support  of  the  principle  of  this  opinion,  we  refer  to  the 
case  of  Culver  v.  Blake,  6  B.  Mon.  528,  which  allows  proof  of 
breach  of  warranty  or  of  fraudulent  misrepresentation  to  be 
relied  on  in  defense  of  an  action  of  asstimpsit  for  the  price  of  the 
article  sold.  To  the  general  duty  and  liability  of  medical  prac- 
titioners as  laid  down  by  judges  and  commentators:  Chit.  Con. 
553,  and  note  1,  referring  to  Landon  v.  Humphrey,  9  Conn* 
209  [23  Am.  Dec.  333];  and  Bemus  v.  Himard,  3  Watts,  265. 
Chitty,  in  the  page  just  referred  to,  says:  ''And  if  the  patient 
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be  rather  injured  than  benefited  in  his  health  in  consequence  of 
any  gross  unsHllfulness  or  carelessness  on  the  part  of  his  medi- 
cal attendant,  no  action  for  fees  can  be  maintained."  We  refer 
alsc  to  the  case  of  Montriou  v.  Jefferys,  By.  &  M.  317;  S.  C,  2 
Car.  &  P.  113,  in  which  it  was  decided  to  be  a  good  defense 
to  an  action  on  an  attorney's  bill  that  the  costs  were  incurred 
through  inadyertency  and  want  of  proper  caution  on  the  part  of 
the  attorney:  Chit.  Con.  559;  and  to  the  case  of  Huntley  v. 
Bulwer,  8  Scott,  325,  in  which  on  grounds  substantially  sim- 
ilar it  was  held  that  the  attorney  was  not  entitled  to  recoyer  for 
his  services:  Chit.  Con.  561. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  conformity  with  the  principles  of  this  opinion. 


Malfragtioe,  TiTAim.iTY  OF  Phtsioian  tob:  See  London  ▼.  Humpkreift 
123  Am.  Dec.  333;  Oranniss  v.  Brandon,  5  Id.  143;  Cron  ▼.  (MAcry,  I  Id.  61. 

Phtsigian's  Liabiutt  for  Negliobnce:  See  note  to  Howard  v.  Qrocmr^ 
48  Am.  Deo.  481,  where  this  subject  la  fully  discuased. 


Williams  et  al.  v.  Hebndon. 

(12  B.  Monoa,  484.] 

Sbibiff  bt  Lbvy  on  Personal  Property  Acquires  Such  Pobssbbioii 
thereof  as  enables  him  to  maintain  trover  for  its  conversion  while  in  hii 
possession;  and  if  he  has  made  a  proper  levy,  but  permits  the  property 
to  remain  in  the  hands  of  a  bailee  on  a  verbal  undertaking  to  have  it 
forthcoming  on  the  day  of  sale,  his  possession  continues  so  as  to  entitis 
him  to  maintain  the  action  against  such  bailee  who  has  converted  it  to 
his  own  use. 

BaruRN  OF  Sheriff  that  He  had  Levod  Exeoution  on  FBOPXBTr» 
made  by  him  before  the  commencement  of  the  suit,  is  admissibla  evi- 
dsnce  in  an  action  of  trover  brought  by  him,  to  prove  that  he  made  snob 
a  levy  as  vested  the  possession  in  him. 

Tbotes.  Appeal  from  the  Anderson  dicuit.  The  opinion 
states  the  case. 

t/1  D.  Hardin^  Penny ^  and  Harlan^  for  the  appellants. 

Herndon  and  Draffin^  for  the  appellee. 

By  Court,  Marshall,  J.  This  was  an  action  of  trover  brought 
1^  Herndon  to  recover  damages  for  removing  and  keeping  out 
of  his  reach  property  on  which  he  had  levied  an  exeoution 
against  one  of  the  defendants.  The  first  count  in  the  declara- 
tion is  in  the  common  form  of  a  count  in  trover.  The  second 
states  the  facts,  specifically  showing  that  the  plaintiff  was  pos- 
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Bessed  of  goods  as  sheriff.  There  is  no  misjoinder  of  counts  or 
of  rights  of  action,  as  the  counsel  seem  to  suppose.  The  plaint- 
iff claims  no  other  possession  but  as  sheriff.  But  his  right  of 
action  is  in  his  personal  and  not  in  his  official  character.  And 
his  character  and  acts  as  sheriff,  set  forth  in  the  second  county 
are  proper  to  sustain  a  recovery  under  the  first.  The  same 
cause  of  action  is  specifically  set  forth.  The  demurrer  and  the 
motion  in  arrest  of  judgment  were,  therefore,  properly  over- 
ruled. There  is  no  doubt  that  a  levy  upon  personal  proi>ert7 
gives  to  the  sheriff  such  a  possession  as  enables  him  to  inaintain 
trover  for  its  conversion  while  in  his  possession.  Nor  do  we 
doubt  that  if  he  has  made  a  proper  levy,  but  permits  the  prop* 
erty  to  remain  with  the  defendant  in  the  execution,  or  any  other, 
on  a  verbal  undertaking  to  have  it  forthcoming  on  the  day 
of  sale,  his  possession  continues  so  as  to  entitle  him  to  the 
action  against  the  bailee  or  any  others  who  may  convert  it  to 
their  own  use,  and  thus  prevent  him  from  subjecting  it  accord- 
ing to  law  to  the  satisfaction  of  the  execution; 

The  principal  question  in  the  case  is,  whether  the  execution 
and  the  return  thereon,  made  by  the  plaintiff  himself  as  sheriff, 
apparently  regular,  and  dated  long  before  the  commencement 
of  this  action,  and  stating  that  he  had  levied  upon  the  property 
now  in  question,  were  admissible  evidence  for  him  to  prove  such 
a  levy  as  vested  the  possession  in  him.  If  the  return  was  ad- 
missible at  all  to  prove  the  facts  stated  in  it,  it  was  admissible 
to  prove,  and  was  prima  facie  sufficient  to  prove,  that  the  levy 
was  made  according  to  the  duty  of  the  sheriff,  and  in  such  man- 
ner as  to  vest  the  possession  in  him.  And  as  there  is  no  other 
evidence  tending  to  show  either  that  there  was  no  levy  or  the 
particular  manner  in  which  a  levy  was  made,  no  question  arises 
in  the  case  as  to  the  facts  or  acts  which  constitute  a  legal  levy. 
And  the  opinions  of  the  court  upon  that  question,  whether  right 
or  wrong,  were  not  prejudicial  to  the  defendants.  The  sheriff 
returned  that  he  levied  on  the  property,  and  that  there  was  a 
jury  to  try  the  right,  who  found  the  property  subject  to  the  exe* 
cution.  There  is  nothing  to  contradict  any  part  of  the  return. 
But  the  parol  testimony  corroborates  the  statement  as  to  the 
trial  of  the  right  of  property,  and  shows  that  the  parties  under- 
stood that  it  had  been  levied  on,  and  that  one  of  the  present 
defendants  having  it  in  his  possession  or  control,  and  fi1ftin»'ng 
it  against  the  execution,  promised,  when  the  trial  was  over  and 
the  proi>erty  found  subject,  that  it  should  be  f orthooming  on  the 
day  fixed  for  the  sale. 
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These  facts,  in  addition  to  the  return,  authorize  the  inference 
that  there  had  been  a  previous  legal  levy  known  to  the  parties 
interested.  But  if  the  return  itself  was  not  admissible  as  evidence, 
the  case  was  not  properly  before  the  jury.  It  is  to  be  observed 
that  the  plaintiff  did  not  offer  to  prove  by  his  return  that  the 
property  had  been  taken  away  or  withheld  by  the  defendants  or 
any  one  else,  but  only  that  he  had  levied  upon  it,  there  being  no 
mention  in  the  return  of  what  had  become  of  it  after  the  trial  of 
the  right.  It  was  the  sheriff's  duty  to  make  a  levy  and  to  enter  it 
on  the  execution;  and  if  this  official  statement  of  an  official  act 
which  it  was  his  duty  to  perform  and  to  certify,  as  he  has  done, 
is  not  to  be  prima  facie  evidence  for  him,  it  would  be  necessary 
for  him  to  have  and  to  keep  a  witness  to  verify  his  official  act» 
and  statements.  We  are  of  opinion  that  the  law  does  not  im- 
pose this  burden  upon  an  officer,  the. nature  of  whose  duties  are 
so  multifarious  and  so  hazardous.  But  that  in  this,  as  in  other 
cases,  it  gives  verity  to  his  official  statements  of  his  official  acta 
required  to  be  done  and  certified,  so  far  as  to  throw  the  burden 
of  disproving  them  upon  those  who  are  interested  in  so  doing. 
It  will  not  assume  that  in  the  regular  and  timely  official  state* 
ment  of  his  official  acts  he  is  making  evidence  for  himself,  but 
rather  that  he  is  acting  in  the  discharge  of  his  official  duty,  and 
is  therefore  entitled,  like  every  other  member  of  the  community j 
to  the  benefit  of  the  evidence  which  he  thus  furnished  in  his 
official  chai'acter. 

In  the  case  of  Brown  etc.  v.  CommonweaUh  for  Price,  6  T.  B. 
Mon.  621,  which  was  an  action  for  an  escape,  the  court  decided 
that  the  plaintiff  having  read  so  much  of  the  sheriff's  return  as 
showed  the  capture  and  escape,  the  sheriff  had  a  right  to  read 
the  Addition,  which  stated  a  fresh  pursuit,  although  this  addition 
had  been  made  by  way  of  amendment  with  the  leave  of  the  court 
after  the  original  return.  And  in  other  cases,  as  in  Mrsi  v. 
MUler,  4  Bibb,  311,  where  a  part  of  the  return  has  been  held 
incompetent  to  prove  the  fact  stated  in  favor  of  the  sheriff,  it 
was  evidently  upon  the  ground  that  the  sheriff  was  not  required 
or  authorized  by  law  to  return  the  particular  fact;  and  not  upon 
the  ground  that  his  return  regularly  made  could  not  be  used  by 
him  as  evidence  of  a  fact  which  he  was  required  to  certify. 

We  are  of  opinion,  therefore,  that  the  return  as  read  in  this 
case  was  admissible  aa  prima  facie  evidence  between  these  par- 
ties, and  that  it  proved  sufficiently  a  lawful  levy  on  tfie  property 
in  controversy.  The  questions  of  fact  as  to  the  eloignment  of 
Che  goods  by  the  defendants  jointly  or  sererallyy  was  properly  left 
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to  the  jury,  and  their  verdict  on  that  point  was  authorized  by 
the  evidence.  The  mortgage  of  which  S.  D.  Williams  claimed 
the  benefit  did  not  justify  his  removing  or  withholding  the 
property  which  he  had  promised  to  have  forthcoming;  nor  did 
it  furnish  ground  for  diminishing  the  recovery  on  account  of 
the  sum  due  him  by  the  mortgage,  as  there  was  other  property 
conveyed  in  the  mortgage  greatly  more  than  sufScient  to  dis- 
charge his  demand,  and  wholly  unaccounted  for;  nor  was  the 
verdict  for  a  greater  sum  than  was  sufficient  to  cover  the  dam- 
ages sustained  by  the  plaintiff  by  the  conversion  of  the  prop- 
erty, whereby  he  was  rendered  responsible  for  the  debt,  interest, 
and  costs,  and  deprived  of  his  commissions  on  the  sale. 

There  is,  therefore,  no  ground  in  the  evidence  or  the  instruc- 
tions for  disturbing  the  verdict.  And  as  the  evidence  offered 
after  the  instructions  had  been  given,  was  perfectly  within  the 
power  and  knowledge  of  the  defendants  during  the  whole  course 
of  the  trial,  and  when  sifted  proves  scarcely  anything  more  than 
they  had  before  proved,  the  refusal  to  allow  it  to  be  introduced 
was  not  an  abuse  of  discietion  which  requires  this  court  to  di* 
rect  a  new  trial. 

Wherefore  the  judgment  is  affirmed. 


Shzbitv  bt  Levy  ok  Goods  Aoquikes  Lxoal  Psopsbtt  in  them,  which 
will  enable  him  to  maintain  trover  therefor:  Weatherhy  v.  Covington^  49  Am. 
Dec.  623;  Breufster  v.  VaU,  38  Id.  547;  DexeU  v.  Odell,  Id.  628;  Loekwood  ▼. 
BuU,  13  Id.  539;  Badtam  v.  Tucker,  11  Id.  202.  In  Podt  v.  Sffmonds,  8  Id. 
71,  it  was  decided  that  where  an  officer  takes  goods  under  a  writ,  and  delivers 
them  to  a  third  person  for  safe  keeping  upon  his  written  promise  to  retam 
them  on  demand,  such  person  has  a  sufficient  interest  in  the  goods  to  main- 
tain trover  for  them.  But  in  Ludden  v.  LeaviU,  6  Id.  45,  it  was  decided  that 
a  person  to  whom  a  sheriff  deUvers  such  goods  for  sale  keeping  Is  merely  his 
servant,  having  no  legal  interest  in  the  chattels,  and  can  not,  therefore^  main* 
tain  trover  for  them. 
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OF 

LOUISIANA. 


BiGELOW   V.   KeLLAB. 

(6  LOTJIKAHA  AjnruAL,  09.] 

To  Bind  Indobsxb  op  Pbomissobt  Note  the  holder  ib  bonnd  to  make  • 
presentment  to  the  maker,  either  in  person  or  at  his  place  of  residenoe. 
It  is  not  snfficient  to  present  it  at  an  office  which  the  maker  often  visitBi 

AonoN  on  promiBsoiy  note.  The  facts  are  sufficiently  stated 
in  the  opinion. 

Bace  and  Foster,  for  the  plaintiff. 

Hoffman  and  Ogden,  for  the  defendant.    • 

By  Court,  Sudell,  J.  The  defendant,  Eellar,  is  soed  as  in- 
dorser  of  a  note  made  by  Black,  dated  at  New  Orleans,  the 
fifteenth  of  August,  1848,  and  payable  twelve  months  after 
date.  His  defense  is,  that  there  was  not  a  demand  of  payment 
of  the  maker. 

It  appears  that  Black,  at  the  date  of  the  note,  resided  in  New 
Orleans,  but  in  March,  1849,  he  gave  up  the  house  he  rented 
there,  and  removed  with  his  children  and  wife  (or  a  person,  at 
least,  with  whom  he  lived  as  such)  to  Madisonville,  in  the  par- 
ish of  St.  Tammany.  The  circumstances  of  this  change  of  resi- 
dence were  sufficiently  strong  to  satisfy  the  district  judge  that 
Black  could  not  be  sued  in  New  Orleans,  and  his  plea  of  domi- 
cile was  consequently  sustained.  The  evidence  shows  that  him- 
self and  family  occupied  the  house  at  Madisonville,  at  the  date 
of  the  maturity  of  the  note,  and  for  some  months  subsequent;  i 

and  down  to  the  trial  of  the  cause,  his  domestic  arrangementBg 
in  that  particular,  do  not  appear  to  have  been  changed.  I 
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It  appears,  howeyer ,  that  he  was  in  the  habit  of  frequentlj  visit- 
ing New  Orleans.  He  had  kept  a  shoe-shop  in  New  Orleans,  and 
retired  from  that  business  when  he  removed  his  family  to  Madison- 
ville.  But  some  mercantile  afiGurs  appear  to  have  remained  un- 
settled. The  testimony  as  to  the  frequency  of  his  visits  is  some* 
what  indefinite;  but  it  may  be  inferred  onihe  whole  that  became 
to  New  Orleans  once  or  twice  a  week.  He  had  given  up  the  office 
cr  place  of  business  which  he  occupied  while  dwelling  in  New 
Orleans;  but  was  in  the  habit,  when  he  came  to  town,  of  resort- 
ing to  the  office  of  Felch,  an  intimate  friend.  He  had  no  com- 
mercial books  there,  but  would  write  letters  there,  read  the 
newspapers,  and  make  memoranda  in  a  memorandum  book 
which  he  carried  about  with  him.  His  habit  of  resorting  to 
the  office  of  this  friend  seems  to  have  been  generally  known, 
and  the  inquiries  there  by  persons  wishing  to  see  him  were  fre- 
quent. Three  days  before  the  note  was  protested,  the  notary's 
clerk  went  to  Felch's  office  to  inquire  about  Black,  and  was  told 
that  he  resided  in  the  parish  of  St.  Tammany,  and  had  no  office 
in  that  building.  It  also  is  proved  that  the  plaintiff  was  in 
Madisonville  in  July  or  August,  1849,  and  was  told  by  a  person 
of  whom  he  inquired  that  Black  resided  there. 

We  think  it  clear  that  the  holder  was  bound  to  make  a  pre* 
sentment,  either  to  Black  personally,  or  at  his  new  domicile  at 
Uadisonville,  unless  he  con  be  considered,  under  the  evidence, 
as  having  a  place  of  business  at  New  Orleans.  So  that  the  case 
turns  upon  Ihe  question  whether  Felch's  office,  where  the  note 
was  presented  at  maturity,  was  Black's  place  of  business  in  such 
a  sense  as  to  authorize  a  presentment  there.  Upon  this  point 
we  think  the  case  is  with  the  defendant.  Black's  visits  to  New 
Orleans  were  occasional  only.  He  had  ceased  to  transact  any 
regular  business  there.  His  presence  at  Felch's  office  to  receive 
any  demands  made  upon  him  was  uncertain,  nor  was  any  one 
left  there  in  his  absence  to  answer  for  him.  His  removal  to 
Madisonville  was  brought  to  the  holder's  knowledge  before 
maturity,  and  the  answer  made  to  his  agent,  the  notary's  derk, 
was  a  timely  warning  not  to  treat  Felch's  office  as  his  place  of 
business. 

It  is  therefore  decreed  that  the  judgment  be  reversed,  and  that 
there  be  judgment  as  in  case  of  nonsuit;  the  plaintiff  i>aying 
costs  in  both  courts. 


NS0B88ITT  ov  Demaitd  AND  NoTioi  TO  Chasob  iNDOBsnu — ^An  indoiMr  of 
a  note  or  bill  is  not  liable  until  payment  am  been  deniMided  of  the  nuJcer  of 
aooeptor  and  notice  of  the  dishonor  given:  £<iferi  v.  Dei  Condres,  12  Am.  Dmu 


Feb.  1851.]     Reese  v.  Steamer  Mabt  Foley.  557 

«09;  Iladduek  v.  Murray,  8  Id.  43;  Oalpin  v.  Hurd,  15  Id.  640;  Mohawl 
Bank  y.  Broderick,  27  Id.  192;  Whiiakerr.  Morriaan,  44  Id.  027;  Gcodhe  v. 
Oodley,  51  Id.  159,  and  caaes  cited  in  the  notes  to  the  above. 


Reese  v.  Sieameb  Mabt  Folet. 

[6  iMUtKlAHA  AlQIUAL,  71.] 

OmoBBS  Of  Vbssbls  must  Exercise  the  Utkost  Vioilakob  and  ■eeim 
the  best  means  of  avoiding  accidents  when  crossing  the  nsoal  tnok  of 
steamers  in  a  river  in  order  to  be  entitled  to  damages  reanlting  from 
collision. 

Appeal  from  the  New  Orleans  fifth  district  ooort  The  facts 
are  stated  in  the  opinion. 

Schmidt,  for  the  plaintiffs. 

Walker  and  Oriffiih,  for  the  defendants. 

By  Court,  Slidell,  J.  The  owners  of  the  steamboat  Ben 
Adams  claim  from  the  owners  of  the  steamboat  Mary  Foley 
compensation  for  damages  occasioned  by  a  collision,  alleged  by 
the  plaintiffs  to  have  been  caused  by  the  negligence  of  those  in 
charge  of  the  latter  vessel,  and  without  any  fault  on  the  part  of 
the  plaintiffs. 

The  IVIary  Foley  was  going  up  the  river,  and  appears  to  have 
been  pursuing  the  course  usually  taken  at  that  point  by  ascend- 
ing vessels,  that  is  to  say,  she  was  running  along  the  line  of 
vessels  moored  along  the  upper  wharves  of  the  second  munici- 
pality, at  a  little  distance  from  them;  but  such  as  does  not  ap- 
pear to  us,  under  the  evidence,  to  have  been  unusual  or  unsafe. 
This  course  is  usually  adopted  for  two  reasons,  namely:  to  keep 
out  of  the  current,  which  is  rapid  farther  out,  and  to  avoid 
descending  boats.  The  Ben  Adams  had  been  moored  in  a  space 
a  few  hundred  feet  wide  at  the  upper  part  of  the  second  munici- 
pality, between  a  tier  of  vessels  below  and  a  tier  of  flatboats 
above,  both  tiers  projecting  some  distance  into  the  river.  She 
was  working  out  into  the  river  with  a  barge  in  tow,  and  came  into 
collision  with  the  Mary  Foley,  as  the  latter  was  passing.  Upon 
a  careful  consideration  of  the  evidence,  we  have  all  come  to  the 
conclusion  that  the  collision  must  be  attributed,  in  part  at  least, 
to  the  negligence  of  those  in  charge  of  the  Ben  Adams.  It  was 
about  the  time  in  the  morning  when  the  steam-packets  from  the 
city  are  starting.  Ascending  steamboats  usually  pass  near  the 
shipping.  They  may  be  seasonably  descried  at  a  distance  from 
the  place  where  the  Ben  Adams  cast  off  her  mooiingB,  although 
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not  so  easily,  or  rather  not  bo  fully,  seen  as  they  near  or  come 
abreast  of  the  tier  of  shipping  already  spoken  of.  The  steam 
also  of  the  ascending  boat  may  be  heard  at  some  distance.  A 
due  caution  on  the  part  of  the  officers  of  a  vessel  about  to  emerge 
from  behind  the  shipping  and  cross  the  track  of  ascending  steam- 
ers would  seem  to  dictate  that  they  should  first  assure  them- 
selves that  no  boat  was  ascending  which  might  intercept  their 
vessel.  We  feel  persuaded  that  a  little  diligence  thus  directed, 
and  which  was  quite  practicable,  would  have  prevented  the 
occurrence  of  this  collision :  See  Myers  v.  Perry,  1  La.  Ann.  374; 
Carlisle  v.  HolUm,  3  Id.  48  [48  Am.  Dec.  440];  Mwrpky  v.  Dior 
mond.  Id.  442. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  oomt 
be  reversed,  and  that  there  be  judgment  in  favor  of  the  defend- 
ants;  the  plaintiffs  paying  costs  in  both  courts. 

LiABiLiTT  OF  Vessels  and  their  Owkebs  vob  Iirjcriuas  Caused  bt 
Collision:  See  note  to  BroadweU  v.  Stnggert,  45  Am.  Dec  47,  where  the  sab> 
ject  is  treated  at  considerable  length.  Damages  for  collision  can  not  be  re- 
covered when  the  plaintiff  did  not  exhibit  a  proper  pmdenoe,  and  might  with 
ordinary  care  have  avoided  it,  although  the  collision  was  caused  by  the 
fault  of  the  captain  of  the  other  steamer:  CarU$ler,  HoUon^  48  Id.  440. 


Gabmouohe  v.  Bodib. 

[6  LouBXAXA  AmrDAi.,  96.] 

Pabtt  Who  Fibbs  on  Slave  while  the  latter  is  attemptiiig  a  laroeny,  tmi 
kills  him,  will  be  liable  in  aoUdo  for  his  value. 

Pabent  is  Liable  vob  Acts  of  his  Child  where  they  ara  performed  un- 
der his  directions. 

Homicide  is  not  Justhiablb  to  Pbevxmt  Mbbb  MiaDXiaAiroBS»  or  evea 
felonies  without  force. 

Appeal  from  the  Points  Coupee  district  ooturL  The  foota  an 
stated  in  the  opinion. 

A.  Provosty,  for  the  plaintiff. 

T.  J.  Gooley,  for  the  defendants. 

By  Court,  Pbebton,  J.  The  plaintiff  has  inatitated  this  suit 
to  recover  from  the  defendants  in  solido  the  value  of  his  slave 
named  John,  killed  by  one  of  them,  Leon  Bonis,  while  in  the 
service  of  his  father,  the  other  defendant. 

The  testimony  shows  that  in  the  latter  part  of  September, 
1849,  the  slave  was  in  the  act  of  crossing  the  fence  of  the  de- 
fendant Fran9ois  P.  Bonis,  who  is  a  sugar-planter,  probably  fox 
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the  purpose  of  taking  sugar-cane,  and  {hat  there  were  one  or 
more  negroes  -with  him.  Leon  Bonis,  the  son,  with  the  over- 
seer, were  keeping  watch  with  fire-arms,  bj  direction  of  the 
father,  he  haying  before  lost  a  considerable  quantity  of  his  cane. 
Leon  Bonis  fired,  and  the  slave  John  was  severely  wounded  in 
the  leg,  of  which  wound  he  lingered  and  died,  notwithstand- 
ing all  proper  care  was  taken  of  him  and  medical  aid  furnished. 

The  overseer  and  son  were  instructed  by  the  father  not  to 
shoot  the  negroes  they  might  discover  trespassing  on  the  fields, 
but  to  frighten  them  by  firing;  and  it  appears  the  son  did  not 
take  aim  when  he  fired  the  fatal  shot.  Nevertheless,  he  called 
to  the  negroes  to  stop,  and  they  not  doing  so,  he  did  take  aim, 
and  would  have  fired  a  second  shot,  but  the  gun  snapped.  And 
therefore  the  counsel  of  the  defendants  has  argued  the  case 
principally  on  the  grounds  that  a  person  may  lawfully  beat  an- 
other in  defense  of  his  property,  and  kill  him,  if  necessary  to 
its  defense. 

Whether  the  slave  was  wounded  carelessly  or  intentionally, 
we  can  not  reverse  the  judgment  under  the  circumstances  of 
this  case.  On  the  supposition  that  the  son  fired  without  tak- 
ing aim,  and  in  pursuance  of  the  instructions  of  his  father, 
to  frighten  the  negroes,  he  must  have  fired  carelessly,  and  is 
responsible  for  the  injury:  Code,  art.  2295. 

If  the  injury  was  done  intentionally  by  Leon  Bonis,  the  ques* 
tion  arises — ^which  is  always  to  be  solved  in  such  cases — Was 
the  wounding  or  homicide  necessary  to  the  defense  of  the  prop- 
erty he  was  guarding? 

The  authorities  quoted  by  the  defendants'  counsel  apply  to 
the  cases  where  the  killing  is  necessary  to  prevent  a  felony,  or 
when  a  felony  has  been  committed,  the  escape  of  the  felons  can 
not  be  prevented  except  by  killing.  In  the  present  case,  a  tres- 
pass only  was  intended;  the  trespassers  had  not  yet  entered  the 
field,  and  the  least  alarm  would  have  driven  them  off.  There 
may  be  cases  of  forcible  trespass  which  would  justify  a  homicide 
necessary  to  prevent  it:  as,  for  example,  in  the  defense  of  a 
man's  house,  which  is  his  castle,  against  a  forcible  entry  «o  vio- 
lent as  to  require  this  extreme  resort.  So,  perhaps,  of  a  tres- 
pass upon  a  man's  field  to  take  by  force  his  standing  crop, 
putting  the  owner  in  fear.  But  in  the  case  before  us,  the  neces- 
sity to  wound  or  kill,  which  a  case  of  intended  robbery  may 
present,  did  not  exist.  The  cane  the  negroes  were  about  to 
take  is  not  of  that  class  of  things  for  which  men  commit  a 
robbery,  or  take  by  putting  the  owner  in  fear.  The  trespasseni 
intended  to  commit  a  misdemeanor,  and  not  a  crime. 
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mssed  of  goods  as  sheriff.  There  is  no  misjoinder  of  counts  or 
of  rights  of  action,  as  the  counsel  seem  to  suppose.  The  plaint- 
iff claims  no  other  possession  but  as  sheriff.  But  his  right  of 
action  is  in  his  i>ersonal  and  not  in  his  official  character.  And 
his  character  and  acts  as  sheriff,  set  forth  in  the  second  county 
are  proi>er  to  sustain  a  recoTeiy  under  the  first.  The  same 
cause  of  action  is  specifically  set  forth.  The  demurrer  and  the 
motion  in  arrest  of  judgment  were,  therefore,  properly  over- 
ruled. There  is  no  doubt  that  a  levy  upon  personal  property 
gives  to  the  sheriff  such  a  possession  as  enables  him  to  maintain 
trover  for  its  conversion  while  in  his  possession.  Nor  do  we 
doubt  that  if  he  has  made  a  proper  levy,  but  permits  the  prop- 
erty to  remain  with  the  defendant  in  the  execution,  or  any  other, 
on  a  verbal  undertaking  to  have  it  forthcoming  on  the  day 
of  sale,  his  possession  continues  so  as  to  entitle  him  to  the 
action  against  the  bailee  or  any  others  who  may  convert  it  to 
their  own  use,  and  thus  prevent  him  from  subjecting  it  accord- 
ing to  law  to  the  satisfaction  of  the  execution. 

The  principal  question  in  the  case  is,  whether  the  execution 
and  the  return  thereon,  made  by  the  plaintiff  himself  as  sheriff, 
apparently  regular,  and  dated  long  before  the  commencement 
of  this  action,  and  stating  that  he  had  levied  upon  the  property 
now  in  question,  were  admissible  evidence  for  him  to  prove  such 
a  levy  as  vested  the  possession  in  him.  If  the  return  was  ad- 
missible at  all  to  prove  the  facts  stated  in  it,  it  was  admissible 
to  prove,  and  was  prima  facie  sufficient  to  prove,  that  the  levy 
was  made  according  to  the  duty  of  the  sheriff,  and  in  such  man- 
ner as  to  vest  the  possession  in  him.  And  as  there  is  no  other 
evidence  tending  to  show  either  that  there  was  no  levy  or  the 
particular  manner  in  which  a  levy  was  made,  no  question  arises 
in  the  case  as  to  the  facts  or  acts  which  constitute  a  legal  levy. 
And  the  opinions  of  the  court  upon  that  question,  whether  right 
or  ynong,  were  not  prejudicial  to  the  defendants.  The  sheriff 
returned  that  he  levied  on  the  property,  and  that  there  was  a 
jury  to  try  the  right,  who  found  the  property  subject  to  the  exe- 
cution. There  is  nothing  to  contradict  any  part  of  the  return. 
But  the  parol  testimony  corroborates  the  statement  as  to  the 
trial  of  the  right  of  property,  and  shows  that  the  parties  under- 
stood that  it  had  been  levied  on,  and  that  one  of  the  present 
defendants  having  it  in  his  possession  or  control,  and  claiming 
it  against  the  execution,  promised,  when  the  trial  was  over  and 
the  property  found  subject,  that  it  should  be  forthcoming  on  the 
day  fixed  for  the  sale. 
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These  facts,  in  addition  to  the  return,  authorize  the  inference 
that  there  had  been  a  previous  legal  levy  known  to  the  parties 
interested.  But  if  the  return  itself  was  not  admissible  as  evidence, 
the  case  was  not  properly  before  the  jury.  It  is  to  be  observed 
that  the  plaintiff  did  not  offer  to  prove  by  his  return  that  the 
property  had  been  taken  away  or  withheld  by  the  defendants  or 
any  one  else,  but  only  that  he  had  levied  upon  it,  there  being  no 
mention  in  the  return  of  what  had  become  of  it  after  the  trial  of 
the  right.  It  was  the  sheriff's  duty  to  make  a  levy  and  to  enter  it 
on  the  execution;  and  if  this  official  statement  of  an  official  act 
which  it  was  his  duty  to  perform  and  to  certify,  as  he  has  done, 
is  not  to  be  prima  facie  evidence  for  him,  it  would  be  necessary 
for  him  to  have  and  to  keep  a  witness  to  verify  his  official  act» 
and  statements.  We  are  of  opinion  that  the  law  does  not  im- 
pose this  burden  upon  an  officer,  the. nature  of  whose  duties  are 
so  multifarious  and  so  hazardous.  But  that  in  this,  as  in  other 
cases,  it  gives  verity  to  his  official  statements  of  his  official  acta 
required  to  be  done  and  certified,  so  far  as  to  throw  the  burden 
of  disproving  them  upon  those  who  are  interested  in  so  doing. 
It  will  not  assume  that  in  the  regfular  and  timely  official  state- 
ment  of  his  official  acts  he  is  making  evidence  for  himself,  but 
rather  that  he  is  acting  in  the  discharge  of  his  official  duty,  and 
is  therefore  entitled,  like  every  other  member  of  the  community, 
to  the  benefit  of  the  evidence  which  he  thus  furnished  in  hia 
official  character. 

In  the  case  of  Brown  etc,  v.  CommonweaUh  for  Price,  6  T.  B. 
Mon.  621,  which  was  an  action  for  an  escape,  the  court  decided 
that  the  plaintiff  having  read  so  much  of  the  sheriff's  return  as 
showed  the  capture  and  escape,  the  sheriff  had  a  right  to  read 
the  Addition,  which  stated  a  fresh  pursuit,  although  this  addition 
had  been  made  by  way  of  amendment  with  the  leave  of  the  court 
after  the  original  return.  And  in  other  cases,  as  in  Mrsi  v. 
MUer,  4  Bibb,  311,  where  a  part  of  the  return  has  been  held 
incompetent  to  prove  the  fact  stated  in  favor  of  the  sheriff,  it 
was  evidently  upon  the  ground  that  the  sheriff  was  not  required 
or  authorized  by  law  to  return  the  particular  fact;  and  not  upon 
the  ground  that  his  return  regularly  made  could  not  be  used  by 
him  as  evidence  of  a  fact  which  he  was  required  to  certify. 

We  are  of  opinion,  therefore,  that  the  return  as  read  in  thia 
case  was  admissible  as  prima  facie  evidence  between  these  par- 
ties, and  that  it  proved  sufficiently  a  lawful  levy  on  tfie  property 
in  controversy.  The  questions  of  fact  as  to  the  eloignment  of 
the  goods  by  the  defendants  jointly  or  severally,  was  properly  left 
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aad  mailed  to  the  residence  of  the  deceased  indoner,  is  a  sufficient  protest  to 
charge  the  executor  or  administrator,  without  proof  of  its  reoeptioii  by  them: 
PiOaw  v.  Hardeman,  39  Id.  195;  PkuOtre  Bank  ▼.  Wiiie,  96  Id.  806;  Mer- 
tkma^  Bank  ▼.  Bvrek,  8  Id.  307. 


MOKTOOMEBY  V.  ShIP  AbBY  PsATlf. 

[6  LouniASA  AmrUAL,  410.] 

OwMSBS  ov  ViasBL  ABS  LiABLS  for  damage  to  goods  oansed  bj  improper 

stowage. 
VB8BBL  SuFPiuD  WITH  Pbopkb  Vxhtilatobb  Is  Dot  liaUs  foT  damage  to 

goods  caused  by  "  sweating  of  the  hold.** 
Goods  Bbceiftzd  vob  ik  Good  Obdkb  foond  to  be  in  a  damaged  oonditioD 

at  the  end  of  the  voyage  renders  the  yessel  liable,  nnless  it  can  be  shown 

that  the  damage  restdted  from  the  act  of  God,  inetritable  aecideat»  or  the 

pnbUo  enemies. 

Appeal  from  the  third  district  court  of  New  Orleans.  The 
facts  are  stated  in  the  opinion.  « 

E.  Bonford^  for  the  plaintiff. 

E.  A.  Bradford,  for  the  defendants. 

By  Court,  Bosr,  J.  The  plaintiff  claims  from  the  defendants 
three  hundred  and  two  dollars,  being  the  amount  of  the  alleged 
damage  to  one  hundred  and  fifty-eight  boxes  of  tin  incuned 
during  a  voyage  from  Liverpool  to  New  Orleans. 

The  bill  of  lading  states  the  contents  of  the  boxes,  two  hun- 
dred in  number,  to  be  tin  plates;  and  in  it  the  goods  are  acknowl- 
edged as  shipped  in  good  order  and  condition.  Upon  their 
receipt  in  New  Orleans,  some  of  the  boxes  were  found  to  be  in 
bad  order.  They  were  examined,  at  the  request  of  plaintiff, 
by  two  persons,  one  of  whom  was  an  inspector  for  a  portion  of 
the  New  Orleans  insurance  companies,  and  the  other  was  a  dealer 
in  hardware.  They  gave  a  certificate  of  the  result  of  their 
inspection,  in  which  tiiey  say,  ''  they  find  the  same  rusted  and 
damp,  apparently  from  the  sweat  and  dampness  of  the  ship's 
hold."  Upon  their  examination  at  the  trial,  they  attributed  the 
injury  to  the  same  cause;  stating  also  that  the  boxes  were  moldy 
and  the  nails  rusty.  It  further  appears  from  the  evidence  that 
this  sweating  of  the  hold  occurs  more  or  less  in  all  vessels,  and 
increases  on  passing  from  a  cold  to  a  warm  dimate.  It  may  be 
partially  relieved  by  ventilation.  The  Abby  Pratt  was  supplied 
with  ventilators  in  the  most  approved  form.  Goods  stowed  low 
are  more  likely  to  escape  injuxy  from  this  sweating  of  the  hold 
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than  those  stored  near  the  deck.  Tin  plates  are  an  article  sus- 
ceptible of  damage  from  this  cause.  The  district  judge  gave 
plaintiff  a  judgment  for  the  amount  claimed,  and  the  defend- 
ants have  appealed. 

The  general  doctrine  as  to  the  liability  of  the  master  and 
ship-owner  is  well  settled.  The  cargo  must  be  taken  on  board 
with  care  and  skill,  and  be  properly  stowed.  All  possible  care 
must  be  taken  of  it  by  the  master  during  the  voyage;  and  he  is 
responsible  for  any  injury  which  might  have  been  prevented  by 
human  foresight  and  prudence,  and  competent  naval  skill,  he 
being  chargeable  with  the  most  exact  diligence.  When  goods 
receipted  for  in  good  order  are  found  to  be  damaged  at  the  end 
of  the  voyage,  the  burden  of  proof  is  on  the  captain  and  ship* 
owner  to  show  that  the  loss  was  occasioned  by  the  act  of  God 
(inevitable  accident,  as  some  express  it)  or  public  enemies. 

The  general  doctrine  is  not  disputed  by  the  defendants;  but 
they  contend  that  the  sweating  of  the  ship's  hold  is  a  peril  to 
which  all  goods  transported  in  ships  are  exposed,  and  which 
must  be  included  among  the  perils  of  the  sea.  It  can  not,  say 
they,  be  entirely  guarded  against;  and  the  testimony  shows 
that  every  usual  and  proper  means  of  ventilation  was  adopted 
on  board  the  vessel.  They  also  rely  upon  the  testimony  of  the 
mate,  that  the  cargo  was  well  stowed. 

A  difficulty  which  interposes  itself  to  our  reversing  the  judg- 
ment on  the  grounds  suggested  is  this:  It  is  in  evidence  that 
goods  which  are  stowed  near  the  deck  are  more  exposed  to  the  ef- 
fects of  the  sweating  of  the  hold  than  those  which  are  stowed  low. 
And  as  the  goods  in  question  were,  from  their  nature,  particu- 
larly susceptible  of  injury  from  that  cause,  it  would  be  impru- 
dent stowage  to  put  them  near  the  deck.  Now,  as  a  part  of  this 
lot  of  tin  plates,  which  was  receipted  for  in  good  order,  arrived 
in  a  damaged  condition,  and  another  lot  of  tin  plates  brought 
by  the  same  vessel  on  the  same  voyage  to  another  consignee  ar- 
rived uninjured,  the  only  reasonable  mode,  under  the  evidence, 
of  accounting  for  the  damage  to  a  portion  of  the  plaintiff's  lot, 
is  by  supposing  it  to  have  been  stowed  in  a  position  where  it 
was  more  exposed  to  the  deleterious  influence.  But  if  it  was  so 
stowed,  it  was  a  fault  on  the  part  of  the  carrier,  who  was  in- 
formed what  the  boxes  contained;  and  he  must  bear  the  result- 
ing loss.  This  is  the  view  of  the  evidence  taken  by  the  district 
judge.  He  observes:  '^  I  infer  from  the  testimony  that  tin  and 
other  goods  liable  to  be  injured  by  dampness  or  water  will  al- 
most to  a  certainty  be  injured  if  they  constitute  the  top  part  of  the 
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cargo.    There  was  nothing  beWeen  the  tin  on  board  the  Abb; 
Pratt  and  her  deck.    The  upper  tier  of  this  tin  was,  therefore, 
exposed  to  probable  if  not  certain  injury/' 
Judgment  affirmed,  with  costs. 

LiABiUTT  or  Vesskl  fob  Damages  to  Goons  WhOiB  nr  TmAmut:  See 
Camenm  t.  Bieht  52  Am.  Dec  670,  and  note  thereto. 


PaTTBBSON  V.   D'AUTBRIVB. 

[9  LounuziA  AntUAii  467.] 
OOMMIBSIOHBBS  Ot  ELECTION  ABE  LlABLB  FOB  RbFUSINO  TO  BSCKITX  VOR 

from  malice  and  intent  to  deprive  a  citizen  of  his  rights  or  with  intani 
to  overawe  and  control  him  in  its  exercise. 

Appeal  from  the  district  court  of  JefTerson.  The  tacts  an 
stated  in  the  opinion. 

A.  W.  Jourdan^  for  the  plaintiff. 

F.  jET.  Thompson,  for  the  defendants. 

By  Court,  Eustis,  C.  J.  This  is  an  action  against  the  com- 
missioners of  an  election,  held  in  the  parish  of  Jefferson,  foz 
damages  for  maliciously  refusing  to  allow  the  plaintiff,  a  dulj 
qualified  voter,  to  give  his  vote  at  a  general  election  in  Novem- 
ber, 1849.  The  district  judge  dismissed  the  petition,  on  the 
ground  that  the  action  could  not  be  maintained.  The  plaintifi 
has  appealed. 

The  plaintiff  alleges  that  his  vote  was  refused  by  the  defend- 
ants maliciously,  in  order  to  injure  him  and  deprive  him  of  his 
l^gal  rights. 

The  judge  erred  in  dismissing  the  plaintiff's  petition*  An 
action  of  this  kind  will  lie  against  the  commissioners  of  an  elec- 
tion, when  their  decision  is  not  the  result  of  error,  but  of 
malice  and  intent  to  deprive  the  citizen  of  his  right,  or  to  over- 
awe and  control  him  in  its  exercise:  Bridge  v.  Odkey^  1  La.  Ann. 
969;  S.  0.,  12  Bob.  (La.)  638;  DwigU  v.  Rice,  5  La.  Ann,  680; 
Jenbina  v.  WcUdron,  11  Johns.  114  [6  Am.  Dec.  869]. 

The  judgment  of  the  district  court  is  therefore  reversed,  and 
the  case  remanded  for  further  proceedings;  the  appellees  paying 
the  costs  of  this  appeal. 

Fbiston,  J.,  did  not  sit  in  this  case. 
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HuBOH  V.  N.  0.  &  C.  R.  R  Co. 

[6  LoumASA  AionJAL,  490.1 

Hasteb  is  not  Liable  to  his  Sebyant  fob  Damaoss  resulting  from  the 
negligence  of  another  servant,  unless  the  latter  is  shown  to  have  been 
habitually  careless  or  unskillful. 

Bbbyant  Undebtakxs,  as  between  Himselt  and  hu  Masteb,  to  run  all 
the  ordinary  risks  of  the  service. 

SsEVAKT  Who  is  Guilty  of  Contbibutobt  Nbolioxnob  is  not  entitled  to 
damages. 

CxTiL  Action  can  not  be  Maintained  undeb  Oommon  Law,  by  the  rela- 
tive, for  the  death  of  a  free  person. 

Appeal  from  the  fifth  district  court  of  New  OrleaxiB.  The 
opimon  states  the  facts. 

Ogden  and  Duncan,  for  the  plaintiff. 
Benjamin  and  Micou,  for  the  defendants. 

By  Court,  Eustis,  C.  J.  (on  rehearing).  The  plaintiff,  the 
widow  of  the  late  Jacob  Hubgh,  suiug  in  her  own  right,  and  aa 
tutrix  of  her  minor  children,  recovered  a  judgment  of  five  thou* 
sand  dollars  against  the  defendants  for  damage  caused  by  the 
death  of  her  late  husband,  by  an  explosion  of  the  boiler  of  a 
locomotive  engine  on  the  Garrollton  Bailroad,  while  under  hia 
management,  as  an  employee  of  the  company  at  a  monthly  salary. 
The  explosion  is  charged  to  have  occurred  without  any  fault  on 
bis  part,  but  solely  from  the  negligence  of  the  company  in  not 
providing  a  safe  and  proper-conditioned  boiler,  etc. 

This  court  reversed  the  judgment  of  the  court  below,  and  ren* 
dered  judgment  for  the  defendants.  One  of  the  grounds  of 
the  reversal  was,  that  the  action  could  not  be  maintained; 
another  was,  that  the  facts  in  evidence  brought  the  case  within 
the  rule,  that  a  master  is  not  liable  to  a  servant  for  damages  re- 
sulting from  the  negligence  of  another  servant,  unless  that  other 
servant  was  habitually  careless  or  unskillful. 

A  very  elaborate  argument  for  a  rehearing  has  been  presented, 
in  which  the  doctrine  of  the  court,  as  to  the  action,  has  been 
reviewed. 

All  our  sympathies  are  necessarily  in  favor  of  relieving  the 
unfortunate  dependents  on  the  daily  labor  of  the  deceased;  and 
the  frequency  of  late  of  deplorable  accidents  of  this  kind  haa 
created  a  general  sentiment  of  indignation  against  those  who,  by 
their  neglect  or  recklessness,  are  the  cause  of  so  much  suffering 
among  the  relatives  of  the  unfortunate  victims.  The  impression 
that  they  ought  to  be  indemnified  results  from  a  sense  of  justice 
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which  all  right-minded  men  must  acknowledge.  Would  not  any 
one  who  had  the  misfortune  to  kill  his  fellow-man  at  once  feel 
a  disposition  to  aid  those  whom  his  act,  however  called  for  by 
necessity,  had  reduced  to  want  or  deprived  of  their  daily  sup- 
port? There  are  few  men  who  would  be  insensible  to  thia 
obligation;  and  accordingly  we  find  in  the  most  approved  writers 
on  natural  law  a  formal  recognition  of  it  as  a  duty.  But  the 
{ground  on  which  Grotius,  with  whom  the  idea  originates, 
places  it,  excludes  all  idea  of  its  forming  a  part  of  the  civil  law, 
or  being  the  basis  of  an  action.  Speaking  of  the  indemnify  to 
be  made  in  cases  of  injury,  he  goes  on  to  state  some  examples  of 
what  the  indemnity,  which  the  party  conmiitting  the  wrong  is 
ibound  to  make,  consists. 

A  man  who  has  unjustly  killed  another  ought  to  pay  the  ex- 
penses incurred  for  his  physician?,  and  give  to  those  whom  the 
-deceased  was  bound  to  support,  as  his  father  and  mother,  his 
women  and  his  children,  the  amount  of  their  maintenance, 
•according  to  the  age  of  the  deceased.  Thus  Hercules,  having 
«Iain  Iphytus,  paid  a  fine  to  his  children,  in  order  to  secure 
more  easily  an  expiation  of  his  crime.  A  commentator  of 
Aristotle  says,  that  what  one  gives  to  the  wife,  the  children, 
and  other  dependents  of  the  person  slain,  is  given  in  some  sort. 
*'  When  I  speak  of  homicide,  I  mean  an  unjust  homicide,  that 
is,  one  committed  by  a  person  who  had  no  right  to  do  the  act 
from  which  the  death  has  ensued.  If  one  has  the  right  to  en- 
danger the  life  of  another,  however  one  may  have  sinned  against 
charity,  as  in  case  of  not  taking  to  flight,  he  is  not  responsible 
for  the  death,  so  far  as  relates  to  the  indemnity  of  which  we  are 
now  treating.  Besides,  a  price  may  be  put  upon  the  life  of  a 
slave,  who  can  be  sold;  but  the  life  of  a  free  person  is  not  sus- 
ceptible of  valuation."  The  author  refers,  in  a  note  to  the  title 
in  liber  9  of  the  digest,  which  is  the  title,  De  his  qui  effenderini, 
which,  in  case  of  a  free  man's  having  been  injured  by  an  object 
thrown  into  the  street,  provides:  '*Cicatricem  cavJtem  avU  defor- 
tniiatis  nulla  sU  (Bslemaiio,  quia  liberum  corpus  nullum  recipU  cbs- 
timationem" — ^there  is  no  estimate  made  of  the  scars  or  deform- 
ity produced,  because  the  value  of  the  body  of  a  free  man  can 
not  be  estimated  in  money. 

This  author  did  not  profess  to  treat  of  jurisprudence,  but  he 
declared  the  principles  of  natural  law  and  the  laws  of  nations, 
from  the  writings  of  the  philosophers,  poets,  historians,  and 
orators  of  antiquity.  He  does  not  confound  one  with  the  other, 
and  distinguishes  both  from  the  civil  or  municipal  law.    He,  it 
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yriU  be  observed,  is  obliged  to  consider  this  indemnity  rather  aa 
«  matter  of  gift  or  liberality;  an  aSait  of  conscience,  rather  than 
an  obligation  of  strict  duty. 

Butherford,  in  his  Institutes  of  Natural  Law,  dissents  from 
the  opinion  of  Grotius,  in  his  discrimination  between  the  valua- 
iion  of  the  life  of  a  free  man  and  of  a  slave,  and  thinks  that,  in 
case  of  the  slaying  of  either,  his  life  can  be  estimated  according 
to  the  interest  which  those  who  survive  have  in  it:  Book  1,  c. 
17,  sec.  9. 

It  is  understood  that  the  present  action  is  founded  upon  the 
direct  injury  to  themselves  by  the  death  of  Hubgh,  from  the 
causes  alleged  in  the  petition;  and  is  not  attempted  to  be  main- 
tained as  a  right  transmitted  to  them  through  the  deceased. 
The  right  of  action  is  claimed  on  the  ground  on  which  it  has 
been  allowed  in  France;  the  articles  of  the  codes  of  that  coun- 
tiy  and  of  Louisiana  being  identical,  which  provide  that  eveiy 
act  whatever  of  man  that  causes  damage  to  another,  obliges  him 
by  whose  fault  it  happened  to  repair  it:  Code  Napoleon,  1382; 
La.  Code,  2294.  A  veiy  thorough  consideration  of  the  subject 
brought  us  to  the  conclusion  that  the  interpretation  and  appli- 
cation of  the  article  1882  of  the  code  Napoleon,  adopted  by  the 
<iourt  of  cassation  in  relation  to  the  responsibility  of  the  slayer 
to  the  widow  and  heirs  of  the  deceased,  were  not  consistent  with 
our  jurisprudence,  and  consequently  inadmissible.  We  found 
no  precedent  for  any  such  action,  though,  unfortunately,  occa- 
sions for  its  exercise  have  been  but  too  frequent  within  our  bor- 
ders; and  with  the  learning  and  research  which  have  distin- 
guished our  bar  for  nearly  half  a  centuiy,  the  singular  fact 
remains  unexplained,  that  up  to  the  present  suit  no  such  right 
of  action  has  been  asserted.  There  can  have  been  but  one  cause 
for  this;  and  that  is,  the  universal  conviction  of  the  bench  and 
the  bar  that  no  such  action  could  be  maintained. 

It  certainly  is  incumbent  on  the  plaintiff  to  show  that,  under 
our  laws,  the  death  of  a  free  person  can  be  the  ground  of  an 
action  of  damages.  That,  as  a  general  principle,  no  such  rule 
prevailed  under  the  Boman  law,  we  think  may  be  affirmed.  If 
it  existed,  it  has  escaped  the  research  of  Gibbon  and  of  Makel- 
day;  and  the  diligence  of  counsel  has  refeiied  us  to  no  text  or 
commentator  which  authorizes  the  opinion  that  the  action  was 
allowed.  The  Aquilian  law  gave  actions  for  injury  done  by  the 
death  of  slaves  and  certain  animals,  which  it  mentions  by  name. 
The  title,  De  his  qui  effunderint  vd  dejecerird^  thus  provides  for 
the  case  of  a  free  man  killed  by  something  being  thrown  in  the 
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public  way  from  a  building.  If  it  is  a  free  man  who  has  been 
killed,  damni  cestimatio  non  fit  in  duphim^  quia  in  homine  libero^ 
nulla  corporis  Cdstimaiio  fieri  potest;  but  in  this  case  the  fine  is  of 
fifty  pieces  of  gold:  Ff.,  lib.  9,  tit.  3,  sec.  3.  The  law  de  suls- 
pensis  is  to  the  same  effect,  and  had  for  its  object  the  prevention 
of  accidents  in  the  public  way.  They  were  penal  laws,  and  the 
special  provisions  they  contain  are  rather  in  affirmance  of  the 
non-ezist^ence  of  the  principle  which  would  give  an  action  ta 
the  heir  for  damages  caused  by  the  death  of  his  ancestor. 

Far  be  it  from  us  to  undertake  to  state  affirmatively  that  any 
given  text  is  not  to  be  found  in  the  mass  of  matter  composing 
the  corptLS  juris  civilis.  Finding  no  rule  laid  down  in  any  of 
the  elementaiy  writers  on  which  the  action  could  be  maintained, 
and  bearing  in  mind  the  principle  so  frequentiy  recognized  in 
the  digest,  that  the  life  of  a  free  man  can  not  be  made  the  sub- 
ject of  valuation,  we  thought  that  an  action  of  this  kind  could 
not  be  maintained  under  the  Boman  law:  Dig.  14,  tit.  11;  J9e- 
lege  BJiodia  de  Jacta,  sec.  2,  1.  JacturoB  summam  pro  rerum 
pretio  distribui  oportet.  Corporum  liberorum  cesHmationem  nul- 
lam  fieri  posse:  Dig.  9,  tit.  1,  sec  4. 

The  Spanish  law  provided  with  great  particularity  for  the 
reparation  of  wrongs,  and  for  the  remedy  to  be  exercised  by  and 
against  heirs  in  these  cases.  It  would  seem  that  every  possible 
case  to  be  reached  by  the  law  was  provided  for;  a  recapitulation 
of  them  would  rather  afford  mirth  than  instruction.  The  only 
case  in  which  we  discover  any  responsibility,  except  to  punish- 
ment for  homicide,  is  that  relating  to  barbers,  who  are  required 
to  exercise  their  trade  in  particular  places,  so  that  they  whom 
they  shave  may  sustain  no  damage.  The  law  provides  that  if  a 
barber  be  shaving  a  man,  and  any  one  push  him  in  any  manner, 
so  that  he  kill,  wound,  or  hurt  the  person  whom  he  is  shaving* 
he  by  whose  fault  it  was  done  will  be  bound  to  make  reparation 
therefor,  etc.  This  solitaiy  case,  if  it  gave  the  heir  an  action 
for  the  death  of  his  ancestor,  would  rather  prove  the  necessity 
for  making  a  special  provision  for  it,  and  presupposes  the  gen- 
«jral  rule  to  which  it  is  an  exception :  Institutes  of  the  Law  of 
Spain,  partida  7,  tit.  15,  law  27;  Id.,  tit  7,  9.  We  can  find 
nothing  in  the  laws  of  Spain  which  authorizes  this  action,  or 
which  presupposes  any  such  right  of  action  to  exist,  and  are 
satisfied  that,  as  a  general  rule  under  both  systems,  actions  for 
injuries  to  the  person  are  strictiy  personal;  and  that  there  is  no 
recognized  principle  in  either  in  which  the  plaintiff's  action  can 
be  maintained. 
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The  obligation  resultdng  from  a  tort  can  only  be  the  ground 
of  an  action  when  the  obligation  is  recognized  and  ratified  by 
the  law:  for  by  far  the  greater  portion  of  the  wrongs  to  which 
we  are  exposed  in  our  artificial  condition  of  society  the  law  does 
not  afford  any  redress.  The  redress  is  of  necessity  confined  to 
legal  rights,  for  which  the  law  has  provided  an  action  or  inflicts 
a  punishment:  3  Bla.  Com.  23, 117;  Pothier  on  Obligations,  No. 
1, 197. 

We  now  come  to  consider  whether  the  plaintiff's  right  of  ac- 
tion is  authorized  by  the  articles  of  our  code.  The  article  2294 
of  our  code  provides,  that  every  act  whatever  of  man  that  causes 
damage  to  another  obliges  him  by  whose  fault  it  happened  to 
repair  it.  The  provisions  of  this  article,  however  general  and 
comprehensive  its  terms  may  be,  are  found  more  than  once  re- 
cited in  terms  equally  general  and  comprehensive  in  the  laws  of 
the  fifteenth  title  of  the  seventh  partida.  The  article  was  in- 
serted in  the  code  of  1809,  at  a  time  when  the  Spanish  laws 
were  in  force.  It  was  put  and  retained  to  this  time  in  the  code, 
not  for  the  purpose  of  making  any  change  in  the  law,  but  be* 
cause  it  was  a  principle  which  was  in  its  proper  place  in  the 
code;  a  principle  which  would  be  equally  recognized  as  a  neces- 
sary conservative  element  of  society,  and  equally  obligatory, 
whether  it  was  formally  enacted  in  a  code  or  not.  Would  an 
injunction  in  an  article  of  a  code,  jus  suum  cuique  tribuendi,  or» 
sic  lUendi  tuo  ut  alienum  non  loedaa,  under  the  duties  implied,  be 
more  extensive  or  more  obligatory?  Merlin,  in  giving  his' con- 
clusions before  the  court  of  cassation,  in  the  case  of  Michel, 
Beynier  et  aZ. ,  respecting  the  article  1882  of  the  code  Napoleon, 
which  is  identical  with  the  article  2294  of  our  code,  says:  ''  The 
principle  laid  dovni  in  article  1382  is  not  new.  It  is  dravni  from 
the  natural  law;  and  long  before  the  Napoleon  code,  the  Eoman 
laws  had  solemnly  proclaimed  it;  long  before  that  code,  the 
French  laws  had  recognized  and  assumed  its  existence:"  Mer- 
lin, Bep.,  verbo.  Reparation  Civile,  sees.  2,  3,  bis. 

Totdlier  thus  alludes  to  this  article:  *'See  how  the  learned 
Domat,  in  his  clear  and  precise  siyle,  has  developed  the  prin- 
ciples consecrated  in  our  articles  1382  and  1383:  'All  losses, 
all  damagea  which  may  come  from  the  act  of  a  person,  whether 
from  imprudence,  levify,  ignorance  of  what  he  is  bound  to 
know,  or  other  like  faults,  however  light  they  may  be,  ought  to 
be  repaired  by  him  whose  imprudence  or  other  fault  has  caused 
them.  It  is  a  tort  that  he  has  committed,  though  he  may  have 
bad  no  intention  to  injure.'    It  is  in  this  that  the  quasi  ddU 


570  HuBGH  u  N.  0.  &  0.  R  R  Co       [Louisiaaai 

difiEers  from  the  delU  and  dolr*'  Toullier,  toI.  11,  sec.  153;  Domat, 
Civil  Law,  b.  2,  tit.  8,  sec.  4. 

The  argument  is,  that  the  article  2294  must  be  interpreted  in 
the  same  sense  here  as  the  article  1382  is  interpreted  in  the 
courts  of  France;  that  so  important  a  provision  would  not  have 
l)een  taken  literally  from  the  French  code,  without  any  restric- 
tion or  reservation  being  made,  unless  it  was  designed  to  re- 
ceive the  same  construction  as  it  was  known  to  receive  in 
France.  So  far  as  the  fact  is  concerned,  of  the  interpretation 
given  by  the  court  of  cassation  to  that  article  being  known  in 
Louisiana  when  the  code  of  1809  was  adopted,  our  impression 
is  against  it.  The  dates  of  the  decisions  of  that  court,  cited  by 
the  learned  counsel,  are  subsequent  to  that  time;  and  the  de- 
claration of  the  imperial  attorney  general,  in  the  case  just  cited, 
in  the  year  1813,  rather  weakens  the  supposition  of  there  being 
any  fixed  interpretation  of  the  article,  as  contended  for.  Within 
the  memory  of  several  who  are  still  actively  engaged  in  the  pro- 
fession, there  was  a  period  in  which  the  jurisprudence  of  that 
court  was  not  generally  known  in  Louisiana.  Indeed,  it  was 
not  until  after  the  general  peace,  in  1816,  that  the  means  of  ob- 
taining that  knowledge  was  afforded  by  the  introduction  of 
Toullier  and  other  works,  commenting  upon  the  code  Napoleon. 
The  course  adopted  by  our  predecessors,  upon  whom  was  im- 
posed the  delicate  and  difficult  task  of  interpreting  and  apply- 
ing the  provisions  of  the  codes — a  course  in  which  we  have  felt 
ourselves  bound  to  continue,  in  expounding  and  applying  these 
provisions — ^we  think  is  an  answer  to  the  argument.  Conced- 
ing it  to  be  true,  that  the  present  jurisprudence  is  as  stated  by 
counsel,  and  that  the  decisions  of  the  court  of  cassation,  on  this 
article,  are  correct — ^a  proposition  which  we  have  no  interest  in 
questioning— does  it  follow  that  our  decisions  ought  to  be  the 
same  on  the  article  in  our  code  which  is  identical?  We  think 
not;  and  for  this  reason,  that  the  systems  to  which  the  articles 
apply  are  not  similar. 

This  court,  and  the  former  supreme  court,  have  derived  great 
assistance  from  the  decisions  of  the  court  of  cassation  (which 
on  all  proper  occasions  has  been  acknowledged),  on  the  articles 
of  the  Napoleon  code  similar  to  those  of  our  own  code;  but  the 
benefit  to  be  derived  from  such  decisions  is  necessarily  limited 
tc  those  cases  in  which  the  articles  are  to  be  applied  to  similar 
systems,  or  to  a  similar  jurisprudence.  A  large  portion  of  the 
code  of  1808  was  taken  from  the  Napoleon  code:  the  differences 
between  the  two  codes  resulted  from  the  Spanish  law  being  the 
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(aw  of  Louisiana.  The  laws  of  Spain  remained  in  force  and 
unrepealed  until  1828.  Our  courts  were  called  upon  to  apply 
the  articles  of  the  code  to  the  law  as  it  existed  at  the  time;  and 
the  decisions  made  in  this  state  of  things  form  the  present  juris- 
prudence of  the  state. 

It  seems  to  be  evident,  that  the  decisions  of  the  court  of 
cassation,  to  whatever  extent  they  may  have  been  considered 
as  furnishing  a  safe  guide  to  the  application  of  the  articles  of 
the  code  of  Louisiana,  similar  to  those  of  the  French  code,  in 
cases  in  which  the  former  jurisprudence  was  similar  to  that  of 
France,  would  cease  to  be  applicable  in  those  subjects  of  law 
in  which  the  jurisprudence  of  the  two  countries  was  different. 
The  application  of  the  article  of  the  code  Napoleon  to  be  made 
is  to  the  law  of  France;  and  would,  under  the  sanction  of  that 
distinguished  tribunal,  furnish  a  safe  rule  in  cases  where  the 
law  was  similar;  and,  of  course,  no  rule  whatever,  where  the 
law  was  materially  different.  In  the  case,  therefore,  under  con- 
sideration, the  law  being  different  in  Louisiana  from  that  of 
France,  as  the  latter  is  assumed  to  be,  in  argument;  and  the 
application  of  the  article  being  to  the  law  of  Louisiana,  and  not 
to  that  of  France,  the  import  and  sense  of  the  article  become 
entirely  an  open  question;  and  the  responsibility  of  determining 
its  application  is  thrown  upon  the  court  without  the  aid  of  any 
authority,  and  unrestricted  by  any  interpretation. 

Previous  to  the  adoption  of  the  code  Napoleon,  the  traces  of  the 
legislation  of  the  conquerors  of  Gaul  were  everywhere  percepti- 
ble throughout  the  kingdom,  and  the  code  itself  has  not  entirely 
efiiEkced  them.  Subject  to  the  power  of  Rome  for  more  than  five 
centuries,  conquered  afterwards  by  the  Franks,  the  Roman 
law  and  the  Germanic  customs  became  the  sources  of  the  law  in 
France.  In  the  south,  the  Roman  law  prevailed;  being  near  the 
territory  of  Rome,  the  first  conquered,  and  the  last  subjected  to 
the  power  of  the  Franks.  A  pe^  of  the  north  also  retained  the 
Roman  law;  it  having  long  remained  separated  from  France. 
The  rest  of  the  north  and  the  whole  center  of  France,  where  the 
Franks  planted  and  maintained  themselves,  more  particularly 
observed  the  Germanic  usages.  Hence,  the  distinction  of  the 
pays  de  droit  ecrit,  and  the  pays  de  droit  couiumien.  In  the  pays 
de  droU,  there  were  certain  places  and  cities,  which  had  their 
local  customs  in  derogation  and  exception  of  the  Roman  law;  as 
Bordeau,  Toulouse,  Montpelier,  and  others. 

France,  in  its  present  extent,  having  been  formed  by  the  an* 
nexation  of  adjoining  territories,  they  were  permitted  to  main- 
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tain,  as  far  as  practicable,  their  laws  and  usages.  Hence  several 
hundreds  of  different  customs  prevailed  in  the  different  portions 
of  her  territory,  until  the  supreme  authority  of  the  Napoleon 
code  was  established  throughout.  The  authors  of  that  immortal 
work,  in  its  formation,  permitted  to  remain  whatever  it  was  not 
necessary  to  destroy;  and  as  far  as  practicable,  sought  to  make 
a  oomproxhise,  as  it  were,  between  the  customs  and  the  Boman 
law. 

Under  the  Boman  law,  any  dtisen  could  institute  a  prosecu- 
tion  for  a  crime.  In  France,  the  right  was  vested  in  the  public 
officer;  but  the  relations  of  the  deceased,  in  case  of  homicide, 
had  the  power  of  prosecuting  the  slayer.  The  reparation  sought 
partook  of  a  punishment  and  a  debt.  It  was  adjudged  equally 
in  favor  of  the  accused  and  the  accuser:  in  favor  of  the  accused 
and  against  the  accuser,  if  he  was  innocent;  and  in  favor  of  the 
accused,  if  he  maintained  his  accusation.  Pothier,  Procedure 
Oriminelle,  sec.  2;  Merlin  Bep.,  ver^,  Beparation  Civile. 

The  probability  is,  that  originally  all  prosecutions  for  homi- 
cide were  at  the  instance  of  the  relatives  of  the  deceased. 
Blackstone  assigns  a  northern  origin  to  this  custom,  which  pre- 
vailed in  England.  The  appeal  spoken  of  as  a  criminal  prosecu« 
tion  denotes  an  accusation  by  a  private  subject  against  another, 
demanding  punishment  rather  on  account  of  the  particular 
injury  suffered  than  for  the  offense  against  the  public:  4  Bla. 
Com.  313.  The  sum  adjudged  was  known  to  the  ancient  juris- 
prudence of  France  under  the  name  of  fine;  the  same  as  that 
adjudged  for  the  benefit  of  the  owner.  In  the  examination  of 
this  subject,  we  have  not  been  able  to  find,  in  any  of  the 
authors,  that  this  mode  of  prosecution  had  any  definite  origin; 
or  that  the  right  to  receive  reparation,  on  the  part  of  the  rela- 
tion, for  the  death  of  the  slain,  had  any  foundation  in  the 
Boman  law. 

Conceding  that  it  was  the  intention  of  the  framers  of  the 
code  Napoleon  to  embrace  the  civil  rejMtration  of  an  injury 
caused  by  homicide  to  the  relations  of  the  deceased,  and  that 
the  court  of  cassation  decided  correctiy  in  the  interpretation 
and  application  of  the  article  1382,  we  do  not  feel  authorized 
to  give  to  the  similar  article  of  our  code  the  same  application, 
in  a  system  of  laws  different  from  that  prevailing  in  France,  in 
which  the  code  Napoleon  was  to  operate. 

We  consider  it  unquestionable,  that  no  civil  action  can  be 
maintained  under  the  common  law  by  the  relations,  for  the 
death  of  a  free  person.      The  authorities  which  have  been 
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adduced  and  commented  upon,  we  think,  conclttBiyelj  show  it. 
Finding  that  no  such  action  was  even  instituted  in  this  state, 
our  inquiries  were  necessarily  directed  to  the  examination  of 
the  former  jurisprudence  of  Louisiana,  in  order  to  ascertain 
whether  the  action  could  be  based  on  any  well-recognized  prin- 
ciple in  the  Boman  or  the  Spanish  laws.  If  the  uniform  under- 
Btanding  of  the  l^tr,  deducible  from  the  fact  that  no  such  suit 
was  ever  brought,  has  recognized  the  prevalence  of  the  same 
principle  in  this  state  which  has  obtained  in  England  and 
the  United  States,  the  present  state  of  things,  on  this  subject, 
it  would  not  be  proper  to  disturb  for  light  reasons,  or  for  any- 
thing short  of  a  clear  and  decided  command  of  the  law.  There 
is  nothing  shown  which  would  authorize  a  court  to  abandon  a 
course  which  has  been  followed  by  a  people  with  whom  a  regard 
for  all  personal  rights  is  paramount,  and  from  whom  we  have 
derived  a  large  portion  of  our  laws,  and  been  continued  in  by 
the  states  of  the  Union.  In  England,  the  law  has  been  recently 
changed;  and  it  will  rest  vrith  the  legislative  power  alone  to 
provide  the  remedy  sought,  if  public  policy  requires  its  intro* 
duction. 

On  the  merits,  we  think  the  case  is  clearly  vrith  the  defend- 
ants. We  thought  that  by  the  deceased's  own  want  of  care,  he 
contributed  to  the  disaster  on  which  the  plaintiffs  found  their 
action;  and  on  that  ground  as  well  as  on  that  stated  in  the 
opinion  of  the  court,  resulting  from  the  authorities  cited,  the 
plaintiffs  have  no  claim  for  damages  against  the  defendants. 

The  rehearing  is  therefore  refused. 

LiABiUTT  OF  Master  to  Servant  fob  Damages  BasmnsG  from  Nbo- 
uosNCB  OF  Fellow-servant. — ^A  master  is  not  liable  to  servant  for  negli- 
gence of  feUow-servant,  although  the  latter  is  the  foreman:  Broum  v. 
MaxweU^  41  Am.  Dec.  771y  and  note  referring  to  other  cases  pablished  in 
this  series. 

Plaintiff  Gnnar  of  Niouosnob  Contbibutino  to  Injubt  occasioned 
by  defendant's  negligence  can  not  recover  therefor:  Kemmrd  v.  BwrUm^  41 
Am.  Deo.  2499  and  note. 
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[6  IioinsiUE4  AxavAt.,  668.] 
OoBTBAora  Madb  bt  Written  Commitnioation  between  itrideati  ol  dil* 

f erent  ooontries  will  be  considered  as  made  in  the  country  where  the 

final  assent  is  given. 
Oobtbaot  Maps  in  Fobuon  Countbt  by  an  agent  without  authority, 

which  is  afterwards  ratified  by  the  principal,  wiU  be  oonsidsred  as  made 

in  the  country  where  the  latter  resides. 
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AsnomiBNT  for  Benefit  of  Crbditobs,  when  made  in  a  oonntry  where 
ench  MBignments  are  legal,  will  be  valid  against  all  crediton  who  ue 
residentB  of  conntriee  governed  by  similar  laws. 

AssiOKMSMT  FOB  BENEFIT  OF  Ceeditobs,  when  made  in  New  York  and 
valid  there,  will  be  treated  as  valid  in  Txwiisiana. 

Appeal  from  the  fourth  district  court  of  New  Orlfiana.  The 
&cts  are  stated  in  the  opinion. 

A.  N.  Ogden,  for  the  plaintiff. 

W.  O.  HcuMMT^  for  the  defendants. 

By  Court,  Eusns,  C.  J.  This  suit  was  commenced  by  attach^ 
ment.  The  appeal  is  taken  by  the  plaintiff,  from  a  judgment 
of  the  court  of  the  fourth  district  of  New  Orleans,  diismissing 
his  petition,  on  the  ground  that  no  property  of  the  defendants 
'was  attached.  The  plaintiff  attached  certain  assets  in  the  hands 
of  Eugene  Bousseau,  under  process  of  garnishment.  The  gar- 
nishee claims  to  hold  the  assets,  as  assignee  of  the  defendants, 
for  the  use  of  their  creditors.  The  plaintiff  traversed  the  an« 
swers  of  the  garnishee,  and  alleged  that  the  assignments  under 
which  he  claims  to  hold  are,  on  their  face,  fraudulent,  null,  and 
void  as  to  creditors;  and  that  no  title  to  the  property  was 
thereby  vested  in  the  assignee,  which  can  prevail  against  his 
attachment.  The  argument  before  us  is  on  the  validity  and 
effect  of  the  assignments. 

Edward  Bonnaffee  and  Charles  Bonnaffee  were  merchants,  re- 
siding in  Havre,  France,  and  there  trading  under  the  name 
of  Bonnaffee  &  Co.  The  assignment  purports  to  be  made  by 
them  in  favor  of  Eugene  Bousseau,  by  their  attorney  in  fact, 
Charles  Bonnaffee,  in  the  city  of  New  York,  on  the  eleventh  of 
December,  1847.  It  purports  to  transfer  to  the  assignee  all  the 
property  of  the  firm  of  Bonnaffee  &  Co.,  all  the  assets,  etc., 
originating  from  or  connected  with  a  bankrupt  banking  concern 
in  the  state  of  Mississippi;  and  to  be  in  furtherance  of  a  cer- 
tain other  assijgnment,  bearing  the  same  date,  made  by  the  said 
Bonnaffee  &  Co.  to  Victor  Delannay  and  Charles  Sagony,  of  the 
city  of  New  York.  This  assignment  is  also  signed  by  Charles 
Bonnaffee,  as  attorney  in  fact  of  Bonnaffee  &  Co.,  of  Edward 
and  Charles  Bonnaffee.  Both  of  these  assignments  were  after- 
wards formally  ratified  by  the  principals  in  France. 

The  plaintiff  is  the  holder  of  several  bills  of  exchange,  drawn 
by  the  agent  in  New  York,  in  the  name  of  the  firm,  on  the 
house  in  Havre,  protested  for  non-acceptance  and  non-payment. 
His  residence  is  in  the  city  of  New  York.    In  considering  by  vir* 
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tue  of  what  system  of  laws  the  riglits  of  the  respective  parties,  in 
relation  to  the  assignment,  are  to  be  determined,  the  first  ques- 
tion among  those  raised  in  argument,  to  be  determined,  is,  as 
to  the  place  in  which  the  contracts  were  made  in  a  legal  sense. 
They  were  both  signed  in  the  city  of  New  York,  by  Charles 
Bonnaffee,  as  agent.  That  in  favor  of  Delannay  and  Sagony, 
so  far  as  they  are  concerned,  may  be  considered  as  having  been 
executed  in  that  city;  as  they  both  resided  there  and  signed  the 
assignment.  That  in  favor  of  Bousseau,  he  at  the  time  being 
a  resident  of  Jackson,  in  the  state  of  Mississippi,  may  be  con- 
sidered, so  far  as  he  is  concerned,  as  executed  in  that  state;  as 
the  last  consent  may  be  held  to  be  given  by  his  acceptance  of 
the  assignment.  But  whether  to  be  considered  as  executed 
there  or  in  New  York,  as  the  laws  in  relation  to  instruments  of 
this  class  are  not  supposed  to  be  different,  it  is  not  material  to  in- 
quire. The  difficulty  appears  to  be,  the  place  in  which  the  con- 
tracts were  made  by  Edward  Bonnaffee  and  Charles  Bonnaffee, 
the  parties  of  the  first  part  to  the  assignments. 

It  is  not  insisted  that  the  assigimients,  as  made  by  the  agent 
in  New  York,  derive  any  validity  from  his  signing  them,  as  his 
authority  to  make  them  has  not  been  shown.  But  the  formal 
ratification  of  both  instruments,  by  the  parties  in  Havre,  is 
urged  as  supplying  this  original  want  of  authority  on  the  part 
of  the  agent.  It  is  held,  that  in  cases  of  contracts,  made  be- 
tween persons  who  are  separated  from  each  other  in  different 
countries,  by  written  communication,  the  contracts  are  consid- 
ered as  made  in  the  country,  and  subject  to  its  laws,  where  the 
final  assent  has  been  given.  This  rule  is  laid  down  by  Casaregis, 
in  his  one  hundred  and  seventy-ninth  discourse;  and  was  recog- 
nized by  the  supreme  court,  in  the  case  of  Whiston  v.  Stodder, 
8  Mart.  95  [13  Am.  Dec.  281].  In  case  of  a  contract  made  in 
a  foreign  country,  by  an  agent  without  authority,  which  the 
principal  at  home  afterwards  ratifies,  the  contract  is  consid- 
ered as  made  in  that  foreign  country,  because  the  ratification 
relates  back  tempore  et  loco^  and  is  eqidvalent  to  an  original 
authority:  2  Casaregis,  p.  210,  discourse  179,  sec.  20.  The 
property  upon  which  the  assignments  were  to  operate,  so  far  as 
this  case  is  concerned,  must  be  considered  at  the  time  as  being 
in  the  state  of  Mississippi  or  of  New  York;  therefore,  there 
can  be  no  question  as  to  the  laws  by  which  the  effect  of  the  as- 
ognments,  in  relation  to  the  attaching  creditor,  are  to  be  tested. 

Neither  of  the  assignments  purports  to  have  any  other  object 
than  an  equal  distribution  of  the  property  of  the  firm  in  the 
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United  States  among  their  creditors,  ^thout  discrimination,  or 
to  make  anj  appropriation  of  it,  except  that  which  the  law  of 
France  and  of  Louisiana  would  itself  make.  Their  purpose 
was  laudable  in  every  point  of  view,  and  one  which  the  laws  of 
every  state  must  approve  and  encourage.  We  think,  from  the 
authorities  adduced,  that  the  assignments  are  unquestionably 
valid  under  the  laws  of  New  York.  We  are  bound  to  consider 
the  decisions  of  the  courts  of  the  last  resort  of  that  state  as  evi- 
dence of  what  the  law  is. 

The  case  of  Cunningham  v.  Freeborn,  11  Wend.  241,  appears 
to  afford  a  complete  answer  to  the  objections  taken  by  the  coun- 
sel of  the  plaintiff,  to  the  validity  of  the  assignments.  The  dis- 
trict judge,  in  his  written  opinion,  has  given  his  conclusions  on 
the  law  of  the  case,  in  which  we  fully  concur.  The  several 
grounds  of  objection  to  the  assignments  have  been  examined  in 
detail,  in  the  written  argument  of  the  counsel  for  the  assignee. 
As  the  questions  raised  involve  points  in  a  jurisprudence  which 
is  not  our  own,  we  do  not  feel  ourselves  called  upon  to  do  more 
than  give  the  result  of  our  investigations,  which  is  in  favor 
of  the  validity  of  the  assignments  under  the  law  by  which  they 
are  to  be  tested;  and  that  they  vest  the  property  conveyed  in  the 
assignee,  subject  to  the  trusts,  for  the  benefit  of  all  the  creditors. 
The  interest  thus  created  can  not  be  defeated  by  the  attaching 
creditor,  in  the  case  presented  to  us. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with 
costs. 


FoBUON  AssioNMXNTS,  Vauditt  ov:  See  Rkhardmm  v.  LeamU^  45  Am, 
Dea  90;  PrtmdaU  ete.  qf  Nalcha  v.  Minor,  48  Id  727f  sad  BotM  to  nine, 
referring  to  other  oaeee  pabUehed  in  this  seriee. 


Bbyan  v.  GiiASgl 

[6  LovmAXA  AaauAZi,  740.] 

fUiM  ov  Jmfbovxmxnts  upon  Public  Lands  to  one  who  hM  »  right  to 
pre-emption  will  oonetitate  »  valuable  and  l^gal  oonrideration  for  a  prom- 
issory note. 

Afpkal  from  the  distiiot  court  of  OlaibooM.    Tha  laota  aie 
stated  in  the  opinion. 

Zaioson  and  Fuller,  for  the  plaintiffii, 

Spoffard  and  Bay,  for  the  defendant 
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By  Ootirty  Pbbbtok,  J.  This  suit  is  bronght  on  a  promissory 
note,  given  by  the  defendant  to  Green  Allen>  for  an  improve- 
ment on  the  publio  land.  The  improvements  consisted  of  good 
log  cabins  and  a  hundred  and  fifiy  acres  of  cleared  land.  Al- 
len had  lived  upon  the  land  until  he  had  lost  the  right  of  pur- 
chasing it  from  the  United  States  by  pre-emption.  Still,  the 
improvements  were  valuable  to  him.  It  was  a  home  for  his 
family,  establishe*!  by  his  labor.  The  quantity  of  cleared  land  was 
sufficient,  also,  to  enable  him  to  support  a  family,  and  no  one 
could  dispossess  him  except  the  United  States,  or  their  vendees. 
It  is  to  be  presumed,  too,  until  the  contrary  appears,  that  he  made 
the  improvements,  not  as  a  trespasser,  but  with  the  laudable  and 
lawful  purpose  of  entering  it,  and  may  have  been  prevented  by 
his  poverty  from  purchasing  it  from  the  government. 

We  have  no  reason  to  believe  that  the  defendant  purchased 
the  improvements  with  a  view  to  trespass  on  the  public  land, 
but,  on  the  contrary,  are  bound  to  presume  that,  being  in  a 
situation  to  enter  the  land,  the  defendant  not  only  bought  ih» 
the  improvements,  but  ijntended  to  purchase,  and  did  purchase, 
the  right  of  occupancy,  with  a  view  to  acquire  the  land  by  pre- 
emption ,  upon  his  own  possession.  The  improvement  was  there- 
fore valuable  also  to  the  defendant,  and  he  enjoyed  the  value  for 
a  year,  and  might  have  entered  the  land;  but  changing  his  mind 
or  being  unable  to  enter  it,  he  offered  it  for  sale,  to  afford 
others  the  opportunity  to  enter  government  land  already  im- 
proved without  appropriating  to  himself  the  result  of  another's 
labor,  which  in  morals  belongs  to  him,  although  not  protected 
by  law. 

The  purchaser  of  the  improvements,  in  this  case,  being,  as  wa 
presume,  entitled  to  enter  the  land,  and  havingpurchased  them 
for  that  purpose,  they  afforded  a  valuable  and  legal  considera- 
tion for  the  note  sued  upon.  And  in  this  respect,  the  case  dif- 
fers from  those  relied  upon  in  which  the  purchaser  of  the 
improvements  could  not  have  entered  the  land. 

The  judgment  of  the  district  court  is  reversed;  and  it  is  de- 
creed that  the  plaintiffs  recover  from  the  defendant  the  sum  of 
five  hundred  dollars,  with  interest  at  the  rate  of  eight  per  cent, 
from  the  first  day  of  January,  1849,  until  paid,  and  costs  ia 
both  courts. 


iMPBOvnoom  ov  Poblio  Lahds  Bbooonxisd  ab  VBonaatt  See  SwUur 

T.  SUXef ,  44  Am.  I)ea  723,  and  note  790,  imfonag  to  othflroMMia  this  i 
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State  v.  Smith. 

[33  Haihs,  809.] 
OOMMOH-LAW  EULS  THAT  DbATH  OocnBRIKG  BT  AOT  OV  OlTB  in  pomiit  of 

ftn  nnlawfol  design,  without  any  intention  to  kill,  will  be  either  murder 
or  manslaughter  according  as  the  intended  offense  is  a  felony  or  only  a 
misdemeanor,  is  in  force  in  Maine. 

DismianoN  between  Felony  and  Misdemeanor  in  case  of  offense,  in  per- 
petration of  which  another's  death  is  caused,  depends  upon  the  gradua* 
tion  made  by  statute,  not  upon  the  common-law  classification. 

OmNSE  Which  bcat  be  Punished  bt  Imprisonment  in  State  Peoon  is 
a  felony  under  the  Maiue  statute,  and  its  character  remains  wichanged 
by  the  fact  that  it  may  also  be  punished  merely  by  imprisonmept  in  the 
county  jail  or  by  imposition  of  a  fine. 

PSIBONER  IS  TO  BE  CONSIDERED  InNOOENT  UNTIL  HIS  GUH/T  U  PROYRD. 

To  Ck)NvicT  OF  Murder  Jury  must  Believe  betond  All  BsAflovABLi 
Doubt,  in  view  of  all  the  testimony,  that  the  defendant  is  guilty,  bat  il 
is  not  requisite  that  they  should  believe  a  partioolar  witnen  bc^uiid  all 
reasonable  doubt. 

Whatever  Allegation  in  Indiotment  is  Dbsgeivtivs  ov  Oivumi  icmff 
be  Proved. 

Fact  Stated  in  Indictment  mat  be  Rejected  as  Subplubaob  if  it  bt 
merely  in  aggravation,  so  that  it  may  be  stricken  out  and  yet  leave  tht 
offense  f  uUy  described. 

Allegation  that  Deceased  was  Quick  with  Child  Need  not  be 
Proved,  and  may  be  disregarded  by  the  jury  on  the  trial  of  an  indict- 
ment for  murder  resulting  from  an  attempt  to  procure  an  abortion,  at 
such  allegation  is  not  essential  to  a  description  of  the  offense. 

That  Death  Resulted  from  Use  of  Specified  Metallic  Instrument  de* 
scribed  in  an  indictmeut  for  murder,  committed  in  an  attempt  to  procure 
an  abortion,  need  not  be  proved  on  the  trial,  but  it  will  be  sufi&cient  if 
the  death  is  proved  to  have  resulted  from  the  use  of  some  other  instru- 
ment, if  the  nature  of  the  violence  and  the  kind  of  death  oooaBoned  by 
It  be  the  same. 


078 
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Dbobees  ov  Mobbkr  UKDEtt  Mainb  Statuti  Illubtbated. 

Physiciait  may  TssnPT  as  Expbrt  to  Prbgnanct  ov  I)ic!EASKD»  and  may 
giye  his  reasons  for  his  belief,  after  having  made  a  pcMf-fnortem  examina* 
tion  of  the  body,  on  the  trial  of  an  indictment  for  mnrder  caused  by  an 
attempt  to  procure  an  abortion. 

pHTSiciAif  MAT  GiYE  HIS  OPINION  OV  Causs  ov  Dscsdxnt's  Dkath,  after 
having  made  a  po&t-mortem  examination  of  the  body,  on  the  trial  of  aa 
indictment  for  murder  caused  by  an  attempt  to  procure  an  abortion. 

Indictment  for  the  murder  of  Beringera  D.  Caswell.  It  waa 
alleged  in  the  indictment  that  deceased  was  pregnant  and  quick 
with  child,  and  that  the  defendant,  attempting  to  procure  an 
abortion,  applied  to  the  person  of  Beringera  a  ceiiain  metallic 
instrument,  which  was  particularly  described,  and  thereby  caused 
her  death.  Upon  the  trial  a  witness  testified  that  he  was  an  expe- 
rienced medical  practitioner,  and  that  he  had  made  a  pofA-mort^m 
examination  of  the  body  of  the  deceased.  Counsel  for  the  state 
then  asked  him  if  he  believed  the  deceased  to  have  been  preg- 
nant, and  if  so,  to  state  his  reasons  for  such  belief.  Defendant's 
counsel  objected.  The  court  admitted  the  evidence,  on  the 
ground  that  the  witness  was  an  expert.  The  witness  thereupon 
stated  his  belief  that  deceased  had  been  pregnant,  and  described 
the  appearances  of  the  body  upon  which  he  based  his  conclu- 
sions. The  court  also,,  against  the  objection  of  defendant's 
counsel,  allowed  the  witness  to  give  his  opinion  as  to  the  cause 
of  her  death.  Counsel  for  the  defendant*urged  that  even  if  tha 
facts  as  alleged  in  the  indictment  were  proved,  nevertheless  they- 
did  not  constitute  murder.  For  the  ordinance  of  the  common 
law  was  still  in  force  in  this  state,  that  where  death  occurs  \>y 
the  act  of  one  in  pursuit  of  an  unlawful  design,  without  any 
intention  to  kill,  it  will  be  either  mturder  or  manslaught^ 
according  as  the  intended  offense  is  a  felony  or  only  a  misde- 
meanor; and  causing  abortion  is  at  common  law  not  a  felony. 
They  claimed  that  this  rule  of  the  common  law  could  not  be 
evaded  by  the  fact  that  the  legislature  had  made  that  offense  a 
felony.  They  further  argued  that  even  imder  the  Maine  statute 
this  offense  was  not  made  a  felony.  To  make  any  offense  a 
felony  under  this  statute  they  claimed  that  it  must  be  punish- 
able in  the  state  prison;  but  this  offense  was  not  a  felony,  because 
it  was  made  punishable  either  by  imprisonment  in  the  state 
prison  or  in  the  county  jail  or  by  a  fine.  The  jury  returned  a 
verdict  finding  the  defendant  guilty  of  murder  in  the  second 
degree. 

Clifford  and  Wilkinson,  for  the  defendant. 

Tailman,  aUomey  general,  for  the  state. 
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By  Court,  Sheplet,  C.  J.  1.  The  rule,  adyerted  to  by  coiin- 
ael,  touches  those  cases  of  homicide  only  in  which  there  ivas  no 
intent  to  kill,  and  that  rule  is  in  force  in  this  state.  It  was 
adopted,  however,  without  any  view  to  perpetuate  the  ancient 
classification  of  offenses,  but  with  reference  to  such  graduation 
of  crimes  as  might  from  time  to  time  obtain  in  this  state. 

2.  By  the  revised  statutes,  c.  167,  sec.  2,  any  offense  which 
may  be  punished  by  imprisonment  in  the  state  prison  is  made 
a  felony.  If  the  offense  be  one  liable  to  such  a  punishment,  it 
is  a  felony,  and  its  character  in  that  respect  does  not  at  all  de- 
pend upon  the  sentence  which  a  court  may  pronounce. 

The  other  legal  positions  upon  which  the  case  was  decided 
.-are  sufficiently  exhibited  in  the  following  few  particulars  of  the 
^charge  given  to  the  juiy  by 

Shepley ,  0.  J.  Gentlemen  of  the  jury :  Upon  you,  in  some 
'degree,  depends  the  just  administration  of  the  law.  If  you 
^  disregard  the  law,  the  promises  which  it  makes  to  the  citizen,  of 
life,  liberty,  and  the  pursuit  of  happiness,  become  unreliable. 
J3ut  happily  your  course  is  a  straight  one,  fraught  with  no  diffi- 
t;ulties.  With  the  opinion  of  others,  in  the  court-room  or  out 
of  it,  you  have  nothing  to  do.  If  your  duty  be  faithfully  per- 
formed, you  can,  in  no  event,  have  cause  for  regret. 

The  defendant  is  to  be  considered  innocent  until  his  guilt  be 
proved. 

Does  the  evidence  satisfy  you :  1.  That  the  body,  found  in  the 
brook,  was  that  of  Beringera  D.  Gaswell  ?  2.  That  she  was  preg- 
nant, and  that  the  defendant,  at  her  desire,  had  procured  an 
abortion  ?    3.  And  that,  in  so  doing,  he  caused  her  death  ? 

[The  evidence,  as  applicable  to  each  of  these  inquiries,  was 
fully  recapitulated  by  the  judge.] 

In  examining  the  testimony  it  is  not  requisite  that  you  should 
believe  a  particular  witness  beyond  all  reasonable  doubt;  but  it 
is  requisite  that,  in  view  of  all  the  testimony,  you  should  be- 
lieve, beyond  all  reasonable  doubt,  that  the  defendant  is  guilty. 

The  indictment,  in  its  third  count,  charges  that  the  deceased 
was  quick  with  child.  Whatever  allegation  is  descriptive  of  the 
offense  must  be  proved.  But  if  the  fact  stated  be  merely  in 
aggravation,  so  that  it  may  be  stricken  out,  and  yet  leave  the 
offense  fully  described,  it  may  be  rejected  as  surplusage.  In 
order  to  fix  ui>on  the  defendant  the  guilt  of  the  offense  charged 
upon  him,  it  is  not  requisite  to  be  either  alleged  or  proved 
that  the  deceased  was  quick  with  child.  Such  an  allegation  is 
not  essential  to  the  description  of  the  offense.    It  is  merely  in 
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aggraTation,  and  yoa  may  disregard  it.  It  is  alleged  in  the  in- 
dictment, that  the  death  was  caused  by  the  use  of  a  specified 
metallic  instrument.  But  it  is  not  necessary  that  the  proof 
should  show  that  it  was  done  by  that  particular  instrument.  It 
will  be  sufficient  if  proved  to  have  been  done  by  some  other  one, 
if  the  nature  of  the  violence  and  the  kind  of  death  occasioned 
by  it  be  the  same. 

Whoever  shall  unlawfully  kill  any  human  being  with  maUoe 
aforethought,  either  express  or  implied,  shall  be  deemed  guilty 
of  murder. 

Whoever  shall  commit  murder  with  express  malice  afore- 
thought, or  in  perpetrating  or  attempting  to  perpetrate  any 
crime,  punishable  with  death  or  imprisonment  in  the  state  prison 
for  life,  or  for  an  unlimited  term  of  years,  shall  be  deemed 
guilty  of  murder  in  the  first  degree. 

Whoever  shall  commit  murder,  otherwise  than  above  described, 
shall  be  deemed  guilty  of  murder  in  the  second  degree. 

For  an  illustration  of  murder  in  the  first  degree,  suppose 
that  a  person  breaks  into  your  house  with  a  dangerous  weapon, 
for  the  purpose  of  stealing  your  money;  that  he  is  detected  and 
seized  by  your  son,  and  that  the  robber  strikes  the  son  a  blow 
by  which  his  life  is  taken.  Now  the  robber  may  have  had  no 
ill-will  against  your  son,  and  no  aforethought  piurpose  to  kill 
him;  yet,  as  the  crime  which  he  did  intend,  and  did  attempt  to  . 
commit,  is  punishable  by  imprisonment  in  the  state  prison  for 
life,  and  therefore  a  felony,  the  killing  would  be  murder  in  the 
first  degree. 

To  illustrate  murder  in  the  second  degree,  we  may  suppose  a 
person  should  attack  another  and  strike  him  a  mortal  blow  with 
a  deadly  weapon;  though  there  be  no  proof  of  previous  design, 
or  ill-will,  or  unkind  feelings,  yet  the  law  allows  the  malice  to  be 
implied;  that  is,  it  allows  the  inference  of  a  heart  void  of  human 
kindness,  depraved,  and  fatally  bent  on  mischief. 

Another  case  of  murder  in  the  second  degree,  and  where  the 
malice  is  implied,  is  when  the  killing  is  committed  by  a  person 
when  in  the  perpetration  of  a  crime  punishable  by  imprison- 
ment in  the  state  prison,  such  crimes  being  made  felonies  by 
by  our  statute.  As  the  willful  causing  of  an  abortion  is  *'  pun- 
ishable in  state  prison,"  it  is  a  felony;  and  if,  in  the  perpetration 
of  that  offense,  a  killing  occurs,  the  malice,  making  it  murder 
in  the  second  degree,  may  be  implied. 

The  jury  returned  a  verdict  that  the  defendant  was  guilty  of 
murder  in  the  second  degree.    After  having  rendered  that  ver- 
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dicty  the  oonrt,  at  the  request  of  the  defendanf  a  counsel,  and 
by  consent  of  the  prosecuting  o£Scer,  inquired  of  the  jury,  be- 
fore they  had  left  the  jury-box,  whether  it  was  upon  the  third 
count  that  they  rendered  that  verdict.  They  answered  that  it 
was  upon  the  third  count,  and  that  they  did  not  come  to  any 
finding  upon  either  of  the  other  counts. 

Tallman,  the  attorney  general,  by  whom  the  case  was  argued 
for  the  state,  then  moved  for  sentence,  and  the  defendant  was 
sentenced  to  suffer  imprisonment  in  the  state  prison  for  life, 
agreeably  to  revised  statutes,  c.  154,  sec.  8. 


Thifl  case  waa  again  before  the  court,  and  ia  reported  as  Smith  ▼.  State,  aft 
page  607  of  this  volume. 

Distinction  between  Mubdeb  and  Manslauohteb:  See  SutcUfe  v. 
StaJLfi,  51  Am.  Dec.  459,  and  note;  CommonweaUh  v.  Webster,  52  Id.  711,  and 
note  736,  collecting  prior  cases  in  this  series.  In  WeUaar  ▼.  People,  30  Mich. 
20,  the  principal  case  is  cited  to  the  point  that  unless  the  intended  offense  in 
the  perpetration  of  which  the  death  is  caused  is  a  felony,  the  killing  will  be 
manslaughter. 

Pboourino  Abortion  with  Consent  of  Motheb  is  not  Indiotablb  at 
Common  Law  unless  mother  is  quick  with  child:  SUUe  ▼.  Cooper^  51  Am. 
Dec.  248;  Commonwealth  v.  Parker,  43  Id.  396. 

Mubdeb  in  Fibst  Deobee,  What  is:  WhU^ord  v.  Commonwealth,  18  Am. 
Dec.  774;  Bower  v.  State,  32  Id.  325;  Anthony  v.  State,  33  Id.  143. 

Distinction  betwebn  Mubdeb  in  Second  Degbbe  and  Manslauobtbb: 
See  Slaughter  v.  Commonwealth,  37  Am.  Dec.  638,  and  oases  cited  in  note. 

EvEBT  Matebial  Fact  must  be  Pboved  beyond  Reasonable  Doubt 
to  justify  a  conviction  in  a  criminal  case:  Hipp  v.  State,  33  Am.  Deo.  468; 
Itndley  v.  State,  36  Id.  557;  Sumner  v.  State,  Id.  561,  and  note. 

Medical  Testimony  should  be  Received  with  Caution,  and  unless 
sustained  by  reasons  drawn  from  facts  is  of  little  weight:  Clark  v.  State,  40 
Am.  Dec.  481.  Expert  testimony  is  received  upon  a  fact  of  which  a  jury 
oould  not  judge  with  the  requisite  knowledge  and  certainty:  J^ermm  Im, 
Co.  V.  Cotheal,  22  Id.  567. 

Chabacieb  of  Offense  as  Felony  is  Detkbkinxd  by  Tm  ov  dcax- 
utb,  not  by  sentence  which  the  court  may  pronotmce.  The  prinoipal  one  fa 
died  to  this  point  in  Commonwealth  v.  Pemberton,  118  Maak  4S. 


PuLciFER  V.  Page. 

[32  MAonE,  4M.] 

OwNXB  OF  Pbincipal  Matebials  Acquibbs  by  Right  ov  Aoobwioii  tht 
right  of  property  in  the  whole  where  the  materials  of  two  perwM  are 
united  by  labor  into  a  joint  product. 

Tbespass  for  an  iron  chain.    Plaintiff  and  defendant  each  had 
ft  chain  which  had  been  broken  into  varioos  pieces.    Plaintiff 
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carried  the  broken  pieces  of  the  two  chains  to  a  blacksmith,  and 
had  them  united  so  as  to  make  two  other  chains.  Defendant 
carried  away  one  of  these  chains,  a  part  of  which  was  formed 
by  a  part  of  his  own  chain.  The  action  was  for  this  chain.  To 
the  instruction  mentioned  in  the  opinion,  the  defendant  ex- 
cepted. 

Ooodvrin,  for  the  plaintiff. 

Woodman,  for  the  defendant.  ' 

By  Court,  Howabd,  J.  This  case  presents  a  question  of  acqui- 
fiition  of  property  by  accession,  but  does  not  inTolve  an  inquiry 
concerning  the  admixture  or  confusion  of  goods.  It  is  a  gen- 
eral rule  of  law,  that  if  the  materials  of  one  person  are  united 
to  the  materials  of  another  by  labor,  forming  a  joint  product, 
the  owner  of  the  principal  materials  will  acquire  the  right  of 
property  in  the  whole  by  right  of  accession.  This  was  a  rule 
of  the  Eoman  and  of  the  English  law,  and  has  been  adopted, 
as  it  is  understood,  in  the  United  States  generally:  Dig.,  6, 1, 
^1;  Bracton  de  acq.  rerum  dom.,  b.  2,  c.  2,  sees.  3,  4;  Mol- 
loy,  b.  2,  c.  1,  sec.  7;  Pothier,  Trait  du  droit  de  propriete,  1. 
1,  c.  2,  art.  3,  No.  169-180;  2  Bla.  Com.  404;  1  Bro.  Civ.  Law, 
241;  Glover  v.  Ausiin,  6  Pick.  209;  Sumner  v.  Hamlet,  12  Id. 
83;  MerriU  v.  Johnson,  7  Johns.  474  [5  Am.  Dec.  289];  2  Kent's 
Com.  361. 

The  distinctions  and  qualifications  that  may  be  appropriate 
and  necessary  in  the  application  of  this  doctrine  to  a  variety  of 
cases  that  may  arise  do  not  require  consideration  in  determin- 
ing this  case.  The  first  instruction  stated  was  favorable  to  the 
defendant,  and  forms  no  ground  of  exceptions  for  him;  and  the 
plaintiff  does  not  complain  of  it.  The  second  instruction,  that 
"  if  the  plaintiff  had  only  incorporated  into  this  chain  some 
small  portion  of  the  defendant's  chain,  without  his  consent,  not 
exceeding  two  or  three  links,  the  chain  would  not  by  the  incor- 
poration of  such  small  portion  become  the  property  of  the  d^ 
fendant,"  is  understood  to  be  in  accordance  with  the  role  of 
law  before  mentioned,  and  is  not  erroneous. 

Exceptions  overruled,  judgment  on  the  verdict. 

Tftlb  bt  Accession. — AccesBion  ia  a  term  derived  from  the  Latin  aeceaaia, 
which  waa  the  title  of  one  of  the  three  methods  of  originally  aoqniring  prop* 
«rty.  The  three  "natural**  meana  of  originally  acquiring  property  under 
the  lawa  of  Juatinian  were  oceupath,  where  that  which  belonga  to  no  one  ii 
acquired  by  him  who  first  takea  it;  accesrio,  or  acceaaion;  and  tradUht  or  a 
transfer  of  ownerahip.    The  rulea  of  the  Boman  law  in  reapect  to  occiiait 
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were  introduced  into  the  common  law  of  England  by  Bracton:  2Bla.  Oom. 
405;  2  Kent's  Com.  361.  "  The  right  of  accession  is  defined  in  the  Frencb 
and  Lonifiianian  codes,  to  be  the  right  to  all  which  one's  own  property  pro- 
daces,  whether  that  property  be  movable  or  immovable,  and  the  right  to  that 
which  is  united  to  it  by  accession,  either  naturally  or  artificially:"  2  Kent's 
Com.  360.  Accession  is  the  acquisition  of  property  of  a  conoomitant  nature^ 
by  virtue  of  the  ownership  of  the  principal  to  which  it  is  accessory,  or  is 
attached  as  an  incident:  Abb.  Law  Diet.  Title  by  accession  is  nearly  allied 
to  if  not  in  fact  a  subdivision  of  title  by  occupancy:  2  Bla.  Com.  405.  AeceM' 
do,  or  accession,  is  either  natural,  artificial,  or  mixed:  Colquhoun's  Bom.  Civ. 
Law,  vol.  2,  sec.  979.  Natural  accession  is  where  addition  is  made  to  the 
origmal  property  by  the  operation  of  nature  without  premeditated  human 
design.  Thus  where,  by  the  action  of  erosive  agencies,  land  is  gradually 
washed  away  and  deposited  upon  another's  land,  the  owner  of  the  land  upon 
which  the  deposit  is  made  acquires  the  added  land  by  accession.  This,  how- 
ever, forms  a  separate  head  in  the  law  under  the  name  of  "alluvion."  Na- 
tural accession  gives  islands  formed  in  a  stream  to  the  owner  of  the  adjacent 
land.  The  law  on  this  subject  is  embraced  under  the  head  of  "accretion.'' 
The  owner  of  land  acquires  its  natural  produce,  and  the  owner  of  animals 
their  o£bpring,  by  right  of  natural  accession.  Artificial  or  industrial  acces- 
sion is  that  which  is  produced  by  the  labor  and  industry  of  man.  Under  this 
head  is  embraced  those  cases  where  out  of  given  materials  a  new  thing  is  pro- 
duced, Or  where  the  goods  of  two  persons  are  mingled,  which  is  sometimes 
called  '*  confnsion  of  goods;"  or  where  a  building  is  erected  by  one  upon  the 
property  of  another,  that  is  "  fixtures."  Mixed  accession,  so  called  becaose 
the  forces  of  nature  and  the  acts  of  man  combine,  includes  those  cases  where 
one  sows  or  plants  in  the  ground  of  another.  The  law  of  emblements  finds  a 
place  here,  and  under  this  head  are  also  to  be  classed  those  products  which 
one  obtains  from  his  own  land  by  means  of  labor,  such  as  grain  and  fruits: 
See  Colquhoun's  Rom.  Civ.  Law,  vol.  2,  sees.  979-995;  Bouv.  Law  Did,  Ao- 
cessio  and  Accession;  Ortolan's  Rom.  Law,  by  Mears,  p.  147,  sec  361.  With 
the  exception  of  "confusion  of  goods,"  the  divisions  of  the  subject  which 
have  been  mentioned  as  embraced  under  other  heads,  namely,  alluvion,  accre- 
tion, emblements,  and  fixtures,  will  not  be  treated  in  this  note. 

1.  Natubal  Accession — Alluvion  akd  AocBxnoN:  See  note  on  alluvion: 
Hagan  v.  Cambell,  33  Am.  Dec.  276;  see  also  Adams  v.  I^thmgham,  3  Id* 
151;  Emans  v.  TumbttU,  Id.  427;  Chapman  v.  Kimball^  21  Id.  707;  note  to 
Emerson  v.  Taylor,  23  Id.  bSG;  Deerfeld  v.  Arms,  28  Id.  276;  Mumc^MUt^ 
No.  ^  v.  Cotl<m  Pressy  36  Id.  624;  MiddUton  v.  Priichard,  38  Id.  Il2. 

[ncbease  ov  AioiiALs  Belongs  to  Owkxb  of  Fekalx. — "Of  all  tsme 
and  domestic  animals  the  brood  belongs  to  the  owner  of  the  dam  or  mother; 
the  English  law  agreeing  with  the  civil,  that  paHu»  tegvUtir  ventrem  in  the 
brute  creation,  though  for  the  most  part  in  the  human  species  it  disallows 
that  maxim.  And  therefore  in  the  laws  of  England,  as  well  as  Rome,  $e 
equam  meam  equuft  tuus  prcegnantem/ecerit,  non  est  tuum  aed  meum  quod  naUan 
eat.  And  for  this  Paffendorf  gives  a  sensible  reason:  not  only  because  the 
male  is  frequently  unknown,  but  also  because  the  dam,  during  the  time  of 
her  pregnancy,  is  almost  useless  to  the  proprietor,  and  must  be  maintained 
with  greater  expense  and  care;  wherefore,  as  her  owner  is  the  loser  by  her 
pregnancy,  he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this  is 
in  the  case  of  young  cygnets,  which  belong  equally  to  the  owner  of  the  cook 
and  hen,  and  shall  be  divided  between  them  (citing  the  Case  qf  Swatu,  7 
Co,  17).     But  here  the  reasons  of    the  genend  rule  oeaae,  and  oessaw<» 
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rcUhne  cetttai  ip»a  lex,  for  the  nude  is  well  known  by  his  oooBtant  association 
with  the  female,  and  for  the  same  reason  the  owner  of  the  one  doth  not  suffer 
more  disadvantage,  during  the  time  of  pregnancy  and  nnrtare,  than  the 
owner  of  the  other: "  2  Bla.  Com.  390.  Increase  of  domestic  animals  belongs 
to  the  owner  of  the  female:  Stewart  v.  BaJU,  33  Mo.  154.  The  natural  in- 
crease of  a  mare  belongs  to  her  owner,  and  it  will  belong  to  the  wife  when 
she  owns  the  mare  and  the  husband  has  no  control  over  her  personalty: 
Hanson  v.  Milletty  65  Me.  184.  But  it  will  belong  to  the  husband  though  the 
dam  be  purchased  with  the  wife's  eamiDgs,  if  the  earnings  belong  to  the  bus- 
band:  Hazelbaker  v.  Oooc^ftlhWy  64  111.  238.  The  increase  of  cattle  ad  tn^Sn- 
itvm  belongs  to  the  owner  of  the  original  stock*  So  where  admioistration  had 
not  been  taken  out  on  an  estate  consisting  of  a  stock  of  cattle  for  forty  years, 
and  the  original  stock  ^-as  completely  gone,  yet  the  stock  formed  from  the 
increase  of  the  original  stock  was  assets:  7)f9on  v.  SimpaoUf  2  Hayw.  147* 
The  increase  of  mortgaged  live-stock  is  covered  by  the  mortgage,  and  a  pur« 
chaser  from  the  mortgagor  takes  subject  to  the  lien:  Qundy  v.  Bitder,  6  111. 
App.  510;  Kellogg  v.  Lovely,  46  Mich.  131;  S.  C,  41  Am.  Bap.  151.  But  an 
exception  is  made  where  the  owner  of  the  female  clothes  another  with  a  special 
property  therein,  and  where  the  dam  is  hired  for  a  limited  period,  the  increase 
belongs  to  the  usufructuary:  Wood  v.  Asli,  Owen,  139;  Stewart  v.  Ball,  33  Mo. 
154.  A  colt  foaled  while  its  dam  is  held  under  bailment  or  au  executory  con- 
tract of  purchase,  by  the  terms  of  which  the  title  is  to  remain  in  the  bailor  or 
vendor  until  the  agreed  price  is  paid,  is,  however,  subject  to  the  terms  of  the 
contract,  and  is  the  property  of  the  vendor  or  bailor:  Elmore  v.  FUaBpairick^ 
56  Ala.  400.  "  The  Roman  law  made  a  distinction  in  respect  to  the  offspring 
of  slaves,  and  so  does  the  civil  code  of  Louisiana.  Though  the  children  were 
bom  during  the  temporary  use  or  hiring  of  the  female  slave,  they  belonged 
not  to  the  hirer,  but  to  the  permaneut  owner  of  the  slave:'*  2  Kent's  Com.  361. 
But  in  Concklin  v.  Havens,  12  Johns.  314,  it  was  held  that  the  o£bpring  of  a 
female  slave  would  be  the  property  of  the  life  tenant  of  the  slave,  on  the 
principle  that  the  temporary  proprietor  of  an  animal  is  entitled  to  the  in« 
crease  of  it.  One  who  delivers  animals  and  their  increase  to  another  for  a 
certain  time,  having  no  property  in  the  increase,  can  not  maintain  trespass 
against  one  who  takes  them  from  the  bailee:  Putnam  v.  Wyley,  8  Johns.  432. 
But  a  father  who  loans  cows  to  his  daughter  owns  their  young:  Oner  v. 
Storms,  9  Cow.  687.  Where  a  bequest  is  made  of  a  flock  or  herd  to  a  tenant 
for  life,  he,  taking  the  increase,  is  bound  to  keep  up  the  number  of  the  origi- 
nal stock:  Horry  v.  Glover,  2  Hill's  Eq.  (S.  C.)  521.  When  one  agrees  that 
if  another  will  take  his  mare  to  horse  he  shall  have  the  foal  in  payment,  the 
foal  will  belong  to  the  second  party:  LinnendoU  v.  Doe,  14  Johns.  222. 

OwNEBSHip  ov  Tnsxa  and  Natural  Pboducts. — ^A  tree  belongs  to  the 
owner  of  the  land  in  which  the  root  grows:  Waterman  v.  Soper,  1  Ld.  Baym. 
737.  If  the  roots  of  a  tree  growing  near  the  division  line  between  the  prop- 
erty of  two  parties  extend  into  the  soil  of  each  party,  the  tree  will  belong  to 
the  owner  of  the  land  in  which  the  tree  was  first  planted:  Bolder  v.  CoaUSf 
Moo.  &  M.  112.  The  old  folio  case  of  Masters  v.  PoUie,  2  Boll.  141,  was  a 
case  of  trespass  for  carrying  away  boards.  The  defendant  claimed  that  he 
had  a  right  to  the  boards  carried  away,  as  the  tree  from  which  they  were 
made,  although  the  body  of  it  was  on  the  plaintiff's  land,  was  partly  nour- 
ished by  his  land  through  some  of  the  roots  which  extended  into  it.  The 
court  held  the  defendant  in  the  wrong,  remarking  that  the  plaintiff  "  can  not 
limit  the  roots  of  the  tree,  how  far  they  shall  grow  and  go."  A  tree  growing 
vpon  the  dividing  line  between  the  property  of  adjoining  owners,  and  obtain* 
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ing  nourishment  from  the  soil  of  both,  is  common  propeity:  Anon.,  2  RdU. 
255;  Oriffin  v.  Bixby,  12  N.  H.  454.  And  one  tenant  in  common  may  havt 
an  action  of  trespass  against  the  other  for  cutting  it  down:  Waierman  v. 
Soper,  1  Ld.  Raym.  737;  Oriffin  v.  Biachy,  12  N.  H.  454.  Standing  trees  are 
the  subject  of  parol  sale,  so  as  to  give  the  purchaser  the  right  to  go  upon  th« 
land  and  cut  them  down,  whereupon  they  become  the  personal  property  ol 
the  purchaser:  Ocde  v.  Seeley,  15  Vt.  221.  The  title  to  ice  is  in  the  possessor 
of  the  water  where  it  is  formed,  but  the  sale  of  ice  in  the  water  is  a  sale  oJ 
personalty:  Biggiru  v.  Kustereft  41  Mich.  318. 

2.  Abtipicial  Accession — Bestowal  of  Labor  upoy  Anothek's  Prof- 
&KTY. — The  title  to  chattels  is  not  changed  by  a  bestowal  of  labor  or  skill  upon 
them  by  a  willful  wrong-doer  in  manufacturing  them,  or  changing  them  into  s 
commodity  of  another  kind.  No  matter  how  great  the  transformation  may 
be,  the  true  owner  may  follow  and  reclaim  his  materials  as  far  as  he  can  prove 
their  identity.  So  a  willful  trespasser  taking  com  and  couTerting  it  into 
whisky  acquires  no  title  to  it:  SUsbury  v.  MeCoon,  3  N.  Y.  379;  8.  C,  53  Am. 
Dec.  ^7,  reversing  S.  C.  in  4  Denio,  332,  which  was  a  confirmation  of  8.  C. 
in  6  Hill,  425;  S.  C,  41  Am.  Dec.  753;  so  where  coal  is  made  from  timhen 
Curtis  V.  Groat,  5  Id.  204;  or  trees  are  made  into  rails  and  posts:  Snyder  v. 
Vaux,  21  Id.  466;  Lampion  v.  Preston,  19  Id.  104;  or  into  railroad  ties,  and 
sold  to  bona  Jide  purchasers:  Slruber  v.  Trustees  of  CincinncUi  R*y,  78  Ky.  481; 
S.  C,  39  Am.  Kep.  251;  or  where  the  timber  has  been  made  into  shingles  the 
owner  may  retake  it  wherever  he  can  identify  the  original  materials,  eveo 
though  the  trespass  may  have  been  compromised:  Beits  v.  Let,  5  Johns.  348; 
8.  C,  4  Am.  Dec.  368.  One  who  enters  the  land  of  another  and  cuts  the 
grass  growing  thereon,  and  makes  it  into  hay,  has  no  property  in  it,  and  no 
action  against  one  by  whose  negligence  the  hay  was  destroyed  while  stacked 
on  the  knd:  Mwphy  v.  S.  G,  &  P.  /?.  Co.,  8  N.  W.  Rep.  320. 

A  willful  trespasser  can  acquire  no  title  by  accession  to  the  property  of  an- 
other, unless  he  has  utterly  changed  its  character,  and  formed  out  of  it  another 
species,  so  that  its  identity  is  lost:  Gross  ▼.  Marston,  44  Am.  Dec.  353;  Pieroa 
V.  Ooddard,  33  Id.  764.  But  property  the  value  of  which  has  been  greatly 
enhanced  by  one  acting  under  a  belief  of  ownership  or  of  proper  authori^ 
belongs  to  him:  Wetherbeev.  Green,  22 Mich.  311,  j)erCoo\ey,  J.;  Lampton  v. 
Preston,  19  Am.  Dec.  104;  Hyde  v.  Gookson,  21  Barb.  92.  A  dividend  earned* 
but  not  declared  prior  to  a  transfer  of  stock,  belongs  to  the  owner  of  the  stock 
when  the  dividend  was  actually  declared,  and  not  to  the  person  who  waf 
owner  of  the  stock  prior  to  such  declaration:  Brundage  v.  Brundage^  1  T.  ^ 
C.  82;  8.  C,  65  Barb.  397;  8.  C,  60  K.  Y.  544.  This  subject  is  further 
ti*eated  in  the  notes  to  Belts  v.  Lee,  4  Am.  Dec.  369,  and  Baher  v.  Wheeler^ 
24  Id.  86. 

Article  MANTTFAcnTRED  Belongs  to  Owner  of  Prinoipal  Materials. 
The  rule  laid  down  and  applied  in  the  principal  case,  that  where  the  mate- 
rials  of  several  persons  are  combined  into  one  article  the  property  in  the  re- 
sulting thing  is  in  the  owner  of  the  principal  materials  which  go  to  make  up 
the  whole,  is  universally  recognized.  One  who  delivers  raw  material  to  a 
manufacturer  to  be  manufactured  is  the  owner  of  the  raw  material  and  of  the 
article  manufactured  from  it  in  all  the  stages  of  its  progress  up  to  the  time  of 
its  completion  and  delivery  to  him  in  its  finished  state:  Babeock  v.  Oil!,  10 
Johns.  287;  Hyde  v.  Gookson,  21  Barb.  92;  Worth  ▼.  Northam,  4  Ired.  L.  102; 
and  he  may  replevy  it  if  sold  by  the  manufacturer  to  other  parties:  EaUm  v. 
Mvnroe,  52  Me.  63.  Where  yam  is  delivered  to  be  manufaotnred  into  cloth, 
the  cloth  made  therefrom  belongs  to  the  owner  of  tho  yam:  EkUon  v.  Lyndt^ 
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15  Mass.  242.  One  who  contracts  to  build  a  bam  with  another's  timber  on 
the  latter's  land  has  no  property  in  the  timber:  OaUup  v.  Josaelt/rtt  7  Vt.  334. 
The  ownership  of  a  picture  painted  to  order  is  always  in  the  person  order- 
ing, although  the  artist  has  a  lien  upon  it  for  his  services:  Wright  v.  0*Brien, 
5  Daly,  54.  So  where  the  article  is  to  be  constructed  principally  though  not 
wholly  out  of  the  materials  of  the  employer,  it  will  belong  to  him  during  the 
course  of  construction:  Stephens  v.  Briggs,  5  Pick.  177.  An  article  repaired 
by  the  addition  of  repairer's  materials,  provided  it  remains  substantially  the 
same  thing,  belongs,  together  with  the  additional  materials,  to  the  owner  of 
the  original  article.  So  a  worn-out  wagon  which  is'  repaired  by  the  addition 
of  materials  of  greater  value  than  the  wagon  in  its  defective  condition  belongs 
nevertheless  to  the  owner  of  the  wagon,  but  the  mechanic  has  his  lien:  Chreffory 
V.  StrykcTy  2  Denio,  628.  And  in  Hyde  v.  Cookson,  21  Barb.  92,  it  is  laid  down 
that  a  manufacturer  can  not  be  deprived  of  the  enhanced  value  he  has  given 
to  the  property  of  another.  On  the  other  hand,  when  the  manufacturer  fur- 
nishes all  or  the  principal  part  of  the  materials  used  in  the  construction  of 
any  commodity,  the  property  is  continually  his  until  completed  and  delivered 
to  his  employer:  Gregory  v.  Stryher^  2  Denio,  628.  A  builder  of  a  vessel  con- 
structed with  his  own  materials  owns  it  until  delivered:  MerriU  v.  Johnson,  7 
Johns.  473;  S.  C,  5  Am.  Dec.  289.  And  this  is  so,  although  part  payments 
are  made  on  the  contract  during  the  construction  of  the  vessel,  and  a  stipula- 
tion exists  that  the  person  for  whom  the  vessel  is  built  and  who  makes  the 
payments  shall  have  a  lien  upon  it  for  the  amount:  People  v.  Commissioners 
of  Taxes,  58  N.  Y.  242;  Andrews  v.  Durant,  11  Id.  35.  Cars  manufactured 
principally  from  the  materials  of  the  manufacturer  if  burned  before  they  are 
delivered  are  the  loss  of  the  manufacturer:  McConihe  v.  N,  T.  etc,  R,  R.  Co,^ 
20  Id.  495.  So  railroad  ties  to  be  made  from  the  maker's  timber  belong  to 
him  until  delivered  and  accepted:  Stephens  v.  Santee,  49  Id.  35.  Another 
class  of  cases  arise  when  property  like  grain,  capable  of  being  mingled  with 
other  like  property,  is  delivered  to  be  manufactured  into  flour.  The  question 
arises  whether  the  raw  material  belongs  to  the  original  owner,  and  the  con- 
tract is  bailment,  or  whether  it  belongs  to  the  manufacturer,  and  the  con- 
tract is  sale.  Where  the  contract  is  that  the  raw  material  shall  be  returned 
in  a  manufactured  state:  Foster  v.  Pettibone,  7  Id.  433;  or  where  the  identical 
thing  is  to  be  restored,  as  under  contract  with  a  warehouseman:  Chase  v. 
Washhum,  1  Ohio  St.  244;  or  where  the  same  property,  though  in  an  altered 
form,  is  to  be  returned,  the  contract  is  one  of  bailment,  and  the  property  re- 
mains in  the  original  owner:  Hurd  v.  West,  7  Cow.  752;  Lonergany.  Stewart, 
55  HI.  44.  So  where  wheat  is  delivered  to  a  miller  to  be  manufactured  into 
flour,  upon  a  contract  that  for  a  certain  number  of  bushels  of  wheat  the  quan- 
tity of  flour  made  therefrom  shall  be  forthcoming,  the  contract  is  bailment, 
and  the  owner  retains  his  property  in  the  wheat:  MaUory  v.  WiUis,  4  N.  Y. 
76;  Inglehrighi  v.  Hammond,  19  Ohio,  337;  Slauyhier  v.  Green,  1  Rand,  a 
In  the  latter  case  the  miller  was  not  held  responsible  when  the  grain  was  con- 
sumed by  an  accidental  fire.  But  if  the  contract  with  the  manufacturer  is 
simply  that  he  shall  return  a  manufactured  article  of  equal  value  with  th« 
raw  material,  the  contract  is  sale,  and  the  manufacturer,  or  the  party  to  whom 
the  property  is  delivered,  becomes  the  debtor  of  the  original  owner  of  the 
raw  material:  Ibster  v.  Pettibone,  7  N.  Y.  433;  Lonergan  v.  Stewart,  55  BL 
44;  likewise,  if  the  contract  is  in  the  alternative  that  the  same  property  or  a 
commodity  of  equal  value  or  of  the  same  kind  and  quality  shall  be  returned: 
Hurd  V.  West,  7  Cow.  752.  A  transfer  of  com  to  a  miller  which  was  mingled 
with  other  com  of  the  miller's,  upon  a  contract  to  deliver  an  equal  quantity 
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of  com  of  like  qnality  upon  demand,  was  a  sale:  South  AutftraUam  In*.  Ca  t. 
JtandeU,  L.  H.,  3  P.  C,  101, 1 13.  So  a  delivery  of  wheat  to  a  miller  to  be  ex- 
changed for  flour,  or  bran,  or  grain,  as  the  original  owner  shonld  elect,  con- 
atitntes  a  sale  which  makes  the  miller  a  debtor:  Wihon  v.  Cooper^  10  Iowa, 
56o;  and  if  the  grain  is  destroyed  by  fire,  and  the  miller  refase  to  deliTer  the 
flour  in  payment  for  the  grain  received,  the  original  owner  of  the  wheat 
may  maintain  astumpsit  against  him:  Ewing  v.  Frtneh,  1  Blackf.  353.  See  title 
"Confusion  of  Goods,  below." 

Chattel  Mortgaob  of  UNnNiSHSD  Abtiglbs  Coyebs  Thkm  whot  Com* 
PLETJED,  if  the  original  article  is  still  capable  of  identification:  Harding  v. 
Ccibuiiit  12  Met  333.  A  mortgage  of  leatiier  cut  and  prepared  for  the  manu- 
facture of  shoes  covers  the  shoes  when  they  are  made  from  it  by  the  mort- 
gagor: PtUnam  v.  Ouahing,  10  Gray,  334.  So  where  a  rifle  with  a  skeleton 
stock  was  fitted  with  a  wooden  stock,  and  a  new  lock  was  snbsfcitQted:  Cfombu 
V.  NewUmj  10  Allen,  518.  An  engine  which  was  mortgaged  and  oompleted 
out  of  materials  also  mortgaged  was  covered  by  the  mortgage  in  its  complete 
state:  Jenckea  v.  Oaffe,  1  R.  I.  511.  A  mortgage  of  unfinished  pruning- 
shears  covered  them  when  completed  and  greatly  increased  in  value:  Perry 
V.  PfUkigiUf  33  N.  H.  433.  So  a  mortgage  of  cucumbers  in  bulk  and  in  salt 
covers  them  when  " greened"  and  put  into  bottles  and  vinegar.  A  lien  by 
agreement  placed  on  goods  in  an  unfinished  state,  whether  stipulated  to 
cover  them  in  their  finished  state,  or  not,  will  do  so:  Dtammg  v.  SieamSt  9 
Barb.  630;  Sumner  v.  Hamlet,  12  Pick.  76.  See  also  note  to  Moodg  v. 
Wright,  46  Am.  Dec.  715,  716. 

Pbopertt  Affixed  to  Rbaltt  Beoombb  Pbopebtt  of  Owkee  of  Rbaltt 
BT  AooESSiON.— This  is  the  constructio  or  inadifieatio  of  the  Boman  law.  The 
Roman  law  writers  always  mention,  as  an  example  of  the  acquirement  of  title 
by  accession,  the  case  where  one  with  another's  materials  builds  on  his  own 
or  another's  land,  or  with  his  own  materials  builds  on  another's  land.  In 
such  case  the  property  went  to  the  owner  of  the  land  on  which  it  was  built, 
for  without  the  land  which  supported,  and  as  it  were  maintained,  the  fixture, 
it  could  not  exist.  Omiie  quod  iruedi/iccUur  aoh  cedit:  See  2  Colquhoun's 
Rom.  Law,  sec  991;  Ortolan's  Rom.  Law,  sec.  394.  Houses  become  a  part 
of  the  realty  when  an  intention  to  that  effect  is  evidenced  without  regard  to 
the  foundation  on  which  they  stand:  Freeman  v.  Lynch,  8  Neb.  192.  And 
a  building  not  firmly  tixed  to  the  realty,  lApeky  v.  Bergman,  52  Wis.  256; 
S.  C,  38  Am.  Rep.  735,  but  erected  on  posts  and  blocks  by  one  in  adverse 
possession,  Doscher  v.  Blackiston,  7  Or.  143,  belongs  to  the  owner  of  the  land. 
A  house  built  partly  with  the  builder's  materials  on  another's  land,  under  an 
agreement  that  upon  payment  of  a  specified  sum  by  the  builder  the  owner  of 
the  land  will  convey  the  house  and  land  to  him,  is  not  the  personalty  of  the 
builder,  but  is  the  property  of  the  owner  of  the  land:  Hutchme  v.  Shaw,  6 
Cush.  58.  And  as  a  general  rule,  a  house  built  without  any  agreement  that 
it  shall  remain  personal  property  will  be  realty,  and  will  belong  to  the  owner 
of  the  land:  Aldrich  v.  Husband,  131  Mass.  480.  But  an  agreement  between 
the  parties  that  a  building  shall  remain  personal  property  is  effectual:  Saggar 
V.  EckeH,  3  111.  App.  412;  Ham  v.  Kendall,  111  Mass.  297;  Hartwelly.  KeUy, 
117  Id.  235;  Priestley  v.  Johnson,  67  Mo.  632;  Bush  County  Commiseionen 
V.  Stvlbs,  25  Kan.  322;  Evane  v.  McLucaa,  15  S.  C.  67.  When  a  party  con- 
sents to  the  erection  of  a  building  on  his  property  with  another's  materials 
for  another's  use,  disconnected  from  the  use  of  the  land,  it  will  be  the  personal 
property  of  the  builder:  Corrvin  v.  Moorhead,  43  Iowa,  466.  Millstones 
placed  in  a  mill  may  remain  personal  property  under  an  agreement  to  thai 
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«(rect,  even  against  a  snbaeqaent  owner  of  tho  mill:  SuUivan  v.  Jones,  14  S. 
C  362.  A  building  not  attached  to  real  estate,  as  daring  its  transit  from  one 
lot  to  another,  is  personal  property:  Titus  v.  Maber,  25  111.  257;  Salter  v. 
SampUy  71  Id.  430, 

A  mortgagee  can  not  enforce  his  lien  against  buildings  removed  from  the 
mortgaged  premises  and  attached  to  another  freehold:  Harris  v.  Bannon,  78 
Ky.  568;  Tondinson  y.  Thompkins,  27  Kan.  70.  A  building  erected  partly  on 
the  land  of  each  of  two  adjoining  owners  may  be  removed  by  either  only  to 
the  extent  that  it  rests  on  his  land:  Beers  v.  St,  John,  16  Conn.  322.  Where 
a  tenant  for  years  tears  down  an  old  shop  and  builds  a  new  one  partly  out  of 
the  old  materials,  the  new  phop  does  not  vest  in  the  owner  of  the  former  un- 
less it  is  merely  the  old  shop  repaired  or  reconstructed.  The  title  to  the  new 
shop  turns  upon  the  question  whether  it  is  substantially  the  same  building 
or  not:  Id.  Fence  rails  and  stakes  taken  by  a  trespasser  and  built  into  a 
fence  on  his  real  estate  become  his  property,  and  can  not  be  replevied:  BidbUts 
V.  DorrtUj  55  Ind.  470;  StuUt  v.  Graves,  74  N.  G.  396.  But  the  owner  may  sue 
in  astumpsU  for  the  value  of  lumber  tortiously  built  into  the  defendant's 
house:  Abbott  v.  Blossom,  66  Barb.  353.  In  ShoemaJoer  v.  Simpson,  16  Kan. 
43,  it  is  held  that  an  owner  of  personal  property  can  not  be  deprived  of  it  by 
its  being  attached  to  another's  real  estate  by  a  third  party*  if  it  can  be  re- 
moved without  great  inconvenience  and  injury.  The  owner  of  land  does  not 
acquire  property  in  builder's  materials  until  they  are  annexed  to  the  freehold, 
and  where  a  builder  removed  staging,  it  became  subject  to  an  execution  against 
him:  Johnson  v.  Hunt,  11  Wend.  135.  It  is  the  general  rule  that  personal 
property,  no  matter  who  may  be  the  owner,  becomes  the  property  of  the  owner 
of  tiie  land  to  which  it  is  attached:  Fryaitr.  StUlivan,  7  Hill,  529;  Mathes  v. 
Dobsehuetz,  72  111.  438;  Jenkins  v.  McCurdy,  48  Wis.  628;  S.  C,  33  Am.  Rep. 
841;  HannibcUete.  B.  R,  Co.  v.  Crawford,  68  Mo.  80.  But  coal  or  ore  which 
has  been  mined  under  a  lease  and  left  in  the  mine  or  upon  the  land  is  per- 
sonalty, and  may  be  removed  if  this  can  be  done  without  damage:  Lyhens 
VaUey  Coal  Co.  v.  Dock,  62  Pa.  St.  232;  Green  v.  Ashland  Iron  Co.,  Id.  97. 
The  subject-matter  of  this  head  is,  however,  included  in  the  law  of  fixtures, 
and  will  not  be  further  treated  here.  The  notes  and  cases  in  this  series  upon 
what  are  fixtures  are  collected  in  the  note  to  Mahip  v.  Smith,  52  Am.  Dea 
617.  Nor  is  it  within  the  scope  of  this  note  to  treat  the  law  of  betterments 
or  the  compensation  for  improvements  allowed  to  one  who  has  made  them 
under  a  belief  that  he  had  title  to  the  land. 

Ck>NrnaiOK  ov  €k>ODS  is  such  a  mixture  of  the  goods  of  two  or  more  per- 
sons that  they  can  not  be  distinguished;  Bouv.  Law  Diet. ;  2  Kent's  Com.  364; 
2  Schouler  on  Per.  Prop.  42;  2  Bla.  Com.  405.  And  where  the  intermixture  is 
such  that  the  separate  goods  of  each  party  can  no  longer  be  distinguiEihed  and 
the  goods  intermingled  are  of  different  qualities  and  values,  the  innocent  party 
whose  rights  have  been  invaded  will  be  entitled  to  the  whole  mass  by  acces- 
sion. This  is  a  rule  of  expediency.  It  is  a  case  where  the  law  confuses  rights 
in  order  to  resolve  the  confusion  of  goods,  and  the  rule  is  therefore  to  be  ap- 
plied only  where  a  just  division  and  equitable  partition  of  rights  can  not  be 
made.  Thus  where  an  agent  converts  to  his  own  use  goods  intrusted  to  his 
oare,  or  misapplies  them,  the  principal  does  not  thereby  acquire  title  to  like 
goods  of  the  agent,  as  in  case  of  confusion;  Wood  v.  Fales,  24  Pa.  St.  246. 
Four  cases  may  arise:  1.  Where  the  mixture  is  made  by  consent  of  the 
parties;  2.  Where  it  arises  from  the  willful  or  tortious  oonduct  of  one  of 
the  parties;  3.  Where  it  is  made  by  unintentional  mistake;  4.  Where 
it  ii  the  result  of  inevitable  accident  or  vis  major. 
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MiXTOSE  SCadb  bt  Consent  of  Parties. — ^In  saoh  a  oaae  the  reUttion  of 
the  parties  is  that  of  contract,  and  the  presumption  arises  that  they  agreed  to 
hold  the  mass  as  tenants  in  common.  This  was  the  rule  of  the  civil  law:  2 
Kent's  Com.  364.  The  case  more  frequently  arises  where  several  owners  de- 
posit grain  in  a  warehouse,  bat  exists  wherever  the  goods  of  two  or  more  par- 
ties are  indistinguishably  mingled  by  common  consent;  DcU  v.  Olnuiead, 
36  m.  150;  Warner  v.  Ctuhman,  31  Id.  283;  Low  v.  MarUn,  18  Id.  286; 
Adams  v.  M^fora,  1  Saw.  306;  Notden  v.  CoU,  6  Hill,  461;  S.  C,  41  Am.  Dec 
756;  Lanting  v.  Stawell,  37  How.  Pr.  88;  WiUim  v.  Casern,  4  Boew.  155;  Buck- 
ley T.  OrosBf  3  B.  &  S.  574.  Being  tenants  in  common,  they  are  subject  to  stand 
their  pro  rata  of  loss  accruing  to  the  general  property  from  decay  or  other 
causes,  and  one  who  has  received  from  the  warehouseman  more  than  his  share 
will  be  responsible  to  his  co-owners  for  the  surplus:  Warner  v.  duAmon,  31 
Dl.  283;  Dole  ▼.  Olmstead,  36  Id.  150.  Where  one  delivera  wheat  to  a  miller 
to  be  manufactured  into  flour  and  mingles  it  with  the  miller's  wheat,  he  stall 
retains  property  in  the  number  of  bushels  he  delivers:  Inglebright  v.  JTom- 
ffumd,  19  Ohio  337.  But  where  the  contract  with  the  miller  is  merely  to  de- 
liver an  equivalent  in  value  for  the  grain,  whether  it  be  in  the  form  of  flour  or 
bran,  or  in  grain,  although  the  grain  is  mingled  with  the  miller's,  the  parties 
are  not  tenants  in  common,  for  the  contract  is  a  sale  and  the  miller  is  a  debtor: 
Wilson  V.  Cooper^  10  Iowa,  565;  South  Australian  Ins.  Co.  v.  Sandell,  L.  B.,  3 
P.  C,  101, 113.  So  where  grain  is  delivered  to  a  warehouseman  upon  the  con- 
sideration that  the  money  value  of  it  at  the  time  that  a  demand  is  made  be 
paid:  Lonergan  ▼.  Stewart,  55  HL  44.  A  contract  where  one  party  is  to 
furnish  lumber  and  the  other  to  make  shingles  out  of  it,  and  to  receive  a  cer- 
tain quota  of  the  shingles  in  payment  for  his  labor,  makes  the  parties  tenants 
in  common:  White  v.  Brooks,  43  N.  H.  402;  see  supra,  title  '*  Article  Manu- 
factured," etc.  When  there  is  a  combination  of  materials  of  the  same  kind, 
quality,  and  value,  as  wine,  oil,  grain,  and  the  like,  it  is  held  that  a  sale  of  a 
certain  quantity  of  the  mass,  if  otherwise  complete,  passes  the  title  without 
distinct  separation  or  identification  of  the  particular  particles  sold.  Thus  a 
sale  of  ten  tons  of  oil  out  of  a  cistem  containing  forty  tons  is  complete,  and 
passes  the  title  without  measuring  out  the  ten  tons  sold:  Whitehouse  v.  I^rott, 
12  East,  614.  In  a  sale  of  a  specified  quantity  of  grain,  wine,  oil,  or  flour,  its 
separation  and  identification  from  the  mass,  indistinguishable  in  quantity  oar 
vidue,  is  not  necessary  to  pass  the  title:  Kimberly  v.  Paiehin,  19  N.  Y.  330. 
In  this  case  Comstock,  J.,  said:  " But  as  it  is  not  possible  in  reason  and  phi- 
losophy to  identify  each  constituent  particle  composing  (such)  a  quantity,  so 
the  law  does  not  require  such  an  identification.  Where  the  quantity  and  the 
general  mass  from  which  it  is  to  be  taken  are  specified,  the  subject  of  the  con- 
tract is  thus  ascertained,  and  it  becomes  a  possible  result  for  the  title  to  pass, 
if  the  sale  is  complete  in  all  its  other  circumstances.  An  actual  delivery,  in- 
deed, can  not  be  made  unless  the  whole  is  transferred  to  the  possession  of  the 
purchaser,  or  unless  the  particular  quantity  sold  is  separated  from  the  residue 
But  actual  delivery  is  not  indispensable  in  any  case  in  order  to  pass  a  title 
if  the  thing  to  be  delivered  is  ascertained,  if  the  price  is  paid  or  credit  given, 
and  if  nothing  further  remains  to  be  done  in  regard  to  it:"  Id.  333.  In  Cushing 
V.  Breed,  14  Allen,  376,  the  same  principle  is  maintained,  but  it  was  held  that 
the  seller  and  purchaser  were  tenants  in  common.  Therefore,  when  persons 
have  become  tenants  in  common  of  personalty  of  the  same  quality  and  value, 
each  may  sever  and  appropriate  his  share,  if  it  can  be  determined  by  meas- 
urement and  weight,  without  the  consent  of  the  others,  and  sell  or  destroy 
it  without  being  liable  to  them  in  an  action  for  conversion.    The  idantifio^ 
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tkm  of  the  Tery  grains  of  wheat  which  belong  to  eaoh  party  is  onneceaaaiy: 
WiUon  V.  Kason,  4  Bosw.  155;  Tripp  v.  HUey,  15  Barb.  333;  Fcbes  v.  Sha^ 
tedfc,  22  Id.  568;  2  Sohonler  on  Per.  Prop.  43.  In  Law  v.  MaHin,  18  UL  286, 
it  is  held  that  a  tenant  in  common  of  grain  in  a  warehoose  conld  not  maintain 
replevin  for  the  whole,  but  would  have  his  proportionate  share  of  the  whole. 
A  tenant  in  common  of  grain,  who  appropriates  the  whole,  may  be  sued  by 
the  co-tenant  for  the  converson:  Lobdell  v.  Stowdlt  37  How.  Pr.  88.  Morgan 
V.  Qreggt  46  Barb.  183,  goes  a  step  further  than  the  majority  of  the  cases, 
and  discards  altogether  the  theory  of  tenancy  in  common  in  the  case  of  goods 
of  equal  quality  and  value,  holding  that  the  mere  fact  of  the  admixture  of 
property  does  not  necessarily  produce  it.  Each  owner  may  own  in  severalty 
his  share  of  the  goods  so  mingled,  especially  when  the  property  is  all  of  one 
kind  and  value,  as  barley.  The  reason  of  the  arising  of  a  tenancy  in  common 
is  the  loss  of  identity  of  the  property  belonging  to  each;  but  where  the  prop* 
erty  is  of  the  same  kind  and  value,  and  the  proportionate  shares  are  known, 
the  reason  of  the  rule  no  longer  exists:  Id.  In  Young  v.  MUes^  20  Wis.  615» 
the  plaintiff  was  the  owner  of  a  certain  quantity  of  wheat,  which  with  his 
consent  was  stored  in  mass  with  that  of  others  in  a  warehouse.  After  ship- 
ments had  been  made  from  the  mass,  until  a  quantity  not  greater  than  that 
due  him  was  left,  this  residue  was  held  to  be  his  absolute  property  as  against 
the  warehouseman,  and  any  invasion  of  that  quantity  was  a  conversion,  and 
plaintiff  might  follow  the  wheat  wherever  it  could  be  identified. 

This  subject  is  discussed  at  considerable  length  in  an  article  in  6  Am.  Law 
Rev.  450-471,  on  "Grain  Elevators:"  See  also  2  Schouler  on  Per.  Prop. 
42-45. 

Willful  and  Tortious  Contusion. — The  civil  law  gave  the  whole  prop- 
erty to  the  party  who  made  the  intermixture,  but  ho  remained  liable  in 
damages  for  the  value  of  the  goods  taken  to  the  party  whose  goods  he  had 
intermingled  with  his  own:  2  Kent's  Com.  364;  Inst.  2,  1,  27>  28.  Here  is  a 
manifest  encouragement  of  fraud,  and  the  common  law  went  direct  to  the 
contrary  and  gave  the  whole  property  to  him  whose  property  was  first  invaded, 
without  any  compensation  to  the  wrong-doer:  2  Kent's  Com.  365.  A  person 
who  voluntarily  and  willfully  mixed  his  own  money  with  another's  by  casting 
it  among  the  other's  money  while  at  play  lost  his  money  altogether,  because 
he  could  not  distinguish  the  particular  pieces:  Warde  v.  Aeyrt,  2  Bulst.  323; 
S.  C,  Cro.  Jac  366.  The  severity  of  this  rule  has  been  modified,  and  it  is 
now  the  rule  that  even  where  the  mixture  is  wrongful  and  fraudulent,  yet  if 
the  mass  is  composed  of  parts  which  are  of  equal  quality  and  value,  and  if 
the  proportion  of  the  whole  which  each  party  originally  owned  is  known,  tha 
parties  will  be  tenants  in  common,  and  each  will  be  entitled  to  his  proportion: 
HaasdUne  v.  StockweOj  30  Me.  237;  S.  C,  60  Am.  Dec  627;  Robifutm  v.  ffoU, 
89  N.  H.  557;  Adams  v.  Meyera,  1  Saw.  306;  Brakdy  v.  TrOtle,  3  W.  Va.  86; 
Bueldey  v.  QroaBt  3  B.  &  8.  574.  But  although  the  tenancy  in  common  is 
conceded  to  exist  here,  the  rights  of  the  parties  are  by  no  means  equal.  Every 
intendment  and  presumption  is  against  the  wrong-doer.  The  burden  of  proof 
is  upon  him  to  establish  his  right,  otherwise  the  innocent  party,  who  is  to  be 
protected  at  all  events,  will  take  the  whole  of  the  inseparable  mass.  Thus 
one  who  has  willfully  confounded  his  goods  with  the  goods  of  a  stranger, 
though  they  be  of  the  same  kind,  will  lose  the  whole  unless  he  can  prove  the 
true  quantity  belonging  to  himself:  Starr  v.  Wir^egari  3  Hun,  491.  And  where 
another  has  wrongfully  confused  goods,  the  innocent  party  has  a  perfect  right 
to  take  out  the  proportion  belonging  to  himself  whether  the  other  be  willing 
or  not:  Sims  v.  Glaaetier,  14  Ala.  695;  S.  C,  48  Am.  Dec.  120;  Brakelp  v. 
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Tnale,  3  W.  Va.  86.  On«  who  mixes  aaotliAr's  ooal  with  his  own  and  sells  ths 
mass  can  not  set  np  that  tho  ooal  mixed  with  his  own  was  of  inferior  qoality 
and  thus  diminished  the  price  obtained,  bat  the  innocent  party  is  entitled  to 
the  fall  valne  of  his  coal:  Lard  Roheby  t.  EUhU,  L.  R.,  13  Oh.  D.,  277.  The 
endeavor  is  to  administer  substantial  justice,  and  the  wrong-doer  can  obtain 
no  advantage.  Pork  packed  in  bsrrels  does  not  so  lose  its  identity  by  benig 
stored  by  a  factor  in  a  warehonse  with  other  poriL  packed  in  the  same  manner 
and  with  the  same  brand  as  to  allow  the  factor  to  snbstitnte  other  potk  for 
it  after  he  has  sold  it:  Seynumr  v.  Wychoft  10  N.  Y.  218;  so  in  the  esse  oi 
wheat,  if  he  seUs  it  he  will  be  liable  for  its  valne:  Chate  v.  WaMwm^  1  Ohio 
St  244;  see  Wood  v.  Falu,  14  Fa.  St.  246. 

If  the  mixtare  is  indistingaishable,  and  not  capable  of  just  appreciation 
and  division  according  to  the  rights  of  each  owner,  or  the  articles  mixed  an 
of  different  qnalities  and  values,  and  the  original  qnalities  and  valnea  can  not 
be  distingaished,  the  party  whose  fanlt  or  neglect  oansea  the  mixtare  most 
bear  the  whole  loss,  and  the  innocent  party  will  take  the  whole  by  aocessioa: 
liobhuon  V.  Holt,  39  N.  H.  557;  lioiadUne  v.  Stochoell,  30  Me.  237;  S.  C, 
50  Am.  Dec.  627;  The  Idaho,  93  U.  8.  575;  AUey  v.  Adaafnt,  44  Ala.  600; 
Root  V.  Bonnema^  22  Wis.  539.  That  part  of  the  mass  which  he  can  identify 
and  prove  to  be  his  own  he  may  reclaim:  LupUm  v.  Wkitiet  15  Ves.  43%  442; 
ColmLl  V.  Reeves,  2  Camp.  N.  P.  575;  Froit  v.  Willard,  9  Barb.  440;  AUeyY. 
Adams,  44  Ala.  609.  And  if  damages  are  given  to  the  innocent  party,  they  will 
be  the  utmost  value  of  his  property:  Hart  v.  Ten  JByck,  2  Johns.  Ch.  62; 
Braienridge  v.  HoUomA,  2  Blackf.  377;  see  Lord  Rokehy  v.  BUioU,  L.  B.,  13 
Ch.  D.,  277.  Where  one  willfully  mixes  his  lumber  with  another's  indistin- 
guishably,  the  two  lots  being  of  different  qualities  and  values,  the  injured 
party  may  replevy  the  whole  lot:  Jenkins  v.  Steanha,  19  Wis.  126;  the  psrty 
producing  such  confusion  forfeits  the  whole,  and  his  creditors  can  not  attsch 
the  mass:  Beach  v.  SchmuUz,  20  III.  165;  and  in  tho  case  of  saw-logs,  if  the 
party  producing  the  confusion  can  not  distinguish  his  own,  he  loses  all:  Dil- 
lingham V.  SmUh,  30  Me.  370;  Stephenson  v.  Little,  10  Mich.  438.  In  the 
Utter  case,  Campbell,  J.,  dissenting,  held  that,  as  the  evidence  sliowed  that 
the  logs  were  of  a  uulform  value  per  thousand  feet,  the  wrong-doer  was  en- 
titled to  his  proportion.  Confessing  his  premises,  his  oonclusions  were  on- 
doubtedly  law.  A  party  having  charge  of  another's  property,  and  confound- 
ing it  with  his  own,  so  that  a  mass  of  different  qnalities  and  values  is 
produced,  must  distingnish  his  own  property  or  lose  it:  Bratairidge  v.  JToI- 
kmd,  2  Blackf.  377;  as  in  the  case  of  a  surviving  partner  oontinaing  the  fim 
business:  Dtversey  v.  Johnson,  93  HL  547;  or  whero  one  has  obtained  Junk 
by  fraud  and  cast  it  among  his  own:  Jewett  v.  Dringer,  30  N.  J.  £q.  291. 
So  a  trustee  who  has  mixed  the  trust  funds  with  his  own  will  be  responsible 
for  the  interest  therwn:  Cook  t.  Addison,  L.  R.,  7  Eq.,  466.  The  factors  of 
the  plaintiffii  sold  plaintiffs'  flour  and  some  of  their  own  and  took  notes  in 
payment  for  the  whole.  They  failed,  and  it  was  held  that  the  property 
was  not  so  mingled  as  not  to  enable  plaintiffii  to  recover  the  value  of  their 
flour  out  of  the  sum  paid  on  the  two  notes:  Beach  t.  Forsyth,  14  Barb.  499. 
Whero  a  bDl  is  remitted  to  a  factor  to  be  converted  Into  funds,  and  he  min- 
gles  the  biU  with  the  property  of  others  by  taking  a  joint  note  covering  that 
bill  and  other  sums  belonging  to  other  parties,  this  being  In  accordance  with 
general  ussfe,  the  factor  will  not  be  responsible  in  case  of  the  insolvency  of 
the  promisors  on  the  joint  note:  ffamiUon  v.  OMiiitii^AcMii,  2  Brock.  850. 
The  innocent  party  is  favored,  for  if  he  take  mora  than  his  own  property  from 
a  mass  wrongfoUy  confused,  he  is  not  a  wrong-doer,  unless  the  party  con- 
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iosing  pointed  out  his  own  and  demanded  them  of  him:  SmUh  ▼.  MarriU,  56 
Me.  566.  Whereas,  when  the  wrong-doer  seeks  to  recoTer  his  property  from 
«ach  a  mass,  he  most  first  point  out  his  own:  Loomis  y.  Oreen,  7  Id.  386; 
^eapy  v.  Deaarbom,  19  N.  H.  351. 

Executions  and  Attaghmsnts.— Where  goods  of  a  debtor  aie  mixed  with 
those  of  another,  but  in  such  a  way  that  they  are  distingnishable,  it  is  the 
'dutv  of  thf>  officer  abont  to  attach  to  make  reasonable  inquiries  in  ord^r  1o 
distinguish  them  before  he  is  justified  in  taking  the  goods  of  the  other  per 
«on:  Moore  v.  Bowman^  47  N.  H.  494,  501.  But  where  the  goods  are  min 
^led  in  an  indistinguishable  mass,  and  the  officer  is  unable  to  distinguish 
them,  and  tlie  one  who  has  intermingled  his  goods  with  those  of  the  debtor 
•does  not  ix>int  out  his  own,  the  officer  or  creditor  is  justified  in  taking  the 
whole:  Sobinaon  v.  HoU,  39  Id.  557;  Bhumway  v.  BvUer,  8  Pick.  443;  Taylor 
V.  Jones,  42  N.  H.  25;  Chappdl  ▼.  Cox,  18  Md.  513.  But  in  Treal  ▼.  Barber, 
7  Conn.  274,  it  was  held  that  although  the  person  intermingling  refused  to 
identify  his  property,  yet  the  creditor  would  not  be  justified  in  taking  the 
whole,  unless  the  intermixture  were  fraudulent.  When  the  creditor  has  taken 
the  whole  he  may  retain  it  until  the  goods  which  do  not  belong  to  the  debtor 
Are  pointed  out:  Taylor  v.  Jones,  42  N.  H.  25.  A  party  who  fraudulently 
confounds  the  goods  of  a  debtor  with  his  own,  if  such  goods  are  attached, 
must  identify  his  own  property  or  lose  it:  Weil  v.  SUverstone,  6  Bush,  698. 
He  has  no  action  against  the  officer  who  takes  the  whole  until  he  has  pointed 
•out  his  goods,  demanded  them,  and  been  refused:  SmUfi  ▼.  Welch,  10  Wis.  91. 
But  if  after  his  goods  have  been  pointed  out  the  officer  sells  them,  it  is  a  con- 
Tersion:  Shumway  v.  RutUr,  8  Pick.  443.  When  the  owner  can  show  title  to 
■a  certain  number  of  articles  composing  the  mass,  being  unable  to  point  out 
the  particular  subjects  of  his  ownership,  the  officer  is  justified  in  selecting 
and  delivering  the  least  valuable  articles:  Id.  Where  two  parties  collude  to 
intermix  their  goods  to  defraud  the  creditors  of  one  of  them,  neither  party 
•can  take  any  advantage  from  the  intermixture:  McDowell  y.  RusseU,  37  Pa. 
St.  164.  And  see  Freeman  on  Ex.,  sees.  254,  272;  2  Schouleron  Per.  Prop. 
49,  50.  Money,  the  proceeds  of  an  execution  sale,  deposited  at  a  banker's 
by  a  sherifif  in  his  own  name,  loses  its  identity  as  a  specific  fund,  and  can  not 
be  followed  into  the  hands  of  third  parties,  by  those  entitled  to  the  proceeds 
of  the  sale:  Carlton  v.  Conroy,  21  Cal.  170.  Part  of  the  money  of  two  per- 
«ons  mingled  in  a  safe  in  the  possession  of  a  third  party,  and  seized  by  the 
aheriff  under  a  claim  against  the  latter,  may  be  recovered  in  an  action  of 
replevin  by  one  of  the  parties  who  was  entitled  to  as  much  as  was  seized, 
and  who  pointed  it  out  as  his  property  at  the  time  of  the  seizure:  Or{jfUh  v. 
Bogardus,  14  Id.  410.  When  goods  pledged  for  debt  become  confused  with 
other  goods  of  the  debtor,  the  creditor's  lien  is  lost  if  the  confusion  is  created 
by  the  creditor:  McKean  v.  Wagenblast,  2  Grant  Gas.  462;  and  is  extended  to 
the  whole  mass,  when  the  intermixture  is  caused  by  the  owner:  Id.;  Hvff  v. 
Earl,  3  Ind.  306.  And  much  the  same  principle  is  maintained  in  the  case  of 
mortgages:  See  ii^ra.  An  execution  debtor  having  sold  the  goods  levied  on, 
and  substituted  others,  those  substituted  become  subject  to  the  levy:  Jiolh  v. 
WelU,  29  N.  Y.  471.  In  Holbrook  v.  Hyde,  I  Vt.  286,  it  is  said  that  prop. 
<erty  readily  distinguishable,  as  cattle  are,  is  not  lost  by  intermixture. 

Innocent  or  Mistaken  Ck>NFnsiON. — We  have  seen  that  where  the  con- 
fusion is  of  goods  of  different  qualities  and  values  the  wrong-doer  loses  his 
property.  There  are  cases  which  say  that  if  the  intermixture  is  innocent  or 
by  mistake,  or  even  merely  negligent,  without  the  element  of  willfulness  or 
fraud,  the  party  causing  the  confusion  will  not  lose  his  property:  Pratt  y. 
Am.  Deo.  Vol.  1X7—38 
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Bryant,  20  Vt  337;  Byder  v.  Hathatoay,  21  Pick.  298.  ''And  yet  while  the 
courts  show  an  obvious  disposition  to  shield  the  nninte&tioiutl  trespasser 
from  loss,  they  are  not  as  yet  bold  in  declaring  the  parties  owners  in  common 
of  the  entire  intermixure,  a  consequence  which  would  doubtless  follow  were 
the  equities  of  the  two  precisely  alike;  notwithstanding,  such  must  logically 
be  the  result,  when  all  means  of  identification  have  failed:  *'  Schouler  on  P«m. 
Prop.  48.  The  opinion  of  the  learned  author  is  worthy  of  weight;  but  it  must 
lie  borne  in  mind  that  when  one  of  two  innocent  parties  is  to  suffer,  the  one 
whose  negligence  has  caused  the  loss  must  bear  it.  And  cases  may  easily  be 
imagined  where  a  delivery  of  the  whole  confused  mass  to  the  party 
whose  property  has  been  invaded  would  not  compensate  him  for  t'le 
invasion,  and  a  division  would  work  a  positive  injury  to  him.  To  a  e 
an  example:  suppose  inferior  wine  or  oil  or  sugar  or  wheat  to  be  mixed 
with  a  far  superior  quality  of  the  same  commodity;  giving  the  whole  ndxtnre 
to  the  owner  of  the  superior  quality,  whose  property  has  been  invaded,  might 
not  recompense  him  for  the  cost  of  refining  and  segregating  it  where  that 
could  be  done,  or  for  the  loss  resulting  from  the  sale  of  the  heterogeneous 
mass.  But  it  must  be  confessed  that  in  the  above  examples,  if  yon  increase 
the  quantity  of  the  inferior  quality  to  a  sufficient  extent,  the  converse  of  the 
conclusion  drawn  will  result,  that  is,  the  innocent  party  will  be  more  than 
compensated.  The  question  then  becomes  one  of  expediency  depending  laigcly 
upon  the  equities  of  the  parties  and  the  practicability  of  any  division  be- 
tween them,  the  leaning  being  against  the  party  whose  unintentional  act  or 
uegUgenoe  has  caused  the  confusion.  The  same  principles  existing  in  favor 
of  willful  wrong-doers  will  of  course  prevail  in  favor  of  unintentional  con- 
fusers  of  goods.  '*  If  they  [the  property  intermixed]  were  of  equal  value» 
as  com  or  wood,  and  of  the  same  kind,  the  rule  of  justice  would  be  obvious: 
let  each  one  take  his  own  given  quantity.  But  if  they  were  of  unequal  value, 
the  rule  would  be  more  difficult.  And  if  the  intermixture  was  such  as  to 
destroy  the  property,  the  whole  loss  should  fall  on  him  whose  carelessness,  or 
folly,  or  misfortune  caused  the  destruction  of  the  whole:  '*  Ryder  v.  HatinB^ 
way,  21  Pick.  305,  306;  see  Ringgold  v.  Ringgold,  I  Har.  ft  G.  11.  "  If  the 
innocent  party  use  by  mistake  the  property  of  another  innocently  mixed 
with  his,  or  refuse  to  suffer  the  plaintiff  to  take  it  away,  he  is  liable  in  tro- 
ver; or  if  he  have  sold  the  property  and  received  money  for  it,  the  plaintiff 
may  waive  the  tort  and  sustain  asmmptU  for  the  money:  **  PraU  ▼.  Bryasd, 
20  Vt.  337.  Innocent  intermingling  does  not  justify  creditors  of  the  other 
party  to  attach  the  whole  without  requesting  the  party  who  has  innocently 
caused  the  confusion  to  point  out  his  own  property:  8mUh  ▼.  Sa/nhom,  6  Gray, 
134.  Where  the  lumber  of  two  persons  is  intermingled  by  trespasKTS,  one  of 
the  parties  may  retake  the  whole  from  the  trespassers  or  their  privies  with- 
out committing  trespass:  Bryant  v.  Ware,  80  Me.  295.  One  who  nnintentioD* 
ally  intermingled  railroad  ties  of  his  own  with  those  of  another  has  no  action 
against  the  latter  for  taking  his  proportioii  from  the  mass,  though  the  latter 
took  some  of  the  ties  which  the  plaintiff  could  distinguish  as  his  own:  Chand* 
ler  V.  De  Cfr^f,  25  Minn.  88.  The  rule  of  confusion  does  not  apply  to  a  case 
where  a  joint  owner  without  any  fraudulent  intent  obtains  damages  in  gross 
for  injuries  done  to  the  joint  property  and  to  his  own  separate  property: 
Thome  v.  CoUon,  27  Iowa,  425.  In  replevin  the  pli^tiff  must  distingnish 
his  own  property,  though  the  defendant  may  have  intermixed  it  with  hii  owns 
Awi£BY.  MisB,  Boom  Co.,  8  Minn.  467. 

C05FU8I0N  Resulting  from  Insvxtabls  Aooisert  or  Ym  Majob.— In 
this  case  the  equities  of  the  partiesare  equaL    To  the  fMdtof  neither  can  tha 
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confuBiOD  be  attributed.  It  follows  that  where  indistrngnishable  confusion 
results,  the  original  owners  will  become  tenants  in  common  of  the  mass,  shar^ 
ing  proportionally  the  loss:  The  late  case  of  Spenee  v.  Union  Marine  Ina^ 
Co,,  L.  R.,  3  C.  P.,  427,  was  a  case  where  bales  of  cotton  had  been  shipped  in 
a  vessel  which  was  wrecked.  Some  of  the  cotton  was  lost  in  this  way.  Tb» 
rest  was  taken  by  another  ship  to  port.  The  marks  upon  the  bales  saved 
were  so  obliterated  as  to  render  it  impossible  to  distiugnish  one  person's  cot- 
ton from  another's.  The  owners  were  held  to  be  tenants  in  common  of  tha 
bales  saved,  sharing  the  loss  and  expenses  of  salvage  prorata.  Jones  v.  Moore^ 
4  You.  &  Coll.  351,  was  a  case  where  oil  leaking  out  of  the  casks  in  the  course 
of  shipment  was  collected.  It  was  held  to  belong  to  the  original  owners  of 
the  oil  as  tenants  in  common.  This  principle  has  been  recognijsed  in  the 
United  States.  Where  a  freshet  floated  wood  of  different  owners  into  an  in- 
distinguishable mass,  they  became  tenants  in  common,  and  the  mere  taking 
possession  of  the  whole  by  one  owner  was  not  a  conversion,  but  he  held  it  sub* 
ject  to  demand  from  the  other  owners  for  their  interest:  Moort  v.  Erie  Rjf 
Co.,  7  Lans.  39.  The  principle  is  recognized  also  in  Bryant  v.  Ware,  80  Meu 
298. 

Ck>N7<7SiON  OF  MoBTOAGED  GooDS. — ^A  mortgage  permitting  the  mortgagor 
to  remain  in  possession  and  continue  the  business  of  buying  and  selling  tha 
goods  is  void  as  to  creditors  of  the  mortgagor:  Gardner  v.  McEhoen,  19  N.  T. 
123;  Blakeslee  v.  Rossman,  43  Wis.  116;  State  v.  Jacob,  2  Mo.  App.  183;  In 
re  Bloom,  17  Nat.  Bank.  Reg.  425.  Whether  such  a  permission  on  the  part  of 
the  mortgagee  necessarily  makes  the  mortgage  fraudulent,  is  a  disputed  ques- 
tion :  See  Jones  on  Chattel  Mortgages,  sees.  379-425,  ezx>ounding  the  doctrines 
adopted  by  the  courts  of  the  several  states.  But  at  least  the  mort^i^agee  will 
lose  his  lien  on  the  goods  sold,  and  it  will  not  reattach  to  the  ne\»  and  subed- 
tuted  stock,  though  it  be  purchased  with  the  proceeds  of  the  mortgaged  goodat 
Rose  V.  Bevan,  10  Md.  466;  HamiUon  v.  Rogers,  8  Id.  301;  Davenport  v. 
Foulke,  68  Ind.  382;  HcUy  v.  Brown,  14  Conn.  255;  Barnard  v.  Eaton,  2  Gush. 
294;  RMnes  v.  Phelps,  8  111.  455;  Webster  v.  Power,  L.  R.,  2  P.  C,  69.  In 
Simmons  v.  Jenkins,  76  IlL  479,  it  is  said  that  where  the  mortgagor,  with  the 
consent  of  the  mortgagee,  mingles  by  sale  and  purchase  other  goods  indis^ 
tinguishably  with  the  mortgaged  goods,  the  lien  is  not  destroyed,  but  it  will 
not  avail  against  the  liens  of  third  persons.  A  mortgagee  permitting  tha 
mortgagor  to  sell  the  mortgaged  goods  can  not  retake  them  from  the  pur- 
ehasers:  Ogden  v.  Stewart,  29  HL  122.  In  Maine,  however,  the  substituted 
stock  will  be  covered  by  the  mortgage:  Abbott  v.  Goodtoin,  20  Me.  408; 
AUen  T.  Ooodnow,  71  Id.  420;  see  Davis  y,  Marx,  65  Miss.  376.  In  Michigan 
a  mortgage  is  not  invalidated  by  a  proviso  permitting  the  sale  of  the 
mortgaged  stock  in  the  course  of  tnule,  but  the  lien  does  not  attach  to 
the  new  goods;  though,  if  the  mortgagor  mingles  the  new  goods  with  the  old 
ones  and  refuses  to  identify  them,  the  doctrine  of  confusion  will  apply:  PeopU 
V.  Bristol,  35  Mich.  28.  Li  the  absence  of  evidence  that  the  mortgaged  stock 
was  sold  and  the  stock  replenished  with  new  goods,  it  will  be  presumed  that 
the  original  stock  remains:  Hudson  ▼.  Warner,  2  Har.  ft  G.  415.  Where  the 
mortgaged  property  is  mingled  with  other  property,  and  sales  made  from  the 
mass,  but  the  amount  realized  from  the  sale  of  the  mortgaged  property  could 
be  fairly  determined,  this  amount  represented  the  property  sold  as  against 
other  lienors:  Armstrong  v.  McAlpm,  18  Ohio  St.  184.  Hie  title  to  goods 
wbioh  the  mortgagor  has  purchased  with  the  money  obtained  from  a  sale  of 
the  mortgaged  goods  does  not  vest  in  the  mortgagee,  unless  made  to  repair  or 
replenish  the  mortgaged  property:  HdUy  v.  Brown,  14  Conn.  265.    When 
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the  mortgaged  property  is  oommingled  with  that  snbtequently  acquired, 
it  is  presamed  to  be  done  with  the  mortgagee's  permianon;  and  if  it  be 
indiBtingniehably  intermixed,  third  parties*  rights  can  not  be  affected: 
HamilUm  v,  RogerBy  8  Md.  301.  Mortgaged  goods  moved  from  one  store  to 
another  are  not  relieved  from  the  lien,  though  it  may  be  difficult  to  identify 
them:  Wheelden  v.  WiUov^  44  Me.  1.  A  mortgagor  who  purposely  or  through 
want  of  proper  care  intermingles  the  mortgaged  goods  with  his  own  loses 
his  property  against  the  mortgagee,  who  may  claim  the  whole  against  the 
mortgagor  and  his  consignees:  WiUard  v.  BicBf  11  Met.  403;  S.  GL,  45  Am. 
Dec.  226;  Merchants'  Nat,  Bank  v.  McLaughlin,  1  McGrary,  258;  S.  C,  2 
Fed.  Bep.  128;  Bimmona  v.  JenHns,  76  SI.  479.  And  he  may  reple^  the 
whole  from  a  purchaser,  in  the  absenoe  of  evidence  to  diBtingnish  tLe  par- 
ticular goods  covered  by  the  mortgage:  Adams  v.  Wildes,  107  Mastf.  123; 
KraUter  v.  Cooney,  45  Md.  582.  And  when  he  takes  the  goods  of  another, 
who  has  confused  them  with  the  mortgaged  property  and  refuses  to  separate 
them,  he  is  not  a  trespasser:  Fuller  v.  Paigt,  26  HI.  358;  and  see  analogous 
instances  cited  under  "Executions  and  Attachments,"  wpro.  A  mortgage 
of  cucumbers  in  bulk  and  in  salt  covers  them  when  "  greened  **  and  put  into 
bottles  and  vinegar.  They  are  not  so  substantially  changed  and  intermixed  as  to 
authorize  an  officer  who  attaches  and  sells  them  to  retain  the  proceeds  of  the 
sale  from  the  mortgagee:  Crotby  v.  Baker,  6  Allen,  205.  So  where  a  mortgagor 
of  a  vessel  removes  the  old  sails  and  substitutes  new  ones,  the  new  sails  will 
be  covered  by  the  mortgage,  as  this  is  ordinary  repairs,  and  a  purchaser  un- 
der the  mortgage  will  acquire  the  new  sails:  Boiuthwcrth  v.  Isham,  3  Sandl 
448.  In  Chisholm  v.  Chittenden,  45  Ga.  213,  it  is  held  that  under  the  Georgia 
code  a  mortgage  of  goods  can  not  by  subsequent  addition  and  intermixture 
of  new  goods  be  made  to  cover  goods  to  a  greater  amount  in  value.  See 
Adermm  v.  Howard,  49  Id.  313;  Goodrich  v.  WUUams,  50  Id.  425.  In  Hard- 
4mg  Y.  Cobum,  12  Met.  333,  342,  it  is  held  that  the  rule  requiring  the  owner 
of  chattels,  which  he  suffers  to  be  intermingled  with  those  of  another,  to 
point  them  out  and  demand  them  of  an  officer  who  has  seised  the  whole  as 
the  property  of  the  latter,  before  suing  the  officer,  does  not  apply  to  a  mort- 
gsgee  of  chattels  which  remain  in  the  possession  of  the  mortgagor,  the  mort- 
gage embracing  by  its  terms  all  other  personalty  which  the  mortgagor  might 
put  on  the  premises  in  place  of  those  which  he  should  sell,  notwithstanding 
the  latter  clause  is  inoperative.  But  if  the  mortgagee  does  not  pooit  out  the 
mortgaged  goods  which  ho  has  permitted  to  be  intermingled  by  the  mort- 
gagor, an  officer  having  a  writ  or  execution  against  the  latter  will  be  Justified 
in  seizing  and  selling  the  whole  as  the  debtor's  property:  Bobhuan  v.  HciU, 
89  N.  H.  557;  see  Mourry  v.  White,  21  Wis.  417,  and  "Exeoutions  and  At- 
tachments," supra.  See,  on  intermingling  of  mortgaged  goods,  Jones  on 
Chattel  Mortgages,  sees.  155,  481-483.  See  also  **Chattel  Mortgage  of  Un- 
fimahed  Articles,*'  supra.  The  subject  is  also  noticed  incidentally  in  the 
note  to  Moody  v.  Wright,  46  Am.  Deo.  715,  716. 

General  Prixcifles  or  Contusion  or  Goods. — The  conclusions  deduced 
from  a  consideration  of  the  cases  on  confusion  of  goods  are  these:  When  the 
confusion  is  made  by  the  consent  of  the  parties,  they  will  be  tenants  in  com- 
mon of  the  resulting  compound;  and  if  the  mixture  is  composed  of  ingredients 
of  the  same  kind,  quality,  and  value,  each  may  remove  his  proportion  of  the 
combined  materials  at  will.  When  the  mixture  is  made  by  a  wrong-doer,  but 
b  composed  of  materials  of  the  same  kind,  quality,  and  value,  still  the  owners 
are  tenants  in  common  and  each  privileged  to  remove  his  proportion;  but  id 
of  conflicting  rights,  the  court  leaning  to  the  protection  of  the  innocent 


April,  1851.]  Pike  v.  McDonald.  597 

party.  Where  the  confusion  is  made  by  a  wnmg-doer  and  the  oomponenfe 
parts  are  of  different  qualities  and  values,  still  he  will  not  lose  his  goods  if  he 
can  point  them  out,  and  may  recover  those  which  he  can  identify,  the  burden 
of  proof  and  the  protection  of  his  own  rights  resting  upon  himself.  But  where 
the  confusion  is  of  articles  of  different  qualities  and  Talues,  intermingled  in  au 
indistinguishable  mass,  the  wrong-doer  being  unable  to  point  out  his  own 
goods  will  lose  them,  and  the  innocent  party  whose  rights  have  been  invaded 
will  acquire  them  by  accession.  And  in  this  respect,  if  the  intermixture  has 
been  caused  innocently  and  through  mistake,  we  can  discover  nothing  more 
than  an  inclination  of  the  courts  to  protect,  as  far  as  possible,  the  party  whose 
misfortune,  and  not  premeditated  design,  has  Cause  the  indistinguishable  in- 
termixture of  articles  of  different  qualities  and  values.  Ko  ease  has  been 
found  which  declares  that  the  party  whose  inadvertency  has  caused  the  con- 
fusion shall  nevertheless  become  a  tenant  in  common  of  the  mixture.  But 
where  such  an  intermixture  is  caused  by  inevitable  accident  or  vi$  mc^oVf  the 
only  equitable  solution  must  be  that  the  parties  become  tenants  in  common,  as 
in  the  case  where  all  consent. 

8.  MixxD  Accession. — ^The  crops  produced  from  land  belong  to  the  one  who 
is  lawfully  in  possession  of  the  land:  BetUy  v.  Ringlamdy  30  Iowa,  106.  Cropc 
sowed  upon  land  by  a  stranger  to  the  title,  and  without  authority  or  consent 
of  the  owner,  belong  to  the  owner  of  the  soil:  Frteman  v.  McLennan,  26  Kan. 
151.  The  growth  of  cuttings  from  plants  and  shrubs  which  have  been  mort- 
gaged pass  to  the  mortgagee  by  accession:  Bryant  v.  PenneU,  61  Me.  108w 
Fruit  trees  are  a  part  of  the  freehold:  Adams  v.  Smithj  1  111.  221.  The  mer^ 
fact  of  the  boughs  or  limbs  of  a  tree  planted  upon  the  land  of  one  person  over*^ 
hanging  the  land  of  another  does  not  give  the  latter  any  right  or  title  to  any^ 
part  of  the  tree  or  to  the  overhanging  branches,  or  to  the  fruit  growing  upoa 
them;  and  if  the  owner  of  the  land  which  is  overhung  by  the  branches  attempt. 
by  violence  to  prevent  the  owner  of  the  adjacent  lot  upon  which  the  tree  grow*, 
from  picking  the  fruit  which  overhangs,  he  is  a  wrong-doer,  and  liable  to  aa 
action  for  assault  and  battery :  Hqffman  v.  Armatrong,  46  Barb.  337.  The. 
owner  of  land  may  lawfully  contract  for  its  cultivation  by  another  party,  andt 
provide  in  whom  the  ownership  of  the  product  shall  vest:  Andrew  t.  New*. 
comb,  32  N.  Y.  417;  Fiquet  v.  AUiwm,  12  Mich.  328.  Straw  is  a  part  of  tha 
orop  raised  on  a  farm  let  on  shares,  and  does  not  belong  to  the  farm:  Fobe§ 
r.  ShaUuck,  22  Barb.  568. 
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[82  Haihx,  4ia] 
COKTBAOT  BBCOMXB  MSSOED  IN  AND  EZTINOinSHJBD  BT  JUDOMSRT  OBfKAIHlO 


JxmoMXST  Obtained  Since  Filing  of  PsnnoN  in  Banxbuftot  on  promis- 
sory note,  which  might  have  been  proved  in  bankruptcy  is  not  barred  by 
the  discharge  in  bankruptcy,  as  it  is  a  debt  accruing  since  the  petition. 

SOBBTT  HA  VINO  SATISFIED  JUDGICENT  WHICH  HIS  PUNCIFAL  WAS  IiBOALLT 

Bound  to  Pat  is  entitled  to  recover  judgment  against  him. 

AasuKPScr  by  Pike  against  McDonald  and  others  for  money 
paid.  It  "waa  agreed  to  submit  the  case  to  this  court  for  dispo8i« 
tion  by  nonsuit  or  default.    The  opinion  states  the  case. 
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Shepl/ey  and  Dana,  for  the  plaintiff. 
Stoasey,  for  the  defendants. 

Bj  Court,  Sheplet,  C.  J.  It  appears  bj  the  agreed  statement 
that  Simeon  Pease  recovered  judgment  against  the  plaintiff  and 
defendants  in  June,  1843,  founded  upon  a  promissory  note  made 
by  them  on  October  1, 1889,  on  which  the  plaintiff  was  suretj 
for  the  defendants. 

One  of  the  defendants,  John  E.  McDonald,  filed  his  petition 
to  be  declared  a  bankrupt  on  Febraaiy  22, 1848,  and  such  pro- 
ceedings were  had  thereon  that  he  obtained  his  discharge  as  a 
Jbankrupt  on  February  17, 1846. 

'iThe  promissory  note  made  to  Pease  might  have  been  proved 
Oigainst  John  K  McDonald  in  bankruptcy,  but  instead  of  pre- 
senting his  bankruptcy  to  prevent  a  recovery  against  him  by 
Pease,  he  suffered  that  judgment  to  be  recovered. 

TThe  promissory  note  became  merged  in  and  extinguished  by 
-the  judgment,  which  became  a  new  debt  accruing  since  the 
.petition  in  bankruptcy  was  filed,  and  not  provable  in  bank- 
^nptcy,  as  decided  in  the  case  of  Holbrook  v.  Fb88,  27  Me.  441. 

That  judgment,  being  a  debt  which  the  defendant  John  E. 
McDonald  was  legally  bound  to  pay,  has  been  satisfied  by  the 
plaintiff  as  surety  for  the  defendants,  and  he  is  therefore  entitled 
to  recover  a  judgment  against  John  E.  McDonald,  as  well  as 
Against  the  other  defendant. 

Defendants  defaulted. 

HowABD,  J.,  being  of  counsel  for  one  of  the  parties,  did  not 
jMirticipate  in  the  decision. 

DUCHABOB     IN    BaKKBUPTCT,     HOW     AVRBOXS     JimOMSNT    BbOOVBBBD 

juma  Pbtitioh  Filkd  bat  befora  disoharge  on  a  debt  which  would  have 
been  barred  by  the  disoharge:  See  Clark  v.  SowUng,  53  Am.  Deo.  290, 
and  note,  stating  the  weight  of  aathority  to  be  in  favor  of  holding  the  dia- 
charge  a  bar  to  sach  jadgment.  The  principal  case  ia  dted  in  Ja  re  JfoM- 
J!dd^  6  Nat.  Bank.  Beg.  393,  to  the  point  that  mich  a  debt  ia  merged  in  thi 
jadgment,  which  is  not  barred  by  the  discharge.  Jn  In  re  CfaHUoHf  5  Id. 
354,  the  coart  says,  citing  the  principal  case:  "In  Maine  and  Massachnsetts  it 
ham  been  held  that  the  jadgment  merges  the  original  debt,  and  can  not  be 
firoved  in  the  bankruptcy,  and  will  not  be  affected  by  the  certificate.'* 

l/Ksn  IS  MsBGXD  nr  JuDOMSirr  Obtainxd  thbbbom:  See  Napier  v.  (Tidtere, 
40  Am.  Dec  613,  and  note,  citing  prior  cases, 

SuBBTT  HAvnro  Paid  Princifal*s  Dxbt  is  Entituid  to  Rsoovxa  Judo- 
jiEirr  AOADiST  Him:  See  Ward  r,  Henry,  13  Am.  Dec.  119;  HtaU  v.  AtnitUmt 
40  Id.  283.  Bat  actual  payment  need  not  be  made  before  surety  can  main- 
tain an  action:  Polk  v.  Oallant,  34  Id.  410.  Surety  indemnified  l^  a  rnoii- 
gige  has  no  right  of  action  antil  damnified:  HaU  v.  Ckukman,  43  Id.  IS62. 
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Surety  who  pays  the  jadgment  obtained  against  himoelf  and  hii  principal 
hereby  satisfies  it  and  reduces  himself  to  the  sitoation  of  a  simple  contract 
-creditor  of  such  principal:  Briley  v.  Sugg,  30  Id.  172.  Surety  having  satis- 
fied a  jadgment  against  his  principal  is  sahstitnted  by  operation  of  law  to 
the  rij^ts  of  the  creditor:  Uming  v.  Beaver,  19  Id.  020;  Chreager  v.  Bratgief 
^  Id.  616;  WiOianu  v.  7%pton,  42  Id.  420. 


MoLellan  V.  Longfellow  and  Tbubiee. 

[33  Mazhs,  4M.] 
AtTOKNETS,  ConNSSLOBS,  AND  SOLTGITOBS  ABB  NOT  PkBMIITKD  TO  DiVULQX, 

without  the  assent  of  their  clients,  communications  made  to  them  in 
reference  to  their  professional  employment. 

OOMMUNIOATIONS  TO  AtTDRNETB  ABB  PbOTBCTED,  TBOUOH  HaDB  UNBBB  No 

Special  Injunction  of  Sbcbect,  and  though  the  client  do  not  under- 
stand the  extent  of  the  privilege. 

Communications  to  Attobneys  abb  Pbotected  when  Made  with  a 
View  to  Pbofessional  Employment,  and  in  reference  to  such  employ- 
ment in  legal  proceedings  pending  or  contemplated,  or  in  any  other  legit- 
imate professional  services  wherein  professional  advice  or  aid  is  sought. 

Cuent  may  Watvb  Pbivileob  Pbotectino  fbom  Disolosubb  Gommuni- 
GATioKS  Made  to  his  Attobney. 

Justice  does  not  Requibe  that  Coubt  should  Open  Case  for  re-exami- 
nation and  decision,  under  the  Maine  statute,  when  the  only  exceptions 
sustained  are  those  taken  to  the  admission  of  evidence  which,  when 
excluded,  leaves  sufficient  evidence,  in  the  opinioojof  the  oooxt,  to  sus- 
tain the  judgment. 

Tbustee  disclosure.    The  opinion  states  the  case. 
Merrill,  for  the  pLdntifF. 
OUbert,  for  the  trustee. 

By  Court,  Howabd,  J.  The  supposed  trustee  presents  this 
case  upon  exceptions  to  the  rulings  and  decision  of  the  judge 
of  the  district  court,  and  insists  that  the  whole  matter  as  to  his 
liability,  embracing  fact  and  law,  may  be  re-examined  and 
determined  by  this  court.  This  may  be  done  "  when  in  the  dis- 
cretion of  the  court  justice  shall  require  it:"  Stat.  1849,  c.  117, 
sec.  2. 

Upon  an  examination  of  the  disclosure,  and  other  proof  in- 
troduced in  the  district  court,  under  the  provisions  of  the  re- 
vised statutes,  c.  119,  sec.  83,  and  amendment,  1842,  c.  81, 
sec.  15,  we  are  satisfied  that  justice  does  not  require  that  the 
exceptions  should  be  sustained,  so  far  as  to  open  a  case.for  re- 
examination and  decision. 

The  testimony  of  Merrill,  an  attorney  and  counselor  at  law, 
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was  received  and  considered  by  the  judge  of  the  district  court, 
in  forming  his  decision,  as  stated  in  the  exceptions.  It  appeared, 
that  the  parties  resided  in  Bath,  where  Merrill  was  in  the  prac- 
tice of  law.  He  states  in  his  disposition,  that  the  defendant, 
''  Hannibal  Longfellow,  came  into  mj  office  in  said  Bath,  and 
said  to  me,  that  he  was  going  to  make  a  sale  of  his  interest  in 
the  Sagadahock  feny,  and  his  furniture  in  his  house,  to  John 
B.  Glass,  and  wanted  me  to  draw  a  bill  of  sale  of  the  same, 
that  he  was  somewhat  embarrassed,  and  he  did  not  know  but  • 
thej  might  be  attached,  that  he  and  said  Glass  should  agree 
upon  the  terms  before  coming  into  mj  office,  and  that  they 
should  hold  no  conversation  in  mj  hearing  in  relation  to  it, 
so  that  I  could  not  be  made  a  witness  against  them.  That  after- 
wards, on  the  same  day,  said  Longfellow  came  into  my  office, 
with  said  Glass,  and  requested  me  to  make  the  bill  or  bills  of 
sale,  which  I  did  as  requested.  That  while  drawing  said  bill  or 
bills  of  sale  I  inquired  of  said  Longfellow  and  Glass  as  to  the 
terms  to  be  inserted,  on  which  said  Longfellow  took  said  Glass 
aside  at  two  different  times,  once  into  the  entry  of  said  office, 
and  once  to  a  distant  part  of  said  office,  and  talked  with  said 
Glass  in  a  low  tone  of  voice,  which  conversation  said  deponent 
did  not  hear,  but  said  Longfellow  returned  at  each  time  after 
said  private  conversation  and  gave  directions  in  presence  of  said 
Glass,  as  to  the  terms  to  be  inserted,  which  was  done  according 
to  his  directions;  that  said  deponent  had  reason  to  believe  from 
the  circumstances  that  said  conversations  was  relative  to  said 
sale."  There  were  other  portions  of  the  deposition  not  material 
to  the  point  now  under  consideration. 

It  is  contended  that  these  statements  of  the  witniess  reveal  a 
part  of  the  professional  intercourse  between  client  and  attorney, 
which  should  not  be  disclosed  by  the  latter. 

Attorneys,  counsel,  and  solicitors  are  not  at  liberty  to  divulge 
communications  made  to  them,  in  reference  to  their  professional 
employment.  The  law  will  not  compel  them  to  make  the  dis- 
closure, nor  will  courts  permit  it  to  be  made  without  the  assent 
of  their  clients. 

To  entitle  a  communication  to  this  privilege,  it  is  not  essen- 
tial  that  it  should  be  made  under  any  special  injunction  of  se- 
crecy, or  that  the  client  should  understand  the  extent  of  the 
privilege.  But  if  it  be  made  with  a  view  to  professional  em- 
ployment, and  in  reference  to  such  employment  in  legal  pro- 
ceedings pending  or  contemplated,  or  in  any  other  Intimate 
professional  services,  wherein  professional  advice  or  aid  is  sought 
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respecting  ibe  rights,  duties,  or  liabilities  of  the  client,  it  will 
fall  within  the  privilege,  and  can  not  be  disclosed  by  counsel. 
This,  howeyer,  is  a  role  of  law  for  the  protection  of  the  client, 
which  he  is  at  liberty  to  waive:  Bull.  N.  P.  284;  CramackY, 
Eeathcoate,  2  Brod.  &  B.  4;  SheOard  y.  Harris,  5  Car.  &  P.  692; 
Oreenough  v.  OasheU,  1  Myl.  &  K.  98;  Story's  Eq.  PI.,  sec. 
600;  Bank  of  Ulica  v.  Msrsereau,  8  Barb.  Ch.  528,  592-600 
[49  Am.  Dec.  189];  Parker  v.  Carter,  4  Munf.  273  [6  Am.  Dec. 
518];  Ibaier  v.  EaU,  12  Pick.  89  [22  Am.  Dec.  400];  Aiken  y. 
KUbume,  27  Me.  268;  1  Phill.  Er.  131;  1  Ghreenl.  Ey.,  sec.  240. 

In  Eattm  y.  Bolnnsm,  14  Pick.  424  [25  Am.  Dec.  416],  it  was 
held  that  the  communication  was  not  privileged,  because  it 
was  made  without  any  particular  assignable  motive,  or  in  order 
to  satisfy  the  attorney  ux>on  a  point  of  fact,  and  not  for  the 
purpose  of  obtaining  professional  information.  But  in  this 
case  such  was  not  the  character  or  object  of  the  communications 
to  the  counsel. 

We  can  have  no  doubt  that  these  disclosures  were  made  to 
the  attorney  in  reference  to  his  professional  employment,  sought 
and  obtained  in  the  line  of  his  profession,  and  that  they  would 
not  have  been  made  to  him  but  for  such  employment.  They 
constitute  a  part  of  the  professional  intercourse  between  the 
defendant  and  his  attorney,  which  the  latter  could  not  properly 
reveal. 

But  excluding  the  testimony  of  the  attorney,  there  will  still 
remain  evidence  sufficient,  in  the  opinion  of  the  court,  to  show 
that  Glass  had  in  his  possession  goods  and  effects  of  the  princi- 
pal defendant,  which  he  holds  under  a  convByance  that  is  not 
bonajide,  but  fraudulent  as  to  creditors  of  the  defendant.  Under 
the  provisions  of  the  revised  statutes,  c.  119,  sec.  69,  he  is 
chargeable  as  trusteee:  Page  v.  Smith,  25  Me.  256. 

The  exceptions,  though  sustained  in  reference  to  the  ruling  of 
the  judge  of  the  district  court  respecting  the  testimony  of  the 
attorney,  in  other  respects  must  be  overruled,  and  the  judgment 
^low  is  affirmed^ 


Ck>MMnKIOATIONS  TO  AtTOKETXT  WITH  BSSPBOT  TO  PROFESSIONAL  EmPLOT- 

MXKT  ARE  Prtvilegsd  unleas  the  protection  is  waived  by  the  client:  Crider 
V.  Oarland,  49  Am.  Dec.  49;  Bank  of  Utiea  v.  Menereau,  Id.  189,  and  note 
233,  citing  prior  cases. 

Error  Causing  No  Injurt,  No  Cause  for  Kevsrsal:  See  People  v.  Oim- 
nln^Aom,  43  Am.  Dec  709;  Mike  v.  Stq^kene,  45  Id.  621;  OUpki  v.  EoweU^ 
Id.  720,  and  cases  cited  in  the  notes. 
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DeNNETI*,    PKriTlONEB, 

[82  ICaZhb,  O06.] 
FOWSKS  OF  GOVXRNMEKT  ABE  DIVIDED  BT  Ck>ir8nTUTI0N  IHTO  THXMM  Dd* 

TiNCT  Dbpabtkxkts,  and  no  penon  belonging  to  one  of  theee  osn  ezer- 
cite  any  of  the  powers  properly  belonging  to  either  of  the  othera,  ezoepi 
in  cases  expressly  directed  or  permitted. 
Mandamus  can  be  Issued  bt  Sufbeme  Judicial  Coubt  or  Mains  only  to 
courts  of  inferior  jurisdiction,  to  corporations,  and  to  individuals. 

COBBECTNSSS  09  PeEFOBHANCB  OF   OFFICIAL  DUTT  IMPOSED  BT  LaW  UTOB 

Executive  Dbpabtment,  of  opening  and  oomparing  votes  letomed,  is  not 
a  subject  for  judicial  inquiry. 

Pbbfobmance  of  Butt  Intbusted  to  Bzboutivb  Defabtmemt  of  Qov- 
EBNMENT  Eo  NoMiNE  is  an  official  act  of  that  department,  and  not  the 
individual  act  of  the  persons  holding  office,  notwithstanding  other  per- 
sons might  lawfully  have  performed  the  same  acts,  if  performance  had 
been  by  law  intrusted  to  them. 

Duty  Devolved  upon  Executive  Dspabtmsnt  is  Psbfobmxd  by  Incum* 
BENTS,  upon  the  responsibility  of  their  official  stations  and  under  the 
sanctity  of  their  official  oaths,  and  the  judicial  department  can  not  inter- 
fere with  these  official  acts  by  mandamtu. 

Petition  for  mandamus.    The  opinion  states  the  case. 
H.  W.  Paine,  for  the  petitioner. 

Bj  Court,  Sheplet,  C.  J.  This  is  a  petition  to  the  conrt,  that 
a  rule  may  issue,  that  the  governor  and  council  and  secretary  of 
the  state  may  show  cause  why  a  writ  of  mandamus  should  not 
issue  commanding  the  governor  and  council  to  declare  the  peti- 
tioner elected  to  the  office  of  county  commissioner  for  the  couniy 
of  Lincoln. 

If  such  a  writ  can  not  be  legally  issued  by  the  court,  the  rule 
to  show  cause  should  not  be  made. 

By  the  constitution  the  powers  of  the  government  are  divided 
into  three  distinct  departments,  and  no  person  belonging  to  one 
of  these  can  exercise  any  of  the  powers  properly  belonging  to 
either  of  the  others,  except  in  cases  expressly  directed  or  per- 
mitted. 

The  authority  conferred  upon  this  court  to  issue  writs  of 
mandamus  is  limited  to  the  issue  of  such  writs  to  courts  of  in- 
ferior jurisdiction,  to  corporations,  and  to  individuals. 

The  act  approved  on  February  22, 1842,  c.  8,  sec.  2,  provides, 
that  '*  the  governor  and  council  shall  open  and  compare  the 
▼otes  returned,  as  specified  in  the  first  section  of  this  act."  It  is 
by  such  comparison  of  the  votes  returned  for  each  candidate 
that  the  fact  is  ascertained  that  some  person  has  or  has  not 
been  elected  to  the  office  of  county  commissioner. 
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If  the  act  of  opening  and  comparing  the  votes  returned  be  an 
ofBcial  duty  to  be  performed  by  the  ezecutiYe  department,  this 
court  can  not  entertain  the  inquiry  whether  it  has  been  correctly 
or  incorrectly  performed.  That  department  is  responsible  for 
the  correct  performance  of  its  duties  in  the  maimer  prescribed 
by  the  constitution,  but  is  not  responsible  to  the  judicial  depart- 
ment. 

The  argument  that  it  can  not  properly  be  regarded  as  an 
official  duty  of  the  executiye  department,  because  its  perform- 
ance might  by  law  have  been  intrusted  to  other  persons,  is  not 
regarded  as  sound.  The  performance  of  the  duty  might  have 
been  intrusted  to  others,  and  it  might  have  been  intrusted 
to  the  judicial  department.  It  does  not  follow  that  an 
act  can  not  be  the  official  act  of  a  department  of  the  gov- 
ernment because  other  persons  might  lawfully  have  performed 
the  same  acts,  if  performance  had  been  by  law  intrusted  to 
them. 

This  court  has  been  authorized  to  lay  out  highways;  and  it 
could  do  so  only  as  a  court  and  in  the  exercise  of  its  official 
duties;  and  yet  other  x)ersons  might  have  been  authorized  to 
perform  those  duties.  Money  is  granted  and  works  are  directed 
to  be  performed  by  law  under  the  direction  of  the  president  of 
the  United  States  or  of  a  governor  of  a  state.  In  such  cases  the 
law  might  have  intrusted  the  supervision  to  other  persons.  This 
duly  is  not  necessarily  to  be  performed  by  an  executive  depart- 
ment of  the  government,  by  any  provision  of  the  constitution. 
When  the  performance  is  by  law  intrusted  to  an  executive  de- 
partment of  a  government  eo  nomine,  the  performance  of  the 
duty  is  an  official  act.  The  individual  or  persons  composing 
the  executive  department  can  not  perform  the  act  without  being 
clothed  with  the  official  authority. 

The  act  of  opening  and  comparing  the  votes  returned  for 
counly  commissioners  can  not  be  performed  by  the  persons  hold- 
ing the  offices  of  governor  and  of  councilors,  unless  they  act  in 
their  official  capacities,  for  it  is  only  in  that  capacity  that  the 
power  is  conferred  upon  them.  The  duty  is  to  be  performed 
upon  the  responsibility  of  their  official  stations  and  under  the 
sanctity  of  their  official  oaths.  The  governor  and  council,  and 
not  certain  persons  that  may  be  ascertained  to  hold  those  offices, 
must  determine  the  number  of  votes  returned  for  each  person  as 
county  commissioner,  and  ascertain  that  some  one  has  or  has 
not  a  sufficient  number  to  elect  him. 

The  case  of  Marbury  v.  Madison,  1  Cranoh^  187,  does  not  ap« 
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pear  to  be  opposed  to  these  positions.  The  opinion  in  that  case 
states,  that  "  the  proTince  of  the  conrt  is  solely  to  decide  on  the 
rights  of  individuals,  not  to  inquire  how  the  execntiTe  or  execu- 
tive officers  peif  orm  duties,  in  which  they  have  a  discretion. 
Questions  in  their  nature  political,  or  which  are  by  the  constitu- 
tion and  laws  submitted  to  the  executiye,  can  never  be  made  in 
this  court."  All  interference  with  the  executive  department  of 
the  government  is  in  that  case  expressly  disclaimed. 

If  the  individuals  constituting  the  governor  and  council  could 
be  considered  as  acting,  while  opening  and  comparing  the  votes 
returned,  in  their  individual  and  not  in  their  ofBcial  capacities, 
the  rule  prayed  for  should  not  be  made,  for  an  election  of 
governor  and  of  councilors  has  been  declared  since  the  act  com- 
plained of  was  performed,  and  all  the  individuals  composing  the 
council  are  not  the  same  as  they  were  when  the  act  was  per- 
formed. 

The  application  is  for  a  mandamus  to  the  governor  and  coun- 
cil, and  not  to  individual  x)ersons. 

The  secretary  of  state  could  not  be  required  to  notify  any  per- 
son, that  he  had  been  elected  to  the  office  of  county  commis- 
sioner, until  the  governor  and  council  had  determined  that  he 
had  a  sufficient  number  of  votes  to  elect  him. 

Rule  denied. 


Three  Dxpartmxkts  or  Govesnicxnt  akb  Sepaaate  and  DiamNor:  S«t 
/>e  ChasteUux  v.  FairchUdt  53  Am.  Deo.  570»  citmg  prior  oaset  in  this  aeriea. 

Mandamus  Lies  where  there  is  Clear  Legal  Right  and  no  other 
remedy  to  enforce  it:  Reading  v.  CommonweaUhf  51  Am.  Dec  534,  and  note. 
It  is  the  appropriate  remedy  to  compel  public  fonctlonariea  or  tribnnala  to 
perform  some  duty  required  by  law  where  the  party  has  no  other  remedy; 
but  the  right  or  duty  must  be  certain,  or  it  will  not  lie:  Board  t^  PcUct  q/ 
AUala  County  v.  Ovarii^  47  Id.  102,  and  note.  It  is  not  the  proper  remedy  to 
try  title  to  office:  45  Id.  355,  and  note  citing  prior  cases. 

Governor,  in  Exercise  of  Discretignart  Powers,  is  Independent  ov 
Jitdioiary:  Hawkins  v.  OovernoTf  33  Am.  Dec  346,  and  note  361.  In  Suther- 
land v.  Oovemor,  29  Mich.  331,  citing  the  principal  case,  the  court  declined 
to  issue  mandamua  to  compel  the  governor  to  execute  a  ministerial  duty  for 
lack  of  jurisdiction  to  interfere  with  the  governor's  discretion,  distinguishing 
between  the  governor  as  being  himself  a  distinct  and  independent  depart- 
ment of  the  government,  and  those  admixustrative  officers  who,  though 
clothed  with  important  powers,  are  subject,  in  the  performance  of  their  duties, 
to  the  regulation  and  control  of  the  legislature,  the  executivei  or  tlie  jndi« 
ciaiy,  as  the  case  may  be. 
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Bassett  v.  Gableton. 

[83  Maihs,  068.1 

If  Statutb  CoMnsa  Special  Pbivileoes,  Am>  Pbovuox  Pabtioulab  Rem* 
BDT  for  their  invasion,  those  neglecting  that  remedy  may  be  without 
redress  for  the  invasion. 

EtriDBNCE  UPON  Injxtbiss  fob  Rkdbess  of  Which  Statutb  has  Pbo- 
viDED  another  tribunal  is  inooropetent  in  an  action  at  law  to  recover 
damages  for  such  injuries. 

Special  Tbibunal  Constituted  bt  Chabteb  of  Fbivatb  Cobpobatiom» 
for  redress  of  certain  injuries  resulting  from  failure  of  the  corporation  to 
perform  its  duties,  need  not  be  consulted  before  bringing  an  action  at  law 
for  injuries  over  which  the  charter  has  given  it  no  jurisdiction. 

Case  should  not  bb  Sent  BiCCE  to  Jubt,  by  supreme  judicial  court  of 
Maine,  on  a  point  not  raised  at  the  trial,  and  to  hear  evidence  to  the  in- 
troduction of  which  no  objection  was  offered  at  the  trial,  and  when  per- 
haps no  such  evidence  exists. 

Action  for  damages  on  three  grounds:  that  defendant's  sluice 
'was  insufficient;  that  defendant  did  not  seasonably  turn  the 
plaintiff's  logs  oyer  the  dam;  and  that  defendant  did  not  fur- 
nish sufficient  water  for  the  driying  of  the  logs.  The  case  is 
stated  in  the  opinion.  The  case  was  submitted  to  this  court  for 
determination  of  the  questions  whether  the  evidence  mentioned 
in  the  opinion  was  admissible,  and  whether  it  was  requisite  for 
the  plaintiff  to  submit  to  the  selectmen  of  Troy  the  saffidencj 
of  defendant's  sluice. 

Lancaster,  for  the  plaintiff. 
Bradbury,  for  the  defendant. 

By  Court,  Howabd,  J.  The  defendant  had  erected  and  main- 
tained a  dam  and  sluice  on  the  Carleton  stream,  in  Troy,  upon 
his  own  land,  under  a  charter  from  the  state,  to  improve  the 
stream  for  running  logs  and  other  lumber.  He  was  authorized 
to  receive  and  recover  a  certain  rate  of  toll  for  the  passage  of 
such  lumber,  and  made  liable  to  pay  all  damages  that  any  per- 
son might  sustain,  by  any  failure,  on  his  part,  to  construct  and 
maintain  the  dam  of  the  reqtured  height  and  capacity,  or  to 
erect  and  maintain  a  suitable  and  convenient  sluice.  Before 
any  person  could  be  entitled  to  the  benefit  of  the  sluice  for  float- 
ing lumber,  he  was  required  to  pay  the  owner  of  the  dam  and 
sluice  toll,  as  provided  by  the  act:  Stat.  1848,  c.  185,  sees.  1-4. 

The  fifth  section  of  the  act  contains  a  provision,  that  '*  persons 
driving  logs  shall  be  entitled  to  sufficient  water  to  drive  their 
logs  to  the  twenty-five-mile  pond,  so  called,  but  6aid  Carleton 
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shall  not  be  obliged  to  turn  logs  through  said  dnioe,  tmless 
there  is  a  considerable  proportion  of  the  logs  above  ready  to  be 
turned  over;  and  in  case  there  arises  any  dispute  between  the 
owners  of  said  sluice  and  the  log  owners,  as  to  the  time  of  turn- 
ing over  logs,  the  quantity  to  be  turned  over,  or  the  amount  of 
water  to  be  let  through  to  drive  the  same  out,  the  selectmen  of 
the  town  of  Troy  shall  decide  between  the  disputants,  and  may 
appoint  one  of  their  number  to  sux)erintend  the  execution  of 
their  decree,  and  all  parties  interested  shall  be  held  to  pay  the 
expenses  of  said  selectmen." 

No  question  is  raised  as  to  the  sufficiency  of  the  dam,  or  the 
right  to  receive  toll. 

The  selectmen  of  Troy  for  the  time  were  constituted  a  tribu- 
nal to  determine  upon  the  spot  when  and  in  what  quantity  the 
logs  were  to  be  turned  over  the  dam,  and  the  amount  of  water 
to  be  let  through  to  drive  them  to  the  pond.  They  had  exclu- 
sive jurisdiction  over  the  subject,  and  were  to  exercise  that  juris- 
diction, upon  the  immediate  occasion,  on  application  of  either 
of  the  parties  if  they  disagreed. 

If  the  plaintiff  had  required  more  seasonable  action  on  the 
part  of  the  defendant,  or  more  water  than  he  was  willing  to 
furnish,  the  decree  of  the  selectmen  might  have  settled  that 
controversy  or  dispute,  by  removing  the  cause  and  preventing 
damages.  If  the  plaintiff  has  neglected  his  rights  and  his 
duty  in  this  respect,  he  can  not  recover  damages  which  are  the 
result  wholly  or  in  part  of  his  own  neglect.  So  if  a  statute 
confer  special  privileges,  and  provide  a  particular  remedy  for 
their  invasion,  those  neglecting  that  remedy  may  be  without 
redress  for  the  invasion. 

It  was  not  competent  for  the  plaintiff  to  introduce  evidence 
on  the  points  raised  at  the  trial;  which  were:  1.  Whether  suffi- 
cient water  had  or  not  been  furnished  to  drive  the  logs;  and^ 
2.  Whether  the  logs  had  or  not  been  seasonably  turned  over 
the  dam. 

The  selectmen  of  Troy  had  no  jurisdiction  conferred  upon 
them,  by  the  act  referred  to,  respecting  the  sufficiency  of  the 
sluice,  and  the  plaintiff  was  not  required  to  submit  that  matter 
to  their  consideration,  as  a  preliminary  proceeding,  or  to  obtain 
their  decision  upon  any  other  matter  of  controversy  in  order 
to  support  an  action  for  damages  for  the  insufficiency  of  the 
sluice. 

But  as  no  question  was  made  respecting  the  sufficiency  of 
the  sluice,  the  case  should  not  be  sent  back  to  a  jury  on  a  point 
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not  raised,  and  to  hear  OTidence,  to  the  introduction  of  which 
no  objection  was  offered  at  the  trial,  and  'when,  perhaps,  no 
such  evidence  exists.  To  dispose  of  the  case  in  that  manner 
would  seem  to  be  oppressive  to  the  defendant,  and  without  any 
apparent  benefit  to  the  plaintiff. 
Plaintiff  nonsuit. 


Statutx  PsoviDnro  Remedt  vor  Mattib  bxtorx  AcnoNABLX  at  Com- 
MOK  Law  is  oomnlative  merely,  and  does  not  remove  the  oommom-law  remedy: 
DofifieU  V.  Jonea,  48  Am.  Deo.  59,  and  note  citing  prior  cases.  In  Staie  qf 
CaHfomia  v.  Poulterer,  16  Cal.  526,  the  principal  case  is  cited  as  not  contrary 
to  this  principle. 

Statute  CoNnEBKiNO  New  and  Special  Pbivilxobs  akd  Pbovidino 
Special  Remedy  for  their  invasion  supplants  the  common-law  remedy:  C7a£b- 
ing  V.  Baldwin,  21  Am.  Deo.  168.  The  principal  ease  ia  cited  as  authority  on 
this  pomt  in  WUey  v.  StoHmck,  44  Ind.  316;  State  v.  BiUinger,  56  Mo.  599; 
nrU NaL  Banky.  Lamb,  57  Barb.  434. 


Smith  v.  State. 

[33  Mazss,  48.] 

Where  Death  Ensues  in  Pubsuit  of  Unlawpul  Design,  without  any 
intention  to  kill,  it  will  be  either  murder  or  manslaughter  as  the  intended 
offense  is  felony  or  only  a  misdemeanor. 

PXBVOBMiNO  Operation  upon  Prkonant  Woman  bt  her  Ck>N8EiiT,  for  the 
purpose  of  procuring  an  abortion,  was  no  offense  at  common  law,  unless 
the  woman  was  quick  with  child.  But  by  the  statute  of  Maine,  it  is 
made  equally  criminal  to  produce  an  abortion  before  and  after  quickening, 
and  an  unsuccessful  attempt  to  cause  the  destruction  of  an  unborn  child 
is  a  crime,  whether  the  child  be  quick  or  not. 

Term  *<Fblont"  Includes  Evert  Offense  Punishable  with  Death  or 
by  imprisonment  in  the  state  prison. 

BKPLOTIiENT   OF    AnT   INSTRUMENT  WITH    InTENT   TO    DeSTEOT    ChILD    of 

which  a  woman  is  pregnant,  and  the  destruction  of  snch  child,  constitute 
a  felony.  And  if  the  death  of  the  mother  be  occasioned  by  the  use  of 
BQch  instrument  with  such  intent,  the  offense  is  murder. 
Bmplotino  Means  with  Intent  to  Proourb  Misgabriaob  of  a  pregnant 
woman,  and  the  procuring  of  the  miscaniage  thereby,  constitute  a  mis- 
demeanor, and  if  the  deatii  of  the  mother  be  oooaaioned  l^  the  employ- 
ment of  such  means  with  such  intent,  the  offense  will  be  manalanghter. 

IspiOTinEirr  for  murder.    The  fiicts  are  stated  in  the  opinion. 

Oliffvrdy  for  the  phuntiff  in  error.    . 

IbUman,  aUomey  general,  for  the-state. 

By  Court,  Tsrnzt,  J.  The  record  shows  that  the  joxy  found 
a  Tordict  of  guilty  of  murder  in  the  second  degree  against  the 
prisoner  upon  the  third  count  of  the  indictment.    Thereupon 
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judgment  was  rendered,  and  sentence,  that  he  be  punished  bj 
confinement  to  hard  labor  for  the  term  of  his  natural  life,  in 
the  state  prison,  was  pronounced. 

The  seyenteenth,  eighteenth,  and  nineteenth  causes  of  error 
assigned  are,  that  the  charge  in  the  third  count  of  the  indictment 
is  manslaughter,  and  not  murder  in  the  second  degree,  and  that 
the  judgment  and  sentence  thereupon  are  erroneous. 

The  third  count  in  the  indictment  charges  the  prisoner  with 
having  feloniously,  willfully,  knowingly,  maliciously,  and  inhu- 
manly forced  and  thrust  a  wire  up  into  the  womb  and  body  of 
one  Beringera  D.  Caswell,  she  being  then  pregnant  and  quick 
with  child,  with  a  wicked  and  malicious  and  felonious  intent  to 
cause  and  procure  her  to  miscarry  and  bring  forth  a  child,  of 
which  she  was  then  pregnant  and  quick. 

And  it  is  charged  that  by  means  of  forcing  and  thrusting  the  said 
wire  into  her  womb  and  body,  she  did  bring  forth  the  said  child 
of  which  she  was  pregnant  and  quick,  dead.  And  it  is  further 
charged  that  by  the  forcing  and  thrusting  of  the  said  wire  by 
the  defendant  into  her  womb  and  body  she  afterwards  became 
sickened  and  distempered  in  her  body,  and  by  the  same  means 
so  used  she  suffered  and  languished,  and  afterwards  by  reason 
thereof  she  died.  And  it  is  ayerred,  in  the  same  count  of  the 
of  the  indictment,  that  the  defendant,  in  manner  and  form  as 
aforesaid,  feloniously,  wickedly,  and  of  his  malice  aforethought, 
did  kill  and  murder,  contrary  to  the  form  of  the  statute,  etc. 

It  is  important  to  decide,  whether  in  this  count  the  prisoner 
is  directly  accused  of  having  inflicted  violence  upon  the  mother, 
and  thereby  caused  her  death,  or  whether  in  putting  into  execu- 
tion an  unlawful  design  death  took  place  collaterally,  or 
beside  the  principal  intention. 

If  medicine  is  given  to  a  female  to  procure  an  abortion,  which 
kills  her;  the  party  administering  it  will  be  guilty  of  her  murder: 
2  Gh.  Crim.  L.  729;  1  Hale  P.  0.  429.  This  is  upon  the  ground 
that  the  pariy  making  such  an  attempt  with  or  without  the  con- 
sent of  the  female  is  guilty  of  murder,  the  act  being  done  with- 
out lawful  purpose  and  dangerous  to  life,  and  malice  will  be 
imputed:  Commonwealth  v.  Parl^er,  9 Met.  263  [43  Am.  Deo.  396]; 
1  Buss,  on  Cr.  454. 

When  death  ensues  in  the  pursuit  of  an  unlawful  design, 
without  any  intention  to  kill,  it  will  be  either  murder  or  man- 
slaughter as  the  intended  offense  is  felony  or  only  a  misde- 
meanor: Foster,  268.  Thus  if  a  man  shoot  at  i>oultry  of 
another,  with  intent  merely  to  kill  them,  which  is  only  a  tres« 
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pasis,  and  slay  a  man  by  acddent,  it  will  be  manalaughter; 
but  if  he  intended  to  ste^  them  when  dead,  which  is  felony,  he 
will  be  guilly  of  murder:  Bex y.  Plummer^  Kel.  117;  2  Oh.  Orim. 
L.  729. 

At  common  law,  it  was  no  offense  to  perform  an  operation 
tipon  a  pregnant  woman  by  her  consent,  for  the  purpose  of  pro- 
<>.uring  an  abortion,  and  thereby  succeed  in  the  intention,  unless 
the  woman  was  "quick  with  child:"  CommonweaUh  t.  Bangs, 
;9  Mass.  887;  CommonweaUh  v.  Parker,  before  cited.  And  under 
the  ancient  common  law,  if  a  woman  be  "quick  with  child"  and 
by  a  potion  or  otherwise  killeth  it  in  her  womb;  or  if  a  man  beat 
her,  whereby  the  child  dieth  in  her  body,  and  she  be  deliyered 
of  a  dead  cliild,  this  is  a  great  misprision,  but  no  murder:"  3 
Inst.  50.  In  both  these  instances  the  acts  may  be  those  of  the 
mother  herself,  and  they  are  criminal  only  as  they  are  intended 
to  affect  injuiiously  and  do  so  affect  the  imbom  child.  If  before 
the  mother  had  became  sensible  of  its  motion  in  the  womb,  it 
was  not  a  crime;  if  afterwards,  when  it  was  considered  by  the 
conmion  law  that  the  child  had  a  separate  and  independent 
existence,  it  was  held  highly  criminal. 

Similar  acts  with  similar  intentions  by  another  than  the  mother 
were  precisely  alike,  criminal  or  otherwise,  according  as  they 
were  done  before  or  after  quickening,  there  being  in  neither  the 
least  intention  of  taking  the  life  of  the  mother.  If  in  the  per- 
formance of  these  operations  and  with  these  designs  an  abortion 
took  place,  and  in  consequence  of  the  abortion  the  mother 
became  sick  and  death  thereupon  followed,  it  was  not  murder, 
because  the  death  was  collateral,  and  aside  of  the  principal  de- 
sign, and  success  in  the  principal  design  did  not  constitute  a 
felony.  This  distinction  is  yery  clearly  expressed  in  the  case 
of  Uniied  Stales  t.  Boss,  1  Oall.  624. 

"  If  a  number  of  persons  conspire  together  to  do  any  unlaw- 
ful act,  and  death  happen  from  anything  done,  in  the  prosecution 
of  the  design,  it  is  murder  in  all  who  take  part  in  the  same 
transaction.  If  the  design  be  to  commit  a  trespass,  the  death 
must  ensue  in  prosecution  of  the  original  design  to  make  it 
murder  in  all.  If  to  commit  a  felony,  it  is  murder  in  all,  although 
the  death  take  place  collaterally  or  beside  the  principal  design. 
More  especially  will  the  death  be  murder,  if  it  happen  in  the 
execution  of  an  unlawful  design,  which  if  not  felony  is  of  so 
desperate  a  character  that  it  must  ordinarily  be  attended  with 
great  hazard  to  life;  anda  /or^iori,  if  death  be  one  of  theerents, 
within  the  obvious  expectation  of  the  conspirators." 

Am.  Dso.  Vol.  ZJT— W 
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In  ihe  third  count  of  the  indictment,  the  prisoner  is  charged 
with  no  assatdt  ui>on  the  mother  of  the  child.  There  is  therein 
no  allegation  that  any  wound  of  any  description  had  been  in- 
flicted upon  her,  or  any  injury  done,  suited  of  itself  to  cause 
death.  It  is  manifest,  that  of  whatever  he  is  accused  iit  refer- 
ence to  the  intention  of  causing  miscarriage,  and  the  measures 
employed  to  carry  out  that  intention,  and  the  success  attending 
it,  it  was  by  the  consent  of  the  mother  if  not  by  her  prooure- 
ment. 

This  count  alleges  the  design  to  cause  the  miscarriage,  by 
means  of  the  forcing  and  thrusting  up  into  the  womb  of  the 
wire,  and  the  subsequent  miscarriage;  also  the  sickness  and 
distemper  enstiing  immediately  afterwards,  followed  by  the 
death  of  the  mother.  It  is  alleged  that  the  means  used  to  pro- 
cure the  miscarriage  were  the  cause  of  death;  but  it  was  evi- 
dently intended  to  be  charged  as  the  remote  cause.  The  charge 
substantially  is,  that  the  miscarriage  was  the  proximate  cause 
of  the  death. 

In  the  case  of  CommontoeaUh  v.  Parker  the  indictment  is  ia 
very  nearly  the  same  language  as  that  employed  in  the  count  we 
are  now  considering,  as  touching  the  charge  of  the  subordinate 
offense,  excepting  in  that,  there  was  no  allegation  that  the 
mother  was  "  quick  with  child,"  whereas  in  this  it  is  so  alleged. 
By  reason  of  that  omission,  it  was  held,  and  we  think  properly^ 
that  no  offense  at  common  law  was  charged.  Consequently  in 
this,  so  far  as  it  regards  the  subordinate  offense,  the  defendant 
is  charged  with  what  at  common  law  was  an  offense,  by  causing 
the  abortion  of  a  child  so  far  advanced  in  its  uterine  life  that  it 
was  supposed  capable  of  an  existence  separate  from  the  mother; 
and  not  with  any  crime  arising  from  an  injury  to  the  mother 
herself. 

The  conclusion  is,  therefore,  that  in  this  count  the  defendant 
b  accused  of  causing  death  in  the  pursuit  of  an  unlavrfnl  design, 
without  intending  to  kill;  and  that  the  death  was  not  in  the 
execution  of  that  unlawful  design,  but  was  collateral  or  beside 
the  same. 

That  part  of  the  indictment  upon  which  the  judgment  and 
sentence  against  the  prisoner  is  based  is  for  a  violation  of  the 
statute,  which  has  in  this  respect  essentially  changed  the  common 
law.  There  is  a  removal  of  the  unsubstantial  distinction,  that 
it  is  no  offense  to  procure  an  abortion  before  the  mother  be- 
comes sensible  of  the  motion  of  the  child,  notwithstanding  it  is 
then  capable  of  inheriting  an  estate;  and  immediately  afterwards 
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is  a  great  misdemeanor.  Ifc  is  now  eqtially  criminal  to  produce 
abortion  before  and  after  quickening.  And  the  unsuccessful 
attempt  to  cause  the  destruction  of  an  unborn  child  is  a  crime, 
whether  the  child  be  quick  or  not:  B.  S.,  c.  160,  sees.  13, 14. 

TVe  now  come  to  the  consideration  of  the  question  whether 
the  subordinate  offense,  as  charged  in  the  third  count  in  the  in- 
dictment, is  a  felony  or  otherwise,  under  the  statute. 

By  the  revised  statutes,  c.  167,  sec.  2,  the  term  "felony, 
when  used  in  any  chapter  in  the  title  of  "crimes  and  offenses, 
etc.,  shall  be  construed  to  include  murder,  rape,  arson,  robbery, 
burglary,  maims,  larceny,  and  every  offense  punishable  with 
death,  or  by  imprisonment  in  the  state  prison. 

Every  person  who  shall  use  and  employ  any  instrument  with 
intent  to  destroy  the  child  of  which  a  woman  may  be  pregnant, 
whether  such  child  be  quick  or  not,  and  shall  thereby  destroy 
such  child  before  its  birth,  shall  be  punished  by  imprisonment 
in  the  state  prison,  not  more  than  five  years,  or  by  fine,  etc. :  B. 
S.,  c.  160,  sec.  13. 

It  is  obvious,  if  the  prisoner  be  charged  with  the  murder  of 
the  mother  in  proper  form,  in  the  commission  of  the  subordinate 
crime,  and  the  subordinate  crime  is  such  as  is  described  in  th& 
istatute  referred  to,  and  that  is  properly  charged,  the  judgment 
and  sentence  upon  this  count  is  authorized,  and  there  is  no  error 
therein.  But  if  the  subordinate  offense  as  charged,  does  not 
constitute  a  felony  under  the  statute,  the  judgment  and  sentenca 
are  erroneous. 

The  offense  described  in  the  statute,  c.  160,  sec.  13,  is  not 
committed  unless  the  act  be  done  with  an  "  intent  to  destroy 
Buch  child  "  as  is  there  referred  to,  and  it  be  destroyed  by  the 
means  used  for  that  purpose.  It  is  required  by  established  rules 
of  criminal  pleading,  that  the  intention  which  prompted  the 
act  that  caused  the  destruction  of  the  child,  as  well  as  the  act 
itself  and  the  death  of  the  child  thereby  produced,  should  be 
fully  set  out  ia  the  indictment,  in  order  to  constitute  a  crime 
punishable  by  imprisonment  in  the  state  prison,  under  the  stat- 
ute. The  allegation  that  a  certain  instxument  was  used  upon  a 
woman  pregnant,  and  that  the  use  of  that  instrument  caused 
her  to  bring  forth  the  child  dead,  is  not  a  charge  that  the  one 
using  the  instrument  intended  to  destroy  the  child.  The  infer- 
ence of  such  design,  from  the  use  of  the  instrument  and  its  ef- 
fect, is  by  no  means  necessary. 

The  third  count  in  the  indictment  allies  the  act  to  have  been 
done  with  the  intent  to  cause  and  procure  the  deceased  to  mis* 
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carry  and  bring  forth  the  child  of  which  she  was  then  pregnant 
and  qnick;  and  that  by  means  of  that  act  she  brought  forth 
the  child  dead.  But  there  is  no  allegation  that  the  act  was  done 
with  the  intention  that  she  should  bring  forth  her  child  dead, 
or  with  an  intent  to  destroy  it,  unless  the  words  ''  miscarry/'  and 
**  bring  forth  the  child/'  necessarily  include  its  destruction. 

'*  The  expulsion  of  the  ovum,  or  embryo,  within  the  first  si^ 

weeks  after  conception  is  technically  miscarriage;  between  thai 

time  and  the  expiration  of  the  sixth  month,  when  the  child  may 

by  possibility  live,  it  is  termed  abortion;  if  the  deUveiy  be  soon 

after  the  sixth  month,  it  is  termed  premature  labor.    But  the 

criminal  attempt  to  destroy  the  fetus  at  any  time  before  birth 

is  termed  in  law  a  miscarriage,  varying,  as  we  have  seen,  in  de- 

igree  of  o£fense  and  punishment,  whether  the  attempt  were  before 

-or  after  the  child  had  quickened:"  Chit.  Med.  Jur.  410.     Other 

writers  on  the  subject  give  a  similar  definition  of  the  term  '*  mis- 

^carriage:"  Hoblyn's  Dictionaiy  of  Terms,  used  in  medicine  and 

*other  collateral  sciences.     The  converse  of  this  last  proposition 

•con  not  be  true,  as  there  are  undoubtedly  many  miscarriages 

involving  no  moral  wrong. 

If  the  term  *  *  miscarriage  "  were  to  be  understood  in  the  indict- 
ment in  its  most  limited  sense,  it  can  not  be  denied  that,  in 
e£fect,  it  must  be  identical  with  the  destruction  of  the  fetus. 
But  this  indictment  itself  has  given  to  the  word  **  miscarriage" 
the  more  general  signification.  It  charges  that  the  miscarriage 
was  of  the  woman  who  was  pregnant  and  **  quick  with  child." 
!rhe  term"'  quick  with  child"  is  a  term  known  to  the  law,  and 
courts  are  presumed  to  understand  its  meaning.  A  woman  can 
not  be  **  quick  with  child"  until  a  period  much  later  than  six 
weeks  from  the  commencement  of  the  term  of  gestation.  The 
more  general  meaning  of  the  word  *  *  miscarriage  "  must,  therefore, 
be  applied.  The  indictment  charges  no  time,  after  the  quicken- 
ing, when  the  miscarriage  took  place.  It  may  have  been  at  any 
period  when  the  birth  would  have  been  premature.  The  lan- 
^fuage  of  the  indictment,  when  taken  together,  construed  in  its 
ordinary  or  in  its  technical  and  legal  signification,  does  not  for- 
bid this.  And  labor  is  premature  if  it  take  plaee  at  any  period 
before  the  completion  of  the  natural  time. 

It  is  admitted  by  Dr.  Paris,  a  writer  of  high  repute  on  medical 
jurisprudence,  from  the  number  of  established  cases,  it  is  possi- 
ble that  the  fetus  may  survive  and  be  reared  to  maturity 
though  bom  at  very  early  periods.  Many  ancient  instances  are 
utated  of  births  even  at  four  months  and  a  half,  with  continued 
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life  even  till  the  age  of  twenty-four  years.  And  the  parliament 
of  Paris  decreed  that  an  infant  at  five  months  possessed  the 
capability  of  living  to  the  ordinaiy  period  of  hnman  existence; 
and  it  has  been  asserted  that  a  child  delivered  at  the  age  only 
of  five  months  and  eight  days  may  live;  or,  according  to  Beck 
%nd  others,  if  bom  at  six  months  after  conception:  Chit. 
Med.  Jur.  410,  411.  Many  of  the  facts  upon  which  the  opin- 
ions of  writers  upon  medical  jurisprudence  are  founded  may  be 
erroneous,  and  the  opinions  incorrect.  We  can  not  take  judi- 
cial notice  of  either.  But  it  is  not  too  much  to  say  that  a  child 
may  be  bom  living,  when  its  birth  may  be  so  soon  after  concep- 
*  tion  that  it  is  premature.  The  fetus  may  be  expelled  by  un- 
lawful means  so  soon  after  conception  that  extra-uterine  life  caa 
not  continue  for  any  considerable  length  of  time,  and  yet  after 
birth  it  may  once  exercise  all  the  functions  of  a  living  child. 
We  have  found  no  authority  that  this  may  not  be  termed  a  mis- 
carriage, if  the  word  is  not  confined  to  its  most  limited  meaning. 
And  if  it  be  so,  it  is  not  perceived  that  it  ceases  to  be  correct,  if 
the  life  of  the  child  prematurely  bom  is  further  prolonged.  It 
is  quite  clear,  therefore,  that  the  word  **  miscarriage  "  in  its  legal 
acceptation,  and  as  used  in  this  indictment,  does  not  necessarily 
include  the  destruction  of  the  child  before  its  birth;  and  a  design 
to  cause  its  miscarriage  is  not  the  same  thing  as  a  design  to 
destroy  the  child. 

The  other  term  used  in  the  indictment,  "  to  bring  forth  the 
said  child,"  does  not  imply  even  a  premature  birth.  C3onse- 
quently  it  gives  no  additional  strength  to  the  charge. 

It  follows  that  the  indictment,  not  containing  an  allegation 
of  a  design,  which  is  an  essential  ingredient  in  the  offense  first 
charged  in  the  third  count  to  make  it  a  felony,  the  subsequent 
and  principal  accusation  is  that  of  manslaughter  only;  and  the 
seventeenth,  eighteenth,  and  nineteenth  errors  are  well  assigned. 

Many  other  errors  are  assigned  and  relied  upon.  In  the  dis- 
cussion of  the  principles  involved  in  the  questions  raised,  the 
counsel  for  the  plaintiff  in  error  and  the  attorney  general  have 
exhibited  great  research,  learning,  and  ability. 

It  might  be  desirable  to  the  profession,  and  particularly  to 
those  interested  in  criminal  pleading,  that  there  should  be  an 
opinion  upon  each  of  the  errors  assigned;  but  it  is  unnecessary 
for  a  disposition  of  the  case. 

Judgment  reversed,  and  the  court  order  that  the  prisoner  be 
diflchazged  from  his  imprisonment,  and  go  thereof  without  day* 
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PxBfOBMnro  Operation  to  Pbocubk  Abobtion  was  not  indictable  at  com- 
mon law,  if  done  with  the  woman's  consent,  unless  she  was  quick  with  child: 
StcUe  y.  Cooper,  51  Am.  Dec  248,  note  263;  Comnumwealth  ▼.  Parker,  43  Id. 
806. 

Distinction  betwsen  Mahslauohter  and  Muboeb:  See  Sutd^e  v.  StaU, 
51  Am.  De^  459,  note  464,  where  other  cases  are  collected. 

Oftense  of  Aoministerino  Dbuq  to  Peegnant  Woman  with  intent  to 
IMTodace  a  miscarriage,  and  that  of  administering  it  with  intent  to  kill  the 
child,  are  distinct  offenses:  Lohman  v.  PeopU,  49  Am.  Dec  340. 

Felony,  What  is:  See  note  to  Crenaihaxo  v.  State,  17  Am.  Dec  791. 

Tbe  principal  case  is  cited  in  State  v.  Mayherry,  48  Me.  236,  to  the 
point  that  crimes  referred  to  in  the  statute  as  punishable  by  imprisonment  in 
the  state  prison  are  such  as  are  liable  to  be  thus  punished,  and  not  such  onlj 
as  must  be  so  punished.  Another  decision  in  the  same  case  may  be  found  in 
this  volume,  under  the  title  StaJte  y.  SmUh,  ante,  p.  578. 
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pos  Mentis,  upon  contracts  or  liabilities  by  which  he  is  legally  boond. 

Appointment  op  Guardian  ad  Litem  fob  Pebson  nok  Compos  Mentis, 
rests  in  the  discretion  of  the  court. 

Plaintiff  is  not  Bound  to  Ascebtain  Mental  Capacitt  of  Defend- 
ant, and  to  bring  it  before  the  court,  in  order  that  a  guardian  ad  Utem 
may  be  appointed. 

Oomtbact  OB  Liabilitt  Assumed  bt  Pebson  while  of  Sound  Mind  may 
be  enforced  against  him  when  he  is  of  unsound  mind. 

Pebson  of  Unsound  Mind,  of  Full  Age,  must  Appeab  bt  Attobnbt, 
and  not  by  guardian;  and  therefore  it  can  not  be  alleged  as  enor,  in  a 
proceeding  to  reverse  a  judgment  rendered  against  sudi  person,  that  nt 
guardian  had  been  appointed  for  him. 

Ebbob  coram  nobis.     The  opinion  states  the  facts. 

Paine,  for  the  plaintiff  in  error. 

Clifford  and  Porter,  for  the  defendant  in  error. 

By  Court,  Sheflet,  0.  J.  This  writ  of  error  coram  nobis  has 
been  oommenced  by  the  guardian  of  the  original  defendant  to 
procure  the  recall  or  reversal  of  a  judgment  rendered  in  this 
court. 

A  motion  was  made  to  quash  the  writ  and  proceedings  for 
certain  alleged  irregularities,  which  motion  was  oyerruled,  and 
exceptions  were  filed  and  allowed,  which  have  been  waiyed,  as 
it  is  said,  to  have  a  decision  upon  the  merits.  The  exceptions 
are  therefore  overruled,  but  this  will  authorize  no  inference  that 
the  proceedings  are  considered  to  have  been  correct. 
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The  eiror  assigned  is,  ''  that  the  said  King  at  the  time  oi  the 
rendition  of  the  said  judgment  was  non  compos  mentU.  and  in- 
capable of  taking  care  of  himself,  nevertheless  no  guardian  for 
«aid  King  was  appointed,  and  no  guardian  ad  litem,  and  there 
was  no  notice  of  the  pendency  to  said  action  given  to,  and  there 
was  no  appearance  by,  any  such  guardian  at  or  prior  to  the  ren- 
dition of  said  judgment." 

It  may  be  doubtful  whether  it  was  intended  to  allege  the  eiror 
to  have  consisted  in  the  rendition  of  a  judgment  against  one 
non  compos  m^ntiSf  or  in  the  rendition  of  it  without  the  appoint- 
ment of  a  guardian,  or  a  guardian  ad  lUem. 

It  is  not  probable  that  was  intended  to  allege  that  a  judg- 
ment rendered  against  one  non  compos  mentis  must,  of  course, 
be  erroneous,  for  by  the  common  law  a  judgment  may  be  ren- 
dered against  such  a  person  founded  upon  contracts  or  liabilities 
by  which  he  is  legally  bound.  If  such  were  the  intention,  the 
position  could  not  be  sustained.  It  would  be  opposed  to  the 
general  current  of  authority. 

The  cases  which  determine  how  such  a  person  shall  appear 
and  plead,  as  well  as  cases  to  be  hereafter  noticed,  show  that 
judgments  at  law  and  decrees  in  equity  may  be  properly  entered 
against  them  when  they  are  properly  represented. 

It  is  not  alleged  in  the  assignment  of  errors  that  a  guardian 
had  been  appointed  by  any  competent  tribunal  before  the  judg- 
ment was  rendered;  or  that  he  was  an  idiot  or  an  infant. 
Whether  the  judgment  was  erroneous  must  therefore  depend 
upon  the  question  whether  the  person  alleged  to  be  non  compos 
mentis  was  imder  such  a  state  of  facts  properly  represented 
before  the  court. 

In  many  jurisdictions  after  an  inquisition  has  been  taken,  and 
it  has  been  ascertained  that  the  person  is  of  imsound  mind,  and 
his  person  and  estate  have  been  committed  to  a  committee  or 
guardian,  a  suit  at  law  for  any  practical  purpose  may  not  be 
maintainable.  The  custody  of  the  persons  and  estates  of  idiolb 
and  lunatics  was  given  to  the  crown  by  statutes:  17  Edw.  IT.,  c. 
10, 19.  A  person  aggrieved  by  such  an  inquisition  was  enti- 
tled by  statute,  2  Edw.  YI.,  c.  8,  sec.  6,  to  traverse  it,  and  if  not 
entitled  he  might  obtain  permission  of  the  chancellor  to  do  it, 
and  if  successful  he  might  obtain  a  judgment  on  a  contract  or 
liability  assumed  during  the  allied  idiocy  or  lunacy:  Ex  parte 
Wragg,  5  Ves.  450;  Ex  parte  EaU,  7  Id.  261 ;  In  the  Matter  of  FUx- 
iferfdd,  2  Sch.  &  Lef .  432.  In  New  York  it  has  been  regarded 
•8  a  contempt  of  the  court,  having  by  statate  the  custody  of  the 
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persona  and  estaies  of  sach  persons,  to  oommenoe  and  prosecute  an 
action  at  law  against  them  inthout  pennission:  L'Anwureux  v. 
(JroOyy,  2  Paige,  422  [22  Am.  Dec.  666] ;  MaUer  of  Heller,  3  Id.  199. 

Where,  as  in  this  state,  no  such  obstacle  exists,  the  inquiry 
is  presented,  whether  the  original  defendant,  being  of  age  and 
not  an  idiot,  but  non  compos  merUis,  was  properly  represented 
Vf  Are  the  court.  The  record  shows  that  service  was  regularly 
ijide  upon  him,  and  that  he  appeared  by  attorneys.  ''An  idiot 
in  an  action  brought  against  him  shall  appear  in  proper  person, 
and  he  who  pleads  best  for  him  shall  be  admitted,  as  api>ear8 
in  83  Hen.  YI.,  18,  b.  Otherwise  it  is  of  him  who  becomes  rum 
compos  mentis,  for  he  shall  appear  by  guardian  if  he  is  within 
age,  and  by  attorney  if  he  is  of  full  age,"  is  the  rule  laid  down 
in  Beverlej/'s  Case,  4  Co.  128.  And  although  one  point  asserted 
rn  that  case,  that  no  one  shall  be  permitted  to  stultify  himself, 
has  been  denied  to  be  correct,  especially  in  this  country,  the 
rule  now  presented  does  not  appear  to  have  been  at  any  time 
denied  to  be  a  correct  one.  It  has  the  sanction  of  the  best  au- 
thorities: Dennis  v.  Dennis,  2  Saund.  888,  note  4;  Com.  Dig., 
Idiot,  D,  7.  This  court  is  authorized  to  appoint  a  guardian  ad 
Utem,  when  a  pariy  becomes  insane  pending  the  suit:  Mo. 
B.  S.,  c.  116,  sec.  86;  act  approved  on  July  19,  1849,  c.  104. 
And  it  may  by  implication  be  authorized  to  do  it  when  the 
person  was  not  of  sound  mind  before  the  suit  was  commenced: 
Me.  B.  S.,  c.  110,  sec.  88.  The  court  can  have  no  knowledge 
of  the  fact  untU  it  receives  it  from  some  proper  source;  and  it 
is  then  a  matter  of  discretion,  to  be  exercised  or  not  according 
to  its  judgment  upon  the  proof  presented. 

The  law  does  not  appear  to  have  imposed  it  as  a  duty  to  be 
performed  by  a  plaintiff,  to  ascertain  the  mental  capacity  of  a 
defendant  and  to  bring  it  before  the  court  for  its  consideration, 
that  such  a  guardian  may  be  appointed.  It  may  be  prudent  in 
cases  of  doubt  for  him  to  do  so,  lest  his  judgment  should  be 
liable  to  be  disturbed  by  a  petition  for  a  review,  or  possibly  by 
a  suit  in  equity. 

There  being  no  legal  obligation  resting  upon  the  court  or 
upon  the  plaintiff  to  ascertain  the  facts  and  have  such  a  guard- 
ian appointed,  its  omission  can  not  be  assigned  as  error. 

When  one  non  compos  has  been  properly  before  the  court,  ''acts 
done  by  matter  of  record,  as  fines,  recoveries,  judgments,  statutes, 
recognizances,  etc. ,  shall  bind  as  well  the  idiot  as  he  who  be- 
comes non  compos  mentis:"  Beverley's  Case,  4  Co.  128;  ifow- 
/ield's  Case,  12  Id.  124;  Fonbl.  Eq.,  b.  1,  c.  2,  sec.  2,  note  k. 
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Nothing  can  be  assigned  for  eiror,  which  contradicts  the  rec- 
ord: 2  Saund.  101,  102;  Com.  Dig.,  Pleader,  3,  B,  16;  Helbtd  v. 
Held,  1  Stra.  684. 

When  the  record  of  a  domestic  judgment  states  that  the  de- 
fendant appeared  by  attorney,  testimony  to  prove  that  the  attor- 
ney was  not  duly  authorized  can  not  be  received,  for  it  would 
contradict  the  record.  If  the  question  be,  whether  a  foreign 
judgment  was  rendered  by  a  court  having  jurisdiction  and  there 
be  found  in  the  record  a  statement  that  the  defendant  appeared 
by  attorney,  such  testimony  may  be  received,  for  the  reason  that 
there  can,  properly  speaking,  be  no  record  made  by  a  court 
having  no  jurisdiction:  Ancnymoua,  1  Salic.  88;  Stanhope  v. 
Fsmtin,  3  Bing.  N.  C.  801;  EaU  v.  WOliams,  6  Pick.  232  [1'' 
Am.  Dec.  856];  Oleason  v.  Dodd,  4  Met.  883;  Aldrich  v.  Kinney, 
4  C!onn.  880  [10  Am.  Dec.  151];  Siarbujck  v.  Murray,  6  Wend. 
148  [21  Am.  Dec.  172];  Beed  v.  Prait,  2  Hill  (N.  Y.),  64. 

In  the  case  of  Dennis  v.  DenniSy  2  Saund.  829,  the  original 
defendant  appeared  by  attorney,  and  by  her  next  friend  brought 
a  writ  of  error  to  reverse  it.  The  error  assigned  was,  that  she 
was  an  idiot,  a  naiwitate,  and  that  she  ought  to  have  appeared 
by  her  friend,  and  not  by  attorney.  The  defendant  in  error 
presented  by  plea  an  issue  on  the  fact  of  her  being  an  idiot,  a 
nativiiate,  which  was  joined,  and  the  plainti£f  in  error  was  non* 
suited,  and  the  judgment  was  affirmed.  This  affirmance  appears 
to  have  been  made  upon  the  rule  laid  down  as  before  stated  in 
Beverlej^s  Caae. 

In  the  case  of  White  v.  Palmer,  4  Mass.  147,  the  error  as- 
signed was,  that  the  original  defendant  was  non  compo8  mentis, 
and  that  White  and  Hall,  long  before  the  teste  of  the  writ,  had 
been  legally  appointed  guardians,  and  that  they  had  no  notice 
of  the  suit.  The  judgment  was  reversed  for  that  cause,  but  the 
case  does  not  decide  that  the  judgment  would  not  have  been 
legal  if  the  non  compos  had  not  been  under  guardianship. 

In  the  case  of  Hathaway  v.  dark,  5  Pick.  490,  the  error  as- 
.signed  was  that  the  original  defendant,  at  the  time  of  the  service 
of  the  writ  and  of  the  rendition  of  judgment,  was  under  guardian- 
ship as  a  person  non  compos  mentis.  The  fact  of  his  being  thus 
under  guardianship  was  traversed,  and  an  issue  joined  thereon 
was  found  for  the  defendant  in  error,  and  the  judgment  was 
affirmed.  The  mere  fact  that  the  defendant  was  of  unsound 
mind  at  those  times  does  not  appear  to  have  been  considered  as 
eonstituting  any  objection  to  an  affirmance  of  the  judgment. 

In  criminal  proceedings,  the  defense  according  to  the  usual 
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course  of  proceeding  is  often  made  by  an  attorney  not  assigned 
by  the  court,  that  the  accused  was  insane.  The  verdict  of  con- 
viction or  acquittal  may  have  been  found  after  a  decision  upon 
that  ground  of  defense.  It  would  present  an  anomaly  in  judi- 
cial proceedings  to  find  it  assigned  for  error,  that  no  guardian 
ad  liiem  or  other  guardian  was  appointed  to  conduct  the  defense. 
In  such  cases,  it  is  true  that  the  accused  must  appear  in  person 
and  answer  to  the  charge.  Yet  if  he  be  actually  insane  then, 
that  affords  him  no  advantage  for  his  own  protection.  His  de- 
fense is  managed  by  an  attorney  selected  by  himself  or  by  his 
friends,  and  it  is  not  known  that  this  course  of  proceeding  in 
the  administration  of  criminal  law  has  occasioned  any  griev- 
ance requiring  redress. 

In  the  administration  of  justice  in  civil  cases  there  is  an  in- 
trinsic  difficulty  in  cases  of  alleged  unsoundness  of  mind,  in 
framing  a  rule  for  the  protection  of  such  persons  before  the 
trial,  when  they  have  not  by  some  competent  tribunal  been  ad- 
judged to  be  of  unsound  mind. 

Whether  the  weakness  of  mind  or  decay  of  intellect  is  so  great 
as  to  prevent  their  being  regarded  as  compos  merUiSf  is  often  a 
question  of  great  delicacy  and  difficulty — one  which  in  many 
cases  can  only  be  decided  properly  after  a  most  careful  and 
thorough  investigation  and  examination  of  testimony.  If  a 
court  upon  affidavits  and  counter-affidavits  should  decide  in  such 
cases  not  to  appoint  a  guardian  ad  lUem^  this  being  a  prelimi- 
nary proceeding  would  not  ordinarily  appear  of  record,  and  if  it 
were  regarded  as  error  for  a  rum  compos  of  full  age  to  appear 
and  defend  by  attorney,  he  might  bring  error,  assign  for  error 
his  unsoundness  of  mind  and  the  omi^on  to  appoint  a  guardian 
ad  litem,  and  try  before  a  jury  the  very  question  submitted  in  the 
first  instance  to  the  decision  of  the  court,  and  have  that  decision 
regarded  as  erroneous,  and  the  foundation  of  a  writ  of  error  to 
reverse  the  judgment.  Not  only  so,  but  the  same  question  may 
have  been  also  submitted  to  the  jury  as  a  ground  of  defense  in 
the  original  action,  and  have  been  decided  by  them  also,  and 
then  again  be  submitted  to  another  jury  in  a  writ  of  error. 

The  mere  fact  that  a  party  defendant  is  non  compos  mentis 
during  any  of  the  preliminary  proceedings,  or  when  judgment 
is  rendered,  constitutes  no  ground  of  defense,  for  both  at  law 
and  in  equity  a  contract  or  liability  assumed  by  him  while  of 
sound  mind  may  be  enforced  against  him  when  he  is  of  un- 
sound mind:  Yates  v.  Boen,  2  Stra.  1104;  Kemot  v.  Norman,  2 
T.  B.  890;  NuU  v.  Vemey,  4  Id.  121;  Ibbotson  v.  Galway,  G  Id. 
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133;  Steel  v.  Alan,  2  Bos.  &  Pul.  362,  437;  PiUop  v.  Sexton,  3 
Id.  550;  Baxter  v.  Portsmouth,  2  Car.  &  P.  178;  Hathaway  v. 
Clark,  5  Pick.  490;  Eoberiaon  v.  Lain,  19  Wend.  649;  Clarke  v. 
Dunham,  4  Denio,  262;  Owen  v.  Davies,  1  Ves.  sen.  82;  JVieZZ  v. 
Morley,  9  Ves.  478;  Anonymous,  13  Id.  590. 

Cases  have  been  cited  to  show,  and  they  do  show,  that  a  judg- 
ment rendered  against  an  infant  will  be  erroneous  if  the  record 
shows  that  he  appeared  by  attorney  and  not  by  guardian.  The 
inference  thence  appears  to  have  been  drawn,  that  the  rule  is  the 
same  respecting  the  appearance  of  one  of  full  age  and  of  un- 
sound mind.  The  inference  is  unauthorized.  The  rule  respect- 
ing the  appearance  of  an  infant,  whether  of  sound  or  unsound 
mind,  is,  that  he  must  appear  by  guardian:  Heskeii  t.  Lee,  2 
Saund.  96,  note  1;  Com.  Dig.,  Pleader,  2,  c.  2;  Beverley's  Case, 
And  one  of  unsound  mind  of  full  age  must  appear  by  attorney. 

Nor  does  it  appear  to  be  essential  that  the  law  should  be  other- 
wise for  the  protection  and  preservation  of  the  rights  of  persons 
non  compos  mentis.  The  defense  must  be  that  he  was  in  that 
condition  when  the  contract  was  made  or  liability  incurred; 
and  the  only  cause  of  complaint  must  be  that  he  was  not  in  a 
condition  to  have  a  fair  trial.  If  it  should  be  made  to  appear 
that  he  did  not  on  that  account  have  a  fair  trial,  and  that  injus* 
tice  had  been  done,  the  court,  upon  petition,  might  grant  a 
review. 

And  when  a  judgment  wholly  unjust  has  been  obtained 
against  one  non  compos  mentis,  he  may,  in  certain  cases,  obtain 
relief  in  equiiy  by  a  perpetual  injunction  against  the  enforce- 
ment of  that  judgment. 

In  the  case  of  Hom^r  v.  Marshall,  5  Munf.  466,  a  judgment 
appears  to  have  been  obtained  against  a  monomaniac  for  slan- 
derous words  spoken  of  one  with  reference  to  the  subject  con- 
cerning which  his  mind  was  unsound,  and  a  perpetual  injunction 
was  obtained  against  the  enforcement  of  that  judgment. 

Judgment  affirmed. 

LiABiLTTT  ov  l5SAinB  Pebson  ON  HIS  CoHTaACTs:  See  Beal9  y.  See,  49 
Am.  Deo.  573;  Jackson  y.  King,  15  Id.  354,  note  361,  where  thia  snbjeot  ia 
diacuflsed  at  length. 

JuDOUENTS  AOADfBT  LuvATiOB:  See  AlUmm  v.  Taijfior,  32  Am.  Deo.  6a, 
note  70. 

The  pbikgipal  oasi  I9  cited  in  Pa/ul  y.  Humey,  35  Me.  99,  and  in  CUurk 
y.  HaeheU,  1  Cliff.  282,  to  the  point  that  nothing  can  be  aaaigned  for  error 
which  contradicta  the  record.  It  ia  also  diatingnlBhed  in  Leach  y.  Marsh,  47 
Me.  556,  and  criticiaed  in  the  aame  caae  at  page  554,  ao  far  aa  it  decidea  that 
it  ia  not  the  dnty  of  the  plaintiff  to  aaoertain  the  mental  capadty  of  the  da* 
fendant. 
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Ballabd  and  Wife  v.  Russell. 

183  Hazhb.  196.] 

Both  Husband  and  Wm  icnsr  Join  jx  AcnoN  ow  Tort  brought  to  re- 
coyer  dwuagee  for  perBonal  injariee  siutained  by  the  wife,  and  hie  pre- 
Tious  desertion  of  her  does  not  remove  the  necessity  of  his  joining  as 
co-plaintiff 

Statutes  Gitino  Additional  Riohts  and  Bbmxdixs  to  MA'fcwren  Womk* 
relate  to  property,  but  do  not  apply  to  actions  tor  torts; 

Husband's  Dischabob  or  Oausb  or  Action  is  Bab  to  an  action  for  tort 
brought  in  the  joint  names  of  hnsband  and  wife. 

Case  for  an  injmy  to  the  female  plaintiff,  by  malpiaotioe  of 
the  defendant  in  attempting  to  reduce  a  f lactoie  of  the  forearm 
and  difilocation  of  the  'wrist.  Prior  to  the  injury  the  husband 
had  deserted  the  wife,  and  for  eight  years  had  made  no  proTis- 
ion  for  her  support.  The  defendant  introduced  an  unsealed 
discharge  signed  by  the  husband,  which  had  been  given  before 
the  commencement  of  the  suit,  and  in  which  it  was  stated  that 
the  husband  had  received  from  the  defendant  fifty  dollars  in  full 
for  the  injury.  The  female  plaintiff's  counsel  then  offered  a 
document,  bearing  date  one  day  later  than  the  discharge,  by 
which  the  husband  assigned  to  tiie  wife  the  cause  of  action,  and 
empowered  her  to  collect  the'  same  for  her  use,  and  to  make  all 
needful  use  of  his  name.  The  case  was  taken  from  the  jury  and 
submitted  to  the  court.  If  the  court  should  be  of  opinion  that 
the  discharge  given  by  the  husband  would  defeat  the  action, 
plaintiff's  counsel  moved  to  amend  by  striking  the  husband's 
name  from  the  writ,  and  that  thereupon  the  action  should  btand 
for  trial. 

By  Court,  Wells,  J.  It  is  suggested  that  the  discharge  by 
the  husband  to  the  defendant  was  obtained  through  fraud.  The 
court  can  not  yield  to  that  suggestion.  If  the  plaintiff  would 
have  availed  themselves  of  it,  the  question  should  have  been 
submitted  to  the  jury. 

By  the  common  law,  both  husband  and  wife  must  join  to 
maintain  an  action  like  the  present.  This  case  does  not  come 
within  any  exception  to  the  principles  stated.  The  husband 
has  not  abjured  the  realm;  and  the  facts  stated  in  the  report  of 
the  case  do  not  deprive  him  of  the  power  to  control  the  action 
nor  to  discharge  the  cause  of  it. 

The  statutes  giving  additional  rights  and  remedies  to  married 
women  relate  to  property,  and  do  not  apply  to  this  case. 
Hence  the  proposed  amendment,  by  striking  out  the  name  of 
the  husband,  would  be  of  no  advantage  to  the  wife. 
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It  appears  that  the  husband,  the  day  after  he  had  discharged 
the  cause  of  action,  gave  his  wife  a  written  power  of  attorney 
to  prosecute  the  claim  for  her  own  benefit.  But  the  cause  of 
action,  having  been  previously  discharged,  could  not.  be  revived 
by  Buch  an  metrnment. 

It  results  that  the  action  can  not  be  maintained,  and  the 
plaintifGs  must  be  called. 

WuTE,  WHEN  MAT  SuB  Ai7i>  BB  SuxD  AS  Fkmb  Soib:  S«enote  to  Artknr 
y.  Broadnax,  37  Am.  Dec.  709;  Mead  ▼.  Hughaf  AdmW^  60  Id.  128,  note 
127;  RMmou  v.  Beynolds,  15  Id.  673. 

Thb  fiunoifal  case  18  CITED  In  Lcng  v.  Morrimm,  14  Lid.  007,  to  tbt 
point  that  a  hiubaxid  can  settle  and  release  an  action  for  penonal  injariea  to 
his  wife  by  malpractice. 


Spoffobd  et  al.  v.  True. 

[83  IfAm,  988.] 

CoNnmoN  nr  Grant  of  Land  that  Convetakoe  shall  sb  Void  if  snb- 
seqnent  payment  be  not  made  according  to  the  terms  thereof  is  a  con- 
dition snbeeqnent,  and  the  fee  vests  in  the  grantee  upon  the  delivery  of 
the  deed,  although  it  reserves  towaxda  snch  payment  a  lien  on  the  lum- 
ber which  the  grantee  may  take  from  the  land  conveyed;  and  until  entry 
for  condition  broken,  the  title  to  the  land  remains  vested  in  the  grantee. 

Wbebb  G&antor  of  Land  Gives  to  Graittee  Rioht  to  Cut  Ldmbeb 
thereon,  without  limitation  as  to  the  person  who  may  do  it,  subject  to  a 
lien  thereon  for  the  payment  of  the  purchase  money  of  the  land,  the 
lumber  may  be  lawfully  removed  from  the  land  by  persons  who  have  con- 
tracted with  the  grantee  for  getting  it  oat,  and  the  grantor  will  be  re- 
garded  as  having  fully  authorized  such  contract. 

Lien  Ebsebyed  in  Grant  of  Land  upon  Lumber  which  the  grsntee  may 
cut  thereon  is  postponed  to  the  lien  given  by  the  statute  to  laborers  who 
have  aided  him  in  getting  it  out. 

Bvatute  Givino  Lien  to  Laborers  for  Services  performed  by  them  in 
converting  standing  trees  into  logs,  masts,  spars,  and  other  lumber  does 
not  conflict  with  the  constitution,  nor  abridge  the  right  of  the  citizen  to 
acquire,  possess,  and  protect  property. 

Whbre  Owner  Neolioentlt  Intebminglbs  Loos  Cut  bt  Different 
Companies  of  workmen,  so  that  the  lots  upon  which  the  several  labor- 
ers worked  can  not  be  distinguished,  the  respective  liens  of  the  workmen 
wiU  be  upon  the  whole  mass. 

Like  of  Laborers  on  Lumber  Got  out  bt  Them  is  BaBiBioxED  to  the 
personal  services  of  the  claimant,  and  does  not  extend  to  expenses  u- 
ourred  in  getting  into  the  woods. 

Tbotxb.    The  agreed  statement  of  facts  showed  that  the 
»,  who  had  been  the  pxoprietors  of  a  township  of  tim« 
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bered  land,  conyeyed  it  to  William  McOrillis,  his  heirs  and  as- 
signs, to  be  paid  for  at  seyeial  successiye  periods,  and  upon  the 
condition  that  the  conyeyance  should  be  yoid  if  the  payments 
were  not  made.  The  grant  reseryed  a  lien  of  fiye  dollars  on 
each  thousand  feet  of  lumber  that  should  be  taken  from  the 
tract.  McCrillis  made  a  contract  with  Haynes  &  Co.,  by  which 
they  were  to  cut,  haul,  and  driye  to  the  boom  a  large  quantity 
of  logs.  In  the  execution  of  their  contract  they  employed  a 
large  number  of  laborers,  who  were  diyided  into  four  gangs,  each 
of  which  worked  on  distinct  parts  of  the  township  and  hauled 
the  logb  cut  by  them  to  separate  landings.  All  the  logs  were 
marked  alike,  and  were  driyen  down  the  riyer  by  Haynes  &  Co. 
When  they  arriyed  at  the  boom  they  were  so  intermixed  that  it 
was  impossible  to  tell  which  of  them  had  been  drawn  to  either 
of  the  four  landings.  The  laborers  instituted  suits  against 
Haynes  &  Co.,  to  enforce  the  lien  giyen  in  such  cases  by  the 
statute  of  1848.  The  logs  were  attached  and  sold  by  the  sheriff 
according  to  law.  This  action  is  brought  against  the  sheriff  by 
the  grantors  of  McCrillis,  who  claim  the  logs,  the  condition  in 
their  deed  neyer  haying  been  performed.  Other  facts  appear 
from  the  opinion. 

MbCrHlis  and  Cro^y,  for  the  plaintiffs. 

A.  W.  Faine,  for  the  defendant. 

By  Court,  Tennet,  J.  The  condition  in  the  conyeyance  from 
the  plaintiffs  to  McCrillis  is  subsequent;  the  fee  in  the  land, 
therefore,  yested  in  the  grantee  on  the  deliyery  of  the  deeds. 
There  has  been  no  re-entry  for  the  forfeiture,  on  account  of  the 
breach  of  the  condition;  and  so  far  as  our  consideration  is  de- 
manded in  this  case,  we  must  regard  the  forfeiture  as  waiyed 
for  the  present,  and  the  title  to  remain  as  it  was  at  the  time  of 
the  conyeyance:  1  Shep.  Touch.  118  et  seq.;  4  Kent's  Com., 
lee.  56.  The  deeds  conyey  the  land  to  the  grantee,  his  heirs 
and  assigns.  They  giye  the  right  to  cut  timber,  with  no  lim- 
itation as  to  the  person  who  may  do  it,  subject  to  a  lien  thereon, 
for  the  payment  of  fiye  dollars  for  eyery  thousand  feet  cut, 
board  measure.  The  right  to  dispose  of  the  timber  by  the 
grantee,  subject  to  this  lien,  to  be  taken  off  by  himself,  or  by 
others  whom  he  may  employ  under  a  contract,  such  as  that 
made  by  him,  and  James  and  Alyin  Haynes,  must  be  conferred, 
when  the  grantee  has  the  power  to  conyey  the  entire  estate,  by 
the  terms  of  the  deed,  subject  to  the  same  lien.  The  case  is 
unlike  that  of  Emerson  y.  Fisk,  6  Oreenl.  200  [19  Am.  Deo.  906], 
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where  the  title  of  the  land  was  not  intended  jbo  be-oonvejed,  and 
the  entire  ownership  of  the  timber  continued  in  Emerson,  who 
had  given  those  under  whom  the  defendants  claim  it  the  right 
to  cut  it  exclusiyelj  for  him. 

The  timber  may  be  considered  as  having  been  lawfully  re- 
moved from  the  land,  and  driven  to  the  boom,  by  virtue  of  a 
contract,  which  the  plaintiffs  had  fully  authorized.  At  the 
time  of  the  conveyance,  the  statute  of  1848,  c.  72,  was  in  force. 
That  secured  a  lien  upon  all  logs,  masts,  spars,  and  other  lumber, 
in  favor  of  those  who  aided  in  cutting,  hauling,  or  driving 
ihem  for  their  personal  services. 

This  lien  is  analogous  to  liens  upon  vessels  and  upon  builds 
ings,  in  favor  of  laborers,  who  have  been  employed  in  their 
construction.  It  takes  away  none  of  the  rights  of  the  ovmer, 
nor  the  one  interested  therein,  by  a  lien  or  otherwise,  any  fur- 
ther than  is  necessary  for  the  securiiy  of  those  who  are  pre- 
sumed to  have  added  something  to  its  value,  equal  to  the  ex- 
pense, at  least,  incurred.  It  is  in  the  power  of  the  owner,  who 
wishes  to  dispose  of  such  property,  to  guard  against  any  loss 
from  the  lien  which  may  exist  afterwards  upon  it  by  the  au- 
thority of  the  statute,  by  taking  other  security  for  his  purchase 
money,  besides  retaining  an  interest  in  the  property  itself.  The 
statute  in  its  prospective  operation — and  in  this  case  it  can  have 
no  other — ^is  no  abridgment  of  the  rights  of  the  citizen,  secured 
to  him  by  the  constitution  of  the  state,  in  article  1,  section  1, 
of  '*  acquiring,  possessing,  and  protecting  property."  It  sub- 
jects the  property  to  the  payment  of  debts,  which  the  owner 
has  directly  or  indirectly  caused  or  authorized,  in  its  improve- 
ment, under  a  knowledge  that  the  property  is  so  charged. 
In  principle  it  in  no  respect  difEers  from  the  lien  at  common 
law  in  favor  of  mechanics  who  have  bestowed  labor  upon  the 
article  which  it  attaches.  The  statute  provides  for  its  existence 
in  cases  where  the  possession  is  not  supposed  to  be  in  the  one 
to  be  benefited  by  the  lien. 

It  was  evidently  intended  by  the  legislature  that  the  lien  of 
laborers  was  not  to  be  postponed  to  that  of  other  individuals. 
Their  claim  commences  immediately  upon  the  performance  of 
services  in  converting  standing  trees  into  logs,  masts,  spars,  and 
other  lumber,  where  it  may  be  enforced  in  a  manner  which  shall 
be  speedy,  simple,  and  effectual.  The  statute  protects  the  la- 
borer in  his  earnings,  without  obliging  him  to  follow  the  -projy- 
erty  which  he  has  aided  in  making  more  valuable,  after  it  has 
been  taken  into  possession  of  those  persons  who  may  have  at- 
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tempted  to  sustain  a  prior  lien;  and  frees  him  from  eiqposiire  to 
loss,  arising  from  the  tardy  and  uncertain  process  of  attempting 
to  secure  any  interest  remaining  after  such  liens  hare  been 
discharged,  when  it  may  have  passed  from  the  scene  of  hia 
labors,  and  so  changed  that  its  identity  can  no  longer  be  traced. 
The  exception  in  &yor  of  the  conunonvealth  of  Massachusetts 
and  the  state  of  Maine,  in  the  statute,  confirms  this  -view.  The 
lien  which  is  preferred  to  that  of  the  laborers  is  what  was  ex- 
pected to  be  proper  in  the  teles  of  land,  for  the  security  of  the 
purchase  money.  And  the  statute  will  not  admit  of  the  con- 
struction that  there  is  to  be  a  still  further  exception  in  favor  ol 
other  grantors  who  may  attempt  to  provide  the  same  kind  of 
lien,  when  the  plain  language  itself  expressly  forbids  it. 

But  it  is  insisted  that  the  lien  under  the  statute  can  not  ex- 
tend to  lumber  to  which  the  one  claiming  the  lien  contributed 
nothing,  in  cutting,  hauling,  or  driving  the  same.  The  mis- 
chievous results  of  a  more  liberal  application  of  the  provision, 
pointed  out  by  counsel  in  certain  cases,  are  very  apparent,  and 
we  can  not  suppose  for  a  moment  that  the  lumber  which  was 
taken  and  sold  in  satisfaction  of  the  debts,  in  favor  of  the 
laborers  represented  by  the  defendant,  was  in  each  case  exclu- 
sively that  which  the  creditor  aided  in  cutting  and  hauling. 
The  case  finds  that  the  logs  cut  and  hauled  by  the  several  com- 
panies of  men  could  not  be  distinguished  by  the  defendant, 
but  in  the  passage  of  the  logs  from  the  forest  to  the  boom,  they 
were  so  intermingled  that  the  labors  of  the  distinct  companies 
were  not  distinguishable.  There  were  no  artificial  badges  upon 
the  several  parcels  of  logs,  so  that  those  cut  by  one  company 
could  be  separated  from  those  cut  by  another;  and  although  the 
logs  cut  by  some  of  the  companies  were  of  different  sizes  and 
qualities  from  those  cut  by  others,  it  was  manifestly  a  case  of 
the  confusion  of  goods,  which  may  take  place  in  reference  to 
lumber:  Hesseltine  v.  StoctboeU,  30  Me.  237  [50  Am.  Dec.  627]. 

Assuming  that  the  counsel  for  the  plaintiffs  are  correct  in 
their  proposition  that  the  lien  of  each  laborer  is  confined  to  the 
lumber  which  he  aided  in  removing  from  the  land,  it  may  be 
proper  to  ascertain  who  are  to  be  regarded  in  this  action  as  re- 
sponsible for  the  intermixture;  and  what  was  the  character  of 
the  acts  which  caused  it. 

The  plaintiffs,  their  grantee,  and  those  whom  the  latter  em- 
ployed to  cut,  haul,  and  drive  the  logs  knew,  constructively  at 
least,  that  those  who  should  bestow  labor  upon  them  in  these 
operations  would  have  a  lien  thereon  for  the  value  of  their  per- 
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«onal  servioes.  They  were  all  afleoted  by  that  knowledge  after 
the  logs  were  cat  and  hauled.  The  men  who  were  tsmployed 
merely  as  operatiyes  had  no  authority  to  put  thereon  Iheir  own 
distinguifihing  marks,  or  to  interfere  in  directing  the  mode  in 
which  they  should  be  removed  from  the  landings  and  driven  to 
the  boom.  And  their  claim  ought  not  to  bo  taken  away  by  any 
of  the  parties,  including  the  plaintiffs,  who  were  interested  in 
the  lumber  by  an  intermixture,  which  the  laborers  had  no  power 
to  prevent.  The  plaintiffs  conveyed  the  land,  and  gave  author- 
ity for  the  removal  of  the  timber.  Every  process  in  cutting, 
hatding,  and  driving  the  logs  was  in  the  prosecution  of  their 
original  intention  when  they  made  the  conveyance. 

They  were  in  their  hands,  or  in  the  hands  of  those  who  had 
been  employed  by  virtue  of  their  contract,  through  all  the  differ- 
ent stages  of  their  progress,  from  standing  trees  till  they  were 
indiscriminately  turned  into  the  streams  and  the  river,  and 
driven  to  the  boom.  Eveiything  done  to  the  timber  from  the 
first  to  the  last  of  these  operations  was  just  what  the  plaintiffs 
expected  would  be  done,  and  in  doing  which  there  was  no  viola- 
tion of  any  contract  which  had  been  made  with  them  touching 
the  ultimate  object,  or  the  mode  by  which  it  was  brought  about. 
The  logs  were  constructively  in  their  possession  for  the  purpose 
of  preserving  their  own  lien  thereon,  subject  to  the  statute  lien 
of  the  laborers,  if  the  latter  existed  at  the  time  of  the  attachment 
by  the  defendant's  deputy,  and  had  so  been  from  the  time  they 
were  cut:  Bradeen  v.  Brooks,  22  Me.  468. 

Is  it  then  for  the  plaintiffs  to  claim  to  hold  the  logs  free  from 
the  laborers'  lien  f  Before  they  can  do  this  successfully,  would 
not  justice  demand  that  they  should  show  that  they  had  done 
all  in  their  power  to  preserve  it;  that  it  should  be  proved  that 
they  had  stipulated  that  nothing  should  take  place  which  would 
impair  it,  instead  of  claiming  a  discharge  of  it,  a  forfeiture  of 
the  rights  under  the  statute,  by  at  least  their  own  want  of  care  ? 
If  the  lien  was  lost,  it  is  manifest  that  it  was  done  by  the  omis- 
sion to  perform  some  duty  in  some  of  the  agents  employed  in  driv- 
ing the  logs  which  the  plaintiffs  should  have  required  to  be  done. 

We  can  not  doubt  that  the  plaintiffs  must  be  treated  as  hav- 
ing so  far  caused  the  mixture  of  the  logs  that,  had  the  confusion 
been  done  wrongfully,  the  lien  of  the  laborers  is  not  extin- 
^^uishedw  This  brings  us  to  the  other  inquiry.  What  was  the 
character  of  the  acts  which  caused  the  confusion?  Was  the 
intermixture  brought  about  by  fraud,  by  accident,  or  by  care- 
lessness or  inadvertence  ? 

Am.  Dbo.  Vol.  L1V-~40 
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In  view  of  all  the  facts  in  the  case,  it  would  be  too  much  to 
say  the  confusion  originated  in  fraud.  There  is  a  manifest  want 
of  all  the  material  elements  of  fraud  in  the  plainti£Fs  and  in 
all  those  who  had  any  agency  in  driving  the  logs  and  causing 
the  mixture.  On  the  other  hand,  it  can  not  be  said  that  the 
intermingling  was  the  fruit  of  accident.  The  plaintifiEs,  their 
grantee,  and  those  who  contracted  to  cut,  haul,  and  drive  the 
logs  under  him  must  have  known  fully  their  situation.  The 
parties  to  the  deeds  knew,  or  were  bound  to  know,  all  the  daima 
existing  upon  them,  and  the  propriety  of  such  a  course  as  would 
continue  them  in  their  full  vigor.  There  may  have  been  a  want 
of  knowledge  of  the  nature  of  the  laborers'  claim  and  its  extent, 
but  this  ignorance  of  the  law  can  not  excuse  the  plaintiflh,  so 
that  they  can  invoke  it  for  their  own  benefit  at  the  erpemBe  of 
those  who  rendered  the  services.  No  care  was  taken  to  keep 
separate  the  logs  hauled  by  the  difTerent  companies  of  laborers 
respectively,  by  the  agents  employed  after  they  were  placed 
upon  the  landings,  and  no  marks  were  put  upon  them  for  the 
purpose  of  enabling  them  to  make  the  proper  division.  It  has 
the  character  of  an  intermixture  produced  by  negligence  or 
inadvertence. 

What  is  the  rule  applicable  to  a  confusion  caused  by  negli- 
gence or  inadvertence  when  the  separation  can  not  be  made  and 
the  whole  mass  is  different  in  quality  from  those  parcels  which 
produced  itf  Judge  Story  in  his  treatise  on  bailments,  sec.  40, 
deduces  the  rule,  from  the  authorities,  in  these  words:  *'  If  the 
mixture  is  indistinguishable,  and  a  new  ingredient  is  formed, 
not  capable  of  a  just  appreciation  and  division  according  to  the 
original  rights  of  each,  then  the  party  who  occasions  the  wrong- 
ful mixture  must  bear  the  whole  loss."  In  the  case  of  LupUm 
V.  White,  15  7es.  482,  Lord  Chancellor  Eldon  says:  ''  The  de* 
fendant,  White,  as  far  as  he  is  concerned,  is  involved  in  it  sim- 
ply in  consequence  of  his  own  undertaking.  No  misconduct  or 
fraud  is  imputed  to  him.  He  is  culpable,  not  morally,  but  only 
for  having  applied  too  little  attention  to  his  own  interest."  The 
condition  of  the  plaintiffs  in  some  respects  is  not  essentially 
unlike  that  of  White  in  the  case  referred  to.  White  had  under- 
taken that  articles  belonging  to  the  plaintiff  and  the  other  party 
should  be  kept  separate.  His  agent  and  lessees  omitted  to  do 
it.  A  mixture  took  place  of  articles  of  different  qualities;  and 
no  account  was  kept  of  those  which  came  from  the  plaintiff,  and 
not  being  distinguishable,  the  plaintiff  was  held  entitled  to  the 
whole.    In  the  case  at  bar  no  moral  wrong  was  imputable  to 
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the  plaintiffs;  but  such  an  inattention  to  the  lien  of  the  laborers 
is  shown  that  they  are  so  far  responsible  for  the  negligence 
which  was  the  cause  of  the  confusion  that  they  can  not  claim  to 
hold  the  logs  discharged  of  the  statute  lien  for  their  own  benefit, 
and  turn  over  to  persons,  who  may  be  irresponsible,  those  in- 
dividuals who  performed  the  services  and  for  whose  protectiou 
the  provision  of  the  law  was  made. 

In  this  case  the  several  parcels  of  logs,  cut  by  the  diffarent 
companies  of  workmen,  all  belonged  to  the  plaintiffs,  so  far  as 
the  lien  in  their  favor  extended,  subject  to  the  statute  lien  of 
those  workmen.  Was  it  then  a  mixture  of  property  of  differ- 
ent values,  belonging  to  different  individuals?  Each  parcel  of 
logs  was  the  property  of  each  laborer  who  had  rendered  per- 
sonal service  in  their  removal  from  the  land,  so  long  as  his 
claim  was  in  full  force,  and  nothing  but  the  lien  excepted  from 
the  operation  of  the  provision  of  the  statute,  could  supersede 
it.  As  between  such  laborer  and  the  plaintiffs,  all  the  other  par- 
cels, according  to  the  facts  in  the  case,  were  the  property  of  the 
latter.  If  the  confusion  had  been  caused  by  carelessness,  fov 
which  they  are  responsible,  and  each  laborer  failed  in  consequence 
to  distinguish  the  logs  to  which  the  lien  originally  attached; 
and  the  logs  were  of  different  qualities,  so  that  he  could  not 
obtain  those  of  similar  value  to  his  own,  he  would  be  entitled  to 
sufficient  to  satisfy  his  claim  from  the  whole  mass  produced  by 
the  confusion.  From  the  facts  agreed,  the  defendant,  as  the 
representative  of  the  workmen  who  caused  the  attachments  to 
be  made,  is  not  responsible  in  this  action  to  the  plaintiffs. 

In  the  case  of  William  McMaster  v.  James  and  Alvin  Haynes^ 
he  appears  by  the  documents  in  the  case  to  claim  for  servioeg 
rendered  for  them,  in  cutting  and  hauling  logs;  he  also  claims 
the  sum  of  six  dollars  and  thirty-seven  cents,  for  the  payment 
of  expenses  in  getting  into  the  woods.  Without  the  statute, 
the  laborers  would  have  no  right  by  attachment  upon  the  lum- 
ber, in  satisfaction  of  their  services  against  those  who  did  not 
own  it.  The  lien  is  restricted  to  the  **  personal  services  "  of  the 
one  who  claims  the  benefit  of  it,  and  can  not  extend  to  the 
charge  last  referred  to. 

It  does  not  appear  that  any  distinction  was  made  in  the  sale 
of  the  logs  to  satisfy  that  part  of  the  claim  which  was  for  per- 
sonal services,  and  the  other  portion  of  it.  But  it  appears  from 
the  statement  of  facts  that  the  suit  is  still  pending,  and  upon 
leave  granted,  the  writ  may  be  amended,  by  striking  out  the 
charge  to  which  the  lien  does  not  attach,  and  no  objection  will 
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exist  to  the  application  of  so  much  of  the  proceeds  of  the  sale 
as  will  satisfy  the  residue  if  he  should  obtain  judgment  therefor: 
OUberl  y.  EudKm^  4  Qreenl.  345. 
PlaintiflTfl  nonsuit. 


DooTRiNB  OF  Confusion  of  Goods  is  Appligablb  to  Mill-logs:  See  Ht^ 
•Mne  y.  Stockwell,  60  Am.  Deo.  627,  note  690,  where  other  oaaee  are  odUaoted. 

Condition  Subskqubnt  in  Dbed:  See  Orau  v.  Coiwrn,  44  Am.  Dec  742» 
note  743,  where  this  subject  is  disoossed  at  length. 

Lien  for  Sbrvicxs:  See  Mclntyre  v.  Carver,  37  Am.  Dee.  519,  note  522^ 
where  this  subject  is  discussed. 

Thx  FRiNdPAL  CA8B  IS  ciTKD  in  Murpkif  ▼.  AdatM^  71  Me.  118,  to  the  point 
that  the  object  of  the  statute  in  giving  a  lien  to  those  who  ha^e  performed 
labor  in  getting  out  timber  is  to  make  certain  the  payment  for  the  labor  which 
has  gone  to  increase  the  value  of  the  timber. 


Pabsons  v.  GoPELAin>. 

[88  XAim,  870.] 

Defhiiunt  in  Suit  is  not  Estopped  bt  Avbrmsnts  in  His'DiGLAaATiov 
in  a  former  action  to  which  the  plaintiff  in  the  present  action  was  neither 
a  party  nor  privy.  But  such  averments  may  be  used  as  evidence  of  his 
admissions  in  reference  to  the  present  plaintiff's  rights,  and  may  be  shown 
by  introducing  the  record  in  such  former  suit. 

TlXLB  TO  Land  Acquired  aocordivo  to  Provisions  of  Statvtb  GiriNo 
LiSNS  to  laborers  for  services  performed  by  them  in  the  erection  of  buildingi 
thereon  is  valid,  although  all  the  facts  necessary  to  make  out  such  title 
are  not  shown  by  the  records.  Parol  testimony  may  be  introdnoed  to 
show  when  the  payment  for  such  services  became  due. 

PxiTTioN  for  partition  of  land.  The  conveyance  mentioned 
in  the  opinion,  from  Copeland  and  Buswell  and  Lydia  White  to 
the  respondent,  was  a  deed  with  covenants  of  warranty;  and  the 
former  suit,  referred  to  in  the  opinion,  was  a  suit  at  law  brought 
1)j  the  respondent  against  said  warrantors  for  a  breach  of  their 
oovenants.    The  other  facts  appear  from  the  opinion. 

J.  Crotby^  for  the  plaintiff. 

J,  and  M,  L,  Appleton,  for  the  defendant. 

By  Court,  Sheplet,  0.  J.  The  title  of  the  petitioner  must  ie- 
pend  upon  proof  that  he  performed  labor  by  virtue  of  a  con- 
tract, upon  a  building  erected  by  Copeland  and  Buswell, 
whereby  a  lien  upon  the  estate  for  its  payment  was  created 
under  the  provisions  of  the  statute:  c.  125,  sees.  37,  38.  He 
appears  to  have  commenced  a  suit  against  them  on  July  29, 
1847,  and  to  have  caused  the  estate  to  be  attached,  and  to  have 
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recovered  judgment  and  caused  an  execution  issued  thereon,  to 
he  levied  upon  an  undivided  portion  of  the  estate.  The  respond- 
ent exhibits  a  conveyance  of  the  whole  estate  from  Copeland 
and  Buswell,  with  Ljdia  White,  to  himself,  made  on  December 
8,  1846.  To  prove  that  he  performed  the  labor  and  thereby 
acquired  a  lien  upon  the  estate  before  it  was  conveyed  to  the 
respondent,  the  petitioner  introduced  a  copy  of  the  record  of 
a  suit  commenced  by  the  respondent  against  his  grantors. 

The  counsel  for  the  respondent  insist  that  it  is  not  logal  tes* 
timony.  Although  it  is  not  the  record  of  a  suit  between  the 
same  parties,  it  may  be  legally  introduced  to  prove  the  dedaia* 
tions  or  averment  made  by  the  then  plaintiff  and  present  re- 
spondent respecting  the  rights  of  the  petitioner:  EUib  v.  Jame* 
mm,  17  Me.  235;  Cragin  v.  Carleton,  21  Id.  492;  Eeane  v.  Rogers^ 
9  Bam.  &  Cress.  577;  1  Greenl.  Ev.,  sees.  195,  527  a. 

The  counsel  for  the  petitioner  insists  that  the  effect  of  the 
averments  contained  in  that  declaration  is  to  estop  the  respond- 
ent from  denying  their  truth.  Parties  and  privies  only  are  bound 
by  estoppels,  which  must  be  mutual.  That  record  constituted 
no  muniment  of  title,  and  the  petitioner  was  no  party  to  it. 
It  does  not,  therefore,  operate  byway  of  estoppel.  Those  aver-^ 
ments  operate  only  by  way  of  admission  of  the  petitioner's  rights.. 
They  are  full  to  the  effect,  that  the  petitioner  had  acquired  » 
lien  upon  the  estate  for  the  payment  of  his  labor.  There  is  no 
proof  introduced  by  the  respondent  that  they  were  made  under 
any  misapprehension  of  his  legal  rights,  or  tending  to  explain 
or  contradict  them.  The  report  of  the  presiding  judge  made  in 
that  case  was  but  an  exhibition  of  the  testimony  introduced.  It 
did  not  contain  any  declaration  or  admission  made  by  either 
party;  and  it  is  not  admissible  as  testimony  in  this  case. 

The  declaration  in  the  action  of  the  petitioner  against  Cope« 
land  and  Buswell  contained  averments  that  the  labor  was  per- 
formed by  virtue  of  a  contract  upon  a  woolen  factory,  according 
to  an  account  annexed,  which  appears  to  have  been  for  one 
hundred  and  fifty-seven  and  a  half  days'  work,  commencing  on 
May  5th,  and  ending  last  of  November,  1846.  The  declaration 
does  not  state  that  payment  was  to  be  made  at  a  future  day  or 
time,  or  that  it  was  not  to  be  made  as  soon  as  the  labor  had  been 
performed. 

It  does  not,  therefore,  appear  of  record  that  the  petitioner 
had  acquired  a  title  superior  to  that  of  the  respondent.  The 
petitioner's  title  is  therefore  resisted  by  an  argument  alleging  in 
substance  that  if  allowed  to  be  effectual,  no  purchaser  can  in 


€30  LovEJOT  V.  Albee.  [Maine^ 

Buch  cases  ascertain  by  the  records  whether  he  can  acquire  a 
good  title  to  an  estate;  that  if  parol  eyidence  may  be  admitted 
to  prove  any  fact  necessary  to  make  out  a  title  to  real  estate, 
there  can  be  no  safety  in  taking  titles  and  conveyances  of  it. 

If  the  effect  should  be  that  the  records  can  not  be  so  much 
"depended  upon  for  information  respecting  titles  as  they  for- 
merly were,  this  court  can  not  refuse  to  give  effect  to  a  title  ac- 
quired according  to  the  provisions  of  a  statute.  The  legislature 
must  determine  how  far  it  is  expedient  to  authorize  titles  to  real 
estate  to  be  acquired,  without  requiring  all  the  facts  necessary 
lo  make  out  such  titles  to  be  exhibited  by  the  records. 

TThis  court  can  only  explain  and  apply  the  enactments  of  the 
legislative  department,  when  they  are  made  in  conformity  to  the 
provisions  of  the  constitution.  It  can  not  determine  that  no 
fact  necessary  to  make  out  a  title  to  real  estate  shall  be  estab- 
lished by  parol  testimony.  The  statute  provides,  that  ''such 
lien  shall  continue  in  force  for  the  space  of  ninety  days  from  the 
'time  when  such  payment  becomes  due;"  and  that  the  benefit  of 
it  may  be  secured  by  attachment  within  the  ninety  days. 

There  is  no  provision  that  the  declaration  shall  state  whether 
any  time  for  payment  was  allowed;  or  the  time  **  when  payment 
becomes  due."  It  must  be  proved,  therefore,  like  any  other  fact, 
by  any  legal  testimony. 

I7o  other  objections  to  the  title  of  the  petitioner  are  presented. 

Judgment  for  partition. 

BnoFPXUi  Oferate  on  Parties  and  Pkiviis  Only,  and  not  on  stnngers: 
99b  Alexander  v.  Waiter,  50  Am.  Dec  688,  note  702. 

BsioPPKi  AsiBuro  fbom  Admissions:  See  DexeU  v.  OdeU,  88  Am.  Dec 
€28,  note  631,  where  this  subject  is  disonssed. 

Ths  pbingipal  gasb  is  orrxD  in  Parka  v.  Jifasher,  71  Mc  907,  to  the  point 
4hat  the  effect  of  admissions  of  record  may  be  explained  by  psiol. 


LovEJOT  V.  Albee  Ain>  Tbustees. 

[38  Maixx,  414.1 

Coosxs  Of  Stats  hayx  No  Jurisdiction  beyond  its  Sovbrsiqhtt. 

CouBT  or  State  has  No  JuBisDicnoN  to  Bender  Judgment  against  a 
party  when  neither  he  nor  any  property  of  his  has  been  found  within  the 
state 

Where  Party  to  Suit  is  not  within  Jurisdiction  of  CouRr,  a  judg- 
ment rendered  against  him  will  be  effectual  only  as  a  judgment  in  trm, 
acting  upon  such  property  as  he  may  have  within  the  jurisdiction. 

f  UDOMENT  Rendered  by  Ck)URT  without  Obtaining  Jurisdiction^  eithei 
of  the  person  or  property  of  the  defendant,  is  merely  void. 


1851.]  LovEJOT  u  Albee.  631 

1^0  JvDGXSMT  OAK  BB  Bbndxbed  AGAINST  Okb  A8  Tku9iu»  vfaere  neithet 
he  nor  the  prindpil  defendant  resides  within  the  Jurisdiction,  and  no 
property  of  each  defendant  has  been  found  here.  This  was  the  principle 
of  the  common  Uw  in  force  in  this  state,  and  it  has  not  been  changed  by 
any  statnte. 

43VATDTB  FBOTIDINO  THAT  JUDGMBNT  MAT  BB  BSVDBBBD  AOAXB8T  OmE  SuM- 

MOXBD  AS  TBUSTEBy  althongh  he  has  never  been  an  inhabitsat  of  this 
state,  applies  only  to  cases  in  which  the  conrt  has  jnrisdictioin  of  the  suit 
between  the  principal  parties. 

Tbustbb  process.  It  appeared  that  the  defendants  and  the 
-persons  summoned  as  trustees  all  resided  in  the  proTinoe  of 
New  Bronswick,  and  that  no  attachment  of  tangille  property  of 
ihe  defendants  had  been  made.  The  judge  ordered  the  trustees 
to  be  discharged,  and  the  plaintiff  excepted. 

Fuller  and  Harvey,  for  the  plaintiff. 

J.  Granger,  for  the  trustees. 

By  Court,  Shbflet,  G.  J.  No  country  can,  by  its  laws,  act  di- 
rectly upon  persons  not  resident  or  found  therein,  or  upon  their 
property  not  foimd  therein.  The  courts  of  a  state  or  country 
can  have  no  jurisdiction  beyond  its  sovereignty.  No  court  in  this 
state  can  rightfully  have  jurisdiction  to  render  judgment  against 
a  foreigner,  when  he  has  not  been  found  within  the  state,  and 
when  no  property  owned  by  him  has  been  found  within  it. 
When  the  person  is  not  within  the  jurisdiction  of  a  court  and 
his  property  is  within  its  jurisdiction,  a  judgment  against  him 
will  be  effectual  only  as  a  judgment  in  rem  acting  upon  that 
property.  Should  a  court  render  a  judgment  without  obtaining 
fiuch  jurisdiction,  it  would  be  merely  void:  Story  on  Oonfl.  L., 
sees.  21,  539,  543,  546,  549,  550,  556;  BisseU  y.  BHgga,  9  Mass. 
462  [6  Am.  Dec.  88];  Borden  v.  Fitch,  15  Johns.  121  [8  Am.  Dec. 
225];  Picquet  y.  Swan,  5  Mason,  35;  Douglas  y.  Forrest,  4  Bing. 
686;  Becqu£t  y.  McCarthy,  2  Bam.  &  Adol.  951. 

It  is  undesirable  to  haye  a  state  or  country  attempt,  by  its  laws, 
to  giye  its  courts  a  jurisdiction  beyond  its  soyereignty,  for  it 
could  only  cause  a  conflict  of  duties  among  persons  thus  subject 
to  be  acted  upon  by  different  laws  and  tribunals.  It  would 
exhibit  a  wrongful  exercise  of  authority  on  the  part  of  a  state  or 
-country  enacting  such  laws.  Its  statutes  should  not  receive 
such  a  construction  unless  it  be  unavoidable.  It  is  not  con- 
tended that  by  the  common  law,  or  by  the  provisions  of  any 
«tatute  existing  previous  to  the  year  1834,  a  judgment  could  be 
rightfully  rendered  against  a  person  summoned  as  a  trustee  in  a 
«ase  like  the  present.    It  had  been  decided  that  no  such  judg- 
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ment  could  be  rendered:  Tingley  ▼.  Bateman^  10  Mass.  848;  Ni^ 
V.  lAsccmbe,  21  Pick.  263;  Jones  r.  WincheOer,  6  N.  H.  497. 
It  is  insisted  that  the  act  of  March  12,  1834,  c.  139,  conferred  a 
jurisdiction  sufficiently  extensive  to  embrace  ttiis  case;  and  that 
the  same  provision  has  been  re-enacted  in  the  revised  statutes, 
c.  119,  sec.  12. 

The  section  last  named  does  provide  that  a  judgment  may  be 
rendered  against  a  person  summoned  as  a  trustee,  who  has 
never  been  an  inhabitant  of  this  state.  But  it  has  reference  to 
a  case  in  which  the  court  has  jurisdiction  of  the  suit  between 
the  principal  parties.  This  is-  manifest  from  the  clause  which 
refers  to  an  action  that  may  be  brought  in  the  couniy  where 
either  the  plaintiff  or  the  principal  defendant  resides.  The  pro- 
vision assumes  that  the  court  has  rightfully  jurisdiction  of  the 
suit  between  the  j>rincipal  parties.  The  purpose  of  the  statute 
appears  to  have  been  to  provide  a  remedy  in  a  case  where  a  per- 
son at  no  time  a  resident  within  the  state  was  indebted  to  or 
had  property  belonging  to  a  person  resident  or  found  within  the 
state.  In  such  case  the  court  having  jurisdiction  of  a  suit 
against  the  principal  defendant  might  act  upon  his  personal 
property  and  choses  in  action  intrusted  to  or  due  from  a  person 
not  an  inhabitant  of  or  found  within  the  state,  upon  the  prin- 
ciple that  such  property  is  supposed  to  follow  or  accompany  the 
person  of  the  owner. 

This  enactment  should  not  receive  a  construction  that  would 
make  it  embrace  cases  over  which  the  court  has  no  jurisdiction; 
for  it  could  be  of  no  practical  importance.  Such  a  suit  might 
at  any  time  be  defeated  by  the  parties  defendant;  or  by  the  in- 
terposition of  the  court,  when  the  facts  came  to  its  knowledge. 
If  judgment  should  in  such  a  suit  be  rendered  against  a  trustee, 
and  he  should  make  payment  thereof  to  the  plaintiff,  that  would 
afford  him  no  protection  whatever,  when  called  upon  in  the  place 
of  his  domicile  to  pay  to  the  principal  defendant. 

In  the  present  case  it  appears  from  the  facts  stated  in  the  ex- 
ceptions that  this  court  has  no  jurisdiction  of  the  suit  between 
the  principal  parties.  It  has  obtained  no  jurisdiction  to  render 
a  judgment  against  the  principal  defendant  by  his  being  a  citi- 
zen or  resident,  or  found  within  this  state,  or  by  his  having  any 
property  found  within  it. 

The  provisions  of  statute,  c.  119,  sec.  82,  and  of  the  act  of 
February  28, 1845,  apply  to  cases  already  named  of  a  trustee  not 
at  any  time  an  inhabitant  of  the  state,  and  to  cases  in  which  the 
trustee,  after  having  been  smnmoned,  has  removed  from  or  can 
not  be  found  within  the  state. 
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The  proTisions  of  the  seyenth  section  of  chapter  119  have 
reference  to  cases  in  which  a  defendant  having  a  residence 
within  the  state  is  absent  from  it  at  the  time  of  service,  without 
having  a  last  and  usual  place  of  abode  or  an  agent  within  the  state ; 
and  also  to  cases  in  which  a  suit  has  been  commenced  against 
a  person  not  resident  or  found  within  the  state,  whose  property 
has  been  found  within  the  state  and  attached  in  some  form. 

This  would  seem  to  be  the  appropriate  and  correct  construe- 
tion  of  the  statutes  named;  but  if  it  were  not  the  more  obvi- 
ous construction,  they  should,  upon  the  authority  of  decided 
cases,  receive  such  a  construction  in  preference  to  one  that 
would  attempt  to  give  the  court  jurisdiction  beyond  the  sover- 
eignty of  the  state:  Bvjchanan  v.  Bucker,  9  East,  192;  Cavan  v. 
Stewarty  1  Stark.  525.  As  the  court  in  this  case  has  no  jurisdic- 
tion over  the  persons  or  property  of  the  principal  defendant  or 
persons  simmioned  as  his  trustees,  there  was  no  error  in  the 
adjudication  that  the  persons  summoned  as  trustees  should  be 
discharged. 

Exceptions  overruled. 

JuDGMSNT  OF  CoubtWhich  HAS  No  JuBiSDiCTioN  IB  VoiJ>:  See  Bogen 
y.  Evcms,  52  Am.  Deo.  390,  note  392,  where  other  oaaes  are  collected. 

JUBISDICTION  OF  C0XJB,Ta  OF  StaTB  OVKB  PBOPEBTT  WITHIN  ITR  LhOTS, 

aathorizing  its  seizure  and  sale  according  to  its  laws,  does  not  draw  to  them 
Jurisdiction  over  the  person  of  the  owner  residing  in  another  state:  McVicier 
V.  Beedy,  60  Am.  Dec.  606. 

JuBiSDicnoN  OF  State  Coubts  is  Limited  bt  State  LcnES:  Ewer  v. 
(k(ftn,  48  Am.  Dm.  687. 


Pabtbidoe  v.  Fatten. 

[88  ICaoie,  488.] 

OovBVANTS  ov  NoN-GLAiM,  AKD  THAT  Orantob  WILL  Wabrast  and  defend 
the  land  conveyed  by  his  deed,  free  from  all  incumbrances  by  him  made, 
do  not  estop  the  grantor  to  claim  the  land  under  a  title  subsequently  ac- 
quired by  him. 

Tendos  of  Land  is  not  Estopped  to  Assebt  Title  Subsequently  Ao- 
QunuED,  unless  by  doing  so  he  is  obliged  to  deny  or  contradict  some  fad 
alleged  in  his  former  conveyance. 

Petition  for  partition.    The  opinion  states  the  case. 

Eeaih,  for  the  petitioner* 

WoodTnan^  for  the  respondents. 

By  Court,  Sheflet,  C.  J.    It  appears  by  the  agreed  statement 
that  John  Partridge  formerly  owned  the  lot  of  land  one  fifth 
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part  of  which  is  now  claimed  by  the  petitioner  and  1^  tiie  re- 
spondents; that  Thomas  Partridge,  a  son  and  heir  of  John  by 
inheritance,  became  the  owner  of  one  fifth  part  of  that  lot,  and 
died  seised  thereof  during  the  year  1824;  that  the  petitioner,  a 
son  of  Thomas,  became  seised  of  that  fifth  part,  and,  on  April 
12, 1841,  conyeyed  by  a  deed  of  release  containing  the  cove- 
nants hereafter  named,  the  whole  lot  to  Lewis  W.  Conner,  who 
conveyed  one  half  of  it  to  each  of  the  respondents;  and  that 
Mary  Treat,  one  of  the  children  and  heirs  of  John  Partridge, 
conveyed  the  one  fifth  part  now  in  controversy  to  the  petitioner 
in  the  month  of  October,  1841. 

The  question  presented  for  decision  is,  whether  the  petitioner 
is  estopped  by  the  covenants  contained  in  his  deed  to  Conner 
to  assert  a  tiUe  to  the  fifth  part  subsequentiy  purchased  by  him 
of  Maiy  Treat. 

There  are  but  two  covenants  in  that  deed;  the  first  is,  that  of 
non-claim  in  the  same  words  as  the  covenant  in  the  deed  con- 
sidered in  the  case  of  Pike  v.  Odlmn,  29  Me.  183,  and  S.  C,  30 
Id.  539,  with  an  addition  of  the  immaterial  words  '*  or  their  ap- 
purtenances." 

The  reasons  were  assigned  in  that  case  for  the  decision,  that 
the  vendor  was  not  by  such  a  covenant  estopped  to  assert  a  tide 
subsequentiy  acquired. 

The  other  covenant  of  the  petitioner  is  in  these  words:  ''  That 
I  will  warrant  and  defend  the  same  from  all  incumbrances  so  far 
as  made  by  me,  but  not  otherwise." 

It  does  not  appear  that  the  petitioner  had  caused  the  land 
described  to  be  in  any  manner  incumbered.  That  covenant  does 
not  assert  that  the  petitioner  had  any  valid  tiUe  to  the  lot;  nor 
does  it  make  an  engagement  to  warrant  or  defend  the  titte  against 
any  one  not  claiming  under  an  incumbrance  made  by  the  vendor. 

It  was  stated  in  the  case  of  Pike  v.  Oalvin^  that  when  a  deed 
of  conveyance  contains  no  warranty  of  the  titie,  an  after-ac- 
quired titie  will  not  inure  or  be  transferred  to  the  vendee;  nor 
will  the  vendor  be  estopped  to  assert  a  titie  subsequentiy  ac- 
quired, unless  by  doing  so  he  is  obliged  to  deny  or  contradict 
some  fact  alleged  in  his  former  conveyance. 

The  petitioner  in  this  case  does  not  deny  or  contradict  any 
fact  alleged  in  his  conveyance  to  Conner,  by  asserting  his  titie 
acquired  from  Mary  Treat. 

Wells,  J.    I  can  not  concur  in  the  opinion,  for  the  reasons 
given  by  me  in  the  case  of  PUce  v.  Oalvirij  80  Me.  539. 
Ordered  by  the  court,  that  partition  be  made  as  prayed  for. 
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The  point  deoided  in  the  case  of  Pike  v.  Oiilvin,  29  Me.  183,  Ib,  that  where 
one  has  made  a  conveyance  of  land  by  deed  containing  no  covenant  of  war- 
ranty, an  after-acqnired  title  will  not  inure  or  be  transferred  to  the  vendee; 
nor  will  the  vendor  be  estopped  to  set  np  his  title  subsequently  acquired, 
unless  by  doing  so  he  be  obliged  to  deny  or  contradict  some  fact  alleged  in 
his  former  conveyance.  The  facts  in  that  case,  which  was  a  writ  of  entry, 
were  as  follows:  Both  of  the  parties  derived  title  from  one  Ward,  who,  in  181^, 
made  a  contract  in  writing  to  convey  a  tract  of  land,  including  the  premises 
in  controversy  in  the  case,  to  one  Jellison  upon  the  performance  of  certain 
conditions  therein  stated.  Jellison  entered  into  possession,  but  did  not  per- 
form the  conditions.  In  1823,  Jellison  assigned  that  contract  to  the  demand- 
ant, and  at  the  same  time  made  a  deed  of  release  purporting  to  convey  to 
the  demandant  the  same  tract  of  land.  The  only  covenant  in  this  deed  was 
in  these  words:  "So  that  neither  I,  the  said  Jellison,  nor  my  heirs  or  any 
other  person  or  persons  claiming  from  or  under  me  or  them,  or  in  the  name, 
right,  or  stead  of  me  or  them,  shall  or  will  by  any  way  or  means  have,  claim, 
or  demand  any  right  or  title  to  the  aforesaid  premises,  or  any  part  or  parcel 
thereof  forever."  In  1825,  Ward  by  a  deed  containing  covenants  of  warranty 
conveyed  a  larger  tract  of  land,  including  the  tract  above  named,  to  one  Dyer, 
who  in  1829  conveyed  to  Jellison  the  tract  of  land  described  in  the  latter*s 
deed  to  the  demandant.  In  1833,  Jellison  conveyed  to  one  Emerson,  under 
whom  the  defendant  claimed  title.  The  demandant  had  never  been  in  pos- 
session of  the  premises  described  in  his  deed  from  Jellison,  but  Jellison  and 
those  claiming  title  from  Ward  through  Jellison  had  always  been  in  possession. 
As  Jellison  had  no  title  when  he  made  the  deed  to  the  demandant  in  1823, 
the  demandant  could  have  none,  unless  that  acquired  by  Jellison  in  1829  in- 
ured to  him.  Shepley,  J.,  who  delivered  the  opinion  of  the  majority  of  the 
court,  after  laying  down  the  proposition  above  stated,  said:  '*  There  is  an 
irreconcilable  difference  in  the  decided  cases  respecting  this  proposition.  It 
is  believed,  however,  to  be  fully  established  by  the  better-considered  opinions; 
and  to  be  in  accordance  with  well-established  principles."  He  then  proceeded 
to  show  that  this  proposition  is  sustained,  in  Maine,  by  the  cases  of  AUen  v. 
Sajfward,  5  Greenl.  227;  S.  C,  17  Am.  Dec.  221;  and  Ham  v.  Ham,  14  Me. 
351 ;  and  opposed  by  the  case  of  Fairbanks  v.  WUUamsoUj  7  Greenl.  96.  That 
in  New  Hampshire  it  is  sustained  by  the  case  of  KimbaU  v.  BkUadell,  5  N.  H. 
633;  S.  C,  22  Id.  476.  That  in  Massachusetts  it  is  sustained  by  the  cases 
of  8ome»  v.  Skumer,  5  Pick.  61;  EUmchaard  v.  Brooks,  12  Id.  47;  Comstock  v. 
Smithy  13  Id.  116;  S.  G.,  23  Am.  Dec.  670;  and  opposed  by  the  case  of  Trull 
V.  Eastman,  3  Met.  121;  S.  G.,  37  Am.  Dec.  126.  That  in  Gonnecticut  it  is 
sustained  by  the  case  of  Dart  v.  Dart,  7  Gonn.  250.  That  in  New  York  it 
is  sustained  by  the  cases  of  Jackson  v.  iVright,  14  Johns.  193;  Jackson  v.  Brad- 
/orcf,4  Wend.  619;  PelUireauY.  Jackson,  11  Id;  110;  Jackson  v,  Waldron,  13  Id. 
178;  and  that  it  may  be  considered  as  opposed  by  the  cases  of  Jackson  v.  Bull, 
1  Johns.  Gas.  81,  and  Jackson  v.  Murray,  12  Johns.  201.  Although  if  they  be 
so  oonsidered,  they  were  overruled  by  Pelleireau  v.  Jackson^  And  that  in 
Ohio  it  is  sustained  by  the  case  of  Kinsman  v.  Loomis,  11  Ohio,  475.  He  then 
said  the  only  suitable  inquiry  to  be  entertained  was  whether  the  doctrine 
asserted  in  Fairbanks  v.  Williamson  could  be  sustained  upon  sound  princi- 
ples. The  ground  upon  which  that  case  seemed  to  be  decided  appeared  to  be 
that  the  covenant  of  non-claim,  which  was  the  only  covenant  contained  in  the 
deed  in  that  case,  was  "a  covenant  real,  which  runs  with  the  land  and  estops 
the  grantor  and  his  heirs  to  make  claim  or  set  up  any  title  thereto."  After 
considering  the  nature  of  covenants  that  run  with  the  land,  he  said:  **  Admit- 
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ting  the  oovenant  in  the  deed,  alluded  to  in  FtUrhanii  t.  WUtkumon,  to  be  a 
covenant  that  might  run  with  the  land,  it  oonld  not  ran  or  be  tnuufeiTed  bj 
law  to  the  assignee  of  the  grantee,  so  as  to  enable  him  to  derive  any  benefit 
from  it.  Nor  could  it  operate  in  his  favor  by  way  of  estoppel  to  prevent 
circuity  of  action,  for  he  could  maintain  no  action  on  that  covenant.  Nor 
could  it  so  operate  in  any  other  mode,  unless  there  had  been  found  some  alle- 
gation in  the  deed  by  which  the  releasor  had  asserted  some  matter  to  be  true 
whicb  he  must  neoeesarily  contradict  and  deny  to  have  been  true,  if  he  would 
claim  to  be  the  owner  of  the  land.  In  such  case  he  would  have  been  estopped, 
because  the  law  will  not  permit  one  who  has  in  such  a  solemn  manner  ad- 
mitted a  matter  to  be  true  to  allege  it  to  be  false.  •  *  *  Xhe  covenant 
of  non-claim  asserts  nothing  respecting  the  past  or  the  present.  It  is  only  an 
engagement  respecting  future  conduct.  **  He  then  showed  that  one  who  ac- 
quires no  title  by  a  release  without  oovenants  respecting  the  title  can  not 
recover  back  the  purchase  money  that  he  paid  for  it,  and  added:  *'  7\>  permit 
him  to  acquire  a  title  subsequently  purchased  by  his  releasor  would  often  en- 
able him  to  obtain  in  another  and  less  direct  mode  property  of  more  value 
than  the  purchase  money."  He  concluded  that  the  doctrine  asserted  in  Four- 
banks  v.  Williamson  can  not  on  sound  principles  be  admitted,  and  that  the 
decided  cases  in  this  and  other  states  are  opposed  to  it.  The  learned  judge 
concluded  his  opinion  in  these  words:  "  There  is  no  allegation  in  the  deed  of 
Jellison  to  the  demandant  respecting  the  title  which  it  would  be  necessary 
for  Jellison  or  his  grantee  to  deny  or  contradict  by  setting  up  a  title  subse- 
quently acquired.  Demandant  nonsuit.*'  WeUs,  J.,-  delivered  a  dissenting 
opinion,  which  is  reported  in  30  Me.  639. 

Afteb-aoquibed  Title  Passes  bt  Ck)NVSTANCE  with  Wabbaittt?  See 
BankofUtica  v.  Mersereau,  49  Am.  Dec.  189,  note  231,  where  other  cases  are 
collected.    But  see  Barthelemy  v.  JohiMon,  38  Id.  179. 

GovENAircs  OF  Lawtul  Seisin  in  Fee  and  good  right  to  convey  do  not 
estop  the  grantor  from  setting  up  an  after-acquired  title  against  the  grantee: 
^Oen  V.  Sayujard,  17  Am.  Dec.  221. 


PaiiMeb  v.  Dougherty. 

[83  lluxn,  603.] 

Plaintiiv  in  Tbebpass  Quabe  Clausum  Fbeoit  Need  not  Make  New 
Aesionhsnt  where  the  defendant  pleads  the  general  issue  of  not  guilty 
to  the  whole  trespass  alleged,  with  or  without  a  brief  statement,  under 
the  provisions  of  the  statute;  but  he  may  give  evidence  of  any  act  of 
trespass  covered  by  his  declaration. 

When  Land  is  Conveyed  as  Bounded  bt  Stbeet  Refbxsented  on  Plan 
but  not  yet  made,  the  soil  of  the  contemplated  street,  though  owned  by 
the  grantor,  does  not  pass  by  the  conveyance. 

Gbant  of  Land  Bounded  bt  Hiqhwat  Qekeballt  carries  the  fee  to  the 
center  of  the  way,  if  the  title  of  the  grantor  extends  so  far. 

Devise  of  Remaindeb  of  Testatob's  "  Estate"  operates  as  a  devise  of  the 
realty. 

Tenants  in  Common  mat  Join  ob  Seveb  in  Pebsonal  Actiohs  for  in* 
juries  to  the  land. 
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Tbespass  qu4xre  dausum  /regit.    The  facts  are  stated  in  the 

opinion. 

Palmer,  for  the  plaintiff. 
N.  Abbott,  for  the  defendant. 

By  Court,  Howabd»  J.  According  to  technical  rules  of  plead- 
ing, a  new  assignment,  in  actions  of  trespass  quare  clausum 
/regit,  was  necessaiy  only  where  the  defendant  pleaded  soil  and 
freehold,  or  some  other  special  plea  in  bar.  But  where  he 
pleads  the  general  issue  of  not  guilty  to  the  whole  trespass 
alleged,  with  or  without  a  brief  statement  under  the  provisions 
of  the  statute,  the  plaintiff  has  no  occasion  to  make  a  new 
assignment,  but  may  give  evidence  of  any  act  of  trespass  cov- 
ered by  his  declaration:  1  Saund.  299,  note  6;  B.  S.,  c.  115, 
sec.  18. 

Where  land  is  conveyed  according  to  a  plan  taken,  the 
courses,  distances,  and  lines  there  delineated  are  regarded,  in 
legal  construction,  as  the  description  by  which  the  limits  of  the 
grant  are  to  be  ascertained:  Proprietors  o/Kennd>ec  Purchase  v. 
Tiffany,  1  Greenl.'219  [10  Am.  Dec.  60];  Thomas  v.  Patten,  13 
Me.  329;  Davis  v.  Eains/ord,  17  Mass.  207.  When  land  is  con- 
veyed as  bounded  by  a  street,  represented  on  a  plan,  but  not 
made,  the  soil  of  the  contemplated  street,  though  owned  by  the 
grantor,  does  not  pass  by  the  conveyance:  SoiUherland  v.  Jack- 
son, 30  Me.  462  [50  Am.  Dec.  633].  But  if  he  bound  the  grant 
by  a  highway  generally,  it  will  cany  the  fee  to  the  center  of 
the  way,  if  his  title  extended  so  far:  Stevens  v.  Whistler,  11  East, 
61;  Com.  Dig.,  Chemin,  A,  2;  3  Kent's  Com.  433;  Johnson  v. 
Anderson,  18  Me.  76.  David  and  James  Miller,  for  the  pur- 
pose of  effecting  a  division  of  certain  lands  in  Belfast  village, 
owned  by  them  as  tenants  in  common,  executed  mutual  releases 
of  the  same  date.  The  former  releasing  all  his  right  to  the 
lands  west  of  Congress  street,  and  the  latter  releasing,  with 
other  lands,  '*  the  following  parcels  of  lands  in  Belfast,  bounded 
as  follows:  lying  easterly  on  Congress  street,  and  northerly  of 
the  White  and  Mansfield  lots,  containing  twelve  house  lots,  of 
a  quarter  of  an  acre  each,  more  or  less,  with  the  reserve  of  the 
two  streets  contemplated  by  a  plan  made  by  M.  Sleeper,  Esq." 
Charles  and  James  streets  had  been  projected  on  the  plan,  but 
had  never  been  made,  and  to  those  the  language  of  the  deed 
must  have  been  applied. 

It  was  manifestly  the  intention  of  James  to  release  his  interest 
in  the  lots,  and  the  adjoining  land  delineated  on  the  plan  as  the 
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streets.  The  expressions,  "  with  the  reserve/'  etc.,  do  not  im- 
port a  reservation  to  the  grantor  or  releasor,  but  are  used  as 
descriptive  of  the  premises  conveyed.  By  this  conveyance  David 
became  sole  seised  of  the  house  lots,  and  the  soil  of  the  con- 
templated streets.  He  subsequently  devised  to  Maigaret  Hodg- 
don  (under  grantees  of  whom  the  defendant  justifies  the  alleged 
trespass)  the  house  lots,  bounding  them  by  those  contemplated 
streets.  By  that  devise,  upon  the  principles  stated,  the  fee  in 
the  streets  did  not  pass.  But  by  a  subsequent  clause  in  the  will 
he  gave  the  remainder  of  his  ''  estate,"  after  payment  of  his  just 
debts  and  expenses,  to  his  four  children,  or  their  heirs,  to  be 
divided  eqtially,  with  an  exception  not  mat^^rial  to  this  case. 
This  operated  as  a  devise  of  the  realty:  Barry  v.  EdgeworOt^  2 
P.  Wms.  523,  note  1;  Ridout  v.  Pain,  3  Atk.  486,  note  1;  Barnes 
V.  Paich,  8  Ves.  604;  WaU  v.  LangUmds,  U  East,  870;  Jackaon  d. 
Pearson  v.  HovLsel,  17  Johns.  281;  Pickering  v.  Langdon,  22  Me. 
413;  Godfrey  v.  Humphrey,  18  Pick.  537  [29  Am.  Dec.  621]; 
KeUogg  v.  BMr,  6  Met.  322;  4  Kent's  Com.  535;  Holdfast  v. 
Marten,  1  T.  B.  411;  Doe  d.  Morgan  v.  Morgan,  6  Bam.  &  Cress. 
512. 

By  this  devise,  James,  as  one  of  the  children,  became  seised 
in  fee  of  one  undivided  quarter  of  «the  land  on  which  the  con- 
templated streets  had  been  projected,  as  represented  on  the  plan. 
Afterwards  he  released  by  deed  of  quitclaim  all  this  interest  to 
the  plaintiff:  B.  S.,  c.  91,  sec.  8. 

The  argument  that  this  conveyance  is  void  for  maintenance, 
is  not  supported  by  the  facts  or  the  evidence.  "  Maintenance 
is  commonly  taken  in  an  ill  sense,  and,  in  general,  seemeth  to 
signify  an  unlawful  taking  in  hand,  or  upholding  of  quarrels  or 
sides,  to  the  disturbance  or  hinderance  of  common  right:"  Hawk. 
P.  C,  par.  1,  c.  83,  sec.  1. 

Tenants  in  common  may  join  or  sever  in  personal  actions  for 
injtiries  to  the  land:  B.  S.,  c.  129,  sec.  17. 

According  to  the  agreement,  the  defendant  is  to  be  defaulted. 


Fkb  ov  Rsal  Estatb,  when  Passes  by  Wnx:  See  BeU  v.  Soanmon,  41 
Am.  Dec  706,  note  714,  where  other  cases  are  collected. 

Grant  of  Land  Bounded  bt  Strsxt:  See  Van  (yiAnda  ▼.  Loihrop,  39 
Am.  Dec.  261,  note  265;  Jackmm  v.  Hathaway,  8  Id.  263,  note  266. 

JoiVDEB  07  Co-tenants  as  PLAiNnras:  See  Lcihrop  ▼.  Amoid,  43  Am. 
Deo.  256,  note  260,  where  other  cases  are  collected. 
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Preston  et  al.  v.  Drew. 

[38  Mainb,  668.] 

LlOISLATURK  07  StaTS  HAY  DeTEKIIINS  THAT  ARTICLIS  IxJUBIOUS  TO  PUB- 
LIC Health  or  morals  shall  not  constitnte  property  within  its  jnrisdio- 
tion,  where  the  enactment  is  to  operate  proepectiyely.  And  a  declaration 
hj  the  legislature  that  no  person  shall  acquire  any  property  in  spiritnona 
liquors  intended  to  be  used  as  a  beverage  would  not  violate  any  provision 
of  the  constitution. 

Act  07  1851,  fob  Supfbession  ov  Drinkino-housbs  astd  Tippuno-shops, 
does  not  prevent  any  person  from  acquiring  or  possessing  spirituous 
liquors,  except  for  the  uses  and  purposes  therein  prohibited,  but  on  the 
contrary,  recognizes  them  as  subjects  of  property  when  kept  for  medici* 
nal  or  mechanical  purposes. 

Pbohibition  to  Sell  iNTOXiCAxnro  Liquobs  can  not  prevent  any  person 
from  acquiring  and  possessing  them  for  his  own  use  without  any  inten- 
tion to  sell  them,  nor  prevent  them  from  being  transported  from  one 
town  or  city  to  another,  or  through  the  state,  when  there  is  no  intention 
to  make  sale  of  them. 

Whebe  Litebal  Constbuotiok  07  Statute  would  Pbobuob  Bbsultb  Um* 
JUST  and  violative  of  the  constitution,  the  general  language  of  the  statute 
must  be  restricted  so  as  to  accomplish  the  general  intent  and  declared 
result  of  the  statute  without  producing  such  results,  or  else  it  must  be 
declared  to  be  a  plain  violation  of  the  provisions  of  the  constitution,  and 
therefore  void. 

Befletin  for  eight  barrels  of  rum.  The  defendant  justified 
the  taking  as  an  officer  under  a  warrant  issued  by  virtue  of  the 
act  of  1851,  for  the  suppression  of  drinking-houses  and  tippling- 
shops.  The  plaintiffs  resided  in  Massachusetts,  and  sent  the 
rum  to  Brunswick,  in  Maine,  where  it  was  stored  for  safe  keep- 
ing when  it  was  seized  by  the  defendant.  The  other  facts  appear 
from  the  opinion. 

Orr,  for  the  plaintiffs. 

IbXf  for  the  defendant. 

By  Court,  Sheplet,  C.  J.  The  action  is  replevin  of  eight  bar- 
rels of  rum.  A  nonsuit  was  ordered,  pro  forma,  by  the  presiding 
judge,  that  the  question  might  be  presented  for  deliberative  con- 
sideration whether  the  action  can  be  maintained.  There  is  no 
proof  presented  by  the  report  of  the  case,  that  the  rum  was  lia- 
ble to  seizure  and  forfeiture,  or  that  there  was  any  intention  to 
sell  it,  in  violation  of  any  law  of  the  state. 

If  the  action  can  be  sustained,  it  must  be  maintained  "for 
the  recoveiy  or  possession  of  intoxicating  or  spirituous  liquors." 
It  is  provided  by  the  sixteenth  section  of  the  act  approved  on 
June  21, 1851,  that ''  no  action  of  any  kind  shall  be  maintained 
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in  any  court  in  this  state,  either  in  whole  or  in  part,  for  intoxi- 
cating or  spirituooB  liquors  sold  in  any  other  state  or  country 
whateyer ;  nor  shall  any  action  of  any  kind  be  had  or  maintained 
in  any  court  in  this  state,  for  the  recoveiy  or  possession  of  in- 
toxicating or  spirituous  liquors,  or  the  value  thereof." 

Among  the  rights  secured  to  the  people  of  this  state  by  their 
constitution,  is  that  of  ''acquiring,  possessing,  and  protecting 
property:"  Art.  1,  sec.  1.  The  nineteenth  section  of  the  same 
article  proTides,  ''  that  eveiy  person,  for  an  injury  done  him  in 
his  person,  reputation,  property,  or  immunities,  shall  have  rem- 
edy by  due  course  of  law." 

When  a  person  is  deprived  of  the  possession  of  his*  property 
without  lawful  authority  or  right,  he  is  injured  in  his  properly. 
The  state,  by  its  legislative  enactments,  operating  prospectively, 
may  determine  that  articles  injurious  to  the  public  health  or 
morals  shall  not  constitute  property  within  its  jurisdiction. 

It  may  come  to  the  conclusion  that  spirituous  liquors, 
when  used  as  a  beverage,  are  productive  of  a  great  variety  of 
ills  and  evils  to  the  people,  both  in  their  individual  and  in  their 
associate  relations;  that  the  least  use  of  them  for  such  a  pur- 
pose is  injurious,  and  suited  to  produce  by  a  greater  use,  serious 
injury  to  the  comfort,  morals,  and  health;  that  the  common 
use  of  them  for  such  a  purpose  operates  to  diminish  the  pro- 
ductiveness of  labor;  to  injure  Uie  health;  to  impose  upon 
the  people  additional  and  xmnecessary  burdens;  to  produce 
waste  of  time  and  of  prox>erty;  to  introduce  disorder  and  dis- 
obedience to  law;  to  disturb  the  peace,  and  to  multiply  crimes 
of  every  grade.  Such  conclusions  would  be  justified  by  the 
experience  and  history  of  man.  If  a  legislature  should  declare 
that  no  person  should  acquire  any  property  in  them  for  such  a 
purpose,  there  would  be  no  occasion  for  complaint  that  it  had 
violated  any  provision  of  the  constitution. 

The  act  now  under  consideration  should  receive  such  a  con- 
struction, so  far  as  it  may  be  possible  consistently  with  estab- 
lished rules  of  law,  as  will  carry  into  effect  the  declared  design 
of  its  enactment,  "  the  suppression  of  drinking-houses  and 
tippling-shops."  The  first  section  prohibits  the  manufacture  or 
sfde  of  such  liquors,  except  as  therekiafter  provided.  The  sec- 
ond section  authorizes  the  appointment  of  an  agent,  in  any 
town  or  city,  to  sell  such  liquors,  ''  to  be  used  for  medicinal  and 
mechanical  purposes."  The  other  sections  of  the  act  appear  to 
have  been  framed  to  carry  these  provisions  fully  into  effect,  to 
prevent  a  violation  of  them,  and  to  punish  persons  found 
to  have  been  guilty  of  their  violation. 
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While  the  act  proTidea  for  the  seizure  and  forfeiture  of  the 
liquors  designed  for  sale,  in  Tiolation  of  its  provisions,  no  posi- 
tive enactment  is  found  that  no  person  shall  acqtiire  any  prop- 
erty in  them.  Nor  is  there  any  language  capable  of  receiv- 
ing such  a  construction  as  would  forbid  it.  The  prohibition 
to  sell  them  can  n6t  prevent  any  person  from  acquiring  and 
possessing  them  for  his  own  use,  without  any  intention  to 
sell  them.  Nor  can  it  prevent  their  transport  from  one  town 
or  city  to  another,  or  through  the  state,  when  there  is  no 
intention  to  make  sale  of  them.  There  is  nothing  found  in 
the  act  indicative  of  an  intention  to  prevent  their  being  prop- 
erty, when  thus  possessed  or  used.  On  the  contraiy,  the  act 
authorizes  them  to  be  legally  sold  and  used  for  certain  pur- 
poses, and  therefore  to  be  the  subject  of  property  for  such 
purposes.  If  they  can  not  be  the  subject  of  properly,  the  town 
or  city  agents  can  have  no  property  in  them,  nor  can  they  or  the 
towns  or  cities,  by  any  action,  obtain  redress  for  their  lawless 
and  wanton  destruction. 

It  is,  however,  insisted  in  argument,  that  a  person,  by  the 
common  law,  can  no  more  acquire  property  in  spirituous  and  in- 
toxicating liquors,  than  he  can  in  obscene  publications  and 
prints.  There  is  a  clear  and  marked  distinction  between  them. 
Such  liquors  may  be  applied  to  useful  purposes.  This  is  ad- 
mitted in  the  act,  by  its  authorizing  their  sale  for  medicinal 
or  mechanical  purposes.  It  is  their  misuse  or  abuse  alone  which 
occasions  the  mischief.  Obscene  publications  and  prints  are  in 
their  veiy  nature  corrupting,  and  productive  only  of  evil.  They 
are  incapable  of  any  use  which  is  not  corrupting  and  injurious 
to  the  moral  sense. 

Such  liquors  are  also  alleged  to  be  a  common  nuisance,  and 
as  such  liable  to  destruction.  There  is  nothing  which  can  be 
regarded  as  a  nuisance,  when  considered  by  itself  alone  and  sepa- 
rate from  its  use.  It  is  the  improper  use  or  employment  of  a 
thing  which  causes  it  to  become  a  nuisance.  It  would  be  not  a 
little  absurd  to  declare  that  to  be  a  nuisance,  and  as  such  liable 
to  be  abated  and  destroyed,  which  the  act  allows  to  be  sold  and 
piurchased  as  an  article  useful  for  medicinal  and  mechanical  pur- 
poses. 

The  court  can  not  decide  by  an  application  of  the  rules  of  the 
•common  law,  or  by  the  provisions  of  the  act,  that  property  can 
not  be  acquired  in  spirituous  and  intoxicating  liquors.  The 
language  of  the  act,  which  declares  that  no  action  shall  be  main- 
tained for  the  recovery  or  possession  of  such  liquors  or  theix 
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value,  is  without  limitation;  and  by  a  literal  construction,  it 
would  deprive  one  who  has  purchased  them  of  a  town  or  citj 
agent,  for  allowable  purposes,  of  the  right  to  maintain  an  ac- 
tion to  recover  them  or  their  value  from  a  person  who  had  taken 
them  from  his  possession  without  any  right  or  authority,  or 
whc  had  wantonly  destroyed  them.  It  would  also  deprive  tli» 
town  and  city  agents  of  all  right  to  maintain  an  action  for  the 
recovery  of  such  liquors  which  had  been  purchased  by  them, 
foi  sale  according  to  the  provisions  of  the  act,  and  which  had 
been  unlawfully  taken  from  them  or  destroyed.  It  would  also 
deprive  a  person  of  all  remedy  for  the  protection  of  such  prop- 
erty by  action,  when  procured  for  his  private  use  and  not  in- 
tended for  sale;  and  when  he  was  carrying  it  through  the  state 
without  any  intention  of  sale  in  this  state.  Can  one  conclude 
that  an  intelligent  legislature  could  have  intended  to  hold  out 
such  temptations  for  the  lawless  subtraction  or  destruction  of 
private  property?  The  results  are  too  extraordinary  and  unjust 
to  allow  an  intelligent  and  considerate  mind  to  believe  that 
they  could  have  been  foreseen  and  approved. 

The  general  language  must,  therefore,  be  restricted  so  as  to 
accomplish  the  general  intent  and  declared  purpose  of  the  act, 
without  producing  such  results,  or  the  provision,  now  under 
consideration,  must  be  pronounced  to  be  a  plain  violation  of 
the  provisions  of  the  constitution  and  void.  The  general  in- 
tent and  declared  purpose  of  the  act  would  in  no  degree  be 
infringed  by  regarding  the  general  language  to  be  so  limited  as 
to  forbid  the  maintenance  of  any  action  for  the  recovery  or  pos- 
session of  such  liquors  or  their  value,  which  were  liable  to  seiz- 
ure and  forfeiture,  or  intended  for  sale  in  violation  of  the  pro- 
visions of  the  act. 

It  may  be  said,  that  a  court  of  justice  is  not  authorized  to 
introduce  by  construction  such  a  limitation;  that  it  savors  mors 
of  legislation  than  of  construction.  It  may  be  so;  and  if  the 
court  may  not  introduce  any  such  limitation  without  encroach- 
ing upon  the  forbidden  province  of  another  department  of  the 
government,  it  can  not  omit  its  duty  to  declare  that  provision 
to  be  in  violation  of  the  provisions  of  the  constitution,  and  void» 

Nonsuit  set  aside,  and  a  new  trial  granted. 

Intoxtoatino  Liquobs,  Powsb  of  Statb  to  Regitlata  Salb  of:  Sm 
CommonvoeaUh  v.  KimbaU,  35  Am.  Dec.  326,  note  331  et  seq.,  where  this  sub- 
ject is  discussed. 

Legislature  hay  £.eoulats  Maztiyeb  of  Enjotinq  Phopxrtt,  where 
the  public  interests  are  aOected  by  general  laws  operating  alike  onall  dtiaenst 
Mayor  etc.  qf  Mobile  v.  TvilU,  36  Am.  Deo.  441. 
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Statute  will  bx  So  Constbuxd  as  to  Hasmoiozx  with  CoNsnTunoir 
if  poosible:  BaUey  ▼.  PhUadelpkiOy  W.  A  B.  R.  B.  Co.,  44  Am.  Dec.  693. 

Statittb  Extinouishino  Existing  Rxmxdies,  and  leaving  no  redreis  for 
ihc  violation  of  a  oontraot,  impairs  its  obligation,  and  is  void:  Bruce  ▼. 
Schuyler,  46  Am.  Dea  447. 

Lboislature  can  not  Prohibit  Pebson  vbom  Aoquibino  or  posMssiiig 
any  particular  species  of  property:  Stevens  v.  SUUe,  35  Am.  Deo.  72. 

The  pbinoipal  case  is  cited  in  NichoU  ▼.  VcderUimet  36  Me.  326;  Jome 
V.  Fkieher,  41  Id.  257;  Dolan  ▼.  BuxzeU,  Id.  474;  and  Lord  t.  OAodfioifme, 
42  Id.  442,  to  the  point  that,  notwithstanding  the  act  of  1851,  an  action  nay 
be  maintained  for  liquors,  when  not  liable  to  seisure  and  forfeitore^  or  ill* 

tanded  for  sale  in  violation  of  law. 
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MuDD,  Adm'x,  V.  Habfbb. 

[1  XABTZtAMD,  110.] 

^BwBS  ov  AonoK  ov  Indobsks  of  Nbootiablb  Instbumsiit  la  porfM 
against  all  the  parties  on  the  maturity  theieof ,  when  demand  has  hmm 
made  and  notice  of  non-payment  given,  as  required  by  the  lawmerohani. 

Imdobsxmiiit  of  Bill  aftxb  Matcbitt  is  Equivalxht  to  drawing  a  hOl 
at  sight. 

Pbombmobt  Notk  m  Nbootiablb  aa  Wbll  aftbb  ab  bbfobb  It  Bboombs 
Dub. 

KoTB  OB  Bill  Patablb  ok  Dbmakd  must  bb  Bbbsbotbd,  or  at  least  pat 
in  dronlation  for  that  pnrpoae,  within  a  reasonable  time  after  it  has  been 
received. 

What  is  Bbabokablb  Timb  is  Question  of  Law  except  in  very  particular 
oases,  when  it  is  a  mixed  question  of  law  and  fact. 

BnoDT  oir  Dbbt  fob  Which  Notb  is  Takbk  ik  Patmbnt  is  suspended 
until  maturity  of  the  note. 

Goldbb  of  Notb  Takbn  in  Patmbnt  of  Pbbobdbnt  Debt,  at  the  ma- 
turity of  the  note,  may,  at  his  election,  proceed  either  on  the  note  or  on 
the  original  cause  of  action. 

It  n  hot  Iitdobseb's  Dutt  to  Makb  Demand  and  Gitb  Notigb  on  the 
day  he  receives  a  note  payable  on  demand,  but  he  has  a  reasonable  time 
for  that  purpose. 

4EtaAT0TB  OF  LUflTATION    DOBS  NOT    BbOIN    TO    BUN    AOAINST    InDOBSEB  of 

promissory  note,  payable  on  demand,  until  the  expiration  of  a  reason- 
able time  after  he  receives  the  note  within  which  he  may  make  demand 
and  give  notice. 

8inT  BT  Indobsbb  AGAINST  Indobsbb,  Bbought  Thbxb  Ybabs  and  Fitf 
Months  after  the  indorsement,  and  conveying  to  the  defendant  the  only 
notice  of  demand  upon  the  makers  which  he  has  received,  is  not  a  no- 
tice within  reasonable  time. 

Suit  Bbouoht  bt  Indobsbb  against  Makbb8  of  Notb  is  not  adequate 
evidence  of  a  sufficient  demand,  snd  of  notice  within  proper  time  to  the 
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P&OCIDSNDO  WILL  KOT  BB  AWABOXD,  THOUGH  PLAXimVl  BELOW  BbTBBSB 

JiTDOMBHT,  if  the  plaintiff's  right  of  reoo^eiy  is  harred  by  the  statute 
of  limitations. 

AssuxpsiT  on  a  promissoiy  note.    The  opinion  states  the  case. 
Causin,  for  the  appellant. 
Magruder,  for  the  appellee 

By  Court,  Lb  Orabd,  C.  J.  This  is  an  action  of  OMumpsify  in« 
stitated  on  the  fifteenth  day  of  September,  1846,  against  the 
defendant  as  the  indorser  of  a  promissoiy  note.  The  plaintiff 
proved  that  the  defendant  "was  indebted  to  her  intestate,  as  ad- 
ministrator of  John  A.  Torton,  and  in  part  payment  of  a  debt 
dne  by  defendant,  passed  by  indorsement  to  him  a  note  of 
William  and  Washington  Hilleaiy,  payable  on  demand  to  Sam* 
ael  Sprigg,  or  order,  and  which  the  defendant  held  by  the  in- 
dorsement of  Sprigg.  The  plaintiff's  intestate,  at  the  first  term, 
brought  suit  against  the  Messrs.  Hilleaiy,  obtained  judgment, 
and  sued  out  a  Ji.  /a.,  which  was  returned  nulla  bona.  The 
plaintiff  then  brought  this  action  against  the  defendant.  The 
precise  tixne  when  the  note  was  indorsed  to  plaintiff's  intestate 
does  not  appear,  but  it  was  before  the  twenty-fifth  day  of  March, 
1843,  and  in  part  payment  of  a  precedent  debt.  The  declara- 
tion, in  addition  to  special  counts  on  the  note,  contains  the 
usual  money  counts.  The  defendant  pleaded  non  asmimpmi  and 
limitations.  On  this  state  of  facts,  the  court  below  instructed 
the  jury,  "that  if  they  found  from  the  evidence  that  the  note  re- 
ferred to  in  the  plaintiff's  declaration  was  indorsed  to  the  plaint- 
iff's intestate,  as  executor  of  John  A.  Turton,  more  than  three 
years  before  the  institution  of  this  action,  then  the  action  is 
barred,  and  the  plaintiff  is  not  entitled  to  recover." 

Before  proceeding  to  dispose  of  the  other  questions  involved 
in  the  case,  it  may  be  remarked,  that  it  does  not  appear  from  the 
evidence  what  was  the  character  of  the  debt  for  which  the  note 
in  question  was  given  in  part  payment.  To  have  been  recovered 
on  under  the  declaration,  in  this  case,  it  must  have  been  a  simple 
contract  debt,  and  therefore,  in  the  absence  of  all  proof  of  a 
new  promise,  so  much  of  it  as  was  not  covered  by  the  note  was 
clearly  barred  by  the  statute  of  limitations. 

It  is  urged  on  behalf  of  the  defendant  that  the  plaintiff  had 
no  right  of  action  against  him,  on  the  original  debt,  or  on  the 
note  indorsed  to  her  intestate,  until  the  return  of  the  wuUa  bona 
in  the  case  against  the  makers,  and  to  sustain  this  view  several 
cases  in  Virginia  have  been  relied  on.    These  cases  undoubtedly 
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put  promiflsoiy  notes  on  the  same  footing  with  assigned  bonds^ 
and  deny  to  an  indorser  all  right  of  action  against  the  payee 
until  the  remedy  against  the  maker  is  completely  exhausted.  It 
does  not  appear  from  the  report  of  these  cases  whether  they 
were  decided  in  pursuance  of  some  local  statute  or  not,  but  it  is 
fair  to  presume  Ihey  were,  because  if  they  were  not,  they  are  in 
opposition  to  the  decisions  in  England  and  our  sister  states  in 
which  (as  has  been  uniformly  the  case  in  Maryland)  the  light  of 
action  of  an  indorsee  is  perfect  against  all  the  parties  on  the 
matuiity  of  the  note;  that  is,  when  demand  has  been  made  and 
notice  of  non-payment  giyen  as  required  by  the  law  merchant. 

The  note  in  this  case  was  payable  on  demand,  and  was  some 
four  months  old  when  indorsed  to  the  plaintiff's  intestate.  Ac- 
cording to  our  apprehension,  the  principles  governing  it  are 
▼ery  simple  and  well  defined. 

The  indorsement  of  a  biU  after  it  becomes  due  is  equivalent 
to  the  act  of  drawing  a  bill  at  sight:  Ch.  Bills,  212.  A  prom- 
issory note  is  negotiable  as  well  after  as  before  it  becomes  due: 
Annan  t.  HoiLck,  4  Gill.  331  [45  Am.  Dec.  133].  And  where  a 
note  or  biU  is  payable  on  demand,  it  must  be  presented,  or 
at  least  put  in  circulation  for  that  purpose,  within  a  reasonable 
time  after  it  has  been  received:  Ch.  Bills,  402. 

Except  in  very  particular  cases,  when  it  is  a  mixed  question 
of  law  and  fact,  what  is  a  reasonable  time  is  a  question  of  law. 

Now  this  action  was  not  brought  until  more  than  three  years 
and  five  months  after  the  indorsement  under  which  plaintiff 
claims,  and  the  bringing  of  this  suit  is  the  only  evidence  affect- 
ing defendant,  so  far  as  this  court  is  informed,  of  notice  to  the 
indorser  that  a  demand  had  ever  been  made  of  the  makers. 
There  is  no  evidence  in  the  record  of  the  residence  of  the 
makers,  but  it  is  admitted  by  counsel  that  all  the  parties  to  the 
note  live  in  Prince  George's  county.  Under  such  circumstances 
it  can  not  be  contended  that  a  demand  was  made  and  notice 
given  within  a  reasonable  time.  But  it  is  said  the  suit  brought 
against  the  makers  is  adequate  evidence  of  a  sufficient  demand^ 
and  of  notice  within  a  proper  time  to  the  indorser.  We  do  not 
concur  in  this  view.  It  is  true  that  there  are  cases  in  which  it 
is  perfectly  apparent,  from  the  agreement  of  the  parties,  or  the 
peculiar  circumstances  of  the  case,  that  it  was  the  intention  of 
the  parties  to  a  note  payable  on  demand,  that  it  should  not  be 
presented  for  payment  according  to  the  law  merchant,  a  longer 
tdme  will  be  allowed  for  the  demand  and  notice,  and  the  cases  of 
Vreeland  v.  Ilyde,  2  Hall,  429,  and  Van  Hoesen  v.  Van  Alstyne, 
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3  Wend.  75,  are  of  that  nature.  Bat  the  case  before  ua  is  not 
of  such  character.  There  is  nothing  in  the  record  which  shows 
the  indorsee  was  relieved  from  the  obligation  to  make  the  de- 
mand and  gave  notice  within  a  reasonable  time.  There  is  noth- 
ing to  show  there  was  such  an  agreement,  nor  that  there  was 
anything  in  the  place  of  residence  of  the  parties  to  make  it 
either  impossible  or  inconvenient.  It  has  been  expressly  held 
that  where  a  note  payable  on  demand  is  negotiated  in  the  ordi- 
nary way,  without  any  agreement  or  understanding  among  the 
parties  as  to  the  time  when  it  is  to  be  paid,  and  all  the  parties 
reside  in  the  same  city,  seven  months  is  not  a  reasonable  time. 
In  the  case  of  Martin  v.  WinslotOy  2  Mason,  241,  Justice  Story 
says:  ''I  have  no  hesitation  in  saying  that  a  note  payable  on 
demand  must  be  demanded  within  a  reasonable  time,  otherwise 
the  indorser  is  discharged.  What  shall  constitute  a  reasonable 
time  is  not  a  matter  of  absolute  certainty,  as  to  which  a  definite 
rule  can  be  laid  down.  It  must  depend  on  circumstances.  But 
unless  there  be  circumstances  in  the  case  which  account  for  the 
delay,  a  neglect  to  demand  payment  of  such  a  note  for  more 
than  seven  months  is  unreasonable  delay,  and  discharges  the 
indorser.  If  the  fact  of  such  delay  for  such  a  length  of  time 
«ppear  naked  of  all  circumstances,  it  is  a  discharge  of  the  in- 
dorser. And  the  onus  to  establish  any  justification  or  excuse 
for  such  delay  lies  on  the  plaintiff.  It  makes  no  difference  in 
the  case  that  the  indorsement  was  in  lieu  of  a  former  security." 
But  it  is  said  the  taking  of  the  note  in  question  suspended 
all  action  on  the  original  debt,  until  the  remedy  was  exhausted 
against  the  makers,  and  as  a  consequence,  the  statute  6i  limita- 
tions could  not  begin  to  run  against  the  original  claim  until  the 
return  of  nuila  bona,  in  the  case  against  the  makers.  It  is  true 
that  where  a  note  is  taken  in  payment  of  a  precedent  debt,  the 
remedy  on  such  debt  is  suspended  until  the  maturity  of  the 
note:  Olenn  v.  SmUh,  2  Gill  &  J.  493  [20  Am.  Dec.  452].  But 
it  is  equally  true,  that  when  the  note  becomes  due,  the  holder 
may,  at  his  election,  proceed  either  on  the  note  or  the  original 
cause  of  action;  and  it  is  also  true,  that  if  the  indorsee  neglects 
to  make  the  proper  demand  and  give  the  proper  notice  to  the 
indorser  (if  the  latter  be  the  original  debtor,  but  not  the  origi- 
nal payee),  the  right  of  recovery  of  the  indorsee  is  gone,  both 
on  file  note  and  the  original  cause  of  action.  The  only  differ- 
ence in  such  case  between  the  indorsement  of  a  note  before  due 
and  one  payable  on  demand  is,  that  in  the  latter  instance,  the 
indorsee  has  a  reasonable  time  to  make  the  demand  after  the 


648  MUDD  V.  Harfeb.  [MaryLind, 

note oomes  into  his  poBsession;  that  is,  he  is  not  bound  to  make 
it  on  the  day  on  which  he  gets  posseasion  of  the  note.  But  in 
both  oases  demand  and  notice  of  non-payment  are  neoessaiy 
to  give  the  indorsee  a  right  of  recovery  on  the  note:  Oreety  t» 
Hwni,  21  Me.  456;  CoU  t.  Barnard,  18  Pick.  260  [29  Am.  Dec. 
684];  KirJcpairick  v.  McCuUotigh,  8  Humph.  171  [89  Am.  Dec. 
168];  Gray  v.  BeU,  2  Bich.  L.  67  [44  Am.  Dec.  277]. 

From  these  views  it  appears,  this  court  is  of  opinion,  the 
plaintiff's  intestate  could,  on  the  very  day  on  which  he  received 
the  note,  have  made  a  demand  on  the  makers,  and  on  their  re- 
fusal to  pay,  have  given  notice  to  the  defendant,  and  thus  have 
secured  to  himself  the  right  to  have  brought  suit  on  the  note,  or 
on  the  original  cause  of  action. 

We  do  not,  however,  concur  with  the  court  below  in  the  in* 
struction  given  to  the  jury.  The  county  court,  by  its  direction^ 
decided  in  effect,  that  it  was  the  duiy  of  the  indorsee,  on  the  day 
he  received  the  note,  to  have  made  the  demand  and  given  the 
notice,  for  they  held  the  statute  of  limitations  commenced  to 
run  from  that  day. 

This  we  think  was  error,  because  the  indorsee  was  entitled  to 
a  reasonable  time  after  he  became  possessed  of  the  note  to  make 
the  demand  and  to  give  the  notice.  But  inasmuch  as  the 
plaintiff's  right  of  recovery  is  barred  by  the  statute,  although 
we  reverse  the  ruling  of  the  court  below,  we  will  not  send  the 
case  back  under  a  procedendo:  See  State,  Use  of  Johnson,  v.  Oreen, 
4  Gill  &  J.  381;  Berry  v.  Harper,  Id.  467. 

Judgment  reversed  and  procedendo  refused. 


NsGOTiABiUTT  07  KoTE  AJTiB  Maturitt. — ^Indonee  of  note  negotiated 
ftfter  matority  holds  it  subject  to  all  the  equities  between  the  original  parties* 
whether  he  have  notice  thereof  or  not:  Comstoch  v.  Dra/per^  53  Am.  Dec  78» 
and  note  citing  prior  cases.  Dishonored  negotiable  note  remains  negotiable, 
and  subsequent  indorsement  has  the  same  effect  as  an  indorsement  before  due, 
except  that  a  demand  must  be  made  in  a  reasonable  time  to  charge  the 
indorser:  LeaviU  v.  Putnam,  Id.  322,  and  note  citing  prior  cases. 

DnjOENCB  Negessaby  in  Making  Demand  and  Givino  Notice:  See  Ormr 
V.  McDonald,  52  Am.  Dec.  703,  and  WhUaher  v,  Morrison,  44  Id.  627,  citing 
prior  cases.  The  principal  case  is  cited  in  Dixon  v.  Clayviiie,  44  Md.  580,  to 
the  point  that  in  order  to  hold  the  indorser  of  a  demand  bill,  demand  must 
be  made  upon  the  drawer,  and  notice  given  the  Indorser  within  a  reasonable 
time  after  the  indorsement. 

KioHT  OF  Action  on  Note  Aoceues  Immediately  on  Demand  and  Re- 
fusal on  the  last  day  of  grace:  StapUs  v.  FrankUn  Bank,  35  Am.  Dec  345. 

Seaiionableness  of  Demand  and  Notice,  when  Question  of  Law,  and 
when  of  mingled  law  and  fact:  See  Duggan  v.  King,  33  Am.  Dec  107;  Bank 
^  Ctka  V.  Bender,  34  Id.  281;  BanKmv.  Mack,  38  Id.  002;  WhMker  y.  Jfor- 
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n«OR,44Id.  eafliCfodlejfY,  Goodhe,451dL2N;Harr%9tmr,  CrowUr,ld.  290^ 
and  cases  cited  io  the  notes. 

NoTK  Patable  on  Bshakd  Bbcwmbs  Dux  fkoh  its  Datb,  nnd  no  express 
demand  is  necessary  prior  to  commencing  action,  which  in  itself  is  %  demands 
Smith  V.  Bythewood,  33  Am.  Dec.  111. 

Statdtx  07  Limitations  Buns  fbom  Datk  ov  Dxmand  Kotx:  BmUh  v. 
Bfthewood,  33  Am.  Dec.  Ill;  Wenman  ▼.  Mohawk  ina.  Co,,  28  Id.  464,  ool- 
Idoting  prior  cases  in  the  note. 

Pbooidxndo  will  not  bx  Awabdxd  if  PiiAranrr  qajt  kot  Baoom  oh 
ByxzMOiox:  StodtUn  v.  lirejf,  46  Am.  Dec  138. 


Beall  v.  HnjiTATOr. 

[1  Xabtlud,  186.] 
BZBODTOB   CAN  NOT   MAINTAIN  SuiT  IN    EqUITT  TO  ConnL    OhE^MlOOVm 

TO  AooouNT  for  and  pay  over  to  him  or  into  court  certain  claims  all^^ 

to  be  dne  from  defendant  to  the  testator's  estate. 
At  ComfON  Law  Debt  Dux  vbom  Sxxcutob  to  Txstatob  was  oonsidersd 

paid  and  was  assets  in  the  hands  of  the  execntor,  for  which  he  was  as 

mnch  answerable  to  the  creditors  of  the  testator  as  if  he  had  aotoally 

receiyed  that  amount  in  cash  from  any  other  person  indebted  to  th« 

estate. 
Bzboutob  is  Aooountablb  in  Bquitt  fob  Amount  of  his  Dxbt  as  as- 
sets, not  only  for  the  payment  of  debts,  bat  also  for  the  benefit  of  resida* 

ary  legatees. 
BzxouTOBS  abb  not  Liablx  to  Each  Othsb,  bat  each  to  the  cetCuis  que 

tnuA  to  the  full  extent  of  the  funds  he  receives. 
One  Executob  Fating  oyer  to  Other  Whole  of  Assets  in  his  Hands 

will  not  be  thereby  exonerated  from  his  responsibility  to  the  creditors 

and  others  entitled  to  the  estate  of  the  deceased. 
BiOHTS  OF  One  Executor  are  Fully  Equal  to  Those  of  Otheb  in  regard 

to  receiving,  holding,  and  disbursing  the  assets. 
Executor  Who  has  Paid  Amount  of  Decree  is  Entitled  to  Demand 

of  his  co-executor  so  much  of  the  decree  as  he  was  rightfully  bound  to 

pay. 
Objection  that  Plaintiff  has  No  Cause  of  Action  may  be  urged  on 

appeal. 

Appeal  from  decree  in  equity  in  favor  of  complainant  and 
appellee.  The  only  question  involved  was  whether  the  suit 
could  be  maintained  as  appears  from  the  opinion. 

T.  J.  McKaig  and  McMahxm^  for  the  appellant. 

Pearre^  for  the  appellee. 

By  Court,  Eccleston,  J.  The  parties  were  executors  of  B. 
Tomlinson,  deceased,  and  this  suit  was  instituted  for  the  pur- 
pose of  compelling  the  appellant  to  account  for,  and  to  pay 
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over  to  the  appellee  or  into  court,  certain  claims  alleged  to  be 
due  by  the  appellant  to  the  testator.  The  appellant  denies  that 
he  is  indebted.  And  the  first  question  presented  in  argument 
is,  whether  such  a  suit  can  be  sustained,  assuming  that  at  the 
decease  of  the  testator  the  appellant  was  indebted  to  him  in 
the  manner  set  forth  in  the  original  and  supplemental  bills. 

It  was  long  since  the  settled  doctrine  in  England,  that  if  a 
creditor  appointed  his  debtor  his  executor,  the  debt  was  con- 
sidered extinguished  at  law,  for  the  reason  that  the  executor 
could  not  sue  himself.  Not  only  did  this  principle  prevail  when 
there  was  a  sole  executor,  but  also  if  there  were  two,  and  one 
of  them  a  debtor  to  the  estate.  As  a  consequence  of  this,  it 
was  held  that  the  debt  was  paid,  and  was  assets  in  the  hands  of 
the  executor  who  owed  the  money;  for  which  he  was  as  much 
answerable,  to  the  creditors  of  the  testator,  as  if  he  had  act- 
ually  received  that  amount  in  cash  from  any  other  person  in- 
debted to  the  estate:  2  Williams  on  Ex.,  3d  Am.  ed.,  1124, 1126. 
At  a  later  period  in  equity,  it  became  an  established  rule,  that 
an  executor  should  be  accountable  for  the  amount  of  his  debt, 
as  assets,  not  only  for  the  payment  of  debts,  but  also  for  the 
benefit  of  residuary  legatees  and  next  of  kin:  Id.  1128.  Still 
recognizing  the  principle,  that  the  executor  has  paid  to  himself 
the  debt  due  by  him  to  the  testator.  Thus  entirely  dispensing 
with  any  necessity  for  a  suit  to  make  the  debt  of  an  executor 
available  as  assets. 

But  independently  of  there  being  no  necessity  for  a  suit  by 
one  executor  against  his  co-executor,  to  compel  the  payment  of 
a  debt  due  by  him  to  the  testator,  it  would  be  directly  in  con- 
flict with  the  rights  and  powers  of  executors  over  the  assets. 
Each,  without  the  concurrence  of  the  other,  possesses  full  au- 
thority to  receive  debts  due  to  the  testator;  to  give  acquittances 
for  the  same;  to  make  disbursements  in  the  payment  of  debts;  to 
sell  a  personal  chattel,  or  leasehold  for  years,  belonging  to  the 
testator;  and  to  give  receipts  for  the  purchase  money:  Ram  on* 
Assets,  in  8  L.  L.  329,  330.  And  in  Edmonds  v.  Crenshaw,  14 
Pet.  1G9,  the  supreme  court  say,  that  executors  '*  are  not  liable 
to  each  other,  but  each  to  the  cestuis  que  trust  to  the  full  extent 
of  the  funds  he  receives."  This  case  also  establishes  the  prin- 
ciple, that  if  one  executor  pays  over  to  the  other  the  whole  of 
the  assets  in  his  hands,  this  vrill  not  exonerate  the  one  so  pay- 
ing from  his  responsibility  to  the  creditors  and  others  entitled  to 
the  estate  of  the  deceased.  Believing  these  to  be  well-settled 
principles,  we  can  not  assent  to  the  doctrine  contended  for  on 
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the  part  of  the  appellee.  Instead  of  tending  to  promote  the 
eettlement  of  estates  in  the  most  expeditious  and  economical 
manner,  it  would  produce  quite  the  opposite  effect. 

It  can  not  be  denied  that  the  rights  of  one  executor  are  fully 
equal  to  those  of  the  other,  in  regard  to  receiving,  holding,  and 
disbursing  the  assets.  If  therefore  A.  has  the  right  to  sue  B., 
and  recover  from  him  a  debt  which  he  owed  to  the  testator  at  the 
time  of  his  decease,  and  which,  by  the  operation  of  law,  is  paid, 
and  in  the  hands  of  B.,  and  equally  subject  to  the  claims  of 
creditors,  legatees,  and  distributees,  as  any  other  debt  he  has 
actually  received  from  a  debtor  to  the  estate,  it  must  necessarily 
follow  that  B.  would  be  entitled  to  sue  and  recover  from  A.  any 
debt  which  he  had  received.  And  according  to  this  theory,  there 
is  no  reason  why  B.  should  not  be  able  to  compel  A.  to  pay  back 
the  money  which  B.  had  just  been  obliged  to  pay. 

In  support  of  the  appellee's  right  to  sue,  several  authorities 
have  been  referred  to,  which  we  propose  to  notice. 

In  2  Williams  on  Ex.  1626,  it  is  said,  that ''  although  an  ex- 
ecutor can  not  bring  an  action  at  law  against  a  co-executor,  yet 
in  a  court  of  equity  one  executor  may  sue  another."  The  ref- 
erence in  support  of  this  position  is  to  AUen  v.  Story ^  Toth.  160. 
In  the  edition  of  1820  this  case  is  not  on  page  160;  but  on  page 
86  will  be  found  the  following  statement:  ''  One  executor  may 
sue  another  in  this  court,  though  not  at  law:  AUen  v.  Story ^  in 
1586;  and  O^Kely  v.  Barnard,  39  Eliz."  What  particular  or  spe- 
cial equitable  circumstances  may  have  existed  in  those  cases,  we 
are  not  informed.  It  may  be  that  the  executors  sued,  had  become 
insolvent,  or  were  fraudulently  colluding  with  the  debtors  to  the 
estate,  by  giving  receipts  and  releases,  without  receiving  pay- 
ment, or  they  may  have  been  squandering  the  assets  in  some 
other  way  instead  of  properly  applying  them  to  the  discharge  of 
the  claims  of  creditors.  Such  a  loose  and  unsatisfactory  state- 
ment as  this  can  have  but  little  influence  upon  the  question  be- 
fore us,  especially  as  the  authority  of  Tothill  is  very  much  shaken 
in  our  estimation  by  the  strong  remarks  of  the  distinguished 
Chancellor  Kent  in  King  v.  Baldwin,  2  Johns.  Ch.  658,  669. 
On  the  latter  page,  the  chancellor  says:  *'  This  explanation  of 
two  cases  is  sufficient  to  show  what  little  reliance  is  to  be  placed 
upon  the  loose  notes  of  Tothill,  which  were  collected  and  alpha- 
betically arranged  by  him,  in  the  shape  of  an  index;  and  pub- 
lished after  his  death.  • 

In  the  case  of  Bowe  v,  BiUing,  Toth.  89,  it  is  stated  that  **  two 
executors  being  decreed  to  pay  legacies  and  debts,  the  one  pay« 
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ing  it,  the  other  shall,  upon  a  bill,  be  compelled  to  pay  the 

moiety  and  costs/' 

When  in  England,  under  a  bill  filed  by  creditors  or  legatees, 
the  executors  are  called  to  an  account  in  equity,  the  whole  estate 
is  there  settled,  and  the  amount  due  from  the  executors  is  ascer- 
tained. After  one  of  them  pays  that  amount,  there  can  be  no 
doubt  of  his  right  to  compel  the  other  to  pay  his  share  of  that 
sum.  There  is  no  longer  any  necessity  for  maintaining  the  right 
of  the  delinquent  executor,  to  retain  the  assets  for  the  purpose 
of  disbursing  them  among  the  creditors  and  other  claimants, 
for  all  such  claims  have  been  adjusted;  and  the  executor  who 
has  paid  the  amount  of  the  decree  is  entitled  to  demand  of  his 
co-executor  so  much  of  the  decree  as  he  was  rightfully  bound 
to  pay  but  did  not. 

The  case  of  Lucaa  t.  Seale,  2  Atk.  66,  is  also  referred  to  in  2 
Williams  on  Ex.  1625.  In  that  case  one  of  the  executors  had 
given  a  mortgage  to  the  testator,  on  which  the  bill  was  filed  by 
the  other  executors  for  a  foreclosure.  It  was  held  that  the  appli- 
cation ought  to  have  been  for  a  sale  of  the  estate,  and  not  for  a 
foreclosure,  because  the  appointment  of  the  mortgagor  as  an 
executor  gave  him  an  interest  in  the  mortgage. 

According  to  the  report  by  Atkins,  the  biU  appears  to  have 
been  filed  because  the  complainants  were  apprehensive  that  the 
mortgagor  was  insolvent;  and  that  the  mortgaged  premises 
might  prove  insufficient  for  the  payment  of  the  claim.  This  case 
is  more  fully  reported  in  West's  Chancery  Eeports,  556,  where 
it  is  stated  in  note  1  to  have  been  "taken  from  a  manuscript 
report  of  Mr.  Forrester,  which  agrees  with  the  same  case  in 
Lord  Hardwicke's  note-book."  Seale,  the  defendant,  gave  a 
mortgage  to  Elizabeth  Gee  for  five  hundred  pounds,  who  devised 
the  mortgaged  premises  to  the  plaintiffs  and  defendant,  and  ap- 
pointed them  her  executors.  The  bill  was  filed  by  plaintiffs  to 
compel  the  defendant  to  redeem;  and  if  the  mortgaged  estate 
proved  insufficient  to  pay  the  claim,  that  the  defendant  should 
make  up  the  deficiency.  The  master  of  the  rolls  referred  it  to 
the  master  to  ascertain  the  amount  due,  and  if  paid,  the  plaint- 
iffs were  to  reconvey;  but  in  case  of  non-payment  there  was  to 
be  a  foreclosure  and  sale  of  the  mortgaged  premises;  and  if  the 
proceeds  of  sale  would  not  satisfy  the  claim,  the  defendant  was 
to  pay  the  balance. 

The  lord  chancellor  reversed  this  decree,  because  it  went  too 
tar;  and  directed  an  inquiry  to  ascertain  whether  the  mortgage 
was  a  good  security,  reserving  all  further  directions.    In  decid- 
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ing  this  case  it  was  held  by  him,  that  "when  a  person  is  co- 
executor  and  debtor,  the  money  is  assets  in  his  hands."  And 
also  that  he  can  not  be  compelled  to  pay  the  money  to  his  co- 
executors,  except  under  special  circumstances. 

In  the  case  of  Ex  parte  Broum,  1  Deac.  &  Ch.  118,  it  will  be 
seen  that  if  one  of  seyeral  executors  becomes  baniorupt,  and 
before  the  bankruptcy  he  receiyes  a  portion  of  the  assets,  the 
other  executors  can  obtain  an  order  to  prove  the  amount  under 
the  commission.  But  in  Clarke  t.  CaUon,  2  Dev.  Eq.  55,  56,  it 
is  doubted  whether  even  in  a  case  of  insolyency  of  one  executor, 
the  other  can  sue  him  in  equity.  It  is  not,  however,  incumbent 
on  us  to  decide  that  question,  as  there  is  no  charge  of  insolyenqy 
in  the  present  suit. 

In  1  Spence's  Eq.  Jur.  of  the  court  of  Chan.  585,  the  right  of 
one  executor  to  sue  another  is  asserted  in  general  terms,  and  the 
reason  assigned  is,  ''because  the  matter  is  testamentary." 

Beference  is  made  to  TothiU,  as  in  2  Williams  on  Ex.,  and 
also  to  the  calendars  in  temp,  of  Henry  YI.,  etc.  We  have  not 
been  able  to  see  the  calendar,  and  are  therefore  entirely  without 
information  as  to  the  nature  of  the  cases  there  to  be  found. 
In  note  E,  on  page  578  of  1  Spence,  the  subject  of  one  executor 
filing  a  bill  against  another  is  introduced;  and  upon  the  author- 
ity of  the  calendars  in  temp,  of  Henry  YI.,  etc.,  it  is  said 
such  bills  were  frequently  filed.  None  of  the  circumstances  in 
the  cases  alluded  to  are  given,  except  in  regard  to  one.  There, 
it  appears  "  one  of  the  executors,  in  collusion  with  a  debtor  to 
the  estate,  released  him,  so  that  there  were  not  sufficient  assets 
of  the  testator  to  answer  the  purposes  of  the  will."  The  bill 
was  filed  against  the  executor  and  debtor.  The  main  point  in 
the  case  seems  to  have  been,  whether  the  release,  although  with- 
out consideration,  was  not  a  full  discharge  of  the  claim.  The 
object  of  the  bill  must  of  course  have  been  to  compel  the  original 
debtor  to  pay  the  claim,  notwithstanding  the  release.  Although 
the  transaction  was  of  a  fraudulent  character,  the  chancellor 
gave  leave  for  a  second  argument;  but  no  decision  was  made. 
Why  so,  or  how  the  case  was  disposed  of,  does  not  apx>ear. 

That  the  principle  stated  by  Williams  on  Executors  and 
Spence  is  correct,  there  can  be  no  doubt,  under  certain  circum- 
stances. But  because  one  executor  may  sue  another  in  some 
cases,  it  does  not  follow,  as  a  necessary  consequence,  that  the 
case  before  us  is  one  in  which  it  may  be  done. 

In  Sauriderma  Heirs  v.  Saunder^s  Eafrs,  2  litt  815,  the  heirs 
and  devisees  filed  a  bill  in  equity  against  the  executors,  to  com- 
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pel  a  settlement  of  the  estate.  Gatewood,  one  of  the  execntors, 
claimed  title  to  certain  negroes  in  right  of  his  wife,  alleged  by 
the  complainants  to  constitute  part  of  the  estate  of  the  deceased. 
To  prove  his  right  to  the  negroes,  Gkktewood  produced  in  eyi* 
dence  the  record  of  a  judgment,  in  an  action  of  detinue,  insti- 
tuted in  the  name  of  Gkktewood  and  wife,  against  himself  and 
the  other  two  executors.  Whether  this  record  could  be  admit- 
ted as  concluding  the  title,  is  the  point  discussed  in  that  part  of 
the  opinion  of  the  court  to  which  we  were  particularly  referred, 
and  will  be  found  on  pages  820  and  821. 

In  deciding  against  the  record,  the  court  say:  ''The  law 
knows  of  no  fiuch  action,  and  the  only  redress  that  one  could 
have  under  such  circumstances  is  a  suit  in  equity,  to  which  the 
devisees,  as  well  as  the  other  executors,  might  be  made  parties, 
and  a  decree  obtained,  quieting  the  claim,  exempting  the  exec- 
utor claiming  from  holding  the  estate  in  his  fiduciary  character, 
or  accounting  for  the  property."  It  is  therefore  apparent,  that 
the  real  point  before  the  court  was,  whether  the  record  in  detinue 
was  available  for  the  claimant  under  it.  And  what  the  court 
said  as  to  a  suit  in  equity  was  an  obiter  dictum.  But  admitting 
that  to  have  been  a  question  directly  in  issue,  it  is  not  per- 
ceived how  it  could  operate  in  favor  of  the  pretensions  of  the 
complainant,  in  the  case  now  before  the  court.  There  is  noth- 
ing to  sanction  the  right  of  one  executor  to  sue  for  and  obtain 
from  another  any  portion  of  the  assets  belonging  to  the  estate. 
The  proceeding  recognized  by  the  court  as  proper  would  be  to 
prevent  not  only  the  co-executors,  but  the  other  parties  having 
an  interest  in  the  estate,  from  compelling  an  executor  to  give  up 
properiy  supposed  to  belong  to  the  estate,  but  which  he  claimed 
as  his  own.  And  the  court  take  care  to  say,  that  in  such  a  suit 
the  devisees  should  be  parties  as  well  as  the  executors.  So  that 
if  the  decree  should  establish  the  right  of  the  claiming  exec- 
utors, it  would  bar  the  devisees  and  discharge  all  the  executors 
from  further  responsibility,  on  account  of  the  property,  in  their 
fiduciary  character. 

In  this  opinion,  immediately  following  the  remark  in  regard 
to  the  suit  in  equity,  the  court  recognized  the  doctrine  we  have 
previously  stated,  *'  that  executors,  however  numerous,  are  con- 
sidered in  law  as  one  representative;  and  each  has  full  power 
over  the  estate  of  the  decedent."  If  so,  how  can  one  claim 
from  another  the  assets  in  his  hands,  in  a  case  like  the  present? 

In  Stiver  v.  Stiver^  8  Ohio,  217,  the  suit  was  in  equity,  by  a 
surviving  administrator,  against  the  heirs  and  administrators  di 
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bonis  ncn  of  a  parfy,  who  with  the  complainant  had  been  joint 
administrator  of  the  original  intestate.  It  appears  clearly  that 
a  portion  of  the  assets  were  in  the  hands  of  the  deceased  ad- 
ministrator, among  which  was  a  note  given  by  himself. 

That  under  such  circumstances  the  surviying  administrator 
would  have  the  right  to  claim  the  assets  from  the  representatiyea 
of  the  deceased  administrator,  may  perhaps  be  true.  On  the 
decease  of  one  of  two  executors  or  administrators,  the  trust  ia 
Tested  in  the  survivor,  who  then  has  a  right  to  the  possession 
and  disbursement  of  the  assets.  But  such  a  case  is  very  differ- 
ent from  the  present. 

Simmons  v.  Oviteridge,  13  Yes.  262,  is  a  case  in  which  legatees 
filed  a  bill  calling  upon  the  executors  to  account.  Application 
was  made  to  have  an  interrogatory  propounded  to  one  of  the 
executors,  inquiring  whether  he  did  not  owe  a  debt  to  the  testa- 
tor. The  application  was  refused  by  the  master,  but  granted 
by  the  lord  chancellor,  who  places  the  right  to  the  interrogatoiy 
upon  the  ground  of  its  being  at  the  instance  of  a  defendant, 
"  having  the  fixed  ascertained  character  of  legatee,"  which 
would  seem  to  exclude  the  idea  that  a  co-executor,  in  that  char- 
acter alone,  would  have  been  entitled  to  the  interrogatoiy,  un- 
less under  circumstances  of  special  equity. 

The  jurisdiction  of  a  court  of  equity  in  testamentary  afiBEtirs  is 
asserted  in  1  Story's  Eq.  Jur.,  sees.  534,  643,  544.  The  last  of 
these  sections  shows  that  an  executor  may  call  the  creditors  into 
equity  for  the  purpose  of  having  their  claims  adjusted  and  set- 
tling the  order  and  payment  of  the  assets,  when  he  finds  the 
affiurs  of  the  testator  in  a  complicated  and  embarrassed  condi- 
tion, so  that  he  can  not  safely  administer  the  estate  without  the 
aid  of  the  court.  But  in  none  of  the  sections  of  this  learned 
and  comprehensive  treatise  on  equity  jurisprudence,  to  which 
we  have  been  referred,  is  it  anywhere  asserted  that  one  executor 
can  sue  his  co-executor  for  a  debt  due  by  him  to  the  testator. 

After  a  careful  examination  of  the  authorities  relied  upon  in 
argument  on  the  part  of  the  complainant,  we  do  not  think  they 
establish  his  right  to  maintain  this  suit.  There  is  here  no  alle- 
gation of  insolvency,  or  of  any  fraudulent  or  wanton  wasting 
of  the  assets,  or  any  special  grounds  of  equity,  which  can  justify 
such  a  proceeding. 

In  Clarke  v.  Cotton,  2  Dev.  Eq.,  51  an  effort  was  made  to  charge 
several  executors  with  a  sum  of  money  due  by  a  co-executor  to 
the  testatrix;  which  co-executor  had  become  insolvent  aftef 
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proYing  the  wilL  The  eflbrt,  howerer,  was  wunicoeBsfiil;  and 
the  oonrt  say:  "  This  bemg  a  debt  from  the  executor  himself^ 
due  to  the  testatrix  in  her  life-time,  became  assets  in  the  execu- 
tor's hands,  upon  her  death,  for  the  satisfaction  of  creditors  and 
legatees.  If  he  had  paid  it  to  the  other  executor,  it  would  not 
have  excused  him  to  the  creditors;  and  there  ought,  therefore, 
to  be  no  means  of  compelling  such  a  payment." 

In  none  of  the  authorities,  where  the  facts  are  set  forth,  so  as 
to  afford  an  opportunity  of  forming  an  opinion  as  to  the  dienm- 
stances,  have  we  met  with  a  case  which  would  justify  a  decree  in 
faTor  of  the  complainant. 

And  in  this  state  there  is  no  necessiiy  for  now  introducing 
such  a  principle  as  a  decree  of  that  description  would  establish. 
For  if  a  joint  administrator  or  executor  apprehends  a  loss  from 
the  neglect  or  misconduct  of  his  co-administrator  or  co-execu- 
tor, he  may  apply  to  the  orphans'  court,  and  obtain  a  revocation 
of  the  powers  and  authority  of  the  delinquent  party,  if  the  court 
are  satisfied  that  the  apprehension  is  well  founded. 

And  the  orphans'  court  have  power  "  to  enforce  by  attach- 
ment and  commitment,  if  necessary,  the  surrender  and  deliyery 
to  the  remaining  executors  or  administrators  of  the  assets  of  the 
estate,  and  of  all  books,  accounts,  x>apers,  and  eyidences  of  debt 
of  the  estate  that  may  be  in  the  possession  or  control  of  the  per- 
son so  dismissed  from  the  administration."  And  authority  is 
given  to  the  remaining  executors  or  administrators,  by  an  action 
on  the  case,  to  recover  for  any  loss  or  damage  they  may  be  sub- 
ject to  or  suffer,  by  the  executor  or  administrator,  whose  powers 
shall  have  been  revoked:  See  act  of  1816,  c.  203,  sec.  4. 

But  it  has  been  contended  that  the  objection  to  the  appellant's 
right  to  recover  in  this  suit  is  an  objection  to  the  jurisdiction 
of  the  court  below,  and  was  made  too  late.  We  do  not  think 
so.  It  is  by  no  means  clear  that  if  it  was  properly  a  question  of 
jurisdiction,  the  objection  was  not  in  time.  The  defense  set  up 
is  not  based  upon  the  ground  that  the  complainant,  having  a 
right  of  action,  has  sought  redress  in  the  wrong  tribunal.  It 
is  that  whilst  the  authority  of  the  defendant,  as  an  executor, 
continues  unrevoked,  the  appellant  has  no  right  to  maintain  such 
a  suit  as  this,  and  indeed  has  no  cause  of  action  against  him  in 
any  court. 

After  deciding  this  point  in  favor  of  the  appeUant,  it  is  un- 
necessary to  say  anything  in  reference  to  the  various  matters  of 
aitv\o\mt  set  forth  in  the  proceedings. 

This  court  will  therefore  sign  a  decree  reversing  the  decree  of 


Dec  1861.]  Price  v.  McDonald.  657 

the  county  court  and  dirnniflging  fhe  bill,  with  costs  to  the 

appellant. 

Decree  reversed. 


Executor  not  Liabui  fob  Go-bxecutor*s  Devastavit  unleis  he  has  oon* 
«ributed  thereto:  See  Cameron  v.  The  JiuHcea,  44  Am.  Dec  695,  and  caaea 
uted  in  the  note.  The  remedy  is  with  the  heirs  and  diatribnteeB:  Stubbie- 
Jeld  V.  McBaven^  43  Id.  502. 

Powers  of  Co-executors  and  Co- administrators. — One  of  two  admin- 
istrators or  executors  may  tell  the  whole  of  decedent's  property:  Beeeher  v. 
Buckingham,  44  Am.  Deo.  580,  and  note  citing  other  cases.  Power  given  to 
<executor8  jointly  can  not  be  exercised  by  one  alone:  Broum  v.  HobBon^  13  Id. 
187;  Flojfd  v.  Johnson^  Id.  255.  Sales  made  by  less  namber  of  exeontora 
than  those  appointed  by  will  are  valid:  Taylor  v.  OaUoway,  Id.  006;  AUBet  v. 
White,  1  Id.  591;  Zebaek  v.  Smith,  5  Id.  352;  Marr  ▼.  Peay,  Id.  521;  IfeUon  v. 
Carrington,  6  Id.  519.  Equity  will  supply  defect  in  execution  of  power  in  favor 
of  a  bona  fide  purchaser:  Boberts  v.  Stasniofh  6  Id.  463.  In  MeCann  v.  Sloan^ 
25  Md.  587»  the  principal  case  is  cited  upon  the  point  that  executors  are 
trustees  with  more  than  ordinary  powers,  for  one  may  sell  or  convert  the 
whole  estate  without  the  consent  of  the  others. 

Executor  or  Administrator  having  Advanced  Monet  to  Estate  n 
Subrogated  to  rights  of  creditors  whose  debts  he  has  paid:  WiOiame  v. 
WiUiama,  22  Am.  Deo.  729;  Kinney  v.  Harvey,  21  Id.  597. 
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[1  MAra.Aiii>,  i08.] 

Equitable  Claim  Founded  on  Unrecorded  Deed  will  be  Enioboid  nr 
Equitt,  except  against  a  bona  fide  purchaser  without  notice. 

Intormation  Given  to  Purchaser  Which  ought  to  Put  Him  on  In* 
QUIRT  is  sufficient  notice  in  equity. 

Party  will  be  Charged  with  Nones  of  Contents  and  Effect  of  In- 
strument which  actually  affects  the  land  conveyed  to  him,  and  which 
without  doubt  includes  that  land,  if,  after  becoming  aware  of  its  exist- 
ence, he  fails  to  make  suitable  inquiry,  notwithstanding  that  the  party 
whoee  interest  would  prompt  him  to  misrepresent  should  inform  him  that 
the  incumbrance  was  paid  off  or  dischai^ged  without,  however,  furnishing 
any  proof  of  that  fact. 

Statements  in  Answer  Responsive  to  Bill  are  to  be  Taken  as  True. 

Notice  Prior  to  Payment  of  Purchase  Money  will  Bind  Party  as 
effectually  as  if  received  before  purchase. 

Bill  in  equity.     The  bill  was  dismissed  by  the  court  below, 
and  this  appeal  was  prayed.    The  opinion  states  the  case. 

Price,  for  the  appellants. 

MoEaia.  for  the  appellees. 

By  Court,  Eoglbstov,  J.    The  instnunent  on  which  this  suit 
18  founded  bears  date  the  twenigr-flrst  of  November,  1808,  and 
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was  executed  as  a  deed  of  trust,  or  mortgage,  for  the  purpose 
of  conyejing  certain  lands  to  Henry  Dangerfield,  by  John  Mc- 
Donald, in  trust,  to  secure  the  payment  of  the  sum  of  four 
hundred  and  fifty-three  dollars  and  eighiy-five  cents  to  William 
McGuire;  giving  the  trustee  power  to  sell  the  land  and  pay  the 
claim,  provided  it  should  not  be  paid  on  or  before  the  twenty- 
first  of  November,  1811.  On  the  fifth  of  September,  1817,  after 
the  decease  of  Henry  Dangerfield,  the  original  bill  was  filed, 
praying  for  the  appointment  of  a  new  trustee,  and  for  the  sale 
of  the  land,  to  pay  the  daim. 

In  the  original  bill,  William  McGuire  was  complainant,  and 
John  McDonald  the  only  defendant.  On  the  sixteenth  of 
April,  1828,  after  the  decease  of  William  McGuire,  his  admin- 
istrator, William  Naylor,  filed  a  bill  of  revivor,  in  which  it  was 
stated  that  the  interest  of  John  McDonald  in  the  land  in- 
cluded in  the  deed  of  trust,  had  been  sold  by  George  Bruce,  as 
sheriff  of  the  county,  and  by  McDonald  to  John  Folck;  and 
that  Andrew  Bruce,  as  sheriff,  had  sold  the  same  land  to  Will- 
iam Harness.  The  said  John  Folck,  William  Harness,  George 
Bruce,  and  Andrew  Bruce  were  made  parties. 

In  April,  1825,  an  amended  bill  was  filed,  alleging  that  John 
Folck  had  knowledge  of  the  deed  of  trust,  that  he  was  told  of 
it  by  John  McDonald,  and  that  he  consulted  an  attorney  at  law 
about  the  deed;  that  he  purchased  the  land  from  the  sheriff, 
after  taking  advice  in  regard  to  the  deed;  that  after  the  iand 
was  struck  off  to  him,  and  before  he  paid  for  it,  he  was  in- 
formed that  such  a  paper  purporting  to  be  a  deed  of  trust, 
existed.  Notwithstanding  which  information,  he  paid  the 
money,  and  took  a  deed  from  the  sheriff,  subject  to  the  claim 
of  William  McGuire.  And  that  the  circimistances  of  the  deed 
of  trust  were  known  to  Folck  and  the  sheriff,  before  Folck 
bought  the  land. 

In  the  argument  it  was  admitted  by  the  solicitor  for  the  ap- 
pellants, that  he  must  abandon  all  claim  to  any  benefit  from 
the  lis  pendens,  in  consequence  of  the  exceedingly  dilatory  man- 
ner in  which  this  case  was  conducted.  It  is  theorefore  unneces- 
sary to  make  any  reference  to  what  is  said  in  the  amended  bill, 
or  in  the  answers,  in  relation  to  a  knowledge  on  the  part  of 
Folck  as  to  the  pendency  of  this  suit,  at  the  time  of  his  pur- 
chase. 

By  an  agreement  filed,  it  is  admitted  that  the  land  sold  to 
Harness  is  no  part  of  the  land  included  in  the  deed  of  trust; 
and  his  answer  is  not  sent  up  in  the  record. 
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On  the  twenty-fourth  of  April,  1827,  John  Folck  filed  his 
answer,  m  which  he  alleges  that  he  had  no  personal  knowledge 
of  the  execution  of  the  deed  of  trust  from  John  McDonald  to 
Henry  Dangerfield,  mentioned  in  the  bill.  He  admits  that  he 
purchased  all  the  right,  title,  and  interest  of  John  McDonald 
in  and  to  a  tract  of  land  at  sheriff's  sale,  which  land  he  belieyes 
to  be  the  same  land  conveyed  by  deed  from  McDonald  to 
Dangerfield.  He  admits  also  that  he  had  heard  some  person  or 
persons,  whose  names  he  does  not  recollect,  speak  of  the  exist- 
ence of  this  deed  of  trust  before  his  purchase;  but  he  asserts 
that  he  has  no  recollection  of  his  ever  having  taken  counsel  about 
the  effect  and  operation  of  the  deed  of  trust  prior  to  the  sale; 
and  that  he  had  no  knowledge  of  the  existence  of  the  deed  before 
his  purchase,  except  that  collected  from  the  conyersation  above 
mentioned.  He  states  that  on  the  day  of  the  sale  of  McDonald's 
interest  in  the  land  he  purchased  the  same  at  the  instance  of 
McDonald  and  George  M.  Swann;  that  on  the  same  day,  and 
just  prior  to  the  sale,  he  (Folck)  inquired  of  Bruce,  the  dieriff, 
if  any  such  deed  of  trust  from  McDonald  to  Dangerfield  did 
exist,  and  Bruce  informed  him  that  he  had  no  knowledge  of  any 
such  deed;  that  then  the  land  was  offered  for  sale,  and  he  (Folck) 
became  the  purchaser.  He  denies  that  John  McDonald  ever 
did,  at  any  time  before  the  sale  of  the  land,  disclose  the  exist- 
ence of  any  such  deed  of  trust;  but  admits,  that  shortly  after 
the  sale,  and  before  the  payment  of  the  purchase  money,  John 
McDonald  did  inform  him  of  the  existence  of  such  a  deed.  He 
states,  however,  that  at  the  same  time  McDonald  assured  him 
that  the  money  secured  by  such  deed  of  trust  was  fully  paid, 
and  that  there  was  no  claim  against  the  land  for  any  money  due 
and  unpaid  under  said  deed  of  trust. 

The  agreement  of  counsel  shows  that  the  deed  from  McDonald 
to  Folck,  which  is  referred  to  in  the  bill  of  revivor,  was  executed 
as  confirmation  of  the  sheriff's  deed.  After  the  decease  of  Will* 
iam  Naylor,  the  appellants,  as  administrators  de  bonis  non  of 
William  McGuire,  were  made  parties  complainants  on  the  seventh 
of  March,  1848.  On  the  nineteenth  of  April,  1830,  John  Folck 
filed  a  further  answer,  which  is  very  much  the  same  as  the  one 
ah*eady  mentioned.  John  Folck  died  in  Januaiy,  1841,  and  hia 
administrators  and  heirs  at  law  were  made  parties  defendants. 
The  heirs  at  law  of  Henry  Dangerfield  were  also  made  parties. 
As  the  decision  of  the  case  must  rest  almost  exclusively  upon 
the  bills,  the  answer  of  John  Folck,  and  the  proof  in  regard  to 
the  execution  of  the  instrument  (which  by  common  consent  has 
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was  executed  as  a  deed  of  trust,  or  mortgage,  for  the  purpose 
of  conyejing  certain  lands  to  Henry  Dangerfield,  by  John  Mc^ 
Donald,  in  trust,  to  secure  the  payment  of  the  stim  of  four 
hundred  and  fifty-three  dollars  and  eighiy-five  cents  to  William 
McGuire;  giving  the  trustee  power  to  sell  the  land  and  pay  the 
claim,  proyided  it  should  not  be  paid  on  or  before  the  twenty- 
first  of  November,  1811.  On  the  fifth  of  September,  1817,  after 
the  decease  of  Henry  Dangerfield,  the  original  bill  was  filed, 
praying  for  the  api>ointment  of  a  new  trustee,  and  for  the  sale 
of  the  land,  to  pay  the  daim. 

In  the  original  bill,  William  McGuire  was  complainant,  and 
John  McDonald  the  only  defendant.  On  the  sixteenth  of 
April,  1823,  after  the  decease  of  William  McGuire,  his  admin- 
istrator, William  Naylor,  filed  a  bill  of  reviyor,  in  which  it  was 
stated  that  the  interest  of  John  McDonald  in  the  land  in- 
cluded in  the  deed  of  trust,  had  been  sold  by  George  Bruce,  as 
sheriff  of  the  county,  and  by  McDonald  to  John  Folck;  and 
that  Andrew  Bruce,  as  sheriff,  had  sold  the  same  land  to  Will- 
iam Harness.  The  said  John  Folck,  William  Harness,  George 
Bruce,  and  Andrew  Bruce  were  made  parties. 

In  April,  1825,  an  amended  bill  was  filed,  alleging  that  John 
Folck  had  knowledge  of  the  deed  of  trust,  that  he  was  told  of 
it  by  John  McDonald,  and  that  he  consulted  an  attorney  at  law 
about  the  deed;  that  he  purchased  the  land  from  the  sheriff, 
after  taking  advice  in  regard  to  the  deed;  that  after  the  land 
was  struck  off  to  him,  and  before  he  paid  for  it,  he  was  in- 
formed that  such  a  paper  purporting  to  be  a  deed  of  trost, 
existed.  Notwithstanding  which  information,  he  paid  the 
money,  and  took  a  deed  from  the  sheriff,  subject  to  the  claim 
of  William  McGuire.  And  that  the  circumstuices  of  the  deed 
of  trust  were  known  to  Folck  and  the  sheriff,  before  Folck 
bought  the  land. 

In  the  argument  it  was  admitted  by  the  solicitor  for  the  ap- 
pellants, that  he  must  abandon  all  claim  to  any  benefit  from 
the  lis  pendens,  in  consequence  of  the  exceedingly  dilatory  man- 
ner in  which  this  case  was  conducted.  It  is  therefore  unneces- 
sary to  make  any  reference  to  what  is  said  in  the  amended  bill, 
or  in  the  answers,  in  relation  to  a  knowledge  on  the  part  of 
Folck  as  to  the  pendency  of  this  suit,  at  the  time  of  his  pur- 
chase. 

By  an  agreement  filed,  it  is  admitted  that  the  land  sold  to 
Harness  is  no  part  of  the  land  included  in  the  deed  of  trust; 
and  his  answer  is  not  sent  up  in  the  record. 
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On  the  twenty-fourth  of  Apnl,  1827,  John  Folok  filed  his 
answer,  in  which  he  alleges  that  he  had  no  personal  knowledge 
of  the  execution  of  the  deed  of  trust  from  John  McDonald  to 
Henry  Dangerfield,  mentioned  in  the  bill.  He  admits  that  he 
purchased  all  the  right,  title,  and  interest  of  John  McDonald 
in  and  to  a  tract  of  land  at  sheriff's  sale,  which  land  he  believes 
to  be  the  same  land  conveyed  by  deed  from  McDonald  to 
Dangerfield.  He  admits  also  that  he  had  heard  some  person  or 
persons,  whose  names  he  does  not  recollect,  speak  of  the  exist- 
ence of  this  deed  of  trust  before  his  purchase;  but  he  asserts 
that  he  has  no  recollection  of  his  ever  having  taken  counsel  about 
the  effect  and  operation  of  the  deed  of  trust  prior  to  the  sale; 
and  that  he  had  no  knowledge  of  the  existence  of  the  deed  before 
his  purchase,  except  that  collected  from  the  conversation  above 
mentioned.  He  states  that  on  the  day  of  the  sale  of  McDonald's 
interest  in  the  land  he  purchased  the  same  at  the  instance  of 
McDonald  and  George  M.  Swann;  that  on  the  same  day,  and 
just  prior  to  the  sale,  he  (Folck)  inquired  of  Bruce,  the  dieriff, 
if  any  such  deed  of  trust  from  McDonald  to  Dangerfield  did 
exist,  and  Bruce  informed  him  that  he  had  no  knowledge  of  any 
such  deed;  that  then  the  land  was  offered  for  sale,  and  he  (Folck) 
became  the  purchaser.  He  denies  that  John  McDonald  ever 
did,  at  any  time  before  the  sale  of  the  land,  disclose  the  exist- 
ence of  any  such  deed  of  trust;  but  admits,  that  shortly  after 
the  sale,  and  before  the  payment  of  the  purchase  money,  John 
McDonald  did  inform  him  of  the  existence  of  such  a  deed.  He 
states,  however,  that  at  the  same  time  McDonald  assured  hirn 
that  the  money  secured  by  such  deed  of  trust  was  fully  paid, 
and  that  there  was  no  claim  against  the  land  for  any  money  due 
and  unpaid  under  said  deed  of  trust. 

The  agreement  of  counsel  shows  that  the  deed  from  McDonald 
to  Folck,  which  is  referred  to  in  the  bill  of  revivor,  was  executed 
as  confirmation  of  the  sheriff's  deed.  After  the  decease  of  Will* 
iam  Naylor,  the  appellants,  as  administrators  de  bonis  non  of 
William  McGuire,  were  made  parties  complainants  on  the  seventh 
of  March,  1848.  On  the  nineteenth  of  April,  1830,  John  Folck 
filed  a  further  answer,  which  is  very  much  the  same  as  the  one 
ah'eady  mentioned.  John  Folck  died  in  January,  1841,  and  hia 
administrators  and  heirs  at  law  were  made  parties  defendants. 
The  heirs  at  law  of  Henry  Dangerfield  were  also  made  parties. 
As  the  decision  of  the  case  must  rest  almost  exclusively  upon 
the  bills,  the  answer  of  John  Folck,  and  the  proof  in  regard  to 
the  execution  of  the  instrument  (which  by  common  consent  has 
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been  called  the  deed  of  trust),  it  is  mmeoessaiy  to  notice  the 
other  answers  in  the  cause. 

The  proof  o£Eered  to  establish  the  execution  of  the  deed  of 
trust  is  quite  sufficient.  This  was  not  denied  by  the  solicitor 
for  the  defendants.  But  it  was  conceded  by  the  counsel  on 
both  sides  that  the  acknowledgment  was  defective;  and  that 
although  the  instrument  had  been  actually  recorded  among  the 
land  records  of  the  county,  it  must  be  considered  in  eyeiy  re- 
spect as  if  it  never  had  been  put  upon  record. 

Two  principal  objections  were  urged  against  this  daim.  .  The 
first,  that  the  deed  is  defective,  because  it  was  not  acknowledged 
and  recorded  according  to  the  provisions  of  our  registry  laws; 
and  even  in  a  court  of  equity  the  complainants  can  have  no  relief 
as  against  the  defendants,  except  upon  the  principle  recognized 
in  the  act  of  1785,  c.  72,  sec.  11.  And  as  the  purchase  by  Folck 
was  since  the  deed,  and  the  original  cause  of  action,  on  which 
the  judgment  was  rendered,  under  which  the  sale  was  made  to 
Folck,  came  into  existence  after  the  deed  of  trust,  his  title 
under  the  sheriff's  deed  can  not  be  affected  by  the  claim  of  the 
complainants. 

The  second  objection  is,  that  if  the  deed  of  trust  is  not  ren- 
dered nugatory  upon  the  grounds  taken  in  the  first,  it  still  can 
not  avail  the  complainants,  because  Folck  was  a  bona  fide  pur- 
chaser for  valuable  consideration,  without  notice. 

It  is  veiy  true  that  our  registry  laws  would  seem  strongly  to 
sustain  the  position  assumed  in  the  first  objection.  But  what- 
ever weight  it  might  have  been  entitled  to  fonnerly,  it  is  now 
too  late  to  be  relied  upon  as  a  ground  of  defense.  The  decis- 
ions in  England,  in  the  different  states  of  the  Union,  and  in  our 
own  state,  are  too  numerous  and  too  pointed  in  the  opposite 
direction  to  require  an  argument  to  show  that  an  equitable 
claim,  like  the  one  under  the  present  deed  of  trust,  will  be  en* 
forced  in  a  court  of  equity,  except  against  a  boTiafide  purchaser 
without  notice:  See  2  White  &  Tudor's  Eq.  Cas.,  in  71  L.  L. 
top  p.  163,  in  notes  to  the  case  of  Le  Neve  v.  Le  Neve^  3  Atk. 
646;  Hudson  v.  Warner^  2  Har.  &  G.  415;  Tleman  v.  Poor^  1 
Gill  &  J.  216  [19  Am.  Dec.  225];  Alexander  v.  Ghiselin,  5  GilJ, 
180;  Baynard  v.  Norris,  Id.  468  [46  Am.  Dec.  647];  Wilson  v. 
Turpin,  Id.  59. 

The  second  objection  is  one  of  more  difficulty,  and  will  re- 
quire some  examination.  It  involves  the  question  whether  Folck 
bad  notice  of  the  prior  equity  of  McGuire.  On  this  subject  tiiB 
authorities  are  not  uniform,  and  es})ecially  in  regard  to  the  pre- 
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else  point  arising  in  this  case,  which  is,  whether  information 
given  to  a  purchaser,  which  ought  to  put  him  on  inquiry,  will, 
in  equity,  be  considered  sufficient  notice.  The  decisions  in 
some  of  the  states  have  held  that  to  set  up  an  outstanding  prior 
equity  against  a  recorded  deed,  constructive  notice  would  not 
avail,  but  actual  notice  clearly  proved  would  be  required.  The 
supreme  court  of  the  United  States,  however,  have  said  in  Vat' 
Iter  V.  Hindej  7  Pet.  271 :  "  Yattier's  original  purchase,  then,  can 
not  avail  him,  because  he  was  bound  to  notice  the  equity  of 
Doyle.  But  there  is,  we  think,  much  reason  to  believe  that  he 
had  actual  notice  of  that  equity,  or  at  any  rate,  was  informed  of 
drcumstances  which  ought  to  have  led  to  such  inquiry  as  would 
have  obtained  full  notice."  And  this  is  the  language  of  Chief 
Justice  Marshall.  The  same  principle  is  fully  recognized  in 
Graff  y.  CagUeman,  5  Band.  207  [16  Am.  Dec.  741];  Pendleton  v. 
Fay,  2  Paige,  202;  and  Hardy  v.  Summers,  10  Gill  &  J.  824  [32 
Am.  Dec.  167].  The  last  three  cases  are  cited  in  Baynard  v. 
Norris,  5  GiU,  483  [46  Am.  Dec.  647]. 

And  immediately  following  the  reference  to  those  cases,  the 
court  of  appeals  manifest  their  decided  approval  of  them,  by 
saying:  '*  For  the  establishment  of  so  well-settled  a  principle,  a. 
reference  to  further  authorities  can  not  be  necessary."  Although 
this  species  of  notice  may  be  opposed  by  the  decisions  of  distin-^ 
guished  judges  in  some  of  the  states,  we  do  not  feel  authorized 
to  go  in  opposition  to  the  supreme  court  of  the  United  States 
and  our  own  express  adjudications. 

The  complainants  having  offered  no  proof  on  the  subject  of 
notice,  we  must  look  to  the  answer  of  Folck,  to  ascertain  whether 
it  contains  anything  which  will  supply  the  want  of  evidence  on 
the  part  of  the  complainants.  We  there  find  it  admitted,  that 
after  the  sale,  but  before  payment  of  the  purchase  money,  Folck 
was  informed  of  the  existence  of  the  deed  of  trust  by  McDon- 
ald, but  immediately  following  that  information,  McDonald  de- 
clared that  the  money  intended  to  be  secured  by  the  deed  had 
been  fully  paid.  Here  there  is  positive  and  actual  notice  as  to 
the  existence  of  the  deed.  Did  the  accompanying  information 
as  to  the  payment  of  the  money,  release  Folck  from  the  necessily 
of  making  further  inquiry  in  relation  to  the  truth  of  that  matter  ? 
is  the  important  question. 

Can  it  be  supposed  that  a  man  of  ordinary  prudence  would 
have  made  the  purchase,  under  the  circumstances,  without  ob- 
taining more  satisfactory  information  as  to  the  payment  of  the 
money?    The  man  by  whom  he  was  informed  of  the  payment 


662  Price  v.  McDokald.  [Maryland, 

was,  of  all  othaiB,  most  likely  to  be  tempted  to  misrepresent. 
The  fact  of  his  land  being  sold  under  execution  is  eyidence  of 
his  embarrassed  condition,  and,  of  course,  of  the  improbabiliirf 
of  his  having  paid  or  discharged  the  incumbrance  intended  to 
liave  been  created  by  the  deed.  His  situation  rendered  it  highly 
important  that  the  land  should  bring  as  much  as  possible  at  the 
<sale.  And  he  was  urging  Folck  to  purchase,  as  the  answer 
«hows.  There  is  not  a  word  about  haying  any  receipts  for  the 
money,  nor  is  there  any  excuse  or  reason  assigned  for  not  bay- 
ing them. 

In  Jones  Y.  Smith,  1  Ph.  244;  S.  C,  19  Eng.  Ch.  253,  T.  Smith, 
the  intestate  of  the  defendant,  lent  Dayid  Jones,  the  father  of 
the  plaintiff,  a  sum  of  money,  and  took  a  mortgage  for  the  same 
•on  Jones'  land.  Whilst  the  treaty  for  this  loan  was  going  on, 
David  Jones  informed  Smith  that  there  had  been  a  marriage 
^settlement,  which  included  his  wife's  estate,  but  not  his  own. 
*This  assertion  both  Jones  and  his  wife  offered  to  verify  by 
i  swearing  to  it,  if  necessary.  And  when  Smith  asked  to  see  the 
settlement,  Jones  told  him  that  it  was  in  the  possession  of  his 
wife's  brother,  and  ho  was  afraid  he  could  not  get  it  withoat 
displeasing  his  aunt,  who  was  a  rich  old  lady.  The  lord  chan- 
cellor held  that  this  evidence  did  not  constitute  notice  to  the 
mortgagee.  He  considered  the  question  before  him  to  be 
whether,  where  a  party  is  informed  of  the  existence  of  a  deed, 
which  may  but  does  not  necessarily  affect  the  property  to  be 
xdortgaged,  and  it  is  stated  at  the  time  that  the  properly  is  not 
^affected  by  the  instrument,  but  that  it  relates  to  some  other 
property,  whether,  acting  fairly  and  honestly,  he  believes  the 
statement  is  true,  but  he  is  misled,  and,  in  reality,  the  instru- 
ment does  relate  to  the  property,  he  is  to  be  considered  as  hav- 
ing notice  of  the  contents  of  the  instrument.  On  this  point  he 
-says:  "  Undoubtedly,  where  a  party  has  notice  of  a  deed,  which 
from  the  nature  of  it  must  affect  the  property,  or  is  told  at  the 
time  that  it  does  affect  it,  he  is  considered  to  have  notice  of  the 
<sontents  of  that  deed,  and  of  all  other  deeds  to  which  it  refers; 
but  where  a  party  has  notice  of  a  deed  which  does  not  neces- 
sarily— which  may  or  may  not — affect  the  property,  and  is  told 
that  in  fact  it  does  not  affect  it,  but  relates  to  sozjie  other  prop- 
erty, and  the  party  acts  fairly  in  the  transaction,  and  believes 
ihe  representation  to  be  true,  there  is  no  decision  that  goes  the 
length  of  saying  that  if  he  is  misled,  he  is  fixed  with  notice  of 
the  instrument." 

This  case  was  first  decided  by  Sir  J.  Wigram,  V.  0. :  1  Hare, 
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•43.  His  opinion,  like  that  of  the  lord  chancellor,  was  in  favor 
of  the  defendant  on  the  point  of  notice.  His  decision  is  based 
upon  the  ground  that  a  marriage  settlement  does  not  of  neces- 
sity include  the  husband's  estate,  and  that  information  of  a 
■settlement,  accompanied  by  an  insurance  from  husband  and 
wife  that  the  husband's  estate  is  not  affected  by  it,  does  not  im- 
pose upon  the  purchaser  the  obligation  to  make  further  inquiry, 
ISO  that  his  failure  to  do  so  will  fix  upon  him  constructiTe  notice 
of  the  true  character  of  the  settlement,  if,  in  fact,  the  hus- 
band's estate  is  included.  He  thinks  if  this  would  be  notice,  it 
might,  with  equal  propriety,  be  said  that  the  marriage  itself 
should  be  sufficient  to  create  the  necessity  of  inquiring  whether 
there  is  not  a  settlement.  And  if  so,  then  if  a  man  deals  with 
his  neighbor  without  knowing  he  is  married,  the  Tice-chancellor 
seems  to  think  that  a  purchaser  should,  upon  the  same  princi- 
ple, be  affected  with  notice  of  his  marriage,  and  thence  with 
notice  of  the  marriage  settlement  (if  any),  and  thence  with 
notice  of  the  contents  of  the  settlement.  Thus  it  will  be  seen, 
that  this  case,  in  the  very  point  on  which  it  turned,  was  essen- 
tially unlike  the  one  before  us.  Here  the  information  was  of  a 
deed,  which,  the  purchaser  was  informed,  included  the  very  land 
about  to  be  sold  to  him. 

In  WhUbread  y.  Jordan,  1  You.  &  Coll.  303,  cited  in  Coote's 
Iiaw  of  Mortgage,  375,  in  69  L.  L.,  Boulnoes,  one  of  the  de- 
fendants, received  from  Jordan,  the  other  defendant,  a  legal 
mortgage  of  copyholds,  to  secure  a  former  debt  and  a  &esh  ad- 
vance. At  the  time,  Boulnoes  knew  that  Jordan  was  indebted  to 
the  plaintiffs,  who  were  brewers,  and  that  it  was  their  practice 
*  to  take  a  deposit  of  title  deeds,  to  secure  the  money  due  to  them. 
Boulnoes  inquired  whether  there  had  been  such  a  deposit,  and 
was  informed  there  had  not,  but  was  assured,  '*  that  the  plaint- 
iffs had  taken  a  note  of  hand  merely,  and  that  the  property  was 
unincumbered."  He  was  also  informed  by  Jordan  that  the 
copies  of  court  were  absent,  because  he  had  lost  or  mislaid 
them.  Boulnoes  was  held  bound,  in  consequence  of  his  not 
having  inquired  of  the  plaintiffs. 

This  case,'  Coote  says,  has  been  questioned,  and  refers  to 
Sugd.  on  Vend.,  11th  ed.,  1054.  However,  he  proceeds  to  re- 
mark: ^*  But  the  decision  was  approved  by  Lord  Lyndhurst,  on 
the  hearing  of  the  case  of  Jones  v.  Smithy  1  Ph.  244,  on  appeal." 
In  commenting  upon  WhUbread  v.  Jordan,  supra,  the  lord  chan- 
cellor evidently  approves  of  the  conclusion  of  the  learned  judge, 
who,  in  deciding  the  case,  said  that  **  the  facts  of  the  case  wore 
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such  as  to  amount  to  negligence  of  so  gross  a  nature  that  ii 
would  be  a  cloak  to  fraud  if  it  were  permitted:"  19  Eng.  CL. 
255. 

We  do  not  design  either  to  affirm  or  deny  the  principle  in- 
TojTved  in  the  point  of  this  case,  arising  from  the  habit  of  iJie 
brewers.  It  has  been  referred  to,  for  the  purpose  of  showing 
the  extent  to  which  the  English  courts  have  gone,  on  the  sub- 
ject of  constructiTe  notice,  in  consequence  of  a  failure  to  make 
proper  inquiry.  This  case,  and  the  reasoning  of  the  lord  chan- 
cellor in  Jones  y.  Smith,  supra,  we  think,  establish  the  principle, 
that  if  a  party  has  knowledge  of  the  existence  of  an  instrument,, 
which  actually  does  affect  the  land,  but  not  being  one  of  such 
a  character  that  there  may  be  some  doubt  whether  the  land  is 
included  or  not,  he  will  be  charged  with  full  notice  of  the  in- 
strument, in  regard  to  its  contents  and  effect,  if  he  fails  to  make 
suitable  inquiry.  And  that,  although  the  party  whose  interest 
would  prompt  him  to  misrepresent,  should  assert  that  the  in- 
cumbrance was  paid  off  or  discharged,  without  furnishing  any 
proof  whatever,  or  referring  to  any  circumstances  in  support  of 
his  assertion,  the  purchaser  or  mortgagee  who  fails  to  make 
further  inquiry  will  nevertheless  be  guilty  of  such  degree  of 
negligence  that  he  will  be  considered  as  having  notice. 

The  principle  here  advanced  is  very  fully  sustained  in  the  case 
of  Hudson  V.  Warner,  2  Har.  &  G.  415.  There  W.  Warner  aod 
W.  Vance  obtained  from  J.  &  T.  Vance  a  mortgage  on  per- 
sonal property,  which  they  neglected  to  have  recorded.  After- 
wards a  mortgage  was  given  upon  the  same  property,  or  a  part 
thereof,  to  Hudson  &  Co.,  which  was  recorded  immediately 
upon  its  execution.  The  suit  was  instituted  to  enforce  the  first 
mortgage,  upon  the  ground  of  notice  to  the  secOnd  mort- 
gagees, which  was  expressly  charged  in  the  bill.  The  answer 
of  Hudson  denied  that  when  he  received  the  bill  of  sale  he 
had  any  notice  of  any  prior,  legal,  or  equitable  incumbrance 
upon  the  property,  in  favor  of  the  complainants,  or  either  of 
them.  He  also  alleged  that  he  had  no  notice  of  any  delivery  or 
pretended  delivery  to  the  complainants,  or  either  of  them,  or  to 
any  person  on  their  account;  except  only  the  book  of  accounts 
of  the  firm  of  J.  &  T.  Vance,  and  other  evidence  of  debts  due 
the  firm,  which  were  referred  to  in  the  defendant's  bill  of  sale 
as  being  in  the  possession  of  W.  Warner,  and  which  T.  Vance 
represented  to  the  defendant  amounted  to  forty  thousand  dol« 
lars  and  upwards,  and  as  being  more  than  enough  to  satisfy  aU 
the  debts  of  the  firm:  but  that  the  books  and  evidences  of 
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debts  were  then  nnjustly  withheld  from  him  (the  Baid  Vance) 
by  W.  Warner. 

The  answer  also  asserts  that  preyious  to  the  execution  of  the 
second  bill  of  sale  the  defendant  (H.  Hudson)  inquired  of  T. 
Vance  whether  there  were  any  outstanding  incumbrances  on  the 
property,  ''and  was  informed  by  him  that  indorsements  had 
heretofore  been  made  by  Warren  for  J.  &  T.  Vance,  and  a 
contract  given  to  him,  accompanied  with  a  bill  of  sale  upon 
some  part  of  their  property,  but  what  part  he  did  not  state,  but 
said  that  Warner  had  never  been  called  upon  to  pay  any  of  the 
notes  of  J.  &  T.  Vance,  and  that  the  security  which  had  thus 
been  given  to  him,  and  the  said,  pretended  bill  of  sale,  were  of 
no  avail,  and  had  not  been  recorded,  but  were  null,  fraudulent, 
and  void.''  The  defendant  further  stated  that  Vance  asserted 
there  was  no  valuable  consideration  for  the  first  bill  of  sale:  that 
it  "  could  not  impair  the  security  he  then  proposed  to  give  to 
the  defendant,  even  as  to  the  books  of  accounts  and  securities 
then  in  the  hands  and  possession  of  Warner,  and  much  less  in- 
cumber in  any  way  the  books  and  stationery  then  in  the  store 
No.  178  Market  street,  and  the  rooms  and  warehouses  adjacent 
thereto;  which  he  then  agreed  to  transfer  to  the  defendant  by 
the  bill  of  sale  as  aforesaid,  and  whereof  the  said  Vance  then 
appeared  and  represented  himself  to  be  in  the  sole  and  exclusive 
possession  for  and  on  account  of  the  firm  of  J.  &  T.  Vance." 
And  the  defendant  asserted  positively  that  he  believed  the  in- 
formation so  given  to  him  by  Vance. 

The  court  held  Hudson  bound  by  the  notice,  notwithstanding 
the  positive  statement  in  the  answer  as  to  his  belief  of  the  truth 
of  the  information  given  to  him  by  Vance:  which  information 
was  in  express  terms,  that  no  advances  or  payment  had  been 
made  upon  the  indorsements,  which  were  the  foundation  of  the 
first  bill  of  sale;  that  the  instrument  was  without  consideration; 
that  it  was  not  binding  even  upon  the  book  of  accounts,  and 
other  evidences  of  debt  mentioned  in  the  second  bill  of  sale;  and 
especially  that  it  was  no  incumbrance  upon  the  books  and  sta- 
tionery then  in  the  possession  of  Vance  and  intended  to  be 
transferred  to  the  defendant.  Indeed,  the  court,  in  their  opin- 
ion, consider  the  answer  as  alleging  that  the  defendant  was  in- 
formed ''that  nothing  was  due  upon  the  conveyance."  But 
they  ask  the  important  question,  From  whom  did  he  derive  this 
information  ?  And  they  answer  it  by  saying:  "  From  his  cred- 
itor [which  should  be  debtor],  who  was  then  pressed  to  give 
him  security  for  his  debt.     Ought  he  to  have  confided  in  such 
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an  interested  representation  from  one  whom  common  sagacity 
might  have  admonished  would  very  naturally  be  inclined  to  rid 
himself  of  the  pressing  solicitations  of  importunate  creditors  bj 
the  most  favorable  representations  of  the  unincumbered  and 
unshackled  condition  of  his  estate  ?  " 

It  is  perfecUj  evident  that  the  court  considered  Hudson 
guilty  of  great  negligence,  and  by  no  means  excused  from  the 
obligation  of  making  further  inquiry,  in  consequence  of  the  in- 
formation he  received  from  Vance.  They  say,  on  this  point:  "If 
Hudson  could  have  supported  by  testimony  what  he  has  set  up 
in  avoidance  of  this  notice,  his  claim  would  have  been  presented 
in  a  very  different  view  before  this  court.  Could  he  have  estab- 
lished the  fact  that  he  had  made  the  inquiiy  of  Warner  into  the 
nature  his  claim  and  lien,  and  had  been  led  by  Warner  to  believe 
that  his  incumbrances  were  removed,  equity  would  never  inter- 
pose to  invalidate  his  claim.  But  these  facts  were  necessary  to 
have  been  established,  as  iixey  constituted  the  only  effective  part 
of  his  defense,  and  it  is  scarcely  necessary  to  say  that  his  an- 
swer can  furnish  no  evidence  of  these  facts." 

It  has,  however,  been  said  that  the  bill  in  the  present  case 
charges  notice,  and  that  the  answer  in  that  respect  is  responsive 
to  the  bill,  and  must  be  considered  as  true.  And  that,  therefore, 
the  admission  of  notice  must  be  taken  in  connection  with  the 
statement  of  the  simultaneous  information,  as  to  the  discharge 
or  payment  of  the  claim  under  the  deed  of  trust,  which  released 
Folck  from  the  necessity  of  inquiring  further  into  the  matter. 

It  will  be  seen  that  the  bill,  in  the  case  of  Eudaan  v.  Warner, 
supra,  charged  notice.  The  answer,  therefore,  was  as  much 
responsive  on  that  point  as  in  the  case  before  us.  The  court 
nevertheless  relied  upon  the  answer,  as  admitting  notice  to  the 
defendant,  before  the  bill  of  sale  was  given  to  him,  that  Warner 
and  Yance  had  received  a  conveyance.  And  yet  they  did  not, 
upon  the  allegation  of  a  defensive  character  in  the  answer,  con- 
sider the  defendant  relieved  from  the  obligation  to  make  inquiiy. 
It  is  true  the  court  do  not  rely  exclusively  upon  the  admission 
in  the  answer  as  proof  of  notice,  but  they  lay  much  stress  on 
that  admission.  Their  language,  on  page  429,  is,  '*  The  answer 
distinctly  admits  the  notice."  And  on  page  430,  they  speak  of 
the  answer,  in  connection  with  other  matters,  as  leading  irre- 
sistibly to  the  conclusion  that  Hudson  had  such  notice  as 
would  affect  his  conscience,  and  that  there  existed  some  pre- 
existing equity. 

A  refusal  to  permit  the  answer  of  Folck  to  excuse  him  for  not 
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having  made  further  inquiry  does  not  at  all  violate  the  rule» 
^which  requires  that  the  statements  in  an  answer,  responsive  to 
the  bill,  are  to  be  received  as  true.  We  concede  it  to  be  true, 
as  stated,  that  McDonald  did  inform  Folck  that  the  money 
secured  by  the  deed  of  trust  v^as  fully  paid,  and  that  there  was 
no  claim  against  the  land  for  any  money  due  and  unpaid  under 
said  deed.  But  admitting  that  he  was  so  informed,  he  was  not 
justified  in  relying  upon  such  information  coming  from  such  a 
source.  And  failing  to  make  proper  inquiry,  he  was  guilty  of 
negligence  to  a  degree  which  must  charge  him  vrith  notice  of 
the  lien  and  of  its  continuing  existence;  especially  as  he  was 
informed  that  the  deed  was  designed  to  create  an  incumbrance 
upon  the  very  land  he  was  about  to  purchase;  and  the  informa- 
tion he  received,  as  to  the  discharge  of  that  incumbrance,  rested 
solely  upon  the  naked  assertion  of  McDonald,  unsupported  by 
a  particle  of  evidence  or  any  circumstance  whatever,  or  even  an 
allusion  to  any. 

Notice  prior  to  payment  of  the  purchase  money  will  bind  a 
party  as  effectually  as  if  he  had  received  it  before  his  purchase: 
2  White  &  Tudor's  Eq.  Cas.,  in  71  L.  L.,  top  p.  77,  78,  116. 

This  view  of  the  subject  being  sufficient  to  decide  the  case, 
we  refrain  from  saying  anything  in  regard  to  the  other  points 
presented  in  argument. 

The  decree  of  the  county  court  must  be  reversed  and  the 
cause  remanded,  with  instruction  to  the  circuit  court  for  Alle- 
ghany county,  to  pass  a  decree  allowing  the  claim  of  the  com- 
plainants, appointing  a  trustee  for  the  sale  of  the  land  men- 
tioned in  the  proceedings,  so  that  the  proceeds  thereof  may  be 
applied  to  the  discharge  of  said  [claim,  so  far  as  the  proceeds 
may  be  requisite  for  that  purpose,  and  also  to  the  payment  of 
the  costs:  provided  the  claim  with  the  costs  shall  not  be  paid  or 
brought  into  court,  within  a  reasonable  time,  to  be  set  forth  in 
such  decree.  And  this  court  will  sign  a  decree  in  accordance 
with  these  principles. 

Decree  reversed  and  cause  remanded. 


CoNSTKironvx  Nones  or  Pbiob  Titlb,  Pabtt  has  Who  BiooMn 
AwABX  or  GiROUusTANCss  which  shoald  put  him  on  inqnuy.  Poflteanon 
as  notioe  of  poesessor'a  title:  See  McLaughlin  y.  Shepherd^  52  Am.  Dec.  646, 
and  note,  collecting  prior  cases.  A  party  is  affected  with  notioe  who  be- 
comes aware  of  facts,  which,  if  inquired  into  with  ordinary  diligence,  T«biild 
have  led  to  the  required  fact:  Chapman  v.  OlaaaeU^  48  Id.  41,  and  note  citing 
prior  cases.  The  principal  case  is  cited  to  this  point  as  affecting  a  party  with 
notice  of  an  equitable  title  or  unrecorded  daim,  in  Baxter  v.  SeweU,  3  Md. 
841;  MUU'c.  Matthews.  7  Id.  326;  Orten  v.  Ekuiy  et  aL,Z9  Id.  229;  Abram^ 
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el  a/,  y.  Sheehem,  40  Id.  467;  and  as  affecting  an  indorsee  of  a  promiasory  note 
with  notice  of  prior  equities,  in  Trutt  EaUUe  qf  Woods,  Weeks  A  Co,,  52  Id. 
652.  In  OenercU  Ins.  Co.  v.  United  States  Inn.  Co.,  10  Id.  525,  it  is  held,  cit- 
ing the  principal  case,  that  to  affect  a  party  with  notice  of  a  prior  unrecorded 
equity,  at  least  such  circumstances  must  be  proYed  as  would  have  been  suf- 
ficient to  put  the  party  on  inquiry. 

NoTiCB  Received  before  Pathsnt  of  Purchase  Moket  avoids  the  plea 
of  bonajide  purchaser  without  notice:  See  Bush  v.  BusJt,  51  Am.  Dec  075. 

Unrecorded  Deed  is  Good  aoainst  Aix  except  Bona  Fide  Purchabbbs 
WITHOUT  Notice:  See  Vase  v.  Morton,  50  Am.  Dec.  750,  and  note  collecting 
prior  cases.  The  principal  case  is  cited  to  the  point  that  knowledge  in  fact 
of  the  prior  unrecorded  conveyance  is  equivalent  to  registration,  in  Insolvent 
Estate  qf  Conrad  Leiman^  32  Md.  244;  to  the  point  that  an  unrecorded  trust 
deed,  if  valid  against  the  party  declaring  the  trust  and  his  repreaentatiyes, 
will  be  enforced  against  his  general  creditors,  in  Carson  v.  Phelps,  40  Id.  99; 
and  to  the  point  that  defective  registration  is  no  registration,  and  can  not 
affect  a  bonajide  purchaser  without  notice,  in  Brydon  v.  CasHjjbett  et  aL,  Id. 
337;  Johns  v.  8coU,  5  Id.  81. 

Kboordiko  Deed  Defectivelt  Acknowledged  is  Nuoatort:  Hemdon 
V.  Kimball 1 50  Am.  Dec.  406;  Chateau  v.  Jones,  Id.  400,  and  notes  citing  prior 


Kesponsive  Answer  in  Equity  is  Evidence  for  Defendant:  See  Com- 
monwealth ex  rel,  Claghom  v.  CuUen^  53  Am.  Dec.  450,  and  note  citing  prior 
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Pabtt  Selling  Ppofertt  Lying  within  Limits  of  City,  and  in  the  con- 
veyance bounding  such  property  by  streets,  designated  as  snch  in  the 
conveyance,  or  on  a  map  made  by  the  city  or  by  the  owner  of  the  prop- 
erty, impliedly  covenants  that  the  purchaser  shall  have  the  use  of  such 
streets,  although  at  the  time  of  the  sale  they  are  unopened. 

Injunction  will  be  Granted  against  Trespass  producing  misehief  whidi 
reaches  to  the  very  substance  and  value  of  the  estate,  and  goes  to  the 
destruction  of  it  in  the  character  in  which  it  is  enjoyed. 

Injunction  will  be  Granted  to  Restrain  Any  Obstruction  which  de- 
nies the  exercise  and  use  of  right  of  way  over  a  street  to  which  com- 
plainant is  entitled,  as  it  works  irreparable  mischief  to  the  street  as  a 
street. 

Irreparable  Injury  may  Follow  from  OBSTRUonoN  of  City  Street 
which  would  not  ensue  in  case  of  a  country  road.  The  nature  of  a  right 
sought  to  be  protected  by  injunction  should  be  kept  in  view. 

Acts  of  Maryland  Assembly  Relative  to  Power  of  Municipal  Au- 
thorities OF  Baltimors  to  open  streets  do  not  entitle  one  as  a  matter 
'of  right  to  have  a  particular  street  opened  by  direction  of  oorporate  au- 
thorities, and  therefore  it  can  not  be  urged  that  a  bill  for  sudi  relief  ii 
not  maintainable  in  equity,  because  complainant  has  a  remedy  with  the 
municipal  authorities. 
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Plea  of  Limitations  Bblied  on  in  Answzb  is  not  svailaUa  on  a  motion 
to  dissolve  an  injnnction. 

It  is  Sufficient  Atehmknt  that  Injubt  is  Trkbp arable  in  a  bill  for  in- 
junction to  allege  that  the  obstruction  complained  of  works  to  complain- 
ant's great  injury  and  in  manifest  violation  of  the  obligations  of  the 
party  against  whom  injunction  is  sought. 

Sufficient  Facts  must  be  Stated  in  Bill  fob  Injunohon  to  restrain 
irreparable  injury  to  show  that  such  injury  will  result  from  the  act  com- 
plained of. 

Complainant  must  Allege  in  Bill  fob  Injunction  against  Obstruc- 
tions to  Use  of  his  property,  that  he  uses  such  property*  and  that  such 
use  has  been  interfered  with. 

Equity  can  not  Enjoin  One  fbom  Exercise  of  Right,  which  belongs 
to  him  in  common  with  other  owners  of  property  in  a  city,  of  applying 
to  the  city  authorities  to  open  a  street,  he  not  having  bomid  himself  by 
any  contract  not  to  do  so. 

Bill  in  equity  to  obtain  the  removal  of  an  obstruction  placed 
in  a  forty-fiye-foot  street  in  Baltimore  by  FlannigaiQ,  the  heirs 
of  Samuel  Trimble,  and  their  tenant  Taylor,  to  obtain  an  injunc- 
tion against  the  erection  of  further  obstructions,  and  for  other 
relief.  The  location  of  the  property  and  the  adjoining  streets  is 
shown  in  the  accompanying  diagram.  White  avers  in  his 
original  bill  that  when  the  real  estate  of  Thomas  McEldeiiy, 
deceased,  was  divided  by  the  commissioners,  they  laid  out  sev- 
eral streets  through  the  property,  and  among  them  a  forfy-five- 
foot  street  extending  from  Wilkes  street  to  the  twenty-two-foot 
street,  as  shown  in  the  diagram,  the  latter  street  being  also  one 
of  the  streets  laid  out  by  the  commissioners.  Thef  heirs  entered 
into  possession  of  their  lots,  and  held  them  as  bounding  on  the 
streets  so  laid  out,  and  conveyed  them  as  bounding  in  the  same 
manner.  White  held  lot  128  under  a  conveyance  from  the  heirs 
of  one  Oliver,  who  had  received  this  lot  under  a  deed  from  one 
of  the  McElderry  heirs,  which  described  it  as  bounding  on  the 
forty-five-foot  street.  Lots  129, 130, 131,  and  132  were  owned 
by  the  defendants  Flannigain  and  the  heirs  of  Samuel  Trimble  as 
tenants  in  common,  under  a  deed  describing  them  as  bounding 
on  the  forty-five-foot  street.  The  bill  then  avers  that  Flan- 
nigain, in  behalf  of  himself  and  his  co-tenants,  maintains  fences 
extending  across  the  forty-five-foot  street  to  the  edge  of  Union 
dock,  and  occupies  more  or  less  the  whole  of  the  roadway  in  the 
intervening  space  with  lumber,  thereby  effectually  obstructing 
all  passage  along  the  f oriy-five-f oot  street  to  and  from  complain- 
ant's lot  and  wharf.  The  bill  prays  that  these  obstructions  be 
removed,  and  the  further  erection  of  fences  and  obstmotiona 
perpetually  enjoined,  and  also  for  general  relief;  and  in  the 
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mean  while  prays  a  temporary  injunction  against  the  erection  of 
any  farther  obstructions  by  defendants.  The  temporary  injunc- 
tion was  granted.  A  supplemental  bill  was  filed  by  White 
for  an  injunction  enjoining  Flannigain  from  applying  to  (he 
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A,  location  of  obstraction  aoroa  the  ilraet 
a<i,  bb,  fences  constructed  by  Flftiwiigain. 

oiiy  authorities  to  open  the  f  orty-five-f oot  street  to  the  water^s 
edge.  This  injunction  was  also  granted.  Flannigain's  answer 
denies  that  the  heirs  of  McElderiy  ever  recognized  the  forty- 
fiye-foot  street  except  by  the  conveyances  set  out  in  the  bill*   It 
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avers  that  the  complainant  had  never  used  the  foriy-five-foot 
street  as  a  means  of  access  to  his  lot  and  wharf,  nor  had  any  one 
else;  bat  that  he  had  access  to  his  lot  and  wharf  bj  a  twenty- 
foot  way,  described  as  shown  in  the  diagram,  by  the  permission 
of  the  defendants,  and  they  had  never  obstructed  his  use  of  it. 
Flannigain  further  averred  that  he  and  his  grantors  had  always 
occupied  the  forty-five-foot  street  as  private  property,  and  in 
the  manner  alleged  in  the  bill;  that  he  and  his  grantors  had 
been  in  the  adverse  possession  thereof  during  more  than  twenty 
years  prior  to  the  institution  of  this  suit,  and  pleaded  limita- 
tions. He  then  pleaded  that  the  court  had  no  jurisdiction,  for 
the  power  to  open  streets  was  exclusively  in  the  mayor  and  city 
council  of  Baltimore.  The  defendant  Taylor,  tenant  of  Flanni- 
gain and  Trimble's  heirs,  averred  in  his  answer,  in  addition  to 
the  averments  of  Flannigain,  that  complainant's  remedy  was  at 
law.  Upon  the  filing  of  the  answers  the  injunctions  granted  on 
the  bills  were  dissolved;  and  this  is  an  appeal  from  the  orders 
of  dissolution.     The  argument  was  upon  the  bill  and  answers. 

Campbell  and  Johnson,  for  the  appellant. 

OUl  and  Schley,  for  the  appellees. 

By  Court,  Le  Gbaio),  C.  J.  The  order  which  we  pass  in  this 
cause  makes  it  our  duty,  under  the  act  of  1832,  chapter  302,  to 
dispose  of  all  the  questions  which  may  arise  out  of  the  record. 

Several  objections  have  been  urged  to  the  equity  set  up  in  the 
bill  of  complaint.  These  are  as  follows:  1.  That  the  street  in 
question  is  not  such  a  street  as  gives  to  the  complainant  any 
right  to  its  use.  2.  That  if  i  t  be  such  a  street,  yet  the  complain- 
ant has  mistaken  his  remedy,  which,  it  is  claimed,  is  at  law,  and 
not  in  equity.    3.  That  the  averments  in  the  bill  are  insufficient. 

We  propose  briefly  to  examine  these  points  of  objection  in  the 
order  in  which  we  have  stated  them.  It  is  alleged  in  the  bill, 
and  admitted  in  the  answer,  that  the  locus  in  question,  and  also 
the  neighboring  possessions  of  complainant  and  defendants, 
were  originally  the  property  of  the  late  Thomas  McEldeny,  and 
that  it  was  divided,  laid  off,  and  sold  to  the  present  owners,  aa 
bounding  on  and  calling  for  the  streets  delineated  on  the  plat 
which  accompanies,  and  is,  in  fact,  a  part  of  the  pleadings  in 
the  cause. 

The  question,  then,  is.  What  is  the  effect  of  such  division  and 
sale?  We  hold  that  where  a  party  sells  property  lying  within 
the  limits  of  a  city,  and  in  the  conveyance  bounds  such  prop- 
erty by  streets  designated  as  efuch  in  the  conveyance^  or  on  a  map 
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made  by  the  city  or  by  the  owner  of  the  property,  such  sale  im- 
plies, necessarily,  a  covenant  that  the  purchaser  shall  have  the  use 
of  such  streets.  The  value  of  property  within  a  city  is,  as  is  well 
known,  much  enhanced  by  the  number  of  its  feet  which  may 
bound  on  streets,  either  private  or  public,  and  the  fact  is  noto- 
lious  that  proprietors  of  land,  with  the  view  of  increasing  the 
value  of  it,  very  frequently  divide  it  so  as  to  establish  streets  at 
points  where  there  are  none,  under  the  authority  of  the  corpo- 
ration. When  a  sale,  therefore,  is  made  in  conformity  with  such 
plan,  it  seems  to  be  but  plain  justice  to  insist  that  the  vendor, 
and  all  claiming  under  him,  should  be  held  bound  by  the  lines 
and  designations  by  which  the  property  has  been  sold.  This 
doctrine  is  fully  established  by  a  number  of  adjudications,  but 
a  few  of  which,  however,  we  deem  it  necessary  to  notice. 

In  the  matter  of  the  application  of  the  mayor,  etc., in  relation 
to  the  extension  of  Lewis  street,  in  the  city  of  New  York,  In  re 
Lewis  Street,  2  Wend.  475,  the  court  say  they  "  are,  therefore, 
of  opinion,  that  when  a  building  lot  is  sold,  bounded  on  a  street 
in  the  city  of  New  York,  designated  as  such  upon  the  map  of 
the  city,  or  on  a  map  made  by  the  owner  of  lands,  in  reference 
to  which  sales  are  made,  although  the  street  remains  at  the  time 
unopened,  under  the  authority  of  the  corporation,  a  covenant 
may  well  be  implied  that  the  purchaser  shall  have  an  easement 
or  right  of  way  in  the  street,  to  the  full  extent  of  its  dimensions.'' 

According  to  this  authority,  the  sale  made  by  the  heirs  of 
Thomas  McEldeny  gave  to  the  purchasers,  by  virtue  of  an  im- 
plied covenant,  an  easement  or  right  of  way  to  the  foriy-five-foot 
street  designated  on  the  plat  to  the  full  extent  of  its  dimensions; 
a  right  in  no  way  affected  by  the  circumstance  that  at  the  tame 
of  sale  the  particular  street  was  unopened. 

The  same  doctrine  is  recognized  and  established  in  Parker  v. 
Smiths  17  Mass.  415  [9  Am.  Dec.  157].  The  court  there  say: 
**  The  principal  question  in  this  case  arises  upon  the  construc- 
tion of  the  deed  of  Joseph  Bussell  to  Benjamin  Taber,  in  which 
he  conveys  a  piece  of  land  in  what  is  now  the  town  of  New  Bed- 
ford, bounding  southwardly  and  westwardly  on  a  way  or  street. 
By  this  description  the  grantor  and  his  heirs  are  estopped  from 
denying  that  there  is  a  street  or  way  to  the  extent  of  the  land 
on  those  two  sides.  We  consider  this  to  be  not  merely  a  descrip- 
tion, but  an  implied  covenant  that  there  are  such  streets/' 

The  defendants  in  the  case  now  before  the  court  admit  toe 
sale,  according  to  the  pretensions  of  the  complainant,  and  de- 
duce their  own  titles  from  the  same  source,  exhibiting,  by  th0 
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convejanceB  under  whieli  they  hold,  a  recognition  of  the  exist- 
ence of  the  f oriy-five-foot  street.  If,  then,  the  case  of  Parker  t. 
Smiihf  supra,  be  law,  and  we  regard  it  as  such,  the  defendanta, 
in  the  absence  of  all  title  but  that  derived  from  McEldeny,  are 
estopped  from  denying  there  is  such  a  street  as  that  over  which 
the  complainant  claims  a  right  of  way.  The  principle  of  Parkm 
T.  bmiih  is  reaffirmed  in  Emerson  v.  WUey,  10  Pick.  8I69  in 
which  it  was  held  that  such  a  call  for  a  street  is  not  mere  mattei 
of  description,  but  an  implied  covenant  that  there  is  such  a  street. 

But  it  is  said  these  views  are  in  conflict  with  the  doctrine  laid 
down  in  Underwood  v.  Stuyvesani,  19  Johns.  186  [10  Am.  Dec. 
215],  We  think  not.  That  case  was  decided  on  the  ground 
that  the  streets  therein  referred  to  were  laid  out  on  the  contin- 
gency that  they  would  be  adopted  by  the  local  authorities :  Wyman 
▼.  Mayor  etc,  of  New  York,  11  Wend.  500. 

It  is  supposed,  however,  that  the  case  of  Howard  v.  Bogers,  4 
Har.  &,  J.  278,  is  an  authority  conclusive  against  the  appellant 
upon  this  question.  On  a  careful  examination  of  the  record  in 
that  case,  we  find  it  is  different,  in  an  essential  particular,  from 
the  statement  in  the  printed  report.  The  object  of  Colonel 
Howard  was  to  lay  off  a  public  square  for  the  use  of  the  state, 
in  the  event  of  the  removal  of  the  seat  of  government  from 
Annapolis  to  Baltimore;  and  the  record  shows  such  to  have  been 
the  public  square  contemplated  by  him,  and  not  that  it  was,  in 
any  event,  to  be  dedicated  to  the  public  use  of  the  city  of  Balti- 
more. 

The  case  appears  to  us  to  be  within  the  principle  of  Under- 
wood V.  Stuyvesani,  mipra,  where  the  lot  was  sold  as  bounding 
on  a  street,  and  which  the  purchaser  took  subject  to  the  con- 
tingency of  its  being  adopted  as  a  public  street  by  the  author- 
ities of  New  York.  If  the  seat  of  government  had  been  removed 
to  Baltimore,  and  that  lot  had  been  selected  for  the  public 
buildings.  Colonel  Howard  could  not  have  resisted  a  claim  to 
have  it  so  dedicated.  The  lot  sold  to  Bogers  called  for  Ger- 
man street,  which  street  bounds  on  the  square  intended  for 
public  uses.  If  Qerman  street  had  been  then,  for  the  first  time, 
laid  off  on  the  plat  mentioned  in  the  record,  Colonel  Howard 
could  not  have  rightfully  closed  or  refused  to  have  opened  it; 
his  vendee  having  purchased  under  an  implied  agreement  that 
he  should  have  that  right  of  way  along  the  front  of  his  lot. 
And  if,  as  we  presume  was  the  case,  German  street  was  then  a 
public  street,  the  reference  to  it  must  be  taken  as  merely  de- 
scriptive of  the  location  of  Rogers'  lot. 
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The  next  question  presented  for  our  consideiation  is,  whether 
equity  will  interpose,  by  injunction,  to  protect  the  right  of  waj 
of  the  complainant. 

It  is  contended,  on  the  part  of  the  defendants,  that  even  if 
the  complainant  be  entitled  to  use  the  street  in  passing  to  and 
from  his  lot  and  wharf,  yet  he  has  mistaken  his  remedy  in 
invoking  the  extraordinary  forms  of  a  court  of  equity,  and  that 
he  would  have  sought  redress,  if  entitled  to  any,  at  law,  which 
is  capable  of  giving  him  complete  and  adequate  relief.  In  sup- 
port of  this  view,  the  case  of  Amelung  v.  Seekamp,  9  Gill,  &  J. 
468,  and  the  case  of  HamiUon  v.  Ely^  4  Oill,  84,  are  relied  on. 
We  do  not  concur  in  the  construction  which  has  been  placed  on 
these  cases  by  the  court  below,  and  by  the  counsel  for  defend- 
ants. 

We  understand  the  case  of  EdmiUon  v.  Ely,  supra,  as  merely 
affirming  the  principle  previously  laid  down  in  the  case  of 
Amelung  v.  Seehamp,  supra,  which  we  take  to  be  this:  that  a 
court  of  equity  will  not,  as  a  general  rule,  interfere  by  injunc- 
tion to  restrain  a  mere  trespass  pending  litigation  at  law,  to  tiy 
the  title  to  land;  but  that  it  will  so  interfere  under  certain  cir- 
cumstances, which  are,  as  enumerated  by  the  court  of  appeals, 
under  its  late  organization:  1.  To  prevent  irreparable  mischief 
or  ruin;  2.  To  prevent  a  multiplicity  of  suits;  3.  Where  it  is 
required  by  some  peculiar  circumstances. 

In  the  case  of  Amelung  v.  Seekamp,  supra,  the  court  adopted 
the  views  of  Chancellor  Kent,  in  Jerome  v.  Boss,  7  Johns.  Ch. 
815  [11  Am.  Dec.  484],  and  also  the  views  of  Justice  Story,  in 
his  work  on  equity  jurisprudence. 

In  the  case  of  Jerome  v.  Bass,  Chancellor  Kent  veiy  fully  re- 
views the  course  of  decisions  in  England  and  in  the  state  of 
New  York,  and,  as  we  understand  his  opinion,  recognizes  the 
following  principles:  1.  That  an  injunction  will  not  be  granted 
to  restrain  a  trespasser  merely  because  he  is  a  trespasser.  2. 
But  that  an  injunction  will  issue  where  the  injuiy  is  irreparable; 
or  where  full  and  adequate  relief  can  not  be  granted  at  law;  or 
where  the  trespass  goes  to  the  destruction  of  the  property  as  it 
had  been  held  and  enjoyed;  or  where  it  is  necessaiy  to  prevent 
multiplicity  of  suits  in  cases  where  the  right  is  controverted  by 
numerous  persons,  each  standing  on  his  own  pretensions. 

In  the  case  before  us,  it  appears  that  the  wharf  of  the  com- 
plainant, as  laid  down  on  the  plat,  has  no  outlet  over  the  land, 
except  by  means  of  the  thirty-foot  street,  the  twenty-foot  way» 
and  the  locus  in  dispute.     To  the  twenty-foot  way  the  complain- 
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ant  has  no  right,  except  bucIi  as  grows  out  of  the  permission  of 
the  defendant  Flannigain,  which  may  be  withdrawn  bj  him,  from 
all  we  can  see,  whenever  it  may  suit  his  pleasure.  There  is 
nothing  in  the  case  to  show  the  present  condition  of  the  thirty- 
foot  street;  it  may  be  wholly  closed  up  by  buildings  or  other- 
wise. The  bill  avers  that  the  complainant  can  not  have  access 
to  his  lot  and  wharf  along  the  forty-five-foot  street,  except  over 
the  obstructions  which  have  been  placed  on  said  street;  and  the 
defendant  Flannigain  admits  this  street  is  closed  up  by  obstruc- 
tions placed  there  by  himself,  and  points  out  the  twenty-foot 
way  as  the  only  one  by  which  the  complainant  can  approach  his 
lot  and  wharf.  Considering  this  case,  therefore,  as  presented 
by  the  bill  and  answer,  we  must  regard  the  twenty-foot  way  as 
the  only  one  open  to  the  complainant,  and  even  that  as  wholly 
dependent  on  the  pleasure  of  the  defendant  Flannigain. 

In  such  a  case  as  this,  is  it  necessaiy  that  a  suit  should  be  in- 
stituted, and  prosecuted  to  a  successful  termination  at  law,  be- 
fore a  court  of  equity  can  interpose  by  injunction  ?  A  majority 
of  the  judges  who  sat  in  this  case  think  not. 

Chancellor  Kent,  in  his  collocation  of  cases  in  Jerome  v. 
Ross,  supra,  when  speaking  of  the  application  of  the  remedy  by 
injunction,  says:  "  The  practice  has  been  introduced,  and  justly 
and  reasonably  applied  to  special  cases,  where  irrpparable  ruin 
would  have  followed  the  refusal  to  enjoin  the  trespass.  It  waa 
allowed  by  Lord  Thurlow,  in  Flamang's  Case,  cited  in  6  Yes.  147,, 
where  the  defendant  had  worked  from  his  own  land  into  th» 
coal  mine  of  the  plaintiff;  and  that  case  was  followed  by  Lord 
Eildon,in  MUcheUy,  Dors,  Id.,  and  JETan^on v.  Gardiner,  7  Id.  307^ 
on  the  principle  that  irreparable  mischief  and  ruin  of  the  prop- 
erty, as  a  mine,  would  be  the  consequence  if  the  party  was  not 
stopped.  On  the  same  ground,  the  injunction  is  granted 
against  diverting  a  watercourse  from  a  mill:  Robinson  v.  Byron, 
1  Bro.  C.  C.  588;  against  the  destruction  of  timber:  Courthops 
V.  Mapplesden,  10  Yes.  290;  against  the  taking  of  stones  of  a 
peculiar  value:  Earl  Cowper  v.  Baker,  17  Id.  128.  But  all  these 
are  cases  of  great  and  irremediable  mischief,  which  damages 
could  not  compensate,  because  the  mischief  reaches  to  the  very 
substance  and  value  of  the  estate,  and  goes  to  the  destruction 
of  it  in  the  character  in  which  it  is  enjoyed." 

Now,  the  principle  on  which  the  court  interfered  in  these 
cases  is,  that  the  trespass  produced  a  mischief  which  reached  to 
the  very  substance  and  value  of  the  estate,  and  went  to  the  de- 
struction of  it  in  the  character  in  which  it  is  enjoyed.     In  the 
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cases  of  MUcheU  y.  Ihra,  6  Yes.  147,  and  Hanson  v.  Oardiner^  7 
Id.  807,  relief  was  granted  on  the  principle  that  irreparable 
mischief  and  ruin  of  the  property  as  a  mine  would  be  the  con- 
Bequence  of  the  trespass.  The  case  now  before  the  court  falls 
directly  within  the  principle.  We  have  seen  that  the  complain* 
ant  is  entitled  under  an  implied  covenant  to  a  right  of  way  over 
the  forty-five-foot  street.  Any  obstruction  which  denies  the 
exercise  and  use  of  this  right  works  irreparable  wiiaAhifif  to  the 
street  as  a  street.  The  thing  ruined  by  the  obstractions  is  a 
street,  and,  as  in  the  case  of  the  mine,  the  complainant,  on  thu 
principle  there  recognized,  has  the  right  to  the  aid  of  a  court  c4 
equity.  What  he  complains  of  is  the  destruction  of  the  street. 
JBe  is  entitled  to  the  enjoyment  of  it  as  a  street.  His  title  ts 
•clear,  and,  as  we  have  already  observed,  can  not  be  denied  by 

•  any  one  claiming  under  the  heirs  of  McElderry.     In  the  case  of 
JSughes  v.  The  Tnistees  of  Weston  College,  1  Yes.  sen.  188,  the 

*  commissioners  of  a  turnpike  company  entered,  took  possession 
^of ,  and  were  destroying,  by  digging  for  gravel,  large  garden- 
;grounds  of  the  plaintiff,  who  was  a  gardener  by  trade.  The 
turnpike  act  had  specially  excepted  gardens,  as  well  as 
orchards,  planted  walks,  etc.;  Lord  Hardwicke  thought  it  a 
clear  case  of  trespass,  and  of  such  a  nature  that  the  plaintiff 
was  entitled  to  seek  his  remedy  by  injunction,  though  he  had 
Lis  remedy  at  law.  The  interposition  in  that  case  was  clearly 
on  the  ground  that  the  orchard  and  garden,  as  such,  were 
l)eing  destroyed.  On  such  a  case,  although  the  pariy  could 
liave  gone  to  law  and  had  damages  for  the  injury  done  him, 
yet,  as  these  damages  could  not  restore  the  thing,  to  wit,  the 
garden,  the  court  of  equity  gave  him  the  relief  sought. 

In  judging  of  the  application  of  the  remedy  by  injunction, 
reference  must  always  be  had  to  the  nature  and  character  of  the 
thing  to  be  protected.  In  the  case  of  the  mine  to  which  we 
have  referred,  the  thing  was  the  coal;  in  the  case  before  us,  it 
is  the  street.  By  throwing  obstructions  over  the  street,  so  as  to 
prevent  a  passage  along  its  bed,  it  is  just  as  much  destroyed  as 
if  it  were  covered  by  a  house;  in  the  language  of  the  authori- 
ties, it  is  irreparable  mischief,  because  it  destroys  it  as  a  street 

Justice  Story  says,  '*  that  where  a  pariy  builds  so  near  the 
bouse  of  another  party  as  to  darken  his  windows,  against  the 
clear  rights  of  the  latter,  either  by  contract,  or  by  ancient  pos- 
session, courts  of  equity  will  interfere  by  injunction,  to  prevent 
the  nuisance,  as  well  as  to  remedy  it,  if  already  done,  although 
an  action  for  damages  would  lie  at  law;  for  the  latter  can,  in  no 
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just  sense,  be  deemed  an  adequate  relief,  in  such  a  case.  The 
injuiy  is  material,  and  operates  daily,  to  destroy  or  diminish 
the  comfort  and  use  of  the  neighboring  house;  and  the  remedy » 
by  a  multiplicity  of  actions,  for  the  continuance  of  it,  would 
furnish  no  material  compensation:"  2  Story's  Eq.  Jur.,  sec.  926. 
And  in  section  927,  he  observes:  "  Cases  of  a  nature  calling 
for  the  like  remedial  interposition  of  courts  of  equiiy  are,  the 
obstruction  of  watercourses,  the  diversion  of  streams  from  mill8» 
the  beck-flowage  on  mills,  and  the  pulling  down  of  the  banks 
of  rivers,  and  thereby  exposing  adjacent  lands  to  inundation 
or  adjacent  mills  to  destruction.  So  where  easements  or  servi- 
tudes are  annexed  by  grant  or  covenant  or  otherwise  to  pri- 
vate estates."  And  there  are  cases  in  which  courts  will  inter- 
fere to  prevent  multiplicity  of  suits  and  vexatious  litigation: 
Id.  930;  iMcas  v.  McBlair,  12  Gill  &  J.  1. 

We  do  not  understand  the  case  of  Amdung  v.  Seekamp,  9  Qill 
&  J.  468,  as  in  any  degree  conflicting  with  these  well-established 
principles;  so  far  from  it,  we  regard  it  as  distinctly  recognizing 
and  confirming  them. 

What  was  that  case  ?  It  was  a  case  in  which  the  complainant 
asked  the  interposition  of  a  court  of  equity,  on  the  ground  that 
a  right  of  way  over  the  land  of  the  defendants  had  been  ob- 
structed by  them;  alleging  that  he  had  instituted  his  suit  at  law» 
to  recover  damages  for  the  trespass.  He  claims  the  easement, 
on  the  ground  of  user  for  more  than  twenty  years,  and  alleged 
that  by  the  obstruction  complained  of  '*  great  and  irremediable 
damage  will  accrue  to  him,  his  mills  aforesaid  being  thus  wholly 
cut  o£f  from  their  ancient  and  accustomed  outlet." 

Now  we  do  not  understand  the  court  as  saying  that  thai 
would  not  have  been  a  proper  case  for  an  injunction,  had  the 
complainant  shown  by  the  averments  and  facts,  stated  in  his 
bill,  that  the  obstructions  of  which  he  complained  would  work 
irreparable  mischief  to  him.  So  far  from  it,  we  understand  the 
court  as  asserting  directiy  the  reverse.  After  alluding  to  the  state- 
ment in  the  bill,  that  great  and  irremediable  damage  would  ac- 
crue to  him,  the  court  proceed  to  say:  **  But  the  reasons  are  not 
given,  the  facts  not  stated,  which  show  to  the  court  that  this 
great  and  irremediable  damage  would  result  by  the  continuance 
of  the  obstruction."  And,  say  the  court,  "  it  is  not  charged, 
that  he  has  no  other  reasonably  convenient  outiet  from  his  mills, 
that  by  this  obstruction,  a  valuable  portion  of  the  customers  of 
his  mills  will  be  driven  from  them.  The  mere  allegation  of  a 
complainant,  that  irremediable  damage,  or  irreparable  mischief 
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^rill  ensue,  is  not  sufficient.  To  satisfy  the  conscience  of  the 
court,  the  &cts  must  be  stated,  to  show  that  the  apprehension 
of  injury  is  well  founded.  Without  such  a  statement  of  facts, 
no  injunction  should  have  issued."  And  again,  **  so  far,"  says 
the  court,  "  from  its  exhibiting  a  case,  where  the  continuance 
of  the  outrage  complained  of  would  work  great  and  irremedi- 
able damage,  it  shows  one  which  warrants  the  inference  that 
the  loss  or  injury  would  be  trivial,"  etc. 

The  plain  inference  from  all  this  is,  that  if  Seekamp  had  set 
out  in  his  bill  a  case  of  irreparable  mischief,  the  injunction 
ought  to  have  issued.  And  the  court  intimate,  what  would 
have  made  out  such  a  case,  to  wit,  that  he  had  no  other  reason- 
ably conyenient  ouUet  from  his  mills,  and  that  by  the  obstruc- 
tion, a  valuable  portion  of  the  customers  of  his  mills  would  be 
driyen  from  them. 

We  have  already  said,  that  in  treating  of  a  question  like  that 
involved  in  this  case,  it  is  important  ihe  nature  of  the  right 
sought  to  be  protected  should  be  constanUy  kept  in  view;  and 
it  is  no  less  so,  that  the  place  where  the  property  is  located 
should  be  considered  as  an  element  of  consequence.  The  dic- 
tates of  common  sense  require  this.  A  street  in  a  populous 
city  is  a  very  different  thing  from  a  road  in  an  agricultural 
region.  In  the  latter  case,  it  may  be  of  comparatively  slight 
consequence,  whether  the  road  be  in  one  place  or  anoliier;  an 
approximation  to  the  reasonable  convenience  of  the  neighbor- 
hood and  customary  travel  is  all  that  is  generally  desirable; 
but  with  the  thronged  thoroughfares  of  trade  in  a  populous 
commercial  city,  a  square  may  be  of  the  greatest  importance. 
In  fact,  property  in  a  city  derives  its  principal  value  from  its 
location,  its  eligibility  for  business  purposes;  and  in  estimating 
this,  facility  of  access  is  always  deemed  a  circumstance  enhanc- 
ing the  value;  and  therefore  it  is,  the  inhabitants  of  a  city 
readily  submit  to  the  heavy  burden  of  taxation  necessary  to  the 
proper  location  of  streets.  In  this  view,  therefore,  we  should 
not  hold  the  same  fullness  of  averment  in  a  bill  necessary,  where 
the  obstruction  complained  of  is  a  street.  A  road  that  would 
be  reasonably  convenient  in  the  coimtry  would  render  property 
similarly  situated  in  regard  to  streets  in  a  city  comparatively 
if  not  wholly  valueless  for  business  purposes. 

It  was  urged  in  argument,  that  the  municipal  authorities  of 
the  city  of  Baltimore  are  competent  to' grant  the  relief  which 
the  complainant  asks,  and  that  he  should  have  made  his  appli- 
cation to  the  mayor  and  city  council  to  have  opened  the  street. 
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An  examination  of  the  seyeial  acts  of  assembly  on  this  subject 
has  brought  us  to  a  different  conclusion. 

By  the  sixteenth  section  of  the  act  of  1817,  chapter  168,  the 
■city  is  only  authorized  to  open,  widen,  extend,  or  straighten  any 
street  or  alley,  on  the  application  in  writing  of  the  proprietors 
of  two  thirds  of  the  property  intended  to  be  taken. 

By  the  act  of  1832,  chapter  57,  the  mayor  and  city  council  ol 
Baltimore  are  authorized,  in  their  discretion,  upon  the  applica- 
tion of  the  proprietors  of  a  majority  of  the  feet  in  front  or 
length,  or  any  private  wharf,  dock,  street,  lane,  or  alley  in  said 
city,  to  cause  the  same  to  be  paved,  cleaned  out,  mended,  or 
otherwise  repaired  or  kept  in  good  condition. 

By  the  act  of  1883,  chapter  182,  the  local  authorities  are  au- 
thorized, on  the  application  of  one  or  more  persons  interested  in 
the  ground  to  be  taken,  provided  the  same  be  uninclosed  and 
unimproved,  to  sanction  any  streets  which  may  be  laid  out  by 
heirs,  joint  tenants,  or  tenants  in  common,  in  any  division  of 
real  estate,  which  may  be  made  by  them. 

And  by  the  act  of  1888,  chapter  226,  the  mayor  and  city  coun- 
cil have  conferred  upon  them  full  authority  to  provide  for  the 
laying  out,  opening,  extending,  widening,  etc.,  any  street,  etc., 
which,  in  their  opinion,  the  public  welfare  or  convenience  may 
require. 

Neither  of  these  acts  is  adapted  to  the  case  of  the  complain- 
ant. By  the  act  of  1817,  chapter  168,  the  power  of  the  city  can 
not  be  exercised,  unless  two  thirds  of  the  proprietors  of  the 
property  intended  to  be  taken  should  ask  it.  Under  this  act, 
the  complainant  of  himself  could  ask  nothing  of  the  municipal 
authorities,  as  bis  right,  unless  the  requisite  number  of  property 
holders  should  unite  with  him  in  the  request.  The  act  of  1832, 
chapter  57,  submits  the  whole  matter  to  the  discretion  of  the 
mayor  and  city  coimcil,  provided  the  proprietors  of  a  majority 
of  the  feet  in  front,  etc.,  shall  authorize  its  exercise.  Under 
this  act  they  have  no  power  to  act,  unless  the  requisite  number 
of  proprietors  grant  it,  and  when  the  power  is  conferred,  they 
are  under  no  obligation  to  exert  it.  The  act  of  1833,  chapter 
182,  confers  no  power  over  ground  which  is  inclosed  or  improved. 
In  the  case  before  the  court,  the  bed  of  the  street  was  inclosed, 
and  was,  therefore,  not  within  the  statute.  And  under  the  act 
of  1838,  chapter  226,  the  power  to  open  is  only  to  be  exercised 
whenever  the  mayor  and  council  shall  be  of  the  opinion  that  the 
public  welfare  and  convenience  require  it.  The  individual  wel- 
fare and  convenience  of  the  complainant  is  not  sufficient  to  call 
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for  the  exercise  of  the  opinion  of  the  mayor  and  oouncil,  and  if 
they  were,  the  opinion  which  might  be  formed  of  them  by  the 
mayor  and  council  possibly  might  be  in  direct  opposition,  not 
only  to  his  own  judgment,  but  to  his  rights  as  guaranteed  to  him 
by  his  contract. 

From  this  brief  analysis  of  these  acts  of  assembly,  it  will  be 
seen  that  the  complainant  could  not  ask,  as  matter  of  right,  that 
the  particular  street  should  be  opened  by  the  direction  of  the 
corporate  authorities. 

The  plea  of  limitations  relied  on  in  the  answer  is  not  available 
on  a  motion  to  dissolve  an  injunction:  HukMns  v.  Hope,  12  Gill 
&  J.  257. 

From  this  view,  it  is  apparent  a  majority  of  the  court  are  of 
opinion  that  the  complainant  would  be  entitled  to  relief  by  an 
injunction,  provided  he  has  made  the  proper  aveiments  in  his 
bill.  The  next  question  then  for  our  examination  is  whether 
the  averments  are  sufficient.  By  the  act  of  1832,  chapter  302, 
this  court  is  precluded  from  noticing  any  objection  to  the  suffi- 
ciency of  the  averments  of  the  bill,  unless  the  exception  was 
taken  below. 

One  of  the  exceptions  below  was,  that  it  is  not  shown  by  the 
bill  that  the  injury  complained  of  is  of  that  **  material  and  in- 
tolerable character  which  calls  for  the  extmordinaiy  preventive 
remedy  of  an  injunction." 

We  do  not  understand  the  court  either  in  the  case  of  Amehing 
V.  Seekamp,  9  Gill  &  J.  468,  or  in  the  case  of  HamiUon  v.  Ely, 
4  Gill,  34,  as  saying  it  is  necessary  in  words  to  aver  the  in- 
jury to  be  irreparable,  but  that  facts  showing  it  to  be  so  must 
be  stated  in  the  bill.  In  the  case  before  us  the  averment  is, 
that  the  obstruction  complained  of  works  to  his  **  great  injury 
and  in  manifest  violation  of  the  obligations  of  the  said  Flanni- 
gain."  This  we  consider  a  sufficient  averment  if  the  &cts  stated 
in  the  bill  show  the  truth  of  it,  but  this  we  are  of  opinion  they 
do  not.  It  is  nowhere  alleged  in  the  bill  that  the  complainant 
has  ever  used  his  lot  No.  128,  or  his  wharf;  nor  that  such  use 
has  been  interfered  with.  This  we  think  essential  to  the  relief 
asked. 

We  do  not  deem  it  necessary  to  expend  too  many  words  in 
regard  to  the  dissolution  of  the  second  injunction.  The  disso- 
lution of  the  first  necessarily  carries  with  it  the  dissolution  of 
the  last.  But  independentiy  of  this,  we  are  of  opinion  that 
Flannigain  had  the  right  to  apply  to  the  city  council,  as  he  did, 
not  having  bound  himself  by  any  contract  not  to  do  so,  and 
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that  the  court  of  equity  possessed  no  power  to  enjoin  him  from 
the  exercise  of  a  right  which  belonged  to  him  in  common  with 
all  other  owners  of  property  in  the  city  of  Baltimore. 

The  sixth  section  of  the  act  of  1832,  chapter  302,  authoxizea 
the  court  of  appeals  to  remand  the  case,  where  the  **  purposes 
of  justice  will  be  advanced  by  permitting  further  proceedings, 
or  the  introduction  of  further  evidence,  or  otherwise;"  and  fol- 
lowing the  precedent  set  in  the  case  of  Brawner  v.  Franklin,  4 
Gill,  472,  this  court  will  sign  a  decree  affirming  the  dedsion  of 
the  superior  court,  and  remanding  the  case  to  said  court,  that 
such  further  proceedings  may  be  had  therein,  by  way  of  amend- 
ment or  otherwise,  as  may  be  deemed  proper. 

EoGLESTON,  J.,  delivered  a  concurrent  opiniouy  but  dissented 
from  the  views  expressed  by  the  court. 
Case  remanded. 


Statutb  ot  Limitations,  how  Atibots  Coubtb  or  Bquitt:  See  Joknmm 
▼•  Toylmin,  52  Am.  Dec.  212,  and  note  coUeoting  prior  cases.  Answer  is  con* 
sidered  on  motion  to  dissolve  an  injnnotion  only  so  far  as  it  is  responsive  to 
the  bill:  Hardy  v.  Summen,  32  Id.  167. 

Injunction  to  Pbsvent  Pubuo  ob  Pbivatx  Nuisancbs,  when  Lies: 
See  People  v.  City  of  St,  Louis,  48  Am.  Dec.  339,  and  note  citing  prior  cases. 
Mandamus  to  remove  obetmction  from  a  street  does  not  lie  against  a  munici- 
pal corporation  where  no  special  damage  is  alleged,  because  an  indictment  for 
nuisance  b  an  e£fectual  remedy:  Heading  v.  CommontoeaUh,  51  Id.  534,  and 
note  collecting  the  cases  in  this  series  upon  what  constitutes  nuisances  in 
highways,  and  the  remedies  therefor. 

Eight  or  Wat  over  Certain  Street  Passes  bt  Deed  ot  Citt  Lots 
bounded  on  such  street.  The  principal  case  is  cited  to  this  effect  in  Moale  v. 
Mayor  etc  qf  Baltimore,  5  Md.  321;  and  that  the  vendor  is  estopped  thereby 
from  denying  that  it  b  a  public  thoroughfare:  Hess  v.  Baltimore  etc.  M,  Co., 
52  Id.  251;  for  he  is  supposed  to  have  been  compensated  for  the  property 
dedicated  as  a  street  by  the  additional  price  he  b  thereby  enabled  to  procure 
upon  the  sale  of  hb  lots:  McCormich  v.  Mayor  etc,  <^  BaUimore,  45  Id.  5*25, 
citing  the  principal  case.  Conveyances  of  city  lots  are  not  governed  by  the 
same  principles  of  construction  as  are  applicable  to  property  in  the  country: 
Livingston  v.  Mayor  of  New  York,  22  Am.  Dec.  622.  The  fee  in  a  street 
passes  by  a  conveyance  of  lots  bounded  thereon,  so  far  as  it  fronts  the  lots: 
Id.  But  this  principle  does  not  apply  to  country  roads:  Jackson  v.  Hatha- 
way,  8  Id.  263;  Sxbley  v.  Holden,  20  Id.  521.  Recognition  in  a  conveyance 
of  city  property  of  streets  laid  off  by  the  grantor  b  evidence  of  a  dedication 
of  the  streets  to  public  use:  Godfrey  v.  Ciiy  qf  AUon,  52  Id.  476,  and  cases 
cited  in  the  note. 

Injunction  against  Trespass,  when  Granted.— Against  an  ordinary 
trespass,  causing  injury  not  irreparable,  injunction  does  not  lie:  STnith  v. 
PetUngiU,  40  Am.  Dec.  667,  citing  prior  cases  in  the  note,  to  the  point  that 
injunction  issues  only  in  those  cases  where  the  threatened  injury  is  irrep- 
arable and  the  title  to  the  land  is  unquestioned;  and  to  thb  latter  point,  see 
Bracken  v.  Preston,  44  Id.  412,  and  cases  cited  in  the  note.    Equity  will  en- 
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join  grantor  fram  iireporably  injoring  what  he  granta  by  implication:  Broum 
▼.  BurhanmeytT^  33  Id.  541.  Injunction  doea  not  lie  where  the  right  ii 
doubtful:  Roath  ▼.  DriscoU,  52  Id.  352,  and  note.  Fori  r.  OfWfet,  29  Md. 
IM^  was  distingniahed  from  the  principal  oaae  on  the  ground  that  no  irrepa- 
rable injury  enaued.  The  principal  case  is  cited  to  the  point  that  a  par^ 
entitled  to  a  right  of  way  over  a  street  is  entitled  to  an  injunction  against 
the  erection  of  obetructiona  thereon,  in  Roman  y.  StratuSt  10  Id.  97. 

TiuESPAsa  Qonro  to  Dsstbuction  of  Pbopertt  in  Chaaactkb  in  Which 
It  has  bxbn  Held  and  enjoyed  will  be  enjoined,  aa  it  works  irreparable  in- 
jury. The  principal  case  is  cited  as  establishing  this  proposition,  in  Chem^ 
peahe  tie.  Canal  Co.  v.  Young,  3  Md.  489;  Shipley  v.  RiUer,  7  Id.  413;  OUUri 
T.  Amoid,  30  Id.  37;  Mayor  tic  qf  Frederick  ▼.  €hr)shon.  Id.  446;  PoweU  ▼. 
RmoUngt,  38  Id.  241;  N%eodemu$  y.  ITicodemua,  41  Id.  538. 

Bill  iob  Isjrnscmov  mxtst  Statb  Faoib  to  ahow  that  injury  com- 
plained of  will  work  irreparable  injury.  The  principal  caae  ia  cited  aa 
authority  to  thia  e£Eect  in  €hrem  t.  Kern,  4  Md.  106;  Bomm  r.  Siramm,  10 
Id.  97. 
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Ejno  V.  State  Mutual  Fibe  Ins.  Go. 

[7  Conmio,  1.] 
HoBTOAOSB  Insdbino  Prkmisks  Genzrallt  vob  iob  Own  Bbnkrt  maj 
reoover,  in  case  of  a  loss  before  payment  of  the  mortgaf^e,  the  entire  mud 
insured  without  assigning  his  mortgage  interest  or  any  part  of  it  to  the 
insurers. 

MOBTOAOEX  HAS  LfSUBABIiE  InTXKBST  AND  ICAT  InBUBB  GlMSItALLT  OH  the 

property  without  disolosing  his  interest  unless  inquired  of  respecting  it. 
MoBTOAOsx  IS  NOT  TsuBTEB  IOB  MoBXOAOOB  BKiOBB  Entbt  for  ooodition 
broken.    Per  Shaw,  C.  J. 

Assumpsit  on  a  policy  of  instiianoe.  The  facts  agreed  on  by 
the  parties  snfficientlj  appear  from  the  opinion. 

c/l  A.  Andrew^  for  the  plaintiff. 

O.  8.  KeiJQi^  for  the  defendants. 

By  Court,  Shaw,  C.  J.  This  case  comes  before  the  court  on  a 
statement  of  facts.  The  statement  is  not  veiy  fnll  and  exact. 
We  understand,  from  the  statement  and  from  the  policy,  which 
is  made  part  of  it,  that  the  plaintiff  made  the  insurance  in  his 
own  name  and  for  his  own  benefit,  not  describing  his  interest  as 
that  of  a  mortgagee,  and  paid  the  premium  out  of  his  own  funds. 
The  insurance  was  for  three  hundred  dollars,  on  his  interest  in 
a  two-story  wooden  bam.  That  interest,  in  fact,  as  it  appears 
in  the  statement  of  facts  and  the  mortgage  deed  produced,  was 
that  of  a  mortgagee  under  a  deed  previously  made  to  him,  by 
one  Murphy,  conditioned  for  the  payment  of  four  hundred  dol- 
lars, which  debt  was  outstanding  and  unpaid  at  the  time  of 
making  the  policy,  the  fire,  and  the  demand  of  payment.    The 
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defendants  admit  the  loss  by  fire,  within  the  time,  and  admit 
their  liability,  unless  they  haTe  a  right,  as  a  preliminary  con- 
dition to  such  payment,  to  demand  an  assignment  of  the 
plaintiff's  mortgage  interest  as  set  forth  in  the  statement  of  facts, 
or  such  proportion  thereof  as  the  amount  so  to  be  paid  by 
them  would  bear  to  the  whole  mortgage  debt.  The  plaintiff 
declined  making  such  assignment,  and  brought  this  action  to 
recoTer  a  total  loss. 

The  court  are  of  opinion  that  the  plaintiff  having  insured  for 
his  own  benefit,  and  paid  the  premium  out  of  his  own  funds, 
and  the  loss  having  occurred  by  the  peril  insured  against,  he 
has,  prima  fade^  a  good  right  to  recover;  and  having  the  same 
insurable  interest  at  the  time  of  the  loss  which  he  had  at  the 
time  of  the  contract  of  insurance,  he  is  entitled  to  recover  a 
total  loss.  The  court  are  further  of  opinion  that,  if  the  defend- 
ants could  have  any  claim,  should  the  plaintiff  hereafter  recover 
his  debt  in  full  of  the  mortgagor,  it  must  be  purely  equitable; 
that  the  defendants  can  have  no  claim  until  such  money  is 
recovered,  if  at  all;  and  therefore,  that  they  have  no  right  to 
demand  the  partial  transfer  of  the  mortgage  debt,  by  them 
required,  as  a  condition  to  their  liability  to  pay,  pursuant  to 
the  terms  of  their  policy.  This  consideration  is  perhaps  deci- 
sive of  the  present  case;  but  the  question  having  been  argued 
l^pon  broader  grounds,  and  some  authorities  cited  to  sustain  the 
claim  of  the  defendants,  which  may  give  rise  to  further  litiga- 
tion, we  have  thought  it  best  to  consider  the  other  question  now. 

We  are  inclined  to  the  opinion,  both  upon  principle  and  au- 
thority, that  when  a  mortgagee  causes  insurance  to  be  made  for 
his  own  benefit,  paying  the  premium  from  his  own  funds,  in 
case  a  loss  occurs  before  his  debt  is  paid,  he  has  a  right  to  re- 
ceive the  total  loss  for  his  own  benefit;  that  he  is  not  bound  to 
account  to  the  mortgagor  for  any  part  of  the  money  so  recov- 
ered, as  a  part  of  the  mortgage  debt;  it  is  not  a  payment  in 
whole  or  in  part;  but  he  has  still  a  right  to  recover  his  whole 
debt  of  the  mortgagor.  And  so,  on  the  other  hand,  when  the 
debt  is  thus  paid  by  the  debtor,  the  money  is  not,  in  law  or 
equity,  the  money  of  the  insurer  who  has  thus  paid  the  loss,  or 
money  paid  to  his  use. 

The  contract  of  insurance  with  the  mortgagee  is  not  an  insur- 
ance of  the  debt  or  of  the  payment  of  the  debt;  that  would  be 
an  insurance  of  the  solvency  of  the  debtor;  of  course,  as  a  con« 
tract  of  indemnity,  it  is  not  broken  by  the  non-payment  of  the 
debt,  or  saved  by  its  payment. 
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It  is  not,  strictly  speaking,  an  insurance  of  the  property,  in 
the  sense  of  a  liability  for  the  loss  of  the  property  by  fiie,  to 
any  one  who  may  be  the  owner.  It  is  rather  a  personal  opntract 
with  the  person  haTing  a  proprietary  interest  in  it  that  the  prop- 
erty shall  sustain  no  loss  by  fire  within  the  time  expressed  in 
ihe  policy.  It  is  a  personal  contract,  which  does  not  pass  to 
an  assignee  of  the  property:  Lynch  y.  Dahell,  4  Bro.  P.  C.  431; 
Columbia  Ins.  Co.  t.  Lawrence^  10  Pet.  507.  A  mortgagee  has 
a  proprietary  interest,  a  title  as  owner,  in  the  mortgaged  prop- 
erty, not  indeed  absolute,  but  defeasible;  still,  it  is  a  proprietary 
interest  in  that  property,  and  the  insurer  guarantees  to  him  that 
the  subject  in  which  he  has  such  interest  shall  not  be  destroyed 
or  diminished  by  the  peril  insured  against. 

There  is  no  privity  of  contract  or  of  estate,  in  fact  or  in  law, 
between  the  insurer  and  the  mortgagor;  but  each  has  a  separate 
and  independent  contract  with  the  mortgagee.  On  what  ground, 
then,  can  the  money  thus  paid  by  the  insurer  to  the  mortgagee 
be  claimed  by  the  mortgagor?  But  if  he  can  not,  it  seems,  a 
fortioriy  that  the  insurer  can  not  claim  to  charge  his  loss  upon 
the  mortgagor,  which  he  would  do  if  he  were  entitled  to  an 
assignment  of  the  mortgaged  debt,  either  in  full  or  pro  tanto. 

The  better  to  understand  the  precise  case  under  consideration, 
it  may  be  well  to  distinguish  it  from  some  which  may  seem  like 
it,  but  depend  on  other  principles. 

If  the  mortgage  debt  is  paid,  and  the  mortgage  discharged 
before  the  loss  by  fire,  it  may  well  be  held  that  the  mortgagee, 
the  assured,  can  not  recover;  not  merely  because  the  debt  is 
paid,  but  because  the  mortgage  is  thereby  redeemed,  and  revested 
in  the  mortgagor;  and  the  proprietary  interest  of  the  assured  in 
the  property  insured,  in  respect  to  which  alone  he  had  any  in- 
surable interest,  is  determined.  And  it  is  a  fixed  rule  of  law, 
that,  to  make  a  policy  valid,  and  enable  the  assured  to  recover  a 
loss,  he  must  have  an  interest  in  the 'subject  when  the  contract 
is  made,  and  when  the  loss  occurs.  He  must  have  such  an  in- 
terest when  the  contract  is  made,  otherwise  it  is  a  wager  policy, 
and  void;  and  when  the  fire  occurs,  otherwise  he  sustains  no 
loss  by  any  damage  done  by  the  fire  to  the  thing  insured,  and 
ho  has  no  claim  on  the  contract  of  indemnity.  So,  if  an  owner 
insure  his  house,  which  is  burned  within  the  time  limited,  if  he 
has  sold  his  house  in  the  mean  time  he  has  no  legal  claim  to 
recover. 

Another  case,  quite  distinguishable,  is,  where  the  mortgagor 
causes  insurance  to  be  made  on  the  mortgaged  premises,  pay- 


686  EiNQ  V.  Statb  M.  Fibe  L  Oo.  [Masa. 

able  to  the  mortgagee  in  case  of  loss.  In  that  caae,  it  is  the 
mortgagor's  interest  in  the  subject  which  is  insured,  with  an 
irrevocable  power  of  attorney,  in  legal  effect,  an  assignment,  to 
the  mortgagee,  as  additional  collateral  security,  to  receiTC  the 
avails  of  the  loss,  if  one  happens.  In  such  case,  it  is  vezy  clear 
that,  in  case  of  loss,  the  insurers  must  pay  the  whole  amount 
of  the  loss,  without  regard  to  the  fact  that  the  debt  has  or  has 
not  been  paid.  If  the  mortgage  debt  has  not  been  paid,  the 
money  received  will  go  to  pay  it  pro  tanlo,  and  thus  inure  to  the 
benefit  of  the  mortgagor,  by  leaving  so  much  less  of  his  debt 
for  him  to  pay.  If  the  mortgage  debt  has  been  paid,  then  the 
loss,  when  received  by  the  mortgagee,  is  received  from  a  fund 
placed  in  his  hands  for  a  special  purpose,  which  has  been 
accomplished;  it  is  the  proceeds  of  an  insurance  of  the  interest 
of  the  mortgagor,  by  a  contract  with  him,  on  a  consideration 
made  by  him,  and  assigned  to  the  mortgagee;  and  of  course 
he  receives  it  to  the  use  of  the  mortgagor,  and  must  account  to 
him  for  it. 

There  is  another  case  not  uncommon  in  practice,  where  it  is 
agreed  at  the  time  of  the  making  of  the  mortgage,  that  the 
mortgagee  may  cause  the  property  to  be  insured  at  the  expense 
of  the  mortgagor,  and  that  the  premium  shall  be  added  to  the 
principal  and  interest,  as  the  debt  to  be  paid  on  redemption. 
This  is  a  valid  contract;  it  is  not  obnoxious  to  the  charge  of 
usury;  for,  though  the  sum  thus  paid  inures  incidentally  to  the 
benefit  of  the  mortgagee,  it  goes  ultimately  to  the  mortgagor's 
benefit.  Then,  if  a  loss  occurs  before  the  debt  is  paid,  the  sum 
payable  to  the  mortgagee  is  the  proceeds  of  a  securify  furnished 
by  the  mortgagor,  and  then,  by  a  general  rule  of  law,  appli- 
cable to  the  proceeds  of  all  collateral  securiiy  furnished  by  a 
debtor  to  his  creditor,  it  goes  in  reduction  of  the  debt.  It  is, 
in  effect,  a  security  furnished  by  the  mortgagor;  the  money  re- 
ceived under  it  is  his  money,  and  extinguishes  his  debt  in  the 
same  manner  as  if  paid  by  him. 

In  all  these  cases,  the  mortgagor  pays  the  premium;  the 
amount  of  insurance  is  a  sum  placed  in  the  hands  of  the  mort- 
gagee, at  the  expense  of  the  mortgagor,  and  as  further  collateial 
security  for  the  debt,  and  of  course  the  mortgagee  is  trustee  for 
the  mortgagor,  first,  to  apply  the  proceeds  of  that,  as  of  all  other 
collateral  securities,  to  the  payment  of  his  debt;  but  if  the  debt 
has  been  paid,  or  there  is  an  overplus,  he  is  trustee  for  the  mort- 
gagor. But  this  furnishes  no  defense  to  the  insurer.  The  mort- 
gagee had  a  title,  a  qualified  title,  to  the  whole  mortgaged 
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property;  had  a  right  to  insure  the  whole  insurable  value  in  his 
own  name;  and  whether,  having  recovered  the  whole,  he  has  a 
right  to  retain  it  to  his  own  use,  or  is  bound  to  account  for  it  to 
the  mortgagor,  it  is  wholly  immaterial  to  the  insurer.  It  de- 
pends on  tiie  contract  or  the  relations  subsisting  between  the 
mortgagor  and  mortgagee,  with  which  the  insurer  has  no  concern. 

So  it  was  held  in  a  New  York  case,  that  a  commission  mer- 
chant, who  had  made  advances  or  incurred  expenses  on  goods 
consigned  to  him  for  sale,  might  insure  the  whole  and  recover 
the  whole  in  his  own  name;  and  that  it  was  no  defense  for  the 
insurer,  that  the  assured  was  not  absolute  owner,  or  might  be 
liable  to  account  to  his  principal:  De  Forest  v.  FuJJUm  Ins.  Oo.^ 
1  Hall,  84. 

But  it  is  then  intimated  that  the  mortgagee  is  trustee  for  the 
mortgagor;  and  that,  on  the  ground  of  this  fiduciary  relation, 
what  he  receives  in  that  character  he  must  account  for.  But  in 
truth,  he  is  not  such  trustee.  Nothing  (an  eminent  judge  has 
said)  is  so  likely  to  mislead  as  a  simile.  In  some  very  limited 
respects  a  mortgagee  is  a  trustee;  as  when  he  has  entered,  and  is 
in  the  receipt  of  the  rents  and  profits,  he  is  liable  to  account 
therefor,  and  in  that  respect  may  be  denominated  a  trustee. 
This  point  has  arisen  in  many  cases;  but  a  recent  one  is  direct 
to  the  point,  and  decisive:  Clarke  v.  Sibley,  13  Met.  210.  Wilde, 
J.,  in  giving  the  opinion  of  the  court,  cites  the  case  of  Choi- 
mondeley  v.  Clinton,  2  Jac.  &  W.  183. 

If  this  is  true  in  England,  where  the  rights  of  the  mortgagee, 
after  condition  broken,  are  purely  equitable,  and  such  as  are 
administered  by  a  court  of  equity;  much  more  in  Massachusetts, 
where  the  right  to  redeem,  after  condition  broken,  is  ascertained 
and  regulated  by  law,  as  effectually  as  the  right  of  the  mort- 
gagee to  hold  for  the  security  of  the  debt. 

Besides,  if  the  fiduciary  relation  subsisted,  and  the  mortgagee 
were  held  to  be  a  trustee  for  the  mortgagor,  it  would  follow 
that,  as  every  reasonable  expense  incurred  by  the  trustee  would 
be  chargeable  upon  the  trust  fund,  a  premium  of  insurance  on 
buildings  held  for  security,  honestly  and  judiciously  made, 
would  be  a  charge  on  the  fund,  as  much  so  as  necessary  repairs. 
But,  in  the  absence  of  contract,  no  such  charge  is  allowed  to 
the  mortgagee,  in  taking  ah  account  on  a  bill  to  redeem:  White 
V.  Brovm,  2  Cush.  412.  Certainly,  before  entry  for  condition 
broken,  the  relation  of  mortgagee  and  mortgagor  is  that  of  con- 
tracting parties,  and  not  that  of  trustee  and  cestui  que  trust. 

But  it  is  said,  and  in  this  certainly  lies  the  strength  of  the 
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argnmenty  that  it  would  be  inequitable  for  the  mortgagee  fiiat 
to  recoYer  a  total  loss  from  the  underwriters  and  afterwards  to 
recover  the  fuU  amount  of  his  debt  from  the  mortgagor,  to  his 
own  use.  It  would  be,  as  it  is  said,  to  receive  a  double  satis- 
faction. This  is  plausible,  and  requires  consideration;  let  us 
examine  it.  Is  it  a  double  satisfaction  for  the  same  thing,  the 
same  debt,  or  duly? 

The  case  supposed  is  this:  A  man  makes  a  loan  of  money,  and 
takes  a  bond  and  mortgage  for  security.  Say  the  loan  is  for 
ten  years.  He  get49  insurance  on  his  own  interest,  as  mortgagee. 
At  the  expiration  of  seven  years  the  buildings  are  burned  down; 
he  claims  and  recovers  a  loss  to  the  amount  insured,  being  equal 
to  the  greater  part  of  his  debt.  He  afterwards  receives  the 
amount  of  his  debt  from  the  mortgagor  and  discharges  his 
mortgage.  Has  he  received  a  double  satis&ction  for  one  and 
the  same  debt? 

He  surely  may  recover  of  the  mortgagor,  because  he  is  his 
debtor,  and  on  good  consideration  has  contracted  to  pay.  The 
money  received  from  the  underwriters  was  not  a  payment  of  his 
debt;  there  was  no  privity  between  the  mortgagor  and  the  un- 
derwriters; he  had  not  contracted  with  them  to  pay  it  for  him, 
on  any  contingency;  he  had  paid  them  nothing  for  so  doing. 
They  did  not  pay  because  the  mortgagor  owed  it;  but  because 
they  had  boimd  themselves,  in  the  event  which  has  happened, 
to  pay  a  certain  sum  to  the  mortgagee. 

But  the  mortgagee,  when  he  claims  of  the  underwriters,  does 
not  claim  the  same  debt.  He  claims  a  sum  of  money  due  to 
him  upon  a  distinct  and  independent  contract,  upon  a  consid- 
eration, paid  by  himself,  that  upon  a  certain  event,  to  wit,  the 
burning  of  a  particular  house,  they  will  pay  him  a  sum  of  money 
expressed.  Taking  the  risk  or  remoteness  of  the  contingency 
into  consideration  (in  other  words,  the  computed  chances  of 
loss),  the  premium  paid  and  the  sum  to  be  received  are  intended 
to  be  and  in  theory  of  law  are  precisely  equivalent.  He  then 
pays  the  whole  consideration,  for  a  contract  made  without  fraud 
or  imposition;  the  terms  are  equal,  and  precisely  understood  by 
both  parties.  It  is  in  no  sense  the  same  debt.  It  is  another 
and  distinct  debt,  arising  on  a  distinct  contract,  made  with  an- 
other party,  upon  a  separate  and  distinct  consideration  paid  by 
himself. 

The  argument  opposed  to  this  view  seems  to  assume  that  it 
would  be  inequitable,  because  the  creditor  seems  to  be  getting  a 
large  sum  for  a  very  small  one.    This  may  be  true  of  any  insur- 
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ance.  A  man  gets  one  thousand  dollars  insured  for  five  dollars, 
for  one  year,  and  the  building  is  burned  within  the  year;  he  gets 
one  thousand  dollars  for  five  dollars.  This  is  because,  by  ex- 
perience and  computation,  it  is  found  that  the  chances  are  only 
one  in  two  hundred  that  the  house  will  be  burned  in  any  one  year, 
asd  the  premium  is  equal  to  the  chance  of  loss.  But  suppose — 
for  in  order  to  test  a  principle  we  may  put  a  strong  case-HSuppose 
the  debt  has  been  running  twenty  years,  and  the  premium  is  at 
five  per  cent.,  the  creditor  may  pay  a  sum  equal  to  the  whole 
debt,  in  premiums,  and  yet  never  receive  a  dollar  of  it  from 
either  of  the  other  parties:  not  from  the  underwriters,  for  the 
contingency  has  not  happened,  and  there  has  been  no  loss  by 
5re;  nor  from  the  debtor,  because,  not  having  authorized  the 
insurance  at  his  expense,  he  is  not  liable  for  the  premiums  paid. 

What  then  is  there  inequitable,  on  the  part  of  the  mortgagee, 
towards  either  party,  in  holding  both  sums  ?  They  are  both  due 
upon  valid  contracts  with  him,  made  upon  adequate  considera- 
tions paid  by  himself.  There  is  nothing  inequitable  to  the 
debtor,  for  he  pays  no  more  than  he  originally  received  in  money 
loaned;  nor  to  the  underwriter,  for  he  has  only  paid  upon  a 
risk  voluntarily  taken,  for  which  he  was  paid  by  the  mortgagee 
a  full  and  satisfactory  equivalent. 

It  may  then  be  said  that,  upon  these  grounds,  a  wager  policy 
might  be  held  valid,  and  a  good  ground  of  action.  We  suppose 
a  wager  policy  is  not  held  void  because  it  is  without  considera- 
tion, or  unequal  between  the  parties;  but  because  it  is  contrary 
to  public  policy,  and  prohibited  by  positive  law.  But,  inde- 
pendently of  considerations  of  public  policy,  if  an  insurance 
were  made  on  a  subject  in  which  the  assured  has  no  pecuniary 
interest — although  in  other  respects  he  may  be  deeply  concerned 
in  it,  and  on  that  ground  be  willing  to  pay  a  fair  premium — ^made 
with  a  fuU  knowledge  of  all  the  circimistances,  by  both  parties, 
without  coercion  or  fraud,  we  can  not  perceive  why  it  would  not 
be  valid  as  between  the  parties.  But  upon  the  strong  objections 
on  grounds  of  public  policy  to  all  gaming  contracts,  and  espe- 
cially to  contracts  which  would  create  a  temptation  to  destroy 
life  or  property,  such  policies,  without  interest,  are  justly  held 
to  be  void. 

We  are  not  unaware  that  there  are  very  respectable  authorities 
opposed  to  the  views  of  the  law  above  taken. 

Mr.  Phillips,  in  treating  of  the  rights  of  parties  after  an 
abandonment,  seems  to  put  the  rights  of  the  underwriter,  who 
has  paid  a  loss  on  the  groimd  of  subrogation,  and  then  adds: 

Am.  Dxo.  Vox*.  LIV~-i4 
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"  Where  a  policy  against  fire  is  efifected  by  a  mortgagee  for  lii» 
own  benefit,  in  case  of  loss,  and  payment  by  the  underwriters, 
they  thereby  become  entitled  to  a  proportional  interest  in  the 
debt  secnred  by  the  mortgage:"  2  Phill.  Ins.,  2d  ed.,  419.  In. 
support  of  this  position,  the  learned  author  cites  seTeral  authori- 
ties, which  we  propose  to  examine. 

Bobert  v.  jyaders'  Ins,  Co.,  17  Wend.  631.  We  think  tius 
case  does  not  support  the  position  for  which  it  is  cited.  The 
mortgagor  was  the  assured,  and  had  assigned  his  policy  to  the 
mortgagee.  Of  course  it  was  the  interest  of  the  mortgagor 
which  was  insured,  and  it  was  assigned  by  him  to  the  mortgagee, 
as  a  further  collateral  securiiy .  A  suit  was  brought  in  the  name 
of  the  mortgagor,  the  assured,  but  for  the  benefit  of  the  mort- 
gagee, and  judgment  obtained  against  the  insurers;  and  before 
the  satisfaction  of  that  judgment  the  mortgage  debt  was  paid  to 
the  mortgagee  by  the  mortgagor,  by  coercion,  to  aToid  foreclos- 
ure, and  the  interest  of  the  mortgagee  was  thus  determined;  and 
it  was  insisted  by  the  defendants  that  this  satisfaction  of  the 
debt  discharged  the  judgment  on  the  policy.  But  it  was  held 
otherwise,  and  that  the  mortgagor  was  entitied  to  recoTer  the  in- 
surance. The  effect  of  this  adjudication  was,  that  it  was  an  insur- 
ance made  upon  the  interest,  at  the  expense  and  for  the  ultimate 
benefit  of  the  mortgagor;  that  the  assignee  had  a  right  to  re- 
cover to  his  own  use,  until  the  payment  of  his  debt,  and  then  held 
as  trustee  for  the  mortgagor.  This  case,  we  think,  affirms  the 
principles  on  which  we  proceed 

Mr.  Phillips  also  cites  ^na  Fire  Ins.  Co,  v.  lyier,  16  Wend. 
885  [80  Am.  Dec.  90].  Some  portion  of  the  language  of  the 
chancellor,  in  giving  the  judgment  of  the  court  of  errors,  in 
that  case,  is  certainly  more  in  point.  He  states,  that  one  who 
has  a  lien  on  land  and  buildings  for  unpaid  purchase  money  has 
an  insurable  interest,  and  may  insure  and  recover  to  the  whole 
amount  of  the  unpaid  purchase;  but  he  adds,  that  when  he  shall 
receive  that  money  from  the  purchaser,  he  will  be  bound,  by  the 
principle  of  equitable  subrogation,  to  account  for  it  to  the  in- 
surers who  have  paid  his  loss.  The  case  went  through  several 
courts,  and  is  somewhat  complicated.  As  we  understand  it, 
these  latter  remarks  of  the  chancellor  stated  a  principle  not  nec- 
essary to  the  decision  of  the  case.  The  questions  were,  whether 
the  plaintiff,  who  held  a  bond  for  a  deed,  an  equitable  titie  onlj> 
had  an  insurable  interest,  and  whether  he  had  any  prior  insur- 
ance when  the  policy  was  made.  It  was  held,  that  a  policy  ob- 
tained by  his  vendor,  the  owner  of  the  fee,  was  not  an  insurance 
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in  which  this  plaintiff  had,  or  could  have,  any  iniereet,  and 
therefore,  that  it  was  no  insurance  for  him.  The  remarks  above 
cited  applied  to  the  policy  obtained  by  the  owner  of  the  fee» 
which  would  cover  his  debt  only,  and  subject  him  to  account,  in 
case  of  receiving  the  money  from  the  debtor  after  recovering  it 
from  the  underwriters.  Whether  such  would  be  the  consequence 
or  not,  could  make  no  difference,  in  regard  to  the  right  of  this 
plaintiff  to  recover  of  these  defendants,  and  was  not,  therefore, 
embraced  in  the  judgment. 

Looking  at  the  analogies  and  illustrations  on  which  the  rea- 
soning of  the  learned  chancellor  is  founded,  it  may  be  a  ques- 
tion whether  he  has  not  relied  too  much  on  the  cases  of  marine 
insurance  in  which  the  doctrines  of  constructive  total  loss, 
abandonment,  and  salvage  are  fully  acknowledged,  but  which 
have  slight  application  to  insurances  against  loss  by  fire. 

We  are  then  brought  to  the  case  of  Carpenter  v.  Praviderum 
WaMngton  Ins.  Co.,  16  Pet.  495.  The  language  of  Mr.  Justice 
Story,  in  giving  the  opinion  of  the  court  in  that  case,  is  cer- 
tainly veiy  strong;  but  the  part  of  it  which  bears  upon  the  point 
of  the  present  case  was  not  necessary  to  the  judgment  of  the 
court.  The  question  for  the  court  was,  whether  Carpenter,  the 
plaintiff,  had  a  prior  insurance  on  the  premises  at  the  time  of 
making  this  policy,  not  disclosed.  In  fact,  he  had  before  made 
an  insurance  on  his  own  interest,  for  the  purpose  of  assigning 
it  to  a  mortgagee,  and  had  assigned  it  to  a  mortgagee;  so  that 
it  was  insisted,  that  it  was  not  a  prior  assurance  to  himself,  when 
h^  obtained  the  policy  now  in  suit.  But  it  was  held,  that,  be- 
ing a  policy  made  by  the  mortgagor  on  his  own  interest,  and  as- 
signed to  his  mortgagee,  as  a  further  collateral  security,  it  was 
in  legal  effect  an  insura'iice  for  himself;  because,  if  recovered  by 
the  assignee,  it  would  go  to  pay  his  own  debt,  pro  tanto,  and  re 
lieve  him;  if  his  debt  was  otherwise  paid,  the  assignee  would 
recover  as  trustee  to  the  mortgagor;  so  that,  either  way,  it  was 
an  assurance  for  him.  The  judge  is  pointing  out  the  difference 
between  an  insurance  of  the  interest  of  a  mortgagor,  assigned 
by  him  to  his  mortgagee,  and  an  insurance  direct  to  a  mort- 
gagee, on  his  interest  as  mortgagee,  and  then  states  that  his 
interest  is  the  debt,  and  that,  if  he  first  recovers  of  the  under- 
writers, as  he  may  if  his  debt  is  not  paid,  and  afterwards  the 
debt  is  paid  by  the  mortgagor,  he  will  hold  the  money  in  trust 
for  those  insurers  who  have  paid  him  his  loss.  It  is  obvious, 
we  think,  that  these  last  observations  were  merely  following 
out  a  train  of  thought,  suggesting  the  distinctions  between  the 
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two  0Decie8  of  ineurance^  and  that  the  principle  announced  was 
not  neoessary  to  the  dedaion,  and  may  not^  therefore,  be  neces- 
sarily considered  as  the  judgment  of  the  court.  Indeed,  it  may 
haTC  been  the  learned  judge's  own  first  impression,  without  hay- 
ing carefully  considered  it,  in  all  its  relations.  Any  statement 
of  legal  principle  from  so  high  a  source  is  entitled  to  great  re- 
spect; but  under  the  circumstances  we  can  not  deem  it  conclu- 
sive. 

It  is  obvious  to  remark,  as  the  result  of  all  these  cases,  con- 
curring with  many  others,  that  a  mortgagee  has  an  insurable 
interest;  that  he  may  insure  generally  on  the  property,  and 
need  not  disclose  the  peculiar  nature  of  his  interest,  unless  in- 
quired of;  that,  before  payment  of  his  debt,  he  may  recover 
and  receive  to  the  amount  of  his  debt;  and  that  it  is  no  defense 
for  the  underwriter,  that  the  plaintiff  holds  a  defeasible  and 
not  an  absolute  title  to  the  property  insured. 

Some  other  cases  are  referred  to  as  analogous,  but  the  analogy 
is  not  very  clear  or  direct. 

In  QodaaU  v.  BolderOy  9  East,  72,  a  creditor  made  insurance 
on  the  life  of  Mr.  Pitt;  Mr.  Pitt  died  insolvent  whilst  the  policy 
was  in  force,  and  an  action  was  commenced.  Before  it  came  to 
trial,  the  debt  was  paid  by  the  executors  from  funds  furnished  by 
parliament  for  that  purpose,  and  it  was  held  to  be  a  bar  to  the 
plaintiff's  action.  Strictly  speaking,  one  can  have  no  interest, 
in  the  nature  of  property,  in  the  life  of  another;  and  we  think  that 
this  case,  influenced  to  some  extent  by  existing  English  statutes, 
was  decided  on  the  ground  that  the  interest  was  terminated  when 
the  debt  was  paid.  Besides,  it  might  well  be  maintained  that, 
in  consequence  of  Mr.  Pitt's  devotion  to  the  public  service,  and 
in  honor  to  his  memory,  the  government  intended  by  the  pub- 
lic bounty  to  provide  that  no  one  should  suffer  pecuniary  loss 
by  his  insolvency;  and  that  to  permit  the  plaintiffs  to  recover 
would  be  to  throw  a  loss  on  the  insurers,  for  which  they  could 
have  no  indemnity.  The  bearing  of  this  case  upon  the  present 
is  but  slight. 

In  a  recent  edition  of  Kent's  Commentaries,  the  principle  that 
the  insurer  on  the  interest  of  a  mortgagee,  as  such,  on  payment 
of  a  loss,  is  entitled  to  a  proportion  of  the  mortgage  debt,  is 
stated  in  a  note,  on  the  authority  of  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  495;  but  it  seems  to  add  nothing 
to  the  weight  of  that  authority. 

On  a  view  of  the  whole  question,  the  court  are  of  opinion  that 
a  mortgagee  who  gets  insurance  for  himself,  when  the  insurance 
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is  general  upon  the  property,  without  limiting  it  in  terms  to  hia 
interest  as  mortgagee,  but  when,  in  point  of  fact,  his  only  in- 
surable interest  is  that  of  a  mortgagee,  in  case  of  a  loss  by  fire« 
before  the  payment  of  the  debt  and  discharge  of  the  mortgage, 
has  a  right  to  recover  the  amount  of  the  loss  for  his  own  use. 
Judgment  for  the  plaintiff. 
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mm  ▼.  MauathuMtU  MtU.  Fire  /r«.  Co,,  24  Am.  Dec  69;  BeQ  r.  Western 
ftc  In$.  Co,,  30  Id.  542;  Motley  ▼.  Mam^faeturen'  Ins.  Co.,  50  IcL  692,  and 
oaaet  cited  in  the  notee  thereto.  See  also  the  note  to  Siromg  ▼.  Mmm^aeUur' 
ere*  Ina.  Co,,  20  Id.  510,  discoaBing  the  anbjeot  of  inanrable  intereat  gen- 
eraUy.  That  a  mortgagee  inanring  need  not  deacribe  the  nature  of  hia  inter* 
eat  nnlesa  called  for  or  required  by  the  policy,  ia  a  point  to  which  the 
principal  caae  ia  cited  in  WilUame  r.  Roger  WilUamelfu.  Co.,  107  Maaa.  379. 
Rights  or  Mobtoaosx  undbb  Iksubanci  on  Mobtoaoid  Pbopkbtt. — 
The  queation  aa  to  the  righta  of  a  mortgagee  under  an  inanranoe  policy  de- 
pends, aa  very  clearly  appears  from  the  diacuaaion  in  the  principal  caae,  not 
only  upon  whether  the  insurance  is  effected  by  the  mortgagee  or  by  the  mort- 
gagor, but  also  upon  whether  it  is,  in  either  case,  effected  pursuant  to  an 
agreement  between  the  partiea  or  by  one  independently  of  the  other.  Theaa 
variona  aspects  of  the  queation  we  purpose  briefly  to  diacusa  in  thia  note. 

Whsbk  Mobtgaoek  Insvbbs  Inbxpendentlt  ot  Mobtoagob,  the  for- 
mer's rights  depend  upon  what  is  to  be  deemed  the  corpus,  or  thing  insured* 

1.  What  Deemed  to  be  Subject  qf  Inaurance  in  Such  Ceue, — If  the  mort-^ 
gagee  inaurea  generally,  declaring  at  the  time  an  intent  to  cover  the  mort- 
gagor'a  interest  as  well  aa  hia  own,  the  contract  is  without  doubt  to  be  deemed 
an  inaurance  upon  the  property,  and  the  mortgagee  may  recover  the  whol» 
amount  of  the  loss,  subject  to  a  trust,  as  to  the  surplus  beyond  the  mort^ 
gage  interest,  to  hold  the  proceeds  for  the  mortgagor:  Flanders  on  Ina.  404, 
405;  May  on  Ins.,  sec  456;  Bichardeon  v.  Home  Ins,  Co.,  21  U.  G.  C.  P. 
291.  And  in  the  caae  last  cited  it  is  held  that  parol  evidence  b  admiaaible 
to  ahow,  in  such  a  case,  that  the  mortgagee,  at  the  time  of  the  insurance,  de* 
dared  his  intent  to  insure  also  the  mortgagor's  interest. 

On  the  other  hand,  whether  the  insurance  by  a  mortgagee  on  hia  own  ao- 
eoont  is  general  or  special,  if  there  be  no  declared  purpose  to  insure  the  mort- 
gagor's  interest,  there  ia  considerable  difference  of  opinion  aa  to  what  is  to  be 
regarded  aa  the  thing  insured.  Mr.  Justice  Story,  in  Carpenter  v.  Providence 
etc.  Ina.  Co.,  16  Pet.  495,  declarea  that  auch  an  insurance  is  but  an  insurance 
of  the  debt.  In  other  cases,  such  an  insurance  is  said  to  be  an  insurance  of 
the  capacity  of  the  insured  property  to  pay  the  debt:  Smith  v.  Coltanbia  Ina. 
Co.,  17  Pa.  St.  253;  Flanders  on  Ina.  400.  In  Smith  v.  Columbia  Ina.  Co., 
aupra,  Gibeon,  J.,  says  that  in  such  a  case  **it  is  not  the  specific  property 
that  is  insured,  but  its  capacity  to  pay  the  mortgage  debt.  In  effect,  the  se- 
curity is  insured."  And  this  was  held  to  be  so,  although,  in  that  case,  the 
insurance  waa  stated  in  the  policy  to  be  upon  the  **  property."  It  was  said, 
however,  in  the  same  case,  that  insurance  of  the  capacity  of  the  property,  to 
pay  the  debt,  waa  in  effect  an  insurance  of  the  debt.  And  this  is  no  doubt 
true,  for  an  insurance  of  the  debt,  in  such  a  case,  can  certainly  mean  no 
more,  in  any  event,  than  an  insurance  that  the  mortgagee  will  not,  by  any 
loss  within  the  policy,  be  disabled  from  making  his  debt  out  of  the  insured 
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property,  that  is  to  say,  that  the  property  shall  not  be,  by  any  such  lo«,  bq 
impaired  as  not  to  remain  a  sufficient  security  for  the  (Ubt  It  would  seem 
absurd  to  say  that  a  contract  to  insure  a  mortgagee  against  loss  by  fire  on  the 
mortgaged  property  amounts  to  an  insurance  of  the  debt  generBlly,  that  is  to 
aay,  an  insurance  that  notwithstanding  any  loss  within  the  poIi<^  the  mori> 
Sagee  will  be  able  to  make  his  debt  either  out  of  the  proper^  or  out  of  the 
debtor  personally.  This  would  make  the  contract  a  sort  of  altematiTe  in- 
aumnce  either  of  the  capacity  of  the  property  to  answer -the  debt,  or  of  the 
personal  solvency  of  the  debtor;  so  that,  even  though  the  whole  prqpertj 
were  destroyed  by  the  very  peril  insured  against,  the  insurer  would  still  es- 
cape liability  if  the  debtor  could  otherwise  be  made  to  pay  the  debt,  and 
this  although  the  debtor's  name  was  not  even  mentioned  in  the  contract. 

In  other  cases  it  is  said  that  while  such  a  contract  is  not  an  insuranoe  of 
the  mortgage  debt,  it  is  an  insurance  of  the  mortgagee's  interest  in  the  pro^ 
^rt^i  Dt  WcV  V.  CapUal  City  Ina.  Co.,  16  Hun,  116. 

^ch  of  the  views  which  we  have  mentioned  is,  in  a  measure,  oorrect,  and 
!yet,  as  it  seems  to  us,  no  one  of  them  is  entirely  accurate.    That  such  a  oon- 
^tract  is  not  an  insurance  of  the  debt  is  clearly  held  in  Suffolk  Urt  Ins,  Co,  v. 
-  Boffden,  9  Allen,  123;  Foster  v.  Van  Reed,  5  Hun,  321  (reversed  on  another 
-point  in  S.  C,  70  N.  Y.  19);  De  Wolfy.  CapUal  CUy  Ins.  Co,,  16  Hun,  116; 
Excelsior  Firt  Ins,  Co,  v.  Royal  Ins.  Co.,  66  N.  Y.  343;  S.  C,  14  Am.  Eep. 
•271;  see  also  Louden  v.  Waddle,  12  Ins.  L.  J.  289  (Penn.)    It  is  no  part  of 
^e  business  of  insurance  companies  to  insure  or  guarantee  debts;  their  func- 
tion is  to  insure  property  against  loss  by  fire  or  other  specified  calamity:  Ex- 
tdsior  Fire  Ins.  Co.  v.  Royal  Ins,  Co,,  supra.    So  it  is  not  an  insuranoe  of 
the  capacity  of  the  property  to  pay  the  debt  in  any  such  sense  that  the  con- 
tract is  to  be  deemed  unbroken  so  long  as  the  property  remains  sufficient  to 
pay  the  debt,  notwithstanding  a  loss  by  the  peril  insured  against.    This  is 
clear  from  cases  presently  to  be  cited.    And  yet,  in  a  certain  sense,  there  is 
no  doubt  that  such  an  insurance  by  a  mortgagee  is  an  insurance  of  his  securi^. 
Nor  is  an  insurance  by  a  mortgagee,  in  all  respects,  an  insurance  of  his  in- 
terest in  the  property,  for  this  would  be  simply  an  insurance  of  his  debt  or 
c»f  the  capacity  of  the  property  to  pay  his  debt;  since  his  debt  is  the  measure 
t>!  his  interest:  St^olk  Fire  Ins.  Co.  v.  Boyden,  9  Allen,  123;  Excelsior  Jf^ 
Ins,  Co,  V.  Royal  Ins.  Co,,  66  N.  Y.  343;  S.  C,  14  Am.  Rep.  271. 

The  true  doctrine,  as  it  seems  to  us,  is  that  an  insurance  by  the  mortgagee 
for  his  own  benefit,  independently  of  the  mortgagor,  is  upon  the  property  in 
its  character  as  a  security  for  the  mortgage  debt.  The  contract  of  the  in* 
-aurer  is  that  the  property,  which  constitutes  the  security,  shall  suffer  no  de- 
terioration by  a  loss  by  fire  during  the  term  of  insurance.  If  any  such  loss 
happens,  the  insurer  is  liable,  and  it  is  no  concern  of  his  whether  the  security 
remains  sufficient  to  answer  the  debt  or  not;  it  is  enough  that  the  security  ii 
that  for  which  the  mortgagee  has  stipulated,  and  that  it  has  been  impaired 
hy  the  peril  insured  against:  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.,  65  N. 
Y.  343;  S.  C,  14  Am.  Bep.  271.  What  we  conceive  to  be  the  true  view  is 
very  clearly  stated  by  Folger,  J.,  in  the  case  just  cited.  He  says:  "  To  say 
that  it  is  the  debt  which  is  insured  against  loss  is  to  give  to  most  if  not  all 
£re  insurance  companies  a  power  to  do  a  kind  of  business  which  the  law  and 
their  charter  do  not  confer.  They  are  privileged  to  insure  property  against 
loss  or  damage  by  fire.  They  are  not  privileged  to  guarantee  the  collection 
of  debts.  If  they  are,  they  may  insure  against  the  insolvency  of  the  debtor. 
Ko  one  will  contend  this;  and,  it  will  be  said,  it  is  not  a  guaranty  of  the  debt, 
t>ut  an  indemnity  is  given  against  a  loss  of  the  debt  by  an  insurance  against 
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peril  to  the  property  by  fire.  This-  is  bat  coining  to  our  position  that  it  ia 
the  property  which  is  insured  against  the  loss  by  fire,  and  the  protection  to 
the  debt  is  the  sequence  thereof.  As  the  property  it  is  whicAi  is  insured 
against  loss,  it  is  the  loss  which  oconrs  to  it  which  the  insurer  contracts  to 
pay,  and  for  such  loss  he  is  to  pay  within  the  limits  of  his  liability,  irrespect- 
ive of  the  Talne  of  the  property  nndestroyed.  So  as  to  the  remark  that  it 
is  the  capacity  of  the  property  to  pay  the  debt  which  is  insured.  This  is 
true  in  a  certain  sense;  but  it  is  as  a  result  and  not  as  a  primary  undertaking. 
The  undertaking  is  that  the  property  shall  not  suffer  loss  by  fire;  that  is,  in 
effect,  that  its  capacity  to  pay  the  mortgage  debt  shall  not  be  diminished. 
When  an  appreciable  loss  has  occurred  to  the  property  from  fire,  its  capacity 
to  pay  the  mortgage  debt  has  been  affected;  it  is  not  so  well  able  to  pay  the 
debt  which  is  upon  it.  The  mortgage  interest,  the  insurable  interest,  is 
lessened  in  value,  and  the  mortgagee,  the  insuree,  is  affected,  and  may  call 
upon  the  insurer  to  make  him  as  good  again  as  he  was  when  he  effected  his 
insurance.*' 

2.  Stfffideney  of  SfcwrUy  a/Ur  Loss^  Repairs  by  MartgOiffor,  ttc, — It  follows 
from  the  doctrine  above  laid  down  that  the  fact  that,  after  a  loss,  the  remain- 
ing property  is  wholly  or  partly  sufficient  to  pay  the  mortgage  debt  is  no  de- 
fense to  an  action  on  the  policy:  May  on  Ins.,  see.  1156;  Wood  on  Fire  Ins. 
767;  Bex  v.  Inautunce  Coe.^  2  Phila.  357;  Exceptor  F^re  Ins,  Co.  v.  Roycd 
Ins.  Co.,  55  N.  Y.  343;  S.  C,  14  Am.  Rep.  271;  though  the  contrary  is  very 
emphatically  laid  down  by  Judge  Gibson  in  Smith  v.  Columbia  Ins.  Co.,  17 
Pa.  St.  253,  where  he  says:  **  No  one  pretends  that  the  mortgagee  of  a  house, 
who  had  insured  it,  could  recover  for  the  burning  of  a  few  shingles  in  the 
roof  of  it,  though  the  unimpaired  value  of  the  building  might  be  much  greater 
than  the  amount  of  the  mortgage."  Neither  is  it  any  defense  that  the  mort- 
gagor has  repaired  the  loss:  May  on  Ins.,  sees.  424,  456;  Wood  on  Fire  Ins. 
782;  Foster  v.  Equitable  etc,  Ins.  Co.,  2  Gray,  216,  221,  citing  the  principal 
case.  The  assured  is  not  required  to  exhaust  his  remedies  against  the  prop- 
erty or  the  debtor  before  resorting  to  his  policy:  Excelsior  Fire  Ins.  Co.  v. 
Royal  Ins.  Co.,  55  N.  Y.  343;  S.  <J.,  14  Am.  Rep.  271;  Rex  v.  Insurance 
Cos.,  2  Phila.  357;  May  on  Ins.,  sec.  424. 

3.  Mortgagee  can  Recover  Only  to  Extent  of  Interest — ^A  mortgagee  thus 
insuring  independently,  solely  for  the  protection  of  his  own  interest,  can  re- 
cover for  a  loss  only  to  the  extent  of  his  interest,  of  which,  as  already  stated, 
the  debt  is  the  measure:  May  on  Ins.,  sec.  424;  Wood  on  Fire  Ins.  767;  SmUfi 
T.  Columbia  Ins,  Co.,  17  Pa.  St.  253;  Carpenter  ▼.  Providence  ete.  Ins.  Co.,  16 
Pet.  495;  Exedaior  Fire  Ins.  Co,  ▼.  R<yyai  Ins,  Co.,  55  N.  Y.  343;  S.  C,  14 
Am.  Rep.  271;  Richardson  v.  Hfme  Ins.  Co.,  21  U.  C.  C.  P.  293.  If  the  debt 
is  wholly  paid  before  a  Ices  the  mortgagee  can  recover  nothing,  for  his  insur- 
ablo  interest  is  thereby  extinguished:  Carpenter  v.  Providence  etc.  Ins.  Co., 
16  Pet.  495.  If  the  debt  is  partly  paid  before  the  loss,  the  recovery  is  to  be 
limited  in  any  event  to  the  balance  remaining  unpaid:  Sussex  etc.  Ins. 
Co.  V.  Woodrt^,  2  Dutch.  541.  But  if  the  payment  is  made  after  the  loss, 
or  at  all  events  after  suit  brought,  it  seems  it  does  not  reduce  the  recovery: 
May  on  Ins.,  sec.  424;  Wood  on  Fire  Ins.  767;  Sussex  etc.  Ins.  Co.  v. 
Woodruff,  2  Dutch.  541.  The  amount  specified  on  the  face  of  the  mortgage* 
if  under  seal,  is  the  utmost  limit  of  the  recovery  if  there  have  been  no  pay- 
ments; the  contract  of  insurance  can  not  be  extended  by  parol  to  cover  sub- 
sequent advances  by  the  mortgagee:  May  on  Ins.,  sec.  424;  Ogden  v.  Mont- 
real Ins.  Co.,  3  U.  G.  G.  P.  497.  But  where  one  who  has  contracted  to 
purchase  certain  mortgages  pays  only  part  of  the  purchase  money,  and  insorea 
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for  the  protection  of  his  interest,  and  a  loss  happens  before  the  money  is  all 
paid,  the  recovery  is  not  limited  to  the  amoant  paid,  but  may  include  also  the- 
aiDoont  which  the  insured  is  yet  bound  to  pay:  ExcMar  Fire  Jn»,  Co.  v. 
JioifcU  Itu,  Co.,  55  N.  Y.  343;  S.  C,  14  Am.  Bep.  271.  An  assignment  of 
part  of  the  mortgage  debt  to  one  who  makes  no  claim  will  not  preclude  the 
mortgagee  from  recovering  an  insurance  effected  by  him  to  the  extent  of  the 
residue:  Hex  v.  Insurance  Cos,,  2  Phila.  357. 

4.  Mortgagor  hcu  No  Claim  to  Proceed*  qf  Inmrance, — ^That  the  mort- 
gagor has  no  claim  to  an  insurance  effected  by  the  mortgagee  upon  hia 
own  account,  without  any  agreement  therefor  between  the  parties,  and 
can  not  insist  upon  having  the  proceeds  of  such  insurance  applied  upon 
the  mortgage  debt,  nor  claim  any  deduction  in  a  suit  for  foreclosure  or  other 
suit  against  him  for  the  debt  on  account  of  the  collection  of  such  inanranca 
by  the  mortgagee,  is  well  settled:  May  on  Ins.,  sec.  449;  Flanders  on  Ins. 
396;  Sly  v.  My,  80  HI.  532,  541;  Concord  etc.  Ins.  Co.  v.  Woodbury,  45  Ma» 
447;  Fox  v.  Phcmix  Fire  Ins  Co.,  52  Id.  334;  &inct^/idd  v.  MiUHoh  71  Id. 
567;  White  v.  Brown,  2  Cush.  412;  Loomia  v.  EagU  Life  Ine.  Co.,  6  Gray» 
401;  Haiey  v.  Maafi%faetiure!n^  Ins.  Co.,  120  Maes.  296;  Dick  y.  FranUin  Firt 
In$,  Co.,  10  Mo.  App.  385;  Louden  v.  Waddle,  12  Ins.  L.  J.  289  (Penn.); 
ArchambauU  v.  Qaiameau,  22  L.  C.  Jurist,  105.  And  where  the  mortgagee, 
having  entered  for  condition  broken,  insures,  and  after  a  loss  collects  the 
insurance  and  makes  repairs,  on  a  bUl  by  the  mortgagor  to  redeem,  he  is  not 
entitled  to  have  the  amount  of  the  insurance  deducted  from  charges  made 
for  the  repairs:  White  v.  Brown,  2  Gush.  412.  The  reason  for  this  doctrine, 
that  the  mortgagor  has  no  interest  in  an  independent  insurance,  is,  as  stated 
in  the  principal  case  and  in  all  the  cases  above  cited,  that  such  a  contract  of 
insurance  is  entirely  distinct  from  the  mortgage,  and  there  is  no  privity  be- 
tween* the  mortgagor  and  mortgagee  with  respect  to  it.  For  precisely 
the  same  reason  the  mortgagee  can  not  charge  the  mortgagor  with  the  ex- 
pense of  such  an  insurance:  Faure  v.  Winona,  14  Am.  Dec.  545;  Saundere  v. 
Froet,  16  Id.  394;  Clark  v.  Washington  etc  Ins.  Co.,  100  Mass.  512;  Dobson 
V.  Land,  8  Hare,  216. 

5.  Insurer^s  Bight  of  Subrogation  on  Payment. — ^The  question  as  to  whether 
or  not,  in  case  of  an  independent  insurance  by  a  mortgagee  upon  his  own  ac- 
count and  for  his  own  protection,  the  insurer,  either  before  or  after  paying  the 
loss,  is  entitled  to  be  subrogated  to  the  mortgagee's  rights,  as  agpunst  the 
mortgagor,  and  to  demand  an  assignment  of  part  or  all  of  the  mortgage  debt, 
is  one  upon  which  there  ib  much  conflict  of  opinion.  Of  course,  if,  as  is  gen- 
erally  the  case,  the  policy  expressly  provides  for  such  subrogation  and  assign- 
ment, the  insurer's  right  thereto  is  unquestionable:  New  England  etc  Ins.  Co. 
V.  Wetmore,  32  lU.  221;  Stindifield  v.  JtlUliken,  71  Me.  567;  Dick  v.  IhuUdin 
Fire  Ins.  Co.,  10  Mo.  App.  376;  Springfield  etc.  Ins.  Co.  v.  Allen,  43  N.  Y. 
389;  IbsUr  v.  Van  Beed,  70  Id.  19,  reversing  S.  C,  5  Hun,  321.  So  it  seems, 
even  though  the  premium  for  insurance  is  paid  by  the  mortgagor:  Thornton 
V.  Enterprise  Ins.  Co.,  71  Pa.  St.  234.  And  even  though  the  policy  does  not 
provide  for  any  subrogation  or  assignment,  if  the  mortgage  is  in  fact  assigned 
to  the  insurer  on  payment,  the  mortgagor  can  claim  no  deduction  from  the 
debt  on  account  of  the  payment  of  the  insurance:  Concord  etc  Ins.  Co.  v. 

Woodbury,  45  Me.  447. 

But  if  there  is  neither  any  provision  in  the  policy  for  subrogation  and  as- 
signment, nor  any  actual  assignment,  the  insurer's  right  to  demand  it  is  not 
so  clear.  The  doctrine  of  the  principal  case  that  the  insurer  is  not  entitled 
to  demand  such  subrogation  or  assignment  under  a  policy  thus  taken  out 
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by  the  mortgagee,  which  does  not  expressly  proTide  for  it,  is  the  established 
law  of  Massachusetts:  Svfolk  Iru.  Co,  y.  Borden,  9  Allen,  123;  Clark  y.  WU- 
9on,  103  Mass.  221;  both  approving  the  prindpal  case.  The  question  is  dis- 
cussed also,  bat  not  decided,  in  Ccnoord  etc  In$,  Co,  y.  Woodbury^  45  Me. 
447,  and  the  principal  case  is  commented  on  with  apparent  approvaL  There 
ve  some  strong  arj^uments  in  the  same  direction  in  Fotier  y.  Van  Reed,  6 
Hnn,  321,  bat  the  case  is  not  directly  in  point,  and  besides,  the  decision  there 
made  was  reversed,  as  heretofore  stated,  in  S.  C,  70  N.  Y.  19.  And  the  doo- 
trine  of  the  principal  case  on  this  point  seems  to  be  adopted  also  in  May  on 
Ins.,  sec  456;  Wood  on  Fire  Ins.  782,  783;  and  in  later  editions  of  Mr.  Phil- 
lips' work:  2  Phill.  Ins.,  sec.  1712.  Bat  it  mast  be  admitted  that  the  decided 
preponderance  of  aathority  is  against  this  doctrine,  and  in  favor  of  the  in- 
sarer's  right  of  subrogation  and  assignment  in  sueh  cases  upon  pajring  the 
loss,  and  if  necessary,  the  balance  due  on  the  mortgage;  and  that  the  pay- 
ment of  the  loss  does  not  avail  the  mortgagor:  Flanders  on  Ins.,  400, 401,  and 
note;  Carpenter  y.  Providence  etc,  Ine,  Co.,  16  Pet.  495;  IJoncre  y.  Lamar 
Fire  Iru.  Co.,  51  HI.  409;  Norwich  Fire  Ins,  Co,  y.  Boomer,  52  Id.  442;  S.  C, 
4  Am.  Rep.  618;  Dick  v.  FrankUn  Fire  Ine,  Co.,  10  Mo.  App.  384;  8.  C,  10 
Ins.  L.  J.  468;  Sueeex  etc.  Ine,  Co.  v.  Woodr%f,  2  Dutch.  541;  Kemochan 
v.  2iew  York  etc.  Ins.  Co.,  17  N.  Y.  442;  SprinjifiM  etc.  Ins.  Co.  y.  AUen^ 
43  Id.  389;  Excelsior  Fire  Ins.  Co.  v.  Bojfol  Ins.  Co.,  55  Id.  359;  S.  C,  14 
Am.  Rep.  271;  Bex  v.  Ins.  Cos.,  2  Phila.  357.  This  right  of  subrogation 
and  assignment  is  based  in  many  of  these  cases  upon  the  alleged  inequity  of 
permitting  the  mortgagee  to  receive  and  retain  both  the  insurance  money  and 
his  debt,  and  upon  the  impolicy  of  allowing  an  insurance  effected  by  the 
mortgagee  to  be  thus  turned  into  a  sort  of  wager  contract.  The  answer  of 
Mr.  Chief  Justice  Shaw  in  the  principal  case  to  these  arguments  is  exceed- 
ingly strong.  Another  reason  assigned  for  the  doctrine  is  that  the  insurer, 
in  such  a  case,  stands  in  the  relation  of  a  quasi  surety:  Excelsior  Fire  Ins.  Co. 
v.  Boyal  Ins.  Co.,  55  N.  Y.  343;  S.  C,  14  Am.  Rep.  271.  It  is  difficult  to 
understand  how  anything  like  the  relation  of  surety  can  exist  where  the  lia* 
bility  of  the  principal,  assuming  the  principal  to  be  either  the  debtor  or  the 
property,  arises  under  one  contract,  while  that  of  the  supposed  surety  arises 
under  an  entirely  distinct  and  disBimilar  contract,  and  at  a  different  time. 
The  liability  under  the  mortgage  is  wholly  independent  of  any  question  of 
loss;  while  the  liability  under  the  insurance  contract  attaches  only  in  case  of 
a  loss.  Such  a  case  is  entirely  unlike  that  of  an  insurance  of  goods  in  the 
hands  of  a  common  carrier  i^nst  a  peril  for  which  the  carrier  would  be 
liable.  There  the  insurer  may  be  said  to  be  in  a  certain  sense  a  surety  for 
the  carrier,  for  the  liability  of  both  depends  upon  the  same  event,  and  if  the 
insurer  is  compelled  to  pay,  he  is  undoubtedly  entitled  to  subrogation  to  the 
owner's  remedy  against  the  carrier:  Mead  v.  Mercantile  Mut.  Ins,  Co.,  67 
Barb.  519;  Gates  v.  Hartman,  11  Pa.  St.  515;  Hall  v.  BaUroad  Cos.,  13  Wall. 
367.  So  in  other  eases  where  the  assured  has  a  remedy  for  his  loss,  not  only 
against  the  insurer,  but  also  primarily  against  the  person  who  occasioned  the 
loss.  But  it  is  bootless  to  pursue  this  subject  where  the  weight  of  authority 
IB  so  obviously  and  overwhelmingly  the  other  way. 

Where  Mortgagee  Insures  Pursuant  to  Agreement  with  the  mortga- 
gor, or  at  his  request  and  expense,  the  insoranco  is  upon  the  property,  and 
not  upon  the  debt,  and  is  for  the  benefit  of  both.  The  mortgagor  is  entitled 
to  have  the  avails  of  the  insurance  applied  in  reduction  of  the  debt,  and  the 
insurer  paying  the  loss  to  the  mortgagee  is  not  entitled  to  subrogation  to  the 
tatter's  rights  under  the  mortgage:  May  on  Ins.,  sec.  449;  Concord  etc.  Ins,  Co. 
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T.  Woodbury,  45  Me.  447;  S^nchfidd  y.  MUUkm,  71  Id.  507;  Dkk  y.  JFWmilai 
/tre  /fu;  Co.,  10  Mo.  App.  885;  Kfmoehan  ▼.  ^tsw  Tbrib  etc.  /m.  Co.,  17  N. 
Y.  428;  Waring  y.  Loder^  53  Id.  581.  And  eYen  though  the  mortgage,  or  % 
jadgment  of  foreoloeare  founded  thereon,  should  be  actoally  usigned  to  the 
insarer,  it  would  not  aYail  him,  ezoept  so  far  as  it  was  nnpaid  by  the  insur- 
ance: Waring  y.  Loder,  supra.  An  action  wiU  lie  on  such  a  policy  for  the 
benefit  of  the  mortgagor,  although  the  debt  is  paid:  Norwich  Urt  Ins  Co,  y. 
Boomer,  52  III.  442;  S.  C,  4  Am.  Rep.  618.  And  if  the  debt  is  unpatfl,  the 
sufficiency  of  the  property  to  pay  it  is  no  defense:  JBtma  Ins.  Co,  y.  Baher,  71 
Ind.  102;  S.  C,  10  Ins.  L.  J.  275,  in  which  case  it  was  held  that  the  mort- 
gagor could  sue  on  the  policy. 

Where  the  mortgagor  ooYenants  to  keep  the  premises  insured  and  fails  to 
do  so,  and  the  mortgagee  insures  in  the  mortgagor's  name,  making  the  loss 
payable  to  himself,  he  paying  the  premium,  he  may  sue  on  it  in  his  own  name 
if  it  coYers  only  the  mortgaged  property  and  does  not  exceed  the  debt:  Hop- 
kins  Mfg,  Co,  y.  Avrora  etc  Ins,  Co,,  48  Mich.  148.  If  the  mortgagee,  in 
such  a  case  of  failure  of  the  mortgagor  to  insure  as  stipulated,  insures  '*  for 
whom  it  may  concern,"  loss  payable  to  himself,  he  may  recoYer  the  whole  loes, 
but  must  account  for  it  towards  the  payment  of  the  debt:  FowUy  y.  Palmer, 

5  Gray,  551.  Generally,  if  a  mortgagee  insures  in  the  owner's  name,  loss  pay- 
able to  himself,  he  is  the  party  primarily  insured:  Cfraham  y.  Phanix  Ins,  Co,, 
17  Hun,  156;  and  he  may  recover  the  whole  amount  of  the  insurance  if  it  is  less 
than  the  debt:  HadUy  y.  New  Hampshirt  Fire  Ins,  Co, ,  55  N.  H.  1 10.  Nor  will 
a  foreclosure  after  loes  and  before  action  defeat  his  recoYery:  Id.  Where,  with- 
out the  mortgagor's  knowledge,  the  mortgagee  procures  a  policy  to  both,  loss 
payable  to  himself,  he  paying  the  premium,  he  is  the  proper  party  to  sue,  and  a 
prior  insurance  by  the  mortgagor,  contrary  to  a  condition  in  the  policy  sued 
on,  will  not  defeat  a  recovery:  Westchester  Hre  Ins,  Co,  y.  Foster,  00  DL  121. 
The  mortgagee  is  undoubtedly  entitled  to  make  premiums  paid  by  him  a 
charge  on  the  premises  where  he  insures  pursuant  to  agreement  or  request,  or 
upon  the  mortgagor's  failure  to  insure  according  to  stipulation:  Ang.  on  Ins., 
sec,  444;  Flanders  on  Ins.  398;  Mix  v.  Hotchi^ss,  14  Conn.  32;  F<ndeyy, 
Palmer,  5  Gray,  549,  550;  Dobson  v.  Lamd^  5  De  G.  A^  Sm.  575.  Nor  can  the 
mortgagor  claim  of  the  mortgagee  a  return  of  a  premium  paid  by  him  where 
the  policy  is  canceled,  unless  he  shows  the  mortgagee  has  received  it  back 
from  the  insurers:  Parker  y.  SmWi,  Charities,  127  Mass.  499. 

Whsrx  Mobtgaoob  Insubss  Own  Intbbsst  without  Aoresmxmt  with 
the  mortgagee,  and  for  his  own  protection,  the  mortgagee  has  no  claim 
at  law  or  in  equity  to  haYe  the  insurance  money  applied  upon  the 
debt:  May  on  Ins.,  sec.  449;  Ang.  on  Ins.,  sec.  60;  1  Phill.  Ins.,  sec.  296; 
2  Id.,  sec.  1962;  Flanders  on  Ins.  396;  Columbia  Ins,  Co,  v.  Lawrence,  10 
Pet.  512;  liyan  v.  Adamson,  57  Iowa,  30;  Steams  v.  Quiney  Mut.  Ins,  Co,, 
124  Mass.  61;  Amesy,  Northwestern  Mam^acturer^  Ins.  Co.,  11  Ins.  L.  J. 
677  (Minn.);  Carter  v.  RocheU,  8  Paige,  437;  Dunlop  v.  Avery,  23  Hun,  509; 
Stamps  Y.  Commercial  Fire  Ins,  Co,,  77  N.  C.  209;  S.  C,  24  Am.  Rep.  433; 
8.  C,  7  Ins.  L.  J.  256;  McDonald  v.  BlaeVs  Adm*r,  20  Ohio,  185;  NichoU 
Y.  Baxtent,  5  R.  L  491. 

Ir  MoRTGAGOB  Inbitres  PiTBSUANT  TO  AoRSEMBNT  with  the  mortgagee 
to  keep  the  premises  insured,  the  mortgagee  has  an  equitable  lien  upon 
the  insurance  money,  in  case  of  loss,  to  the  extent  of  his  insurable  interest, 
and  is  entitled  to  have  it  applied  in  discharge  of  the  debt:  Ang.  on  Ins., 
sec.  62;  Tfiomas*  E^rs  y.  Vim  Kapff*s  Ex'rs,  6  Gill  A;  J.  372;  Carter  y.  RocheU, 

6  Paige,  437;  Nidiots  v.  Baxter,  5  R.  I.  491;  Wlieeler  v.  Factors'  etc.  Ins. 
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Co.,  101  U.  S.  439;  In  re  RaiM  Ale  etc.  Co,,  3  Bias.  175.  So  though  there  ia 
%  clAuse  aQthorizing  the  mortgagee  to  insare:  Wheeler  t.  Fcudtionf  etc.  In$.  Co.t 
101  U.  S.  439.  Bo  though  the  mortgage  stipTdateB  that  the  inaurance  money, 
in  case  of  a  loes,  ahall  be  devoted  to  rebuilding,  and  a  loaa  happena,  and  the 
inaurance  ia  paid  but  ia  not  dcToted  to  rebuilding  but  depoaited  in  bank,  and 
the  performance  of  the  atipulation  to  rebuild  beoomea  impoaaible,  where  the 
mortgagee  foredoeea  and  the  property  provea  inaufficient  to  pay  the  debt: 
Thomat'  AdnCrs  v.  V<m  Kapff*B  Ev^rs^  6  Gill  &  J.  372.  So,  it  aeema,  though 
the  policy  doea  not  mention  the  mortgagee  and  the  inaurance  ia  without  hia 
knowledge,  and  ia  effected  prior  to  the  mortgage;  Amies  v,  NortkwesUm  Mctn^ 
f/{facturera*  etc  Ins.  Co.^  11  Ina.  L.  J.  677.  Where  a  mortgagor  covenanta  to 
keep  the  premiaea  inaured  for  the  benefit  of  the  mortgagee,  the  presumption 
18  that  any  inaurance  effected  by  auch  mortgagor  ia  in  performance  of  the 
covenant,  and  the  mortgagee  haa  hia  lien:  Duniop  ▼.  Avery,  23  Hun,  609. 
Not  ao,  howeyer,  where  the  policy  la  actually  made  payable  to  a  aubaequent 
mortgagee  who  haa  a  aimilar  covenant  in  hia  mortgage  and  haa  no  actual  no- 
tice of  the  covenant  in  the  prior  mortgage:  Duniop  ▼.  Avery,  89  N.  T.  593, 
reversing  S.  C,  23  Hun,  509;  nor  where  the  covenant  is  to  inaure  for  the 
mortgagee'a  benefit  in  a  certain  aum,  in  a  company  to  be  approved  by  the 
mortgagee,  if  the  mortgagor  inaurea  for  hia  own  benefit,  for  a  leaa  sum  with- 
out the  mortgagee*a  knowledge,  and  the  inaurer  having  had  no  notice  of  the 
terma  of  the  mortgage,  paya  the  money  to  the  mortgagor  notwithatanding  a 
claim  interpoaed  by  the  mortgagee:  Steams  v.  Quincy  Mvi.  Fire  Ins.  Co.,  124 
Masa.  6] ;  nor  where  the  mortgagor  conveya  to  another  after  the  mortgage 
and  the  latter  inaurea,  unleaa  he  makea  the  policy  payable  to  the  mortgagee: 
lieed  V.  McCrum^  91  N.  Y.  412;  nor  where  a  aubaequent  mortgagee,  having 
no  knowledge  of  the  covenant,  inaurea  for  hia  own  protection:  Wfieeler  v. 
Factors*  etc.  Ins.  Co.,  3  Wooda,  43. 

Where,  on  an  inaurance  by  and  in  the  name  of  the  mortgagor,  the  loaa  ia 
made  payable  to  the  mortgagee,  it  aeema  clear  that  the  mortgagee  may  aue 
on  the  policy  in  caae  of  a  lose:  Ang.  on  Ins.,  aec.  60;  Motley  v.  Man^/ac^ 
turers*  Ins.  Co.,  50  Am.  Dec.  591;  Hartford  Fire  Ins.  Co.  y.  OleoU,  97  111.  439; 
Coaies  v.  Pennsylvania  Fire  Ins.  Co.,  58  Md.  172;  S.  C,  42  Am.  Rep.  327; 
Berthold  v.  Clay  etc.  Ins.  Co.,  2  Mo.  App.  311;  Boussel  v.  St.  Nicholas  Ins.  Co., 
9  Jonea  &  S.  279;  Cone  v.  Niagara  Hre  Ins.  Co.,  60  N.  Y.  619;  Appleton  Iron 
Co.  V.  £riUsh  America  Ins.  Co.,  46  Wia.  23;  Haanmd  v.  Queen  Ins.  Co.,  50 
Id.  240;  Brush  y.  ^tma  Ins.  Co.,  1  Oldright  (Nov.  Scot),  459.  Certainly  ao, 
if  the  inaurance  ia  pursuant  to  a  stipulation  for  inaaranoe:  Hartford  Fire  Ins. 
Co.  v.  Olcott,  supra;  and,  in  any  event,  the  bringing  of  the  action  by  the 
mortgagee  ia  a  ratification  of  the  contract:  BerUiold  v.  Clay  etc.  Ins.  Co.,  su- 
pra. Where  on  auch  a  policy  the  loaa  ia  mode  payable  to  the  mortgagee  *'aa 
hia  intereat  ahall  appear,"  his  right  to  aue  alone  is  said,  in  Hammjcl  v.  Queen 
Ins.  Co.,  supra,  to  depend  upon  whether  the  mortgage  debt  exceeds  the  sum 
inaured.  The  extent  of  the  recovery  by  the  mortgagee  upon  a  policy  pro- 
cured by  the  mortgagor,  loea  payable  to  the  mortgagee,  is  held  to  be  the  w  bole 
amount  of  the  loss  if  it  doea  not  exceed  the  mortgage  debt:  Motley  v.  Manik- 
faeturers*  Ins.  Co.,  supra;  Berthold  v.  Clay  etc.  Ins.  Co.,  supra.  In  other 
caaea  it  is  held  that  the  mortgagee  may  recover  the  whole  loea,  holding  the 
reaidue  beyond  his  mortgage  interest  in  trust  for  the  mortgagor:  Cone  v.  ^t- 
agara  Fire  Ins.  Co.^  supra;  Graves  v.  Hampden  Ins.  Co. ,  10  Allen,  283.  If, 
by  the  policy,  the  mortgagor  retains  an  interest  beyond  the  control  of  the 
mortgagee,  aa  where  the  property  covera  other  property  than  that  mortgaged, 
it  ia  held,  in  Hartford  F\re  Ins.  Co.  v.  Davenport,  37  Mich.  609,  that  the 
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mortgagee  can  not  sue  on  the  policy.  Where  the  insnraaoe  is  in  a  mntoal  in- 
surance company,  and  the  policy  is  iaened  to  the  morl|pigor.  he  giving  the 
preminm  notes,  although  the  lose  ia  made  payable  to  the  mortgagee,  it  is  held, 
in  Blanchard  v.  AtUuUie  MuL  i^lre  In$.  Go,,  33  N.  H.  9,  that  the  motion  mart 
be  in  the  name  of  the  mortgagor. 

Ordinarily  where  a  mortgagor  procuree  a  policy  to  be  inned  to  himself ^  lo« 
payable  to  the  mortgagee,  although  the  latter  may  have  a  right  of  reooveiy 
on  the  policy,  the  former  ia  the  ''aasnred,"  and  anyyiolation  by  him  of 
the  conditions  of  the  policy  by  alienation,  ''other  insnxanoe,"  or  the  liks^ 
will  defeat  the  mortgagee's  right  of  action  as  well  as  that  of  the  mortgagon 
ConUnetUal  In$.  Co,  r,  H^fman,  92  HL  146;  Brmuwick  8a».  ImL  y.  ComoKr- 
cial  Union  Ins.  Co,,  68  Me.  313;  Oronenor  y.  Atlantic  tWe  Ina.  Co.,  17  N.  T. 
891.  So  where  the  insurance  is  originally  to  the  mortgagor,  but  by  indorse 
ment  the  loss  is  made  pasrable  to  t^  mort^^agee:  FranMm  <Sbv.  IntL  ▼.  Coh 
tral  Mia.  Fire  In$.  Co.,  119  Mass.  240;  Loring  y.  Mttm{faokutn^  Int.  Co.,  8 
Gray,  28.  Bat  where  the  policy  expressly  provides  that  no  violation  of  its 
conditions  by  the  mortgagor  shall  affect  the  mortgagee,  the  latter  may  re- 
cover to  the  extent  of  his  own  interest,  notwithstanding  any  sack  violafcioot 
Hartford  In$.  Co.  v.  OlcoU,  97  HI  439;  City  lUfe-eaU  Sav.  Bank  v.  Petm- 
iyltania  Fire  In».  Co.,  122  Mass.  165;  PheaUx  Ine.  Co.  v.  Floyd^  19  Him, 
287;  Bastings  v.  Westchester  Fire  Ins.  Co.,  73  N.  T.  141. 


May  v.  Breed.    Nobbis  v.  Bbeed, 

[7  OosBDre,  IS.] 

Law  of  Plaob  whbrb  Ck>iiTRACT  is  Madb  and  to  be  performed  governs 
not  only  as  to  its  execution,  authentication,  and  construction,  but  also 
as  to  the  legal  obligations  arising  from  it,  and  as  to  what  is  to  be  deemed 
a  performance,  satisfaction,  or  discharge. 

DmcHABOB  UNDKB  Bahkbuff  Law  ov  Fobsion  Countrt  of  an  acceptor 
of  a  bill  drawn  in  Massachusetts,  where  the  drawer  and  payee  resided, 
but  accepted  and  made  payable  in  such  foreign  country,  the  acceptor 
being  a  resident  there,  is  a  bar  to  an  action  against  him  in  Massachusette, 
though  the  claim  was  not  proved  under  the  bankruptcy;  a/ortioH  if  it 
was  so  proved. 

Assumpsit.  The  facts  in  the  first  case  aboye  named  appear 
from  the  opinion. 

S.  E.  SeumU  and  B.  Choate,  for  the  plaintiffs. 

W.  Dehon  and  G.  O.  Loring,  for  the  defendants. 

By  Court,  Shaw,  0.  J.  This  case  comes  before  the  court 
upon  an  agreed  statement  of  facts.  It  is  assumpsit  by  the  plaint- 
iffs, as  payees,  against  the  defendants,  as  acceptors  of  a  bill  of 
exchange  for  one  thousand  pounds  sterling,  dated  at  Boston, 
May  80, 1839,  requesting  the  drawees  to  pay  that  sum  to  the 
plaintiffs,  or  their  order,  in  London,  drawn  by  Ebeneser  Breed, 
payable  in  sixiy  days.    This  draft  was  addressed  to  the  defend* 
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ants,  B.  F.  Breed  &  Ecdeston,  at  liyerpool,  and  by  them 
accepted,  payable  at  a  banking  house  designated,  in  London. 
It  was  presented  at  maturily  for  payment;  but  payment  being 
refused,  it  was  protested  for  non-payment.  The  defendants  were 
partners  and  resident  merchants,  canying  on  business  at  Liyer- 
pool,  when  the  bill  was  drawn  and  accepted.  B.  F.  Breed  was  a 
native  of  Massachusetts,  bom  in  1781,  and  resided  here  till  1804; 
he  then  went  to  England,  where  he  has  ever  since  resided,  and 
carried  on  business  as  a  British  subject,  and  he  still  lives  there. 
Eccleston,  the  other  defendant,  was  a  British  subject,  and,  as 
we  understand,  a  native.  The  bill  was  sold  by  Ebenezer  Breed, 
the  drawer,  to  the  plaintiffs  in  Boston.  The  plaintiffs  were 
resident  merchants  in  Boston,  when  the  bill  was  drawn,  and 
have  ever  since  continued  so.  Ebenezer  Breed,  the  drawer,  was 
also  a  citizen  of  Massachusetts  when  the  bill  was  drawn.  The 
defense  relied  upon  is,  that  B.  F.  Breed  &  Eccleston,  the  de- 
fendants, acceptors  of  the  bill,  were  declared  bankrupt,  and 
obtained  their  certificate  of  discharge  under  the  English  bank- 
rupt  law,  the  certificate  having  been  granted  February  24, 1841. 
The  plaintiffs  did  not  prove  their  debt,  under  the  commission  of 
bankruptcy,  against  the  estate  of  B.  F.  Breed  &  Eccleston,  and 
have  received  no  dividend  thereon.  Two  dividends  have  been 
declared  and  paid  to  other  creditors,  who  have  proved  their 
claims,  and  the  settlement  of  the  estate  is  not  yet  closed. 

We  have  transcribed  nearly  the  entire  statement  of  facts  agreed, 
it  being  short,  and  every  fact  mentioned  being  significant  and 
material.  The  question  is,  whether  the  plaintiffs,  resident  citi- 
zens of  Massachusetts,  shall  be  barred  of  their  action  in  the 
courts  of  this  commonwealth,  by  a  discharge  from  their  debts 
duly  obtained  by  the  defendants,  under  the  bankrupt  laws  of 
Great  Britain. 

It  is  very  clear,  upon  these  facts,  that  the  contract,  for  breach 
of  which  a  remedy  is  sought  in  this  action,  was  made  in  England, 
and  to  be  performed  in  England.  The  contract  between  these 
parties  was  the  contract  made  by  the  acceptance  of  the  defend- 
ants, to  pay  the  sum  drawn  for;  the  bill  was  presented  to  them 
for  acceptance  by  the  plaintiffs  or  by  some  person  acting  as  their 
agent;  it  was  thereupon  accepted;  and  so  the  contract  made  in 
England.  It  was  expressly  made  payable  in  London.  The  case, 
therefore,  upon  the  facts,  is  entirely  clear  of  doubt,  plain  and 
simple;  it  is  a  contract  made  in  England,  and  to  be  performed 
in  England,  by  persons  residing  and  carrying  on  business  in 
England,  with  a  foreigner,  acting  therein,  by  himself*  or  his 
agent,  in  England. 
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Shortly  after  the  makmg,  and  before  the  performance  on  this 
contract,  the  debtors  were  placed  under  a  commission  of  bank- 
ruptcy, an  adversary  proceeding,  under  and  by  virtue  of  the 
laws  of  England,  against  a  defaulting  trader,  upon  doing  cer- 
tain acts  indicative  of  present  or  impending  insolvency.  These 
laws  provide,  generally,  that  upon  a  trader's  doing  certain  acts^ 
considered  acts  of  bankruptcy,  a  creditor  may  apply  for  and  ob- 
tain a  commission,  under  which  the  whole  of  the  trader's  prop- 
erty is  sequestered  and  taken  into  the  custody  of  law,  to  be 
administered  by  officers  apx>ointed  for  that  purpose,  the  pro- 
ceeds of  which,  with  some  slight  exceptions,  are  appropriated 
to  the  payment  of  all  the  bankrupt's  debts,  if  sufficient  there- 
for, otherwise  to  pay  them  in  equal  proportions,  as  far  as  it  is 
sufficient  for  that  purpose.  The  same  law  further  provides, 
that  if  the  bankrupt  will  honestly  and  faithfully  co-operate  in 
the  proceeding,  if  he  will  disclose  all  his  property  and  effects, 
and  aid  the  officers  appointed  for  that  purpose  by  information 
and  by  all  means  in  his  power,  and  do  all  the  duties  required 
of  him  in  the  premises,  he  shall  be  absolved  and  discharged  of 
all  his  debts,  and  receive  a  certificate,  as  the  authoritative  evi- 
dence of  his  right  to  such  discharge.  Such  were  the  proceed- 
ings instituted  against  these  defendants,  in  their  own  country, 
under  the  laws  of  their  own  country;  such  was  the  discharge 
which  they  obtained;  and  they  insist  that  this  is  a  good  discharge 
against  a  debt  previously  contracted  in  that  country,  due  and 
owing  at  the  time  of  these  proceedings,  and  which  might  have 
been  proved  under  such  commission,  and  in  respect  to  which  a 
dividend  might  have  been  received  by  the  creditors.  They  also 
insist  that  this  was  a  discharge  of  the  debt  created  by  that  con- 
tract, that  it  no  longer  existed  as  a  debt,  and  that  this  discharge 
is  therefore  a  good  defense  to  an  action  seeking  to  recover  such 
debt,  in  whatever  country,  court,  or  tribunal  such  action  may 
be  brought. 

In  the  present  case,  no  question  can  arise  as  to  the  place  or 
country  to  which  we  are  to  look  for  the  law,  which  is  the  lex 
loci  contractus.  A  difficulty  often  arises,  and  cases  become  ex- 
ceedingly complicated  (in  consequence  of  the  transaction  being 
more  or  less  affected  by  the  laws  of  various  countries),  in  de- 
termining which  and  in  what  proportion  each  shall  govern;  as, 
for  instance,  where  the  contracting  parties  belonging  to  differ- 
ent countries,  enter  into  a  contract  in  a  third,  perhaps  to  be 
executed  in  a  fourth,  and  where  a  remedy  is  sought  in  a  fifth. 
In  the  present  case,  beyond  question,  the  law  of  England  is  the 
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law  of  the  contract,  whatever  maybe  the  effect  of  that  law  upon 
the  rights  and  duties  of  these  parties. 

1.  It  seems  to  be  now  a  well-settled  rule  of  law,  generallj 
adopted  by  the  courts  of  all  civilized  nations,  that  the  law  of 
the  contract  is  to  govern  it,  and  determine  the  rights  of  parties 
under  it,  in  all  matters  touching  the  modes  of  execution  and 
authentication  of  the  form  or  instrument  of  contract;  and  also 
in  relation  to  the  use  and  meaning  of  the  language  in  which  it 
is  expressed,  the  construction  and  interpretation  of  it,  and  the 
legal  duties  and  obligations  imposed  by  it,  and  the  legal  rights 
and  immunities  required  under  it. 

It  has  sometimes  been  made  a  question,  whether  the  existing 
law  of  the  country,  where  a  contract  is  made,  by  tadt  consent 
of  the  parties  enters  into  and  makes  part  of  the  contract,  so  as 
to  derive  its  force  and  obligation  from  consent;  or  whether  it  is 
the  law  which  follows,  accompanies,  and  regfulates  the  construc- 
tion of  the  contract,  as  a  law  to  which  both  owe  obedience. 
Perhaps  both  these  considerations  have  their  influence  and  effect, 
in  applying  the  rule  of  the  lex  loci  contractuB,  and  depend  in 
some  measure  upon  the  terms  of  the  contract  itself.  '  So  far,  it 
depends  upon  the  use  and  meaning  of  language,  whether  it  be 
used  in  a  popular,  legal,  or  technical  sense,  and  the  force  and 
effect  of  the  terms  used,  and  the  parties  may  be  presumed  tacitly 
to  assent  to  and  be  bound  by  ttie  law  of  the  place.  Thus,  if 
one  give  a  promise  to  pay  a  hundred  dollars  in  sixty  days,  if 
this  be  in  the  form  of  a  promissory  note,  by  custom,  operating  in 
effect  as  a  law,  it  creates  an  obligation  to  pay  in  sixty-three 
days.  But  provisions  of  law  of  another  character,  affecting  not 
the  words  of  the  contract,  but  the  mode  of  making  and  obtain- 
ing satisfaction,  as  they  do  not  spring  from  the  language  of  the 
contract,  and  would  not  ordinarily  be  a  subject  of  express  pro- 
vision by  contract,  may  be  considered  as  governing  the  con- 
tract, not  by  consent,  but  by  force  of  law.  As,  for  instance,  a 
mortgagor  stipulates  that  ttie  mortgagee  shall  have  the  land 
mortgaged,  absolutely,  if  the  debt  is  not  paid  at  the  time  stipu- 
lated; but  the  law  of  the  contract,  the  only  law  which  can  gov- 
ern it,  comes  in  and  declares  that  the  title  shall  not  be  absolute, 
but  conditional,  although  the  debt  is  not  paid  at  the  time  stipu- 
lated. 

This,  however,  as  to  the  mortgage  affecting  the  really,  may  be 
considered  as  governed  by  the  lex  loci  rei  sUcb;  but  the  same 
rule  would  apply  in  some  cases  of  personal  stipulation.  As 
where  a  man  binds  himself  to  another,  in  the  sum  of  one  hun- 
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dred  dollars^  the  obligation  to  be  absolute  if  tbe  obligor  does 
sot  pay  fifty  dollars  in  one  year,  the  law  makes  it  a  debt  for  the 
smaller  sum  only.  In  both  of  these  cases,  we  suppose,  there  is 
no  doubt  but  the  law  of  the  contract  would  govern  it,  and  it 
would  not  be  competent  for  the  parties,  by  any  stipulation  of 
their  contract,  to  vary  the  law  in  this  respect.  The  rule,  there- 
fore, that  the  lex  loci  contractiLS  shall  govern  is  derived  partly 
from  the  presumed  consent  of  the  parties,  and  partly  from  that 
law  to  which  both  are  subject,  and  to  which  both  for  the  time 
being  owe  obedience.  The  contract  must  be  governed  by  some 
law,  and,  no  other  being  referred  to,  it  must  be  the  law  of  the 
place. 

A  question  has  sometimes  arisen,  whether  the  obligation  of  a 
contract,  made  in  one  country,  to  be  performed  in  another, 
arises  from  the  force  and  effect  of  the  mtmicipal  law,  either  of 
the  place  of  making  or  that  of  performance;  or  from  that  uni- 
versal law  of  moral  obligation,  acknowledged  by  all  men  above 
the  condition  of  barbarism,  and  admitted  and  carried  into  effect 
by  the  comity  of  all  civilized  nations.  This  may  be  a  difficult 
and  delicate  question,  in  expounding  that  clause  in  the  consti- 
tution of  the  United  States  which  prohibits  the  respective  states 
from  passing  any  laws  impairing  the  obligation  of  contracts. 
The  construction  of  this  clause  may  be  affected  by  a  considera- 
tion of  all  the  provisions  of  the  constitution,  of  the  relative 
powers  intended  to  be  vested  in  the  United  States,  or  reserved 
to  the  several  states,  of  the  condition  of  the  legislatures  of  the 
several  states,  when  they  existed  as  British  provinces,  and  by 
many  considerations  not  affecting  the  general  question.  But  if 
the  question  were,  generally,  whether  the  obligation  of  a  con- 
tract is  derived  exclusively  from  moral  duty  and  natural  obliga- 
tion, independently  of  positive  law,  or  from  the  positive  law  of 
the  place  where  it  is  made,  to  the  exclusion  of  the  moral  duty 
and  natural  obligation,  the  controversy  would  be  inconclusive, 
and  lead  to  no  result.  We  think  it  would  be  more  correct  to 
say,  that  each  of  these  considerations  has  some  influence,  and 
that  both  municipal  law  and  moral  obligation  concur  in  consti- 
tuting the  legal  obligation  of  a  contract.  And  this  is  true,  as 
well  in  regard  to  contracts  made  and  to  be  executed  vdthin  the 
state  or  country  where  the  remedy  is  sought,  as  to  those  which 
are  to  be  executed,  or  where  the  remedy  is  sought,  in  a  state  or 
country  where  the  contract  is  not  made.  Universal  law  and 
natural  obligation  on  the  one  hand,  and  municipal  law  on  the 
other,  are  not  antagonistic  to  each  other.     On  the  contrary. 
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municipal  law  assnmeB  the  existence  of  moral  duly,  arising  from 
natural  law,  and  regulates  it,  so  that  it  may  form  a  plain  and 
practical  rule,  adapted  to  the  exigencies  of  a  ciTilized  com- 
munity. 

Natural  ^w  and  moral  duty,  acknowledged  ^7  all  enlightened 
men,  and  ujr  the  dictates  of  conscience,  must  bind  men  to  keep^ 
faith  and  perform  all  engagements.  But  this  duty  is  not  precise 
and  exact  enough  to  form  a  practical  rule  for  the  goyemment  of 
men  in  society,  in  the  yarious  exigencies  daily  occurring.  For 
instance,  the  law  of  nature  requires  that  a  person  competent,  in 
point  of  age,  to  make  a  promise  or  contract  shall  be  bound  by 
it.  But  it  does  not  approach  to  the  determination  of  the  ques- 
tion. What  shall  be  the  age  of  majority  ?  It  may  well  decide  that 
an  infant  of  tender  years  can  not  contract,  and  that  a  person  of 
mature  years  shall  be  bound  by  his  promise.  But  between  these 
extremes  there  is  a  wide  range,  within  which  it  requires  the 
positive  law  of  society  to  proyide  a  precise  limit.  Shall  it  be  at 
twenty-one,  eighteen,  or  twenty-fiye,  or  at  what  age?  By  the 
law  of  England  a  person  is  competent  to  contract  for  necessa- 
ries before  twenty-one,  but  not  to  make  contracts  generally 
until  that  age.  Here  the  law  of  moral  obligation  combines  with 
the  positive  law  of  the  country  to  constitute  the  obligation  of 
the  contract,  holding  him  bound  if  made  after  twenty-one,  and 
not  before,  unless  for  necessaries.  This  then  must  be  recog- 
nized as  the  law  of  the  contract. 

So  the  law  of  moral  obligation  binds  one  to  perform  his  prom- 
ise to  pay  a  certain  sum  of  money,  without  designating  time  or 
place.  Positive  law  must  determine  what  constitutes  the  thing 
called  money,  whether  it  be  a  particular  denomination  of  coin, 
or  money  of  account,  or  what  shall  be  deemed  its  equivalent  in 
other  coin,  all  of  which  are  in  a  high  degree  artificial  and  con- 
ventional. So  it  must  determine  the  time  and  place  at  which 
payment  shall  be  due,  when  and  imder  what  circumstances  in- 
terest shall  be  paid,  the  rate  of  interest,  when  it  shall  com- 
mence, and  the  like. 

Supx>ose  the  law  of  France  fixes  twenty-three  or  twenty-five 
as  the  age  of  majority  and  competency  to  contract,  and  an  Eng- 
lishman should  be  sued  in  France  on  a  pecimiary  contract  made 
in  England  at  twenty-two,  would  it  not  by  the  comity  of  nations 
be  enforced  in  France,  although  the  contract  derives  its  obliga- 
tion partly  from  the  law  of  natural  obligation,  and  partly  from 
the  positive  or  municipal  law  of  the  place  of  contract?  It  seems 
to  be  agreed  on  all  hands,  that  contracts  made  in  contravention 
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of  a  law  of  the  country,  snch  as  oontraotB  for  the  payment  of 
gaming  debts  and  lusnirious  loans,  are  void;  although  perhaps  a 
rate  of  interest  allowable  by  the  laws  of  some  countries,  but  ex- 
ceeding the  rate  allowed  by  the  law  of  the  country  in  which  the 
contract  is  made,  can  hardly  be  said  to  be  contrary  to  the  dic- 
tates of  moral  obligation;  and  therefore,  if  moral  obligation,  and 
not  the  law  of  the  place  of  contract,  were  to  govern,  it  ought  to 
be  carried  into  effect  when  a  remedy  is  sought  elsewhere  than  in 
the  tribunals  of  the  place  of  contract. 

As  to  the  rule  upon  this  subject,  considering  it  upon  general 
principles,  without  reference  to  the  constitution  of  the  United 
States,  or  the  restrictions  upon  the  authorily  of  the  respectiye 
states  to  pass  insolvent  or  bankrupt  laws,  but  regarding  it  as  a 
question  of  the  application  of  foreign  laws  amongst  sovereign 
states,  we  think  the  rule  is  well  expressed  by  Ohief  Justice 
Parker  in  the  case  of  Blanchard  v.  Bvjssell^  13  Mass.  1,  4  [7  Am. 
Dec.  106].  For  though  this  case  has  been  at  times  considered 
as  overruled,  in  regard  to  the  operation  of  a  discharge  under  an 
insolvent  law  of  one  of  the  United  States,  yet  we  think  the  gen- 
eral principles  advanced  have  been  repeatedly  recognized  as 
sound  law.  After  suggesting  that  laws  can  not  by  their  intrinsio 
force  operate  extraterritorially,  but  that  the  curtesy,  and  com- 
ity, and  convenience  of  nations  between  whom  commerce  exists^ 
has  sanctioned  the  admission  and  operation  of  foreign  laws  rel- 
ative to  contracts,  he  adds:  '*  So  that  it  is  now  a  principle  gen- 
erally received,  that  contracts  are  to  be  construed  and  interpreted 
accQrding  to  the  laws  of  the  state  in  which  they  are  made,  unless 
from  their  tenor  it  is  perceived  that  they  are  entered  into  with  a 
view  to  the  laws  of  some  other  state.  And  nothing  can  be  more 
just  than  this  principle.  For  when  a  merchant  of  France,  Hol- 
land, or  England  enters  into  a  contract  in  his  own  country,  he 
must  be  presumed  to  be  connusant  of  the  laws  of  the  place 
where  he  is,  and  to  expect  that  his  contract  is  to  be  judged  of 
and  carried  into  effect  according  to  those  laws;  and  the  merchant 
with  whom  he  deals,  if  a  foreigner,  must  be  supposed  to  submit 
himself  to  the  same  laws,  unless  he  has  taken  care  to  stipulate 
for  a  performance  in  some  other  country,  or  has  in  some  other 
way  excepted  his  particular  contract  from  the  laws  of  the  coun- 
try where  he  is." 

"We  consider  this  doctrine  so  clear  upon  principle,  and  so 
firmly  established  by  authorities,  that  it  is  not  necessary  to  re- 
view the  series  of  authorities  which  might  be  cited  to  sustain  it. 

2.  But  there  is  another  question  more  difficult  and  important^ 
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necessary  to  be  considered  in  determining  the  present  case, 
affecting  the  satisfaction  and  discharge  of  a  contract  by  anything 
short  of  an  actual  performance  of  the  thing  stipulated  to  be 
done.  As  to  the  law  regulating  remedies,  it  is  as  clearly  settled, 
and  upon  most  satisfactory  grounds,  that  every  case  must  be 
governed  by  the  law  of  the  place  where  the  remedy  is  sought. 
What  species  of  process  a  creditor  may  have  by  arrest  of  the 
person,  attachment  or  sequestration  of  real  or  personal  property, 
the  time,  place,  and  manner  in  which  and  the  tribunal  before 
whom  suit  may  be  brought,  are  all  regulated  by  the  l^  fori. 
The  time  within  which  an  action  may  be  brought,  with  all  ex- 
ceptions and  qualifications,  falls  under  the  same  head,  which 
must,  of  course,  include  all  statutes  of  limitation.  But  there  is 
a  large  class  of  cases  falling  under  neither  of  these  extremes, 
that  is,  not  depending  on  construction  or  interpretation,  and 
still  not  affecting  the  mere  matter  of  remedy.  We  allude  to  the 
numerous  laws  regulating  the  execution  and  performance  of 
contracts  where  an  exact  and  specific  performance  becomes  im- 
possible; what  shall  be  deemed  and  taken  to  be  a  good  substi- 
tuted performance?  or  what  shall  be  the  nature  and  the  measura 
of  compensation  where  the  contract  is  not  performed?  Indeed,, 
there  are  few  cases  where  the  law  can  enforce  a  precise  and  specific 
performance  of  the  very  thing  stipulated  to  be  done;  and  where 
it  can  not,  what  law  shall  determine  the  equivalent,  measure  of 
damages,  or  substituted  performance  ?  Even  under  the  mere  law 
of  nature  such  cases  must  occur.  An  Indian  hunter  has  agreed; 
with  another  to  deliver  a  given  number  of  carcasses  of  venison,, 
after  the  hunting  season;  but  the  deer  have  been  all  driven  awaj 
or  have  perished  by  disease,  and  the  venison  can  not  be  obtained. 
But  the  debtor  has  been  successful  in  fishing,  and  has  an  abun- 
dant supply;  what,  then,  does  the  law  of  natural  justice  requira 
him  to  do,  in  the  performance  of  his  contract?  Is  it  not  to 
deliver  to  his  creditor  a  quantity  of  fish  equally  valuable  and 
useful  vrith  the  promised  venison?  And  will  not  the  same  law 
regard  this  as  a  reasonable  satisfaction  ?  In  a  further  advanced 
state  of  civilization,  a  farmer  has  stipulated  to  deliver  to  a  trader 
a  fixed  number  of  bushels  of  wheat,  at  harvest,  and  the  wheat 
is  blighted  and  the  harvest  fails;  what  laws  shall  decide  what 
sum  of  money,  or  what  amount  of  other  produce,  the  farmer 
shall  deliver  as  an  equivalent  ?  In  the  early  history  of  Virginia, 
contracts  were  made  generally  to  pay  in  tobacco.  Suppose 
there  was  a  law  of  the  place  that,  upon  the  failure  of  the  crops 
of  tobacco,  a  given  number  of  bushels  of  com  should  be  deemed 
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equiTBlent  to  a  giyen  number  of  pounds  of  tobacco,  and  should 
be  receiyed  as  a  substitute;  would  not  this  law  regulate  such  a 
contract,  either  as  a  tacit  condition  annexed  to  it  by  the  parties, 
or  because  it  was  a  law  to  which  the  parties  both  owed  obedi- 
ence, and  subject  to  which  they  must  haye  been  presumed  to 
contract? 

It  appears  to  us  that  these  laws,  affecting  as  they  do  the  nature 
and  character,  the  force  and  obligation,  of  the  contract,  deciding 
to  what  extent  it  binds  the  parties  in  all  the  yarious  contingen- 
cies which  may  occur,  what  shall  be  deemed  actual  and  spedfio 
performance,  or  qualified  and  substituted  performance,  or  satis- 
faction for  non-performance,  are  all  incidents  of  the  contract. 
TThey  are  not  to  be  goyemed  by  the  law  which  affords  judicial 
^remedies,  legal  or  equitable,  but  are  to  be  goyerned  by  the  law 
■of  the  contract,  whether  it  be  the  law  where  the  contract  is 
^made,  or  where  by  its  terms  or  legal  effect  it  is  to  be  performed. 

We  again  recur  to  the  language  of  Chief  Justice  Parker  in 
\he  case  of  Blanchard  y.  BusaeU,  supra.  After  remarking  that 
"we  must  look  beyond  the  law  regulating  the  interpretation  of  a 
contract  to  find  the  grounds  upon  which  it  may  be  discharged, 
he  says:  **  We  think  it  may  be  assumed  as  a  rule  affecting  all 
personal  contracts  [made  by  the  subject  of  one  country  in  an- 
other], that  they  are  subject  to  all  the  consequences  attached  to 
contracts  of  a  similar  nature  by  the  laws  of  the  country  where 
they  are  made,  if  the  contracting  party  is  a  subject  of  or  resi 
<dent  in  that  country  where  it  is  entered  into,  and  no  proyision  in 
introduced  to  refer  it  to  the  laws  of  any  other  country."  He 
then  puts,  by  way  of  illustration,  the  precise  case  now  before 
us,  as  follows:  ''Thus,  if  an  American  merchant  becomes  the 
creditor  of  an  English  merchant  in  England,  and  the  English 
merchant  becomes  bankrupt,  and  obtains  a  certificate  of  dis- 
charge, the  American  merchant  will  be  concluded  by  such  cer- 
tificate; for  it  is  reasonable  to  suppose  that  both  parties  knew  of 
the  existence  of  the  bankrupt  laws  of  England,  and  the  con- 
tract must  be  presumed  to  haye  been  made  with  reference  to 
those  laws.  Indeed,  merchants  doing  business  abroad  are  always 
supposed  connusant  of  the  laws  of  the  place  where  they  trans- 
act their  business,  and  to  submit  themselyes  to  such  laws,  and 
oyen  to  such  customs  as  are  found  there  to  exist." 

The  case  thus  put  is  directiy  in  point,  so  far  as  the  question 
turns  upon  what  may  be  regarded  as  the  international  law  upon 
this  subject,  as  it  operates  upon  contracts,  and  goyems  the  ad- 
ministration  of  the  laws  between  soyereign  states.     So  far  as 
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ihat  case  turned  upon  the  effect  of  an  insolyent  law  of  one  of 
the  United  States,  acting  under  the  restrictions  imx>osed  upon 
state  legislation  by  the  constitution  of  the  United  States,  its 
authority  has  been  shaken  by  subsequent  decisions. 

We  perceive,  also,  in  this  case,  the  ground  upon  which  the 
principle  is  founded.  It  is  this,  that  the  law  of  tiie  place  of  the 
contract,  which  may  be  called  the  law  of  the  contract,  gives  it 
its  character,  makes  it  what  it  is,  fixes  its  limits  and  obligation^ 
fixing  the  time  when  it  shall  commence,  how  it  shall  be  executed 
or  satisfied,  and  how  it  shaU  be  terminated  and  discharged. 
When,  therefore,  such  a  contract  is  discharged,  by  force  of  the 
same  law  which  gave  it  its  origin  and  effect,  it  is  extinguished^ 
and  no  longer  exists  as  a  contract.  When,  therefore,  a  remedy 
is  sought  upon  it  in  the  tribunals  of  another  country,  the  same 
international  comity  which  permits  the  creditor  to  demand 
damages  for  its  non-performance  ought  to  permit  the  defend- 
ant to  show  that  the  obligation  no  longer  exists.  The  law 
under  which  such  discharge  is  obtained  can  hardly  be  said,  in 
such  case,  to  have  an  extraterritorial  operation;  it  operates 
within  the  country  where  the  contract  was  made,  in  fixing  its 
character  and  legal  effect,  which,  upon  the  happening  of  the 
contemplated  contingency,  puts  an  end  alike  to  its  obligation 
and  to  its  execution. 

AH  sovereign  states  have  authority  to  regulate  their  own  cur- 
rency. Suppose  the  English  government,  after  a  debt  con- 
tracted in  England  by  an  Englishman  with  an  American,  had 
passed  a  law  reducing  the  currency,  or  increasing  the  nominal 
value  of  gold,  so  that  the  number  of  pounds  sterling  contracted 
for  could  be  paid  by  a  less  weight  of  gold,  and  the  American 
creditor,  imder  protest,  and  because  he  could  not  do  otherwise, 
should  receive  his  debt  in  the  reduced  currency,  on  finding  hia 
debtor  here,  could  he  sue  him  and  recover  the  deficiency?  We 
think  not;  the  contract  would  have  been  fully  satisfied,  accord- 
ing to  the  law  of  the  place  of  its  creation,  and  of  course  would 
be  at  an  end.  If,  indeed,  a  law  should  be  passed  manifestly 
fraudulent  and  colorable  in  this  respect,  courts  of  another 
country,  not  bound  absolutely  by  the  laws  of  such  country, 
operating  proprio  vigore,  but  so  far  only  as  comity  requires^ 
may  refuse  to  cany  such  unjust  law  into  effect.  So,  where  an 
insolvent  law  is  so  framed  as  in  effect  and  in  practice  to  exclude 
foreign  creditors  from  availing  themselves  of  the  benefit  of  it» 
they  shall  not  be  bound  by  it:  Prentiss  v.  Savage,  13  Mass.  20. 

We  are  of  opinion  that  the  weight  of  authority  is  in  favor  ol 
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the  position,  that  the  discharge  of  a  contract  by  the  law  of  the 
country  in  which  it  was  made  and  to  be  performed,  by  a  law 
proTiding  for  the  appropriation  of  all  one's  property  for  the 
payment  of  all  his  debts,  and  if  insufficient  for  an  equal  distri- 
bution, must  be  considered  as  determining  the  contract  by  the 
same  species  of  force  by  which  it  was  f oTmed,  eo  ligamine  qiu) 
ligatur,  and  therefore,  that  it  no  longer  exists.  I  shall  not  now 
review  ihe  authorities  critically,  but  only  refer  to  a  few  of  the 
leading  cases.  It  seems  to  be  conceded  by  the  learned  and  co- 
pious arguments  of  the  plaintiffs,  that  the  English  authorities  are 
to  this  effect.  Among  the  most  prominent  are  BaUarUine  v. 
Oolding,  1  Cooke  B.  L.,  8th  ed.,  487;  FoUer  v.  Brown,  5  East, 
124;  SmUh  v.  Bvjchanan,  lid.  6;  Stores  Confl.  L. ,  sec.  340.  We 
are  of  opinion  that  the  weight  of  American  authoriiy  is  the  same 
way:  Mather  t.  Bushy  16  Johns.  233  [8  Am.  Dec.  313].  In  this 
case  it  was  held  that  the  obligation  of  a  contract  is  affected  by 
the  law  of  the  place  where  it  is  made;  and  that,  as  a  conse- 
quence, that  law,  by  determining  its  legal  effect,  determines  the 
obligation.  It  is  placed  on  the  ground  that  the  law  of  the 
place  of  the  contract,  when  it  is  made  and  to  be  performed  in 
such  country,  not  only  creates  and  gives  effect  to  the  obligation 
and  duty  imposed  by  it,  but  determines  by  what  act  it  shall  be 
deemed  paid,  satisfied,  released,  discharged,  or  extinguished. 
Chancellor  Kent's  decision,  in  Hicka  t.  Ebtchkias,  7  Johns.  Ch. 
297  [11  Am.  Dec.  472],  is  a  clear  decision  that,  where  the  case  is 
not  affected  by  the  constitution  of  the  United  States,  a  discharge 
under  a  bankrupt  law  legally  granted  in  the  state  or  country  in 
which  the  contract  is  made  and  to  be  executed,  such  law  having 
existed  and  been  in  force  when  the  contract  was  made,  extin- 
guishes the  contract.  "A  contract  can  not,"  says  the  learned 
judge  (p.  308),  ''create  a  civil  obligation  in  a  mode  not  per- 
mitted, and  to  an  extent  beyond  that  prescribed  by  the  estab- 
lished law  of  the  land  existing  when  the  contract  is  made." 
In  a  very  recent  case  in  Maine,  Very  v.  McEenry,  29  Me.  206, 
the  same  principle  is  affirmed  and  adopted. 

Without  going  into  a  more  extended  review  of  the  decisions 
of  state  courts,  we  are  of  opinion  that  this  decision  is  not  op- 
posed by  the  authority  of  the  supreme  court  of  the  United 
States,  as  stated  in  the  leading  and  most  elaborate  case  of 
Ogden  v.  Saunders,  12  Wheat.  213.  It  was  most  ably  and  fully 
argued  by  eminent  counsel;  it  was  argued  several  times,  not 
only  with  the  keenest  legal  discrimination,  but  with  the  closest 
metaphysical  acumen,  and  every  argument  brought  to  bear 
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-which  could  be  supposed  to  have  any  e£fect  on  the  question. 
But,  after  all,  the  question  turned  upon  the  effect  of  a  dis- 
charge imder  an  insolvent  or  bankrupt  law  subsisting  in  one 
state  in  respect  to  a  contract  made  in  that  state,  and  to  be  per- 
formed there,  of  which  state  both  parties  were  citizens  at  the 
time  the  discharge  was  obtained,  but  where  the  discharge  was 
pleaded  and  relied  upon  as  a  defense  to  a  suit  brought  on  such 
<;ontract  in  the  circuit  court  of  the  United  States,  sitting  in  an- 
other state.  We  think  it  was  discussed  and  decided  upon  prin- 
ciples growing  out  of  the  relations  subsisting  between  the 
governments  of  the  several  states  and  that  of  the  United  States, 
and  the  relative  powers  of  each;  the  limited  powers  of  sover- 
eignty of  the  respective  states,  with  an  unlimited  power  of  legis- 
lation over  certain  subjects,  and  the  absolute  power  vested  in 
the  government  of  the  United  States  over  other  subjects;  the 
latter  being  supreme  to  the  extent  to  which  it  is  conferred.  It 
turned,  therefore,  upon  the  terms  and  construction  of  the  con- 
stitution, distributing  these  powers  of  legislation  and  govern- 
ment, and  imposing  an  express  limitation  upon  the  legislation  of 
the  several  states  upon  certain  subjects.  There  was  an  extraor- 
dinary conflict  of  opinion  amongst  the  judges  who  decided  the  case. 
They  all  were  of  opinion  that,  notwithstanding  the  constitution 
of  the  United  States  authorizes  the  general  government  to  pass 
a  uniform  bankrupt  law,  yet  that  the  several  states  still  had  the 
power  to  pass  an  insolvent  law,  so  far  as  it  could  be  done,  with- 
out coming  in  conflict  with  the  provisions  of  the  constitution, 
or  the  laws  actually  made  by  congress  in  pursuance  thereof. 
The  question  was  as  to  the  nature  and  limits  of  such  power, 
and  the  objects  and  purposes  to  which  it  might  extend.  When 
ft  uniform  system  of  bankruptcy,  under  a  law  of  the  United 
States,  is  actually  in  force,  to  the  extent  to  which  reaches,  it 
must  of  necessity  suspend  state  laws,  because  they  would  be 
repugnant. 

If  it  extended  to  merchants  only,  the  states  might  make  laws 
of  insolvency  in  respect  to  other  classes  of  debtors;  and  so  in 
regard  to  all  subjects  and  persons  not  reached  by  the  United 
States  bankrupt  law.  Three  judges  were  of  opinion  that  the 
law  in  force  where  a  contract  is  made  gives  character  and  effect 
to  the  contract,  either  as  tacitly  referred  to  by  the  parties,  or  as 
accompanying  and  governing  the  contract;  that  such  a  law,  pro- 
viding how,  on  certain  contingencies,  it  should  cease  and 
become  inoperative,  as  upon  his  becoming  insolvent  and  sur- 
rendering his  proi>erty,  would  affect  the  contract  itself,  and 
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therefore,  if  this  were  cUscharged  by  force  of  the  same  law  hj 
which  it  was  created,  the  discharge  would  put  an  end  to  the 
contract,  and  be  available  ever  after  as  a  defense,  in  whatever 
state  the  creditor  might  seek  to  enforce  it;  and  that  the  dis- 
charge in  the  case  then  in  judgment  was  a  bar.  Three  judges 
were  of  opinion,  considering  the  relations  amongst  the  sev- 
eral states  when  the  constitution  was  adopted,  the  purpose  to 
establish  a  more  perfect  Union,  to  provide  a  more  general  and 
controlling  system  of  distributive  justice,  in  the  great  relations 
of  debtor  and  creditor,  over  the  whole  Union,  and  that  an  in- 
solvent law  of  each  state  could  not,  propria  vigare,  operate 
extraterritorially,  and  thus  accomplish  the  great  purpose  of  uni- 
formity contemplated,  that,  when  the  constitution  of  the  United 
States  provided  for  establishing  a  uniform  bankrupt  law,  and  at 
the  same  time  prohibited  the  states  from  making  any  law  im- 
pairing the  obligation  of  contracts,  the  e£fect  was  to  restrain  the 
states  respectively  from  passing  any  law  which  would  forever, 
and  under  all  circumstances,  exonerate  one  from  further  liability 
on  his  contracts;  and,  therefore,  that  a  state  insolvent  law,  pur- 
porting to  give  such  a  discharge,  was  unconstitutional  and  void, 
when  attempted  to  be  enforced  beyond  the  limits  of  such  state. 
One  judge  was  of  opinion  that  such  insolvent  or  bankrupt  law  was 
constitutional  and  valid,  yet  affected  the  remedy  only,  and  not 
the  contract,  and  therefore  afforded  no  defense  to  a  suit  brought 
in  another  state,  or  in  the  courts  of  the  United  States.  Four 
judges  ultimately  united  in  holding  the  discharge  in  that  case 
void. 

The  result,  we  think,  is  not  opposed  to  the  decision  in  this 
case,  upon  the  effect  and  operation  of  the  bankrupt  law  of  Eng 
land,  on  a  contract  made  and  to  be  executed  there,  and  discharged 
by  the  operation  of  an  act  of  parliament  existing  when  the 
contract  was  entered  into,  and  having  the  fuU  force  over  the  per- 
sons contracting,  to  the  extent  to  which  any  law  could  affect  the 
contract.  The  case  of  Ogden  v.  Saunders^  12  Wheat.  213,  affected 
only  the  discharge  obtained  under  a  law  of  a  state  with  limited 
powers,  and  in  tiiat  case  some  of  the  judges  held  that  the  gen- 
eral power  was  expressly  restrained.  It  seems  to  us  that,  could 
the  law  have  been  regarded  as  general  and  unrestrained  by  the 
constitution  of  the  United  States,  they  would  have  concurred 
in  the  opinion  that  the  discharge  would  have  been  valid. 

3.  It  is  then  argued  that  such  can  not  be  the  rule,  because 
the  assignee  of  a  foreign  bankrupt  can  not  come  here  and  claim 
the  property  and  choses  in  action  of  the  bankrupt.     We  have 
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been  strongly  pressed  by  the  argument  that,  inasmuch  as  as- 
signees of  an  English  bankrupt  can  not  sue  for  and  recoyer 
debts  due  the  bankrupt,  therefore  the  bankrupt  law  has  no 
extraterritorial  operation,  and  can  not  give  effect  to  a  certificate 
of  discharge,  when  set  up  here  in  bar  by  an  English  bankrupt. 
But  we  can  not  perceive  the  force  of  this  reasoning.     The  two 
things  are  not  irreconcilable;  they  stand  on  different  grounds, 
and  dei>end  on  different  and  distinct  principles.     Though  the 
point  has  been  long  doubted,  we  consider  it  as  now  settled  by  a 
preponderance  of  authority,  that,  when  a  debt  due  by  an  Amer- 
ican merchant  to  an  English  bankrupt  is  attached  by  an  Amer- 
ican creditor  of  the  English  bankrupt,  by  a  trustee  process,  or 
process  of  foreign  attachment,  the  assignees  of  the  English 
bankrupt  can  not  come  in  and  interpose  such  assignment  to 
defeat  such  attachment,  and  claim  the  assets  as  by  a  prior  title: 
Le  Chevalier  v.  Lynch,  1  Doug.  170;  Blake  v.  WUliams,  6  Pick. 
286  [17  Am.  Dec.  372];  Holmes  v.  Remsen,  4  Johns.  Ch.  460  [8 
Am.  Dec.  581];    S.  C,  20  Johns.  229  [11  Am.  Dec.  269];  2 
Kent's  Com.  405.     But  this  is  the  extent  to  which  the  author- 
ities go.     It  by  no  means  follows,  that  the  English  bankrupt 
law  has  no  effect  here.     On  the  contrary,  we  think  it  would 
enable  the  assignees  to  take  possession  of,  and  appropriate  to 
the  use  of  the  creditors,  personal  property  not  attached  or  other- 
wise subject  to  any  lien  tmder  our  laws,  and  also  to  collect  and 
receive  idl  moneys  due  the  bankrupt,  and  give  a  good  discharge 
therefor,  and  sue  for  and  recover  them,  either  in  their  own 
name  or  in  the  name  of  the  bankrupt,  if  not  attached  or  held 
by  any  process  or  lien,  by  any  other  creditor.    It  was  so  ad- 
mitted we  think,  by  implication  and  in  effect,  in  Blake  v.  WiUn 
iams,  supra.     Our  law  recognizes  the.  rule  that  rights  to  per- 
sonal property,  including  debts,  are  to  be  disposed  of  according 
to  the  law  of  the  domicile  of  the  owner,  as  well  inter  vivos  as  in 
case  of  the  owner's  decease;  but  as  this  law  can  operate  beyond 
the  country  of  the  owner  only  by  comity,  it  is  taken  with  this 
limitation,  that  it  shall  not  operate  injuriously  to  the  citizens  of 
the  state  whose  laws  are  invoked  to  carry  it  into  effect:  Dawes  v. 
Head,  8  Pick.  128;  Blake  v.  WUliams,  6  Id.  286  [17  Am.  Dec.  372]. 
So  the  title  of  the  assignees,  both  to  personal  property  and  choses 
in  action,  is  recognized  and  admitted  so  far  as  it  can  be  without 
affecting  injuriously  the  claims  of  domestic  creditors.    But  then 
comes  in  another  well-established  principle,  that  every  government 
may  by  positive  law  regulate  and  direct  as  it  pleases  all  personal 
property  found  within  its  jurisdiction;  and  may  therefore  prefei 
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its  own  attaching  cxeditors  to  the  claims  of  any  foreign  assignee, 
and  no  other  state  has  authority  to  question  its  determination. 

In  the  opinion  of  Chancellor  Kent,  in  the  case  of  Holmes  v« 
Bemsen,  4  Johns.  Ch.  460  [8  Am.  Dec.  581],  he  remarks  upon 
the  apparent  inconsistency  in  practice,  on  this  subject,  as  it 
has  been  alleged,  which  will  give  effect  to  the  assignment,  and 
not  give  effect  to  the  certificate.  But  admitting  that  there  is  a 
want  of  harmony  in  this  respect,  he  adds, ''  it  will  not  affect  the 
binding  force  of  the  rules  taken  separately."  And  we  think  the 
obvious  reason  is,  that  they  are  drawn  from  separate  sources, 
and  the  admission  or  rejection  of  the  one  does  not  involve  the 
admission  or  rejection  of  the  other.  Considering,  therefore, 
what  the  weight  of  authority  now  is,  to  which  Chancellor  Kent, 
contraiy  to  his  opinion  in  Holmes  v.  Bemsen^  now  assents,  2 
Kent's  Com.  405,  that  the  assignee  of  a  foreign  bankrupt  wiU 
not  have  a  right  to  defeat  the  attachment  of  a  domestic  creditor, 
made  in  conformity  with  the  laws  of  his  own  state,  it  is  founded 
on  the  principle  that  the  foreign'  assignee  can  claim  to  sue  here, 
not  by  positive  law,  but  by  comity  only,  and  that  this  comity 
will  not  be  yielded  when  it  would  tend  to  injure  the  citizens  of 
the  state  where  the  remedy  is  sought,  and  that  every  state  has 
both  the  right  and  the  power  to  control  and  regulate  personal 
property  found  within  its  limits;  and  having  given  such  rights 
to  its  own  citizens,  they  shall  not  be  taken  away  by  the  applica- 
tion of  the  principle  of  comity.  This  principle  is  entirely  dis- 
tinct from  that  which  gives  effect  to  the  certificate  of  discharge 
of  a  bankrupt  against  a  debt  contracted  in  the  country  of  the 
bankrupt,  and  to  be  executed  there. 

4.  It  is  objected  to  the  admission  of  this  certificate,  under 
the  principle  of  comity,  that  the  English  bankrupt  law  is  un- 
equal and  unjust.  It  is  said  to  be  unequal,  because  it  gives  a 
preference  to  certain  debts  due  the  crown,  to  be  paid  in  full. 
To  this  there  are  two  answers:  1.  This  principle,  of  the  pri- 
ority of  a  public  debt,  is  common  to  all  bankrupt  and  insolvent 
laws,  also  in  case  of  deceased  insolvents;  and,  2.  Foreign 
creditors  are  put  on  the  same  footing  of  equality  with  English 
creditors.  It  is  then  said  that  the  law  is  unjust  in  giving  a 
discharge  of  the  entire  debt  without  full  payment.  The  first 
answer  is,  that  it  provides  for  the  payment  of  the  debts  in  full, 
if  the  funds  are  sufficient  for  that  purpose.  If  they  are  not 
paid  in  full,  it  is  because  it  is  impossible.  Ad  impossibilia  lex 
non  cogit.  It  is  amongst  the  contingencies  known  when  a  debt  is 
contracted,  that  the  debtor  may  be  unable  to  pay  it,  and  in  that 
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«yent,  full  payment  is  not  to  be  expected.  The  ^hole  effect  of 
the  law,  then,  is  (for  it  takes  all  the  debtor's  property),  to  ex- 
cept his  future  earnings  and  acquisitions.  But  this  is  only  on 
condition  that  he  will  surrender  all  his  property,  and  faithfully 
co-operate  with  his  creditors,  to  pay  as  far  as  possible.  Taken 
as  a  system,  it  may  well  be  maintained  that  such  a  system  is 
favorable  to  creditors,  and  affords  them  the  best  means  of  ob- 
taining satisfaction.  Especially  is  this  beneficial  to  foreign 
creditors,  who,  not  being  on  the  spot,  can  not  use  the  same 
diligence  to  collect  their  debts  as  domestic  creditors. 

It  is  said  the  constitution  of  the  United  States  holds  it  im- 
moral, because  such  a  law  impairs  the  obligation  of  contracts, 
Even  as  expounded  by  a  majority  of  the  judges,  in  the  case  of 
Ogden  v.  Saunders^  12  Wheat.  213,  the  power  is,  for  wise  pur- 
poses, prohibited  to  the  respective  states;  but  it  is,  in  terms, 
given  to  the  United  States,  and  no  doubt  because,  being  uni- 
form over  all  the  states,  it  would  be  more  extensive  in  its  opera- 
tion, and  of  course  more  beneficial.  The  constitution  could 
not  grant  in  one  clause  a  power,  the  exercise  of  which  is  de- 
nounced as  unjust  in  another. 

Judgment  for  the  defendants. 

The  case  of  Norris  v.  Breed  was  the  same  as  the  foregoing, 
except  that  the  plaintiff  had  proved  his  claim  and  received  divi- 
dends under  the  bankruptcy. 

8.  J5.  SewaU^  for  the  plaintiff. 

C.  O.  Loring  and  W.  Dehon^  for  the  defendants. 

By  Court,  Shaw,  G.  J.  The  certificate  of  discharge,  being 
held  a  good  defense  where  the  American  creditor  had  not  proved 
his  debt,  a  fortiori  is  it  so  against  a  creditor  who  has  proved 
his  debt  and  taken  dividends. 

FuETGHEB,  J.,  did  not  sit  in  this  case. 


Law  of  Place  of  Making  ok  Pebfobmanob  of  Gontbact,  how  far  gov- 
eni8:  See  Hale  v.  New  Jersey  Steam  Nav,  Co.,  39  Am.  Deo.  2(98;  Jordan  ▼. 
Thornton,  44  Id.  546;  Larrabee  v.  TalboU,  46  Id.  637;  Natchez  ▼.  Minory  48 
Id.  727;  Strawbridge  ▼.  Bobwuon,  50  Id.  420;  Smith  v.  Blatd^ford,  52  Id.  604; 
Chewning  v.  Johnson,  Id.  610,  and  caaes  cited  in  the  notes  thereto.  In  Defion 
T.  Foster,  4  Allen,  653,  the  principal  case  is  cited  to  the  point  that  the  law 
of  one  country  can  operate  in  anoUier  only  by  comity,  and  can  not  be  allowed 
to  have  any  effect  to  the  injary  of  citizens  of  the  state  whose  laws  are  in- 
voked to  carry  it  into  effect. 

BmoHABOB  UNPKB  FoBBiON  Bamkbuft  Law,  when  a  bar  to  an  action  and 
wb«n  not:  See  Van  Rawgh  ▼.  Van  Arsdaln,  2  Am.  Deo.  259;  Smith  v.  SmiiK 
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3  Id.  410;  Baker  y.\WheaUm,  4  Id.  71;  WhUev.  CaarfiM^  6  Id.  249;  BUm- 

thard  T.  JiusseU^  7  Id.  106,  and  notee.  See  generally,  as  to  the  effect  of  a 
diacharge  under  a  state  insolvent  law  upon  claims  of  non-residents,  TebbdU 
T.  Pickering,  61  Id.  48,  and  cases  cited  in  the  note  thereto.  In  the  case  of 
In  re  Kingsley,  1  Low.  221,  it  is  held,  citing  the  principal  case,  that  a  dis- 
charge of  a  debtor  under  the  bankrupt  law  of  the  country  where  a  contract 
was  to  be  performed  by  such  debtor  discharges  such  contract  as  to  all  the 
trorld.  But  an  assignment  by  a  debtor,  under  the  insolvent  law  6f  his  own 
state,  can  have  no  validity  as  against  an  attachment  in  another  state  by  one 
of  its  citizens  seeking  to  collect  a  debt  payable  there:  Pingree  v.  HwUoi^ 
Rxver  Ins,  Co,,  10  Gray,  170;  nor  as  against  any  remedy  which  a  citizen  of 
the  latter  state  has  witii  respect  to  property  situated  there  to  collect  a  debt 
due  there:  Taylor  t.  CcluiMan  Ins.  Co,^  14  Allen,  355,  both  citing  the  prin- 
cipal case.  In  Marsh  v.  jPtttnam,  3  Gray,  558,  the  case  is  referred  to  as  tak- 
ing a  very  different  view  of  the  effect  of  a  discharge  under  a  foreign  bankrupt 
law,  from  the  view  adopted  in  Ogden  v.  Saunders,  12  Wheat.  213.  In  7%om- 
hill  y.  Bank  of  Lwttaiana,  1  Woods,  7;  S.  C,  5  Nat.  Bank.  B^.  373;  In  rs 
Independeni  Ins.  Co,f  6  Id.  261,  the  case  is  also  oited,  on  the  strength  of  cer- 
tain observations  made  arguendo^  to  the  point  that  a  state  insolvent  law  must 
give  way  to  a  federal  bankrupt  law,  although,  as  will  be  perceived,  there  wss 
no  sQch  question  in  the  case. 


Benson  v.  Monboe. 

[7  OOBHmo,  126.] 

VoLUHTABT  PAYMENT  ON  Unjust  Demand,  attempted  to  be  enforced  by 
legal  proceedings,  can  not  be  recovered  back,  though  made  under  pro* 
test,  unless  there  is  fraud  on  the  part  of  the  payee,  and  he  knows  the 
claim  to  be  unjust. 

AuEN  Passenger  Tax  Paid  undeb  Protest  undek  Law  aftkbwabu 
Declared  Unconstitutional,  but  which  had  previously  been  held 
valid,  such  payment  being  made  in  settlement  of  a  suit  to  recover  pen- 
alties for  non-payment,  in  which  the  plaintiff^s  vessel  has  been  attached, 
is  not  deemed  to  have  been  paid  imder  compulsion,  and  can  not  be  recov- 
ered back. 

Assumpsit  in  the  common  pleas,  to  recover  back  a  sum  of  money 
paid  by  the  plaintiffs,  as  owners  of  a  certain  yessel,  to  the  de- 
fendant, as  superintendent  of  alien  passengers  at  Boston,  as 
head-money  on  her  alien  passengers,  under  the  statute  of  1837. 
It  appeared  that  the  yessel,  while  on  her  way  from  England  to 
New  York,  was  injured,  and  put  into  Boston  for  repairs.  On 
landing  her  passengers,  the  defendant  demanded  payment  of 
head-money,  which  was  refused,  on  the  ground  that  the  Tessel, 
having  put  into  Boston  in  distress,  was  exempt  under  the  stat- 
ute.  The  overseers  of  the  poor  brought  suit  to  recover  the 
penalties  prescribed  by  the  statute,  and  attached  the  vesseL 
The  plaintiffs  subsequently  paid  the  head-money  and  costs  to 
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the  defendant,  who  agreed,  as  agent  for  the  overseers,  to  dis- 
miss the  suit  and  attachment  (which  was  accordingly  done),  and 
that  suit  should  be  brought  to  test  the  yaliditj  of  the  demand. 
The  payment  was  made  under  protest,  with  notice  that  suit 
would  be  brought  to  recover  it  back.  The  statute  in  question 
was  afterwards  declared  unconstitutional  by  the  supreme  court 
of  the  United  States.  The  judge  stated  Ihis  fact  to  the  jury, 
and  that  the  demand  was  illegal,  but  that  if  the  money  was  paid 
on  condition  that  the  defendant  would  have  the  suit  dismissed, 
and  if  this  was  done,  the  plaintiffs  could  not  recover,  notwith- 
standing their  protest,  unless  the  defendant  had  agreed  to  repay 
it  if  found  to  have  been  illegally  exacted.  Verdict  for  the  de* 
fendant;  exceptions  by  the  plaintiffs. 

W.  Sohier  and  J.  Lowell,  for  the  plaintiffs. 

P.  W.  Chandler,  city  solicitor,  for  the  defendant. 

By  Court,  Metoalf,  J.  The  court  deem  this  a  plain  case.  It 
is  an  established  rule  of  law,  that  if  a  party  with  a  full  knowl- 
edge of  the  facts  voluntarily  pays  a  demand  unjustly  made  on 
him,  and  attempted  to  be  enforced  by  legal  proceedings,  he  can 
not  Recover  back  the  money,  as  paid  by  compulsion,  unless  there 
be  fraud  in  the  party  enforcing  the  claim,  and  a  knowledge  that 
the  claim  is  unjust.  And  the  case  is  not  altered  by  the  fact  that 
the  i>arty  so  paying  protests  that  he  is  not  answerable,  and  gives 
notice  that  he  shall  bring  an  action  to  recover  the  money  back. 
He  has  an  opportunity,  in  the  first  instance,  to  contest  the  claim 
at  law.  He  has,  or  may  have,  a  day  in  court;  he  may  plead  and 
make  proof,  that  the  claim  on  him  is  such  as  he  is  not  bound  to 
pay.  This  circimistance  distinguishes  such  a  case  from  most  of 
those  which  were  cited  for  the  plaintiffs.  As  was  said  by  Gibbs, 
J.,  in  Brisbane  v.  Dacres,  5  Taimt.,  152,  the  party  has  an  option, 
whether  to  litigate  the  question  or  submit  to  the  demand  and 
pay  the  money.  See  also  Preston  v.  City  of  Boston,  12  Pick.  13, 
14;  Bawson  v.  Porter,  9  Greenl.  119. 

In  Brown  v.  McKinaUy,  1  Esp.  279,  a  party,  who  was  sued  for 
old  iron  sold  and  delivered,  paid  the  sum  demanded,  objecting 
at  the  time  that  the  iron  was  not  such  as  he  contracted  for,  but 
was  of  an  inferior  quality  and  less  value,  and  giving  notice  to 
the  vendor  that  payment  was  made  without  prejudice,  and  that 
a  suit  would  be  brought  to  recover  back  the  overplus  thus  paid. 
On  his  bringing  such  suit.  Lord  Kenyon  decided  that  it  could 
not  be  maintained,  and  said  that  to  allow  it  would  be  to  try 
every  question  twice;  that  the  same  legal  ground  which  would 
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entitle  the  plamtiff  to  recover  in  that  suit  would  haye  been  a 
good  defense  to  the  suit  brought  against  him  by  the  defendant; 
and  that  the  plaintiff  should  have  made  his  defense  to  that  suit 
This  decision  has  been  repeatedly  recognized  and  confirmed  by 
the  courts  in  England.  Two  or  three  cases  only  need  be  cited. 
In  Samlet  t.  Bichardson^  9  Bing.  644,  the  plaintiff  had  paid  a 
certain  sum  of  money  to  the  defendant  after  action  brought,  with 
knowledge  of  the  facts  on  which  the  demand  was  founded;  and 
it  was  held  that  he  could  not  recover  it  back.  Tindal,  0.  J., 
referred  to  Brown  v.  MsKinaUy,  supra,  and  also  to  Mines  v. 
Duncan,  6  Bam.  &  Cress.  679,  where  Holroyd,  J. ,  said  that  money 
paid  after  legal  proceedings  were  instituted  could  not  be  re- 
covered back,  if  there  was  no  fraud  in  the  party  receiving  the 
money.  The  same  doctrine  was  fully  recognized  by  the  court 
of  king's  bench  in  Duke  de  Cadaval  v.  Collins,  4  Ad.  &  El. 
858;  S.  C,  6  Nev.  &  M.  324.  In  that  case,  it  was  decided  that  if 
a  party,  knowing  that  he  has  no  cause  of  action,  fraudulently 
arrests  another,  who  pays  money  to  get  rid  of  the  pressure  of 
the  arrest,  the  money  so  paid  may  be  recovered  back;  on  the 
ground  that  legal  process  was  colorably  and  fraudulently  used 
to  enforce  a  fictitious  demand.  This  principle  seems  to  have 
been  applied  in  the  case  of  BicJiardson  v.  Duncan,  3  N.  H.  608, 
cited  by  the  plaintiffs'  counsel.  But  the  case  at  bar  does  not 
fall  within  this  principle.  Here  was  no  fraud;  no  attempt  to 
plunder  the  plaintiffs  by  color  of  legal  process.  They  should 
have  contested  the  demand  made  on  them,  in  the  suit  that  was 
instituted  against  them;  and  having  voluntarily  adjusted  that 
demand,  and  relieved  their  vessel  from  seizure,  with  a  full 
knowledge  or  means  of  knowledge  of  all  the  facts  of  their  case^ 
they  can  not  now  be  permitted  to  disturb  that  adjustment. 
Judgment  on  the  verdict  for  the  defendant. 


COMFUUBOBY  Patmxnt,  What  Deemed  TO  BB,  80  M  to  enable  the  payor 
to  reooTcr  back  the  money  paid,  and  what  not:  See  the  note  to  Mayor  of 
Baltimore  v.  L^erman,  45  Am.  Dec.  153,  where  this  eabjeot  is  discoased  at 
aome  length.  See  also  Bobinson  t.  CharUgUm^  Id.  739;  Baltimore  etc,  B,  B, 
Co.  V.  Faunce,  46  Id.  655;  Boas  v.  Updegrove,  47  Id.  425;  BouteUe  v.  Afelendy, 
49  Id.  162;  Alston  v.  Durant,  Id.  596,  and  notes  thereto.  The  assertion  of 
an  unfounded  claim  in  good  faith  and  the  attempt  to  enforce  it  by  a  stiit  at 
law  do  not  render  a  pa3mient  made  thereunder,  by  mistake  of  law  but  with 
full  knowledge  of  the  facts,  compulsory,  so  as  to  enable  the  payor  to  recover  it 
back:  Livcrmore  v.  Peru,  55  Me.  477;  Cahaba  v.  BurTUU,  34  Ala.  405;  Ligonier 
Y.  Ackerman,  46  Ind.  565;  S.  C,  15  Am.  Rep.  333;  Harrison  y.  MUufoukee,  49 
Wis.  252.  Much  less  does  the  mere  prospect  of  judicial  proceedings  make  a 
payment  under  stress  thereof  compuUory:  Stephan  v.  Daniels,  27  Ohio  St» 
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641.  And  generally,  where  a  payment  is  made  on  an  nnjnat  demand,  with 
fnll  knowledge  of  the  facts,  it  is  volantary,  and  not  reooTeFable>  unless  there 
has  been  fraud  or  dnress:  Lttdd  t.  Southern  CoUon  Press  etc  Co,,  63  Tez.  192. 
But  where  one  fraudulently  and  with  knowledge  that  he  has  no  just  claim 
saes  out  process  and  seizes  the  body  or  goods  of  another,  and  the  latter,  to 
obtain  a  release  of  his  person  or  property,  pays  the  demand,  the  payment  is 
compulsory,  and  recoverable:  Chandler  v.  Sanffer,  114  Mass.  366.  So  where 
one  unjustly  claims  a  lien  on  another's  goods  for  commissions  or  the  like  and 
refuses  to  deliver  them,  and  the  owner,  to  obtain  their  release,  pays  the  sum 
demanded  under  protest,  the  payment  is  compulsory,  and  he  may  recover  it 
back:  Brigga  v.  Boyd,  66  N.  T.  203.  In  all  these  cases  Beneon  v.  Monroe  is 
recognized  as  authority. 

Rboovert  or  Monxt  Paid  bt  Mistakx  of  Law  ob  Fact:  See  Northrop  v. 
Orwoea,  60  Am.  Dea  264;  CuSbrealh  v.  Cvtbreaih^  Id.  376,  and  oases  cited  in 
the  notes  thereto.  That  money  paid  under  a  mistake  of  law,  but  with  full 
knowledge  of  the  facts  and  without  fraud  or  compuhion,  can  not  be  recov- 
ered back,  is  a  point  to  which  the  principal  case  is  cited  in  Brummagim  v.  TH" 
Hnghast,  18  Oal  271;  Livermore  v.  Peru,  66  Me.  477;  Cookr.  Botton,  9  Allen, 
893.  So  where  the  money  is  paid  under  a  law  or  an  assessment  which  ia 
afterwards  declared  void:  Carew  v.  Buiher/ord,  106  Mass.  13;  WUde  v.  Baher^ 
14  Allen,  361.  Otherwise  where  there  is  fraud  or  oppression:  Carew  v.  Buth* 
tr/ord,  nipra. 


MUBSEY   V.   SOCXET. 

[7  OoBKDia,  216.] 
BZBOOnON  OF  SSALKD  LSASB  BT  AUTHOBIZED  AtTOBNET  SiGHINO  HIS  OwX 

Namb  "for"  the  principal  (naming  him),  and  affixing  a  seal,  is  valid. 

CoYBNAirr  in  the  common  pleas  for  rent  upon  a  lease,  purport- 
ing in  the  body  of  it  to  be  made  bj  the  plaintiff  to  the  defend- 
ant, but  signed  thus:  ''John  Hammond  for  B.  B.  Mussey." 
(Seal.)  The  defendant  claimed  that  the  suit  should  have  been 
in  Hammond's  name,  but  the  objection  was  overruled.  Verdict 
for  the  plaintiff,  and  exceptions  by  the  defendant. 

F.  W.  Sawyer,  for  the  defendant. 

A.  H.  Fiske,  for  the  plaintiff. 

By  Oourt,  Mbtoalf,  J.  The  defendant  does  not  deny  Ham- 
mond's authority,  but  takes  the  grotmd  that  the  lease  is  not  the 
deed  of  Mussey,  but  of  Hammond.  Ajid  the  common  learning 
is  relied  on,  to  wit,  that  when  a  deed  is  executed  by  attorney,  it? 
must  be  the  act  of  the  principal,  done  and  executed  in  the  prin- 
cipal's name. 

The  only  question  is,  What  is  an  execution  of  a  deed,  by  an 
attorney,  in  the  name  of  the  principal?  We  understand  the 
execution  of  a  deed  to  be  the  signing,  sealing,  and  delivery  of 
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it.  These  must  be  done  in  the  name  of  the  principal,  by  the 
hand  of  the  attorney.  When  the  signing  and  sealing  are  in  the 
name  of  the  principal,  the  delivery  "will  be  presumed  to  have 
been  so,  unless  the  contrary  is  proved.  But  however  clearly  the 
body  of  the  deed  may  show  an  intent  that  it  shall  be  the  act  of 
the  principal,  yet  unless  it  is  executed  by  his  attorney  for  him, 
it  is  not  his  deed,  but  the  deed  of  the  attorney,  or  of  no  one: 
Lessee  of  Clarke  v.  Courtney,  6  Pet.  850. 

The  most  usual  and  approved  form  of  executing  a  deed  by  at- 
torney is  by  his  writing  the  name  of  the  principal,  and  adding 
"  by  A.  B.,  his  attorney,"  or  **  by  his  attorney,  A.  B."  But  this 
is  not  the  only  form  of  execution  which  will  make  the  deed  the 
act  of  the  principal.  In  WiUcs  v.  Back,  2  East,  142,  M.  Wilks, 
attorney  of  J.  Browne,  executed  a  deed  for  himself  and  Browne, 
in  this  form:  "  Mathias  Wilks."  [Seal.]  '*  For  James  Browne, 
Mathias  Wilks."  [Seal.]  The  court  of  king's  bench  decided 
that  the  deed  was  well  executed  in  the  name  of  Browne.  This 
decision  has  never  been  overruled,  but  has  always  been  regarded 
as  rightly  made:  Sugd.  on  P.,  1st  Am.  ed.,  205;  Pal.  Ag., 
8d  Am  ed.,  182;  3  Am.  Jur.  82  et  seq.;  WHbum  v.  Larkin,  3 
Blackf.  55;  Hunter  v.  MiUer,  6  B.  Mon.  612.  We  are  therefore 
of  opinion  that  the  ruling  at  the  trial  was  correct 

Exceptions  overruled. 

Agent  Sigkinq  Deed  "A.,  Agent  iob  B.,"  binds  his  principal,  it  is  held 
in  Magill  v.  HinadaU,  16  Am.  Deo.  70,  if  it  appears  from  the  whole  instm* 
ment  that  he  intended  it  as  the  act  of  the  principaL  If  the  granting  part  and 
the  covenants  are  in  the  principal's  name,  snch  a  signing  is  sufficient:  Halt  v. 
Woods,  34  Id.  176.  Otherwise  where  the  granting  clause  of  a  deed  so  signed 
runs  as  follows:  "  I,  A.  B.,  attorney  in  fact  of  G.  D.,  do  grant,"  etc.:  WelMh 
T.  Usher,  29  Id.  63.  See  generally,  as  to  the  form  of  execution  of  sealed  in- 
struments by  an  agent  or  attorney  in  fact  in  order  to  bind  the  principal, 
the  cases  in  this  series  cited  in  the  note  to  Hale  v.  Woods,  supra.  See 
also  Shanks  v.  Lancaster,  50  Id.  108;  Wood  v.  Ooodridge,  52  Id.  771,  and 
notes.  The  signing  of  an  instrument  not  under  seal  by  an  agent  thus,  "A. 
agent  for  B.,"  binds,  the  principal:  Garrison  v.  Combs,  22  Id.  120.  See  also 
Long  V.  Colbum,  6  Id.  160;  Bice  ▼.  Cfove,  33  Id.  724;  and  JSobertson  v.  Pope, 
44  Id.  267,  substantially  to  the  same  effect.  And  generally,  as  to  the  suffi- 
ciency of  an  agent's  execution  of  unsealed  instruments  to  bind  his  principal, 
see  also  Andrews  v.  Estes,  26  Id.  521;  Despatch  Line  v.  Bellamy  Mfg.  Co,,  37 
Id.  203;  Morse  v.  Cfreen,  38  Id.  471;  Merchants*  Bank  v.  Central  Bank,  44  Id. 
665;  Clealand  y.  Walker,  46  Id.  238,  and  cases  dted  in  the  notes  thereto. 
Where  the  agent  or  president  of  a  corporation  executes  a  lease  or  other  deed 
in  bis  own  name  **  for  "  the  company,  it  is  good:  Northwestern  DistUUng  Co, 
T.  Brant,  69  HL  660,  citing  the  principal  case.  In  Tucker  M/g,  Co,  v.  FsUr 
banks,  98  Mass.  105,  it  ia  held  that  where  an  agent  executes  an  instrument, 
sealed  or  unsealed,  if  he  signs  it  '*  J.  T.  for  D.  P.,"  or  <<for  D.  P.,  J.  T.,"  it  ia 
good,  but  not  so  if  he  signs  it  "  J.  T.,  agent  for  D.  P.,"  for  this  may  be  aim- 
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ply  a  dflMriptian  of  hinuelf  u  agent,  and  does  not  neceanrily  imply  that  he 
eigns  ** for**  his  principal,  explaining  BaUou  ▼.  TcUbot^  8  Am.  Deo.  U6.  It 
mast  be  confessed  that  this  is  a  Tory  refined  distinction.  In  Fullam  ▼.  Weti 
BrooJtfidd,  9  Allen,  4,  the  principal  case  is  also  distinguished  from  the  case 
•at  bar,  where  the  committee  of  a  town  signed  a  contract  with  their  own 
names,  and  added  the  words  "  committee  for  the  town,"  the  contract  mn- 
oiDg:  "  We,  the  undersigned,  a  conmiittee,  etc.,  do  hereby  agree,"  etc,  on 
the  groand  that  in  the  principal  case  the  contract  porported  on  its  face  to  be 
the  contract  of  the  principal,  while  in  the  caserat  biyr  it  did  noti 
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[7  OuBBnro,  242.J 

EiTHBB  PxuNOiFAL  OB  Faotob  HAT  SuB  voB  Pbicb  of  goods  add  by  tha 
latter,  though  the  principal's  name  was  not  disclosed. 

Disohabob  uimsR  State  Insolyxnt  Law  does  not  Bab  Acnozr  bt  Nobt- 
beszdbnt  principal  for  the  price  of  goods  sold  by  his  factor  residing 
within  the  state  to  the  insolvent,  though  the  biUs  were  made  out  in  the 
factor's  name  as  veudor,  where  he  informed  the  debtor  that  he  was  sell- 
ing on  commission  for  a  citizen  of  another  state,  but  did  not  name  him. 

Assumpsit  in  the  common  pleas,  by  the  plaintiff,  a  citizen  and 
resident  of  Maine,  for  the  price  of  goods  sold.  The  defense 
Tras  a  discharge  in  insolvency  under  the  Massachusetts  statute. 
It  appeared  that  the  goods  ^ere  in  fact  sold  by  one  Field,  who 
made  out  the  bills  in  his  own  name  as  vendor,  but  he  testified 
that  he  sold  on  commission  for  the  plaintiff,  and  that  he  told 
the  defendant  he  was  selling  for  a  resident  of  Maine,  but  did 
not  remember  giving  his  name.  The  defendant  insisted  that 
Field  must,  for  the  purposes  of  this  case,  be  regarded  as  the  real 
conbucting  party,  and  that  the  discharge  being  good  against 
him  was  a  bar  to  this  action,  but  the  judge  ruled  otherwise. 
Verdict  for  the  plaintiff,  and  exceptions  by  the  defendant. 

O.  M,  Browne^  for  the  defendant 

L.  Mason,  for  the  plaintiff. 

By  Court,  Dewey,  J.  It  is  a  well-established  principle  that 
if  a  factor  sells  the  goods  of  his  principal,  an  action  to  recover 
the  price  thereof  may  be  brought  either  in  the  name  of  the 
factor  or  of  the  principal.  Nor  does  it  make  any  difference 
that  the  name  of  the  principal  was  not  disclosed:  Story's  Ag., 
sec.  420.  The  question  in  this  case  is,  therefore,  the  mere  ques- 
tion as  to  the  defense  arising  from  the  discharge  obtained  by 
the  defendant  under  the  insolvent  law  of  Massachusetts;  and 
the  point  for  inquiiy  is,  whether  such  discharge  can  affect  the 
plaintiff  under  the  circumstances  of  the  case. 
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Treating  the  case  as  a  contract  made  directly  with  the  plaint* 
iff,  and  rejecting  from  our  consideration  the  fact  of  the  sale 
being  made  through  an  agent  in  Massachusetts,  the  case  would 
seem  to  fall  clearly  within  the  cases  of  Savoye  y.  Marsh,  10  Met 
594  [43  Am.  Dec.  451];  and  Fiake  v.  Foster,  Id.  697;  where, 
upon  much  consideration,  the  court  came  to  the  opinion  that^ 
giving  full  effect  to  the  decisions  of  the  supreme  court  of  th& 
United  States,  a  discharge  under  our  insolvent  laws  would  not 
discharge  a  debt  contracted  vnth  a  citizen  of  another  state. 

But  it  is  contended  that,  in  the  case  of  a  sale  through  an 
agent,  and  under  the  circimistances  here  stated,  the  rights  of 
the  parties,  in  reference  to  a  discharge  imder  our  insolvent  laws, 
are  materially  different.  The  position  taken  by  the  defendant 
is,  that  Field,  the  agent,  having  made  the  contract  in  his  own 
name,  the  name  of  the  principal  not  being  disclosed,  the  de- 
fendant is  entitled  to  be  placed  in  the  same  situation,  in  all 
respects,  as  if  Field  had  been  the  real  party  in  interest.  Is  this 
a  correct  view  of  the  law  on  this  point?  There  is  no  doubt 
that  the  principal,  who  thus  assumes  a  contract  made  by  his 
agent,  must  take  it  subject  to  all  the  equities  that  would  avail 
the  defendant  if  the  agent  were  the  plaintiff;  or,  to  state  the 
principle  in  other  language,  the  principal  "must  take  them 
with  all  the  attendant  burdens,  and  subject  to  all  the  attendant 
just  counter-claims  and  defenses  of  the  other  contracting  party: " 
Story's  Ag.,  sec.  419.  But,  in  the  opinion  of  the  court,  the  right 
to  set  up  a  discharge  in  insolvency,  imder  the  insolvent  laws  of 
Massachusetts,  as  against  all  suits  by  citizens  of  Massachusetts, 
is  not  embraced  within  any  equity  or  just  counter-claim,  such 
as  is  contemplated  in  the  books  of  authority  enunciating  this 
general  principle  of  defense.  It  is  attempted  to  be  applied 
here,  where  the  only  matter  on  which  it  rests  is  a  local  statute, 
having  no  effect  except  as  to  citizens  of  JVIassachusetts.  The 
fact  having  been  disclosed  to  the  defendant,  at  the  time  of  the 
purchase,  that  the  agent  was  selling  on  commission  for  a  prin- 
cipal residing  in  the  state  of  Maine,  as  must  now  be  taken  to 
have  been  found  by  the  jury,  under  the  instructions  given  them, 
the  case  is  not  open  to  any  objections  of  siurprise  or  deceit,  in 
the  manner  the  agent  treated  with  the  vendor,  as  to  the  prin- 
cipal. 

Without  expressing  any  opinion  beyond  the  present  case,  we 
are  satisfied  that  the  instructions  are  not  liable  to  any  objection 
on  the  part  of  the  defendant. 

Exceptions  overruled. 
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PBiNxnPAL's  Bight  to  Sub  on  CovTBAcr  with  Aoeztt:  See  Pitts  ▼, 
Mower,  36  Am.  Dec.  727;  Tamtor  v.  Prendergetst,  38  Id.  618;  BayUy  ▼, 
Onondaga  etc,  Jns»  Co.,  41  Id.  759;  Gilpin  v.  Howell,  45  Id.  720,  and  notes. 
The  principal  case  is  cited  as  an  anthority  on  this  point  in  Earle  v.  De  Witt^ 
6  AUen,  531.  So  it  is  cited  in  Barry  v.  Page,  10  Gray,  400,  to  the  point  thai 
a  principal,  foreign  or  domestic,  may  sue  for  the  price  of  goods  sold  by  his 
factor,  unless  it  is  made  affinnatiyely  to  appear  that  the  credit  was  given  ex* 
clnsively  to  the  agent. 

DiSOHABGE  UNDEB  StATB  I17S0LVENT  LaW,  EfFISOT  OF,  A8  TO  NoN-BESI- 

oxnt  Cbeditoks:  See  l^ebbetts  ▼.  Picbering,  51  Am.  Dec.  48,  and  citations 
in  the  note  thereto.  It  is  settled  law  in  Massachusetts  that  a  debt  due  a 
creditor  residing  in  another  state,  with  no  express  stipulation  as  to  the  place 
of  payment,  is  not  affected  by  a  discharge  under  a  state  insolvent  law:  Dins^ 
more  v.  Bradley,  5  Gray,  487.  Generally,  a  contract  with  a  non-resident  is 
not  affected  by  such  a  discharge  unless  the  creditor  has  so  assented  to  or  in- 
terfered in  the  proceedings  as  to  have  submitted  his  interests  to  the  action  of 
the  insolvent  court:  BrigJUon  Market  Bank  v.  Merick,  11  Mich.  414.  Where 
a  note  is  given  within  the  state,  payable  at  no  particular  place,  and  is  in- 
dorsed, after  due  but  before  the  commencement  of  proceedings  in  insolvency 
against  the  maker,  a  discharge  under  such  proceedings  is  no  bar  to  an  action 
on  the  note:  Feaaenden  v.  WiUey,  2  Allen,  69;  all  citing  the  principal  case. 
In  Marsh  v.  Putnam,  3  Gray,  566,  the  case  is  explained  as  one  in  which  the 
debt  was  neithnr  in  terms  nor  by  effect  of  law  made  payable  within  the  state. 
It  is  cited  also  in  Brighton  Market  Bank  v.  Merick,  11  Mich.  421,  to  the 
proposition  that  a  liablity  to  a  state  insolvent  law  is  not  an  equity  attaching 
to  a  contract  and  passing  with  it  so  as  to  bind  persons  who  are  bound  by 
ordinary  equities. 


Mabsh  v.  Billings. 

[7   CUBHZHO,  822.] 
CaBRIAGB    PibOFBIXTOBS  AUTHORIZED  TO  USE    HOTEL    NaME  AS  BaDGB  OB 

their  carriages  and  the  caps  of  their  drivers,  under  an  agreement  with 
the  hotel  owner,  whereby  they  have  the  privilege  of  carrying  passengers 
to  and  from  the  house,  have  the  exclusive  right  to  the  use  of  such  name 
to  indicate  that  they  have  the  patronage  of  the  house  in  transporting 
passengers,  and  may,  without  proof  of  special  damage,  maintain  an  action 
against  one  who  uses  the  same  badge,  for  the  porpoee  of  falsely  holding 
himself  out  as  having  such  patronage,  in  order  to  divert  custom  from  the 
plaintiffs. 
Damages  fob  Diverting  Plaintiffs'  Custom  in  Such  Case  are  not  to  be 
confined  to  the  loss  of  such  passengers  as  the  plaintiffs  can  prove  have 
actually  been  diverted  from  their  carriages,  but  the  jury  are  to  allow 
such  damages  as  upon  the  whole  evidence  they  are  satisfied  that  the 
plaintifib  have  suffered  in  loss  of  business  by  such  injurious  act. 

Tbbspass  on  the  case,  to  recover  damages  for  certain  deceitful 
and  wrongful  acts  of  the  defendants,  hereinafter  set  forth, 
whereby  the  plaintifiia  had  been  greatly  injured  in  their  business 
as  carriers  of  passengers  to  and  from  the  Beyere  House.    The 
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plaintiffs  had  entered  into  a  verbal  agreement  with  SterenSy  the 
lessee  of  the  Bevere  House,  whereby  they  undertook  to  keep  at  the 
station  of  the  Boston  and  Worcester  Railroad,  in  Boston,  ooaches 
for  the  transportation,  to  the  Bevere  House,  of  passengers  arriy* 
ing  at  that  station  who  wished  to  go  to  that  house,  and  to  keep 
good  horses,  coaohes,  and  drivers  to  tranq>ort  said  passengers 
acceptably;  and  the  said  Stevens,  in  consideration  thereof, 
agreed  to  employ  the  plaintiffs  to  transport  passengers  from  the 
hotel  to  the  station,  and  authorized  them  to  use  the  words  **  Be- 
vere  House  "  as  a  badge  on  iheir  carriages  and  the  caps  of  their 
drivers.  The  said  Stevens  had  previously  had  a  similar  agree- 
ment with  the  defendants,  which  had  been  terminated  by  mu- 
tual consent  before  the  agreement  was  made  with  the  plaintiffs. 
The  defendants,  however,  continued  to  use  the  words  "  Bevere 
House "  on  their  coaches  and  drivers'  caps,  though  requested 
by  Stevens  not  to  do  so,  and  kept  their  conveyances  in  attend- 
ance at  the  stations,  where  their  drivers  called  out  the  name  of 
the ' '  Bevere  House  "  on  the  arrival  of  trains.  There  was  evidence 
also,  though  this  was  contradicted,  tending  to  show  that  on  dif- 
ferent occasions  the  defendants'  agents  represented  to  passen- 
gers that  they,  and  not  the  plaintiffs,  were  employed  by  the 
Bevere  House  to  carry  passengers  to  the  house,  and  thereby 
induced  them  to  go  by  their  coaches  rather  than  by  the  plaint- 
iffs', and  that  in  some  instances  they  had  thereby  persuaded 
persons  to  leave  the  plaintiffs'  coaches  after  entering  them,  and 
to  go  by  the  defendants'  coaches.  There  was  other  evidence 
tending  to  show  the  diminution  of  custom  suffered  by  the 
plaintiffs  in  consequence  of  the  defendants'  wrongful  acts.  At 
the  trial  at  the  common  pleas  the  judge  instructed  the  jury  that 
no  one  could  claim  the  exclusive  right  of  carrying  passengers  to 
the  Bevere  House,  and  that  defendants  had  a  lawful  right  to 
engage  in  that  business,  and  to  indicate  it  by  suitable  badges, 
and  to  call  out  the  name  of  the  house,  etc.,  and  that  the  plaint- 
iffs could  not  recover  for  these  acts  alone,  but  that  if  the 
plaintiffs  were  authorized  by  Stevens  to  hold  themselves  out  as 
his  agents  for  that  purpose,  and  if  the  defendants,  knowing  the 
facts,  had,  by  false  representations  that  they  and  not  the  plaint- 
iffs were  such  agents,  actually  induced  passengers  to  go  by  their 
coaches  rather  tiian  by  the  plaintiffs',  and  had  actually  diverted 
custom  from  them,  the  plaintiffs  could  recover  the  damages  sus- 
tained by  loss  of  passengers  in  consequence  of  false  representar 
tions.  Verdict  for  the  plaintiffs  for  seventy-five  cents,  and  the 
plaintiffs  excepted  to  the  instructions. 
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TF.  Sohier^  for  the  plaintifis. 
W,  Brigham,  for  the  defeodanta 

By  Court,  Fletgheb,  J.  This  is  an  action  on  the  case,  sound- 
ing in  tort.  The  principle  inyolved  in  the  merits  of  the  case  is 
one  of  much  importance,  not  only  to  persons  situated  as  the 
plaintiffs  are,  but  also  to  the  public.  But  this  principle  is  by 
no  means  novel  in  its  character,  or  in  its  application  to  a  case 
like  the  present.  It  is  substantially  the  same  principle,  which 
has  been  repeatedly  recognized  and  acted  on  by  courts,  in  refer- 
ence to  the  fraudulent  use  of  trade-marks,  and  regarded  as  one 
of  much  importance  in  a  mei*cantile  community.  Vast  numbers, 
no  doubt,  of  the  strangers  who  are  continually  arriving  at  the 
stations  of  the  various  railroads  in  the  city  have  a  knowledge  of 
the  reputation  and  character  of  the  principal  hotels,  and  would 
at  once  trust  themselves  and  their  luggage  to  coachmen  supposed 
to  have  the  patronage  and  confidence  of  these  establishments. 
Not  only  much  wrong  might  be  done  to  individuals  situated  like 
the  plaintiffs,  but  great  fraud  and  imposition  might  be  practiced 
upon  strangers,  if  coachmen  were  permitted  to  hold  Uiemselves 
out,  falsely,  as  being  in  the  employment  or  as  having  the  pat- 
ronage and  countenance  of  the  keepers  of  well-known  and  re- 
spectable public  houses.  It  was  said,  in  behalf  of  the  defend- 
ants, that  the  lessee  of  the  Bevere  House  had  no  exclusive  right 
to  convey  passengers  from  the  Worcester  railroad  to  his  house, 
nor  had  he  the  exclusive  right  to  put  upon  his  coaches  or  the 
badges  of  his  servants  the  words  ''Bevere  House,"  and  could 
confer  no  such  exclusive  right  on  the  plaintiffs;  that  the  defend- 
ants, in  common  with  all  other  citizens,  have  a  right  to  convey 
passengers  from  the  Worcester  railroad  to  any  public  house,  and 
have  a  right  to  indicate  their  intention  so  to  do,  by  marks  on 
their  coaches  and  on  the  badges  of  their  servants. 

This  may  all  be  very  true,  but  it  does  not  reach  the  merits  of 
the  case.  The  plaintiffs  do  not  claim  the  exclusive  right  of  using 
the  words  "Bevere  House;"  but  they  do  claim  the  exclusive 
right  to  use  those  words  in  a  manner  to  indicate,  and  for  the 
purpose  of  indicating,  the  fact  that  they  have  the  patronage  and 
countenance  of  the  lessee  of  that  house,  for  the  piurpose  of  trans- 
porting passengers  to  and  from  that  house,  to  and  from  the  mil- 
roads.  The  plaintiffs  may  well  claim  that  they  had  the  exclusive 
right  to  use  the  words  "  Bevere  House,"  to  indicate  the  fact  that 
they  had  the  patronage  of  that  establishment;  because  the  evi- 
dence shows  that  such  was  the  fact,  and  that  the  plaintiffs,  and 
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they  alone,  had  sach  patronage  of  that  house,  by  a  fair  and  ex- 
press  agreement  with  the  lessee.  For  this  priyilege  they  paid 
an  equivalent  in  the  obligations  into  which  they  entered.  The 
defendants,  no  doubt,  had  a  perfect  right  to  cany  passengers 
from  the  station  to  the  Bevere  House.  And  they  might  perhaps 
use  the  words  *'  Bevere  House,''  provided  they  did  not  use  them 
under  such  circumstances  and  in  such  a  manner  as  to  e£Eect  a 
fraud  upon  others. 

The  defendants  have  a  perfect  right  to  cany  on  as  active  and 
as  energetic  a  competition  as  they  please,  in  the  conveyance  of 
passengers  to  the  Bevere  House  or  any  other  house.  The  em- 
ployment is  open  to  them  as  fully  and  freely  as  to  the  plaintiffs. 
They  may  obtain  the  public  patronage  by  the  excellence  of  their 
carriages,  the  civility  and  attention  of  their  drivers,  or  by  their 
carefulness  and  fidelity,  or  any  other  lawful  means.  But  they 
may  not  by  falsehood  and  fraud  violate  the  rights  of  others. 
The  business  is  fully  open  to  them,  but  they  must  not  dress 
themselves  in  colors,  and  adopt  and  wear  symbols,  which  belong 
to  others. 

The  ground  of  action  against  the  defendants  is  not  that  they 
carried  passengers  to  the  Bevere  House,  nor  that  they  had  the 
words  "  Bevere  House"  on  the  coaches  and  on  the  caps  of  the 
drivers,  merely;  but  that  they  falsely  and  fraudulently  held  them- 
selves out  as  being  in  the  employment,  or  as  having  the  patronage 
and  confidence,  of  the  lessee  of  the  Bevere  House,  in  violation 
of  the  rights  of  the  plaintiffs.  The  jury  would  have  been  well 
warranted  by  the  evidence  in  finding  that  the  defendants  used 
the  words  ''Bevere  House,''  not  for  the  purpose  of  indicating 
merely  that  they  carried  passengers  to  that  house,  but  for  the 
purpose  of  indicating,  and  in  a  manner  and  under  circumstances 
calculated  and  designed  to  indicate,  that  they  had,  and  to  hold 
themselves  out  as  having,  the  patronage  of  that  establishment. 
Upon  the  evidence  in  the  case,  the  jury  should  have  been  in- 
structed, that  if  they  were  satisfied  by  the  evidence  that  the 
plain  tiffs  had  made  the  agreement  with  the  lessee  of  the  Bevere 
House,  as  stated,  they  had,  under  and  by  virtue  of  that  agree- 
ment, an  exclusive  right  to  use  the  words  '*  Bevere  House,"  for 
the  purpose  of  indicating  and  holding  themselves  out  as  having 
tbo  patronage  of  that  establishment  for  the  conveyance  of  pas- 
sengers; and  that  if  the  defendants  used  those  words,  in  the 
manner  and  under  the  circumstances  stated  in  the  evidence,  for 
the  purpose  of  falsely  holding  themselves  out  as  having  the 
patronage  and  confidence  of  that  house,  and  in  that  way  to  in^ 
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<liice  passengers  to  go  in  the  defendants'  coaches,  rather  than  in 
those  of  the  plaintiffs,  that  would  be  a  fraud  on  the  plaintiffs, 
and  a  violation  of  their  rights  for  which  this  action  would  lie, 
without  proof  of  actual  or  specific  damage;  that  if  the  jury  found 
for  the  plaintiffs,  they  would  be  entitled  to  such  damages  as  the 
jury,  upon  the  whole  evidence,  should  be  satisfied  they  had 
sustained;  that  the  damage  would  not  be  confined  to  the  loss  of 
such  passengers  as  the  plaintiffs  could  prove  had  actually  been 
-diverted  from  their  coaches  to  those  of  the  defendants;  but  that 
the  jury  would  be  justified  in  making  such  inferences,  as  to  the 
loss  of  passengers  and  injury  sustained  by  the  plaintiffs,  as  they 
might  think  were  warranted  by  the  whole  evidence  in  the  case. 

Though  the  instructions,  as  given,  may  have  been  intended  to 
conform  substantially  to  these  views,  yet,  upon  the  whole,  it 
seems  to  the  court  that  the  principles  of  the  law,  upon  which  the 
rights  of  the  parties  were  to  be  determined,  were  not  stated  with 
all  that  distinctness  and  accuracy  which  the  practical  importance 
of  the  case  requires. 

The  principles  of  law  which  govern  this  decision  are  so  fully 
settled  by  numerous  decisions  that  it  seems  unnecessary  to  go 
into  any  particular  examination  of  authorities,  but  it  is  sufficient 
merely  to  refer  to  some  leading  cases:  Coala  v.  Holbrook,  2  Sandf. 
Ch.  586;  Blofield  v.  Payne,  4  Bam.  &  Adol.  410;  Morison  v.  Sal" 
man,  2  Man.  &  Gt.  885;  K7U>U  v.  Morgan,  2  Keen,  213;  Croft  v. 
Day,  7  Beav.  84;  Bodgers  v.  NowiU,  5  Man.  Q.  &  S.  109;  Bell  v. 
Locke,  8  Paige,  75  [34  Am.  Dec.  371];  Stone  v.  Carlan,  2  Sandf. 
738. 

New  trial  ordered. 


RioHT  OF  Gabbiaos  Cokpant  to  PBOTBcnoM  IN  Uss  ov  Hotel  Kaxb  m 
iMMlge,  under  agreement  with  hotel  proprietor:  See  the  note  to  Partridge  ▼. 
Menck,  47  Am.  Dec.  286.  The  principal  case  ia  cited  in  Julian  v.  HooHer 
Drilling  Co,,  78  Ind.  416,  as  an  authority  upon  the  subject  of  property  in  a 
trade-mark  and  the  assignment  thereof. 

Dakaobs  roB  DnrEBTiNO  Custom  from  the  plaintiff  by  fraudulent  simula- 
tion of  his  label  are  not  confined  to  the  loss  of  sales  actually  proved,  but  the 
jury  may,  from  the  whole  evidence,  make  such  inferences  as  to  the  loss  and 
injury  as  they  think  the  case  warrants:  Conrad  v.  Joseph  Uhrig  Brewing  Co,, 
%  Mo.  App.  285.  So  where  the  injury  complained  of  is  the  diversion  of  the 
plaintiff's  trade  by  engaging  in  the  same  business  as  a  rival  contrary  to  an 
agreement  between  the  parties,  the  damages  are  not  capable  of  definite  com- 
putation, but  must  be  arrived  at  by  a  general  estimate  from  the  evidence, 
which  is  peculiarly  within  the  province  of  the  jury:  Doyle  v.  Dixon,  97  Mass. 
"213,  both  citing  the  principal  case. 

Rembdibs  roB  New  Fobms  of  Ikjctbt  hxtst  bb  Souort  in  the  •'riarii^ 
remedies  adopted  in  analogous  cases:  Cairew  v.  Rytherford,  106  Mass,  ll^  i«i 
tfening  to  the  principal  case  as  an  illattratioQ. 
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17  OuiBnra,406.] 
I^VELXB  Gonro  wbj6u  Hiohwat  upon  Adjoxhxho  Lahb  rom  NaonsBrr^ 
beoMue  th«  highway  is  made  temporarily  impMsable  by  tnow-dxifta,  i» 
not  gnilty  of  treepaas  if  he  doea  no  nnneceaBary  damage. 

Tbespabs  for  breaking  and  entering  the  plaintiff's  close.  The 
defense  was,  that  while  the  defendant  was  lawfully  passing  with 
his  team  along  the  highway  he  found  it  obstructed  and  made 
impassable  at  a  certain  point  by  snow-drifts,  and  necessarily 
turned  out  of  the  highway  into  the  plaintiff's  field  to  pass  the 
obstruction,  doing  no  unnecessaiy  damage.  The  judge  of  the 
common  pleas  ruled  that  the  defense  was  invalid. 

W,  Porter  and  J.  C,  WolcoU,  for  the  defendant. 

J.  Sumner,  for  the  plaintiff. 

By  Court,  Bigelow,  J.  It  is  not  controverted  by  the  counsel 
for  the  plaintiff,  that  the  rule  of  law  is  well  settled  in  England 
that  where  a  highway  becomes  obstructed  and  impassable  from 
temporary  causes,  a  traveler  has  a  right  to  go  extra  viam  upon 
adjoining  lands,  without  being  guilty  of  trespass.  The  rule  is  so 
laid  down  in  the  elementary  books:  2  Bla.  Com.  36;  Woolrych 
on  Ways,  50,  51;  3  Cm.  Dig.  89;  Wellbeloved  on  Ways,  38; 
and  it  is  fully  supported  by  the  adjudged  cases:  Henn's  Case, 
W.  Jones,  296;  3  Salk.  182;  Pom/ret  v.  Bwrqft,  1  Saund.   323,. 

note  3;  Absor  v.  French,  2  Show.  28;  Young  v.  ,  1  Ld. 

Baym.  725;  Taylor  v.  Whilehead,  2  Doug.  745;  BuUard  v. 
Earrison,  4  Mau.  &  Sel.  387,  393.  Such  being  the  admitted 
rule  of  law,  as  settled  by  the  English  authorities,  it  was 
urged  in  behalf  of  the  plaintiff  in  the  present  case  that  it  had 
never  been  recogiiized  or  sustained  by  American  authors  or 
cases.  But  we  do  not  find  such  to  be  the  fact.  On  the  con- 
trary, Mr.  Dane,  whose  great  learning  and  familiar  acquaintance 
with  the  principles  of  the  common  law  and  their  practical  appli- 
cation at  an  early  period  in  this  commonweath  entitle  his  opinion 
to  very  great  weight,  adopts  the  rule  as  declared  in  the  leading 
case  of  Taylor  v.  Whitekeady  vbi  supra,  which  he  says  '4s  the  latest 
on  the  point,  and  settles  the  law:"  3  Dane's  Abr.  258.  And  sa 
Chancellor  Kent  states  the  rule:  3  Kent's  Com.  424.  We  are 
not  aware  of  any  case  in  which  the  question  has  been  distinctly 
raised  and  adjudicated  in  this  country;  but  there  are  several 
decisions  in  New  York  in  which  the  rule  has  been  incidentally 
recognized  and  treated  as  well-settled  law:  Holmea  v.  Seely,  19 
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Wend.  507;  WUHams  v.  Safford,  7  Barb.  809;  Newkirky.  Sabler, 
9  Id.  652.  These  aattiorities  would  seem  to  be  quite  sufficient 
to  justify  us  in  the  recognition  of  the  rule.  But  the  rule  itself 
is  founded  on  the  established  principles  of  the  common  law  and 
is  in  accordance  with  the  fixed  and  uniform  usage  of  the  com- 
munity. Indeed,  one  of  the  strongest  arguments  in  support  of 
it  is,  that  it  has  always  been  practiced  upon  and  acquiesced  in, 
without  objection,  throughout  the  New  England  states.  Thia 
accounts  satisfactorily  for  the  absence  of  any  adjudication  upon 
the  question  in  our  courts,  and  is  a  sufficient  answer  to  the  ob- 
jection upon  this  ground  which  was  urged  upon  us  by  the 
learned  counsel  for  the  plaintiff.  When  a  right  has  been  long 
claimed  and  exercised,  without  denial  or  objection,  a  strong  pre- 
sumption is  raised  that  the  right  is  well  founded. 

The  plaintiff's  counsel  is  under  a  misapprehension  in  suppos- 
ing that  the  authorities  in  support  of  the  rule  rest  upon  any 
peculiar  or  exceptional  principle  of  law.  They  are  based  upon 
the  familiar  and  well-settled  doctrine,  that  to  justify  or  excuse 
an  alleged  trespass,  inevitable  necessity  or  accident  must  be 
shown.  If  a  traveler  in  a  highway,  by  unexpected  and  unfore- 
seen occurrences,  such  as  a  sudden  flood,  heavy  drifts  of  snow, 
or  the  falling  of  a  tree,  is  shut  out  from  the  traveled  paths,  so 
that  he  can  not  reach  his  destination,  without  passing  upon  ad- 
jacent lands,  he  is  certainly  under  a  rccessity  so  to  do.  It  i» 
essential  to  the  act  to  be  done,  without  i^hich  it  can  not  be  ac- 
complished. Serious  inconveniences,  k)  nay  the  least,  would 
follow,  especially  in  a  climate  like  our  o^u,  if  this  right  were 
denied  to  those  who  have  occasion  to  pasn  eier  the  public  ways. 
Not  only  would  intercoturse  and  busine£S  be  sometimes  sus- 
pended, but  life  itself  would  be  endangOiXH\.  In  hilly  and 
mountainous  regions,  as  well  as  in  exposed  placeis  near  the  sea- 
coast,  severe  and  unforeseen  storms  not  unfrequently  overtake 
the  traveler,  and  render  highways  suddenly  impMi&^ble,  so  that 
to  advance  or  retreat  by  the  ordinary  path  is  alike  impossible. 
In  such  cases,  the  only  escape  is  by  turning  out  o.(  the  usually 
traveled  way,  and  seeking  an  outlet  over  the  fields  a^ljoining  the 
highway.  If  a  necessity  is  not  created  under  such  circum- 
stances sufficient  to  justify  or  excuse  a  traveler,  it  is  difficult  to 
imagine  a  case  which  would  come  within  the  admitted  rule  of 
law.  To  hold  a  x>arty  guilty  of  a  wrongful  invasion  of  another's 
rights,  for  passing  over  land  adjacent  to  the  highway,  urdeir  the 
pressure  of  such  a  necessify,  would  be  pushing  individual  ri^bte 
of  property  to  an  unreasonable  extent,  and  giving  them  a  pr^ 
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tection  beyond  that  which  finds  a  sanction  in  the  rules  of  law. 
Such  a  tempoiaiy  and  unavoidable  use  of  private  property  must 
be  regarded  as  one  of  those  incidental  burdens  to  which  all 
property  in  a  civilized  community  is  subject.  In  fact,  the  rule 
is  sometimes  justified  upon  the  ground  of  public  convenience 
and  necessity.  Highways  being  established  for  public  service, 
and  for  the  use  and  benefit  of  the  whole  community,  a  due 
regard  for  the  welfare  of  all  requires,  that  when  tempoiarily  ob- 
structed, the  right  of  travel  should  not  be  interrupted.  In  the 
words  of  Lord  Mansfield:  ''  It  is  for  the  general  good  that  peo- 
ple should  be  entitled  to  pass  in  another  line.''  It  is  a  maxim 
of  the  common  law,  that  where  public  convenience  and  neces- 
sity come  in  conflict  with  private  right,  the  latter  must  yield  to 
the  former.  A  person  traveling  on  a  highway  is  in  the  exer- 
cise of  a  public  and  not  a  private  right.  If  he  is  compelled, 
by  impassable  obstructions,  to  leave  the  way,  and  go  upon  ad- 
joining lands,  he  is  still  in  the  exercise  of  the  same  right.  The 
rule  does  not,  therefore,  violate  the  principle  that  individual 
convenience  must  always  be  held  subordinate  to  private  rights, 
but  clearly  falls  within  that  maxim  which  makes  public  con- 
venience and  necessity  paramount. 

It  was  urged  in  argument  that  the  effect  of  establishing  this 
rule  of  law  would  be  to  appropriate  private  property  to  public 
use  without  providing  any  means  of  compensation  to  the  owner. 
If  such  an  accidental,  occasional,  and  temporary  use  of  land  can 
be  regarded  as  an  appropriation  of  private  property  to  a  public 
use,  entitling  the  owner  to  compensation,  which  may  well  be 
doubted,  still  the  decisive  answer  to  this  objection  is  quite 
obvious.  The  right  to  go  extra  viam,  in  case  of  temporaiy  and 
impassable  obstructions,  being  one  of  the  legal  incidents  or  con- 
sequences which  attaches  to  a  highway  through  private  property, 
it  must  be  assumed  that  the  right  to  the  use  of  land  adjoining 
the  road  was  taken  into  consideration  and  proper  allowance 
made  therefor,  when  the  land  was  originally  appropriated  for 
the  highway,  and  that  the  damages  were  then  estimated  and 
fixed,  for  the  private  injury  which  might  thereby  be  occasjioned. 

It  was  also  suggested  that  the  statutes  of  the  commonwealth, 
imposing  the  duty  on  towns  to  keep  public  ways  in  repair,  and 
rendering  them  liable  for  damages  occasioned  by  defects  therein, 
furnish  ample  remedies  in  cases  of  obstructions,  and  do  away 
with  the  necessity  of  establishing  the  rule  of  the  common  law  in 
this  commonwealth,  which  gives  the  right  in  such  cases  to  pass 
over  adjacent  lands.    But  this  is  not  so*    Towns  are  not  liable 
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for  damages  in  those  cases  to  which  this  rule  of  the  common 
law  would  most  frequently  be  applicable— of  obstructions 
occasioned  by  sudden  and  recent  causes,  which  have  not  existed 
for  the  space  of  tweniy-f our  hours,  and  of  which  the  towns  have 
had  no  notice.  Besides,  the  statute  liability  of  towns  does  not 
extend  to  damages  such  as  would  ordinarily  arise  from  the  total 
obstruction  of  a  highway;  being  expressly  confined  to  cases  of 
bodily  injuries  and  damages  to  property:  Stat.  1850,  c.  5;  Can- 
ning v.  WUliamsUywny  1  Cush.  451;  Earwood  y.  Lowell,  4  Id.  810; 
Brailey  v.  Southborough,  6  Id.  141. 

From  what  has  already  been  said,  the  limitations  and  restric- 
tions of  the  right  to  go  upon  adjacent  lands  in  case  of  obstruc- 
tions in  the  highway  can  be  readily  inferred.  Having  its  origin 
in  necessity,  it  must  be  limited  by  that  necessity;  cessavie  ratU 
one,  cessai  ipsa  lex.  Such  a  right  is  not  to  be  exercised  from 
convenience  merely,  nor  when,  by  the  exercise  of  due  care,  after 
notice  of  obstructions,  other  ways  may  be  selected  and  the  ob- 
structions avoided.  But  it  is  to  be  confined  to  those  cases  of 
inevitable  necessity  or  unavoidable  accident  arising  from  sudden 
and  recent  causes  which  have  occasioned  temporary  and  im- 
passable obstructions  in  the  highway.  What  shall  constitute 
such  inevitable  necessity  or  unavoidable  accident  must  dex>end 
upon  the  various  circumstances  attending  each  particular  case. 
The  nature  of  the  obstruction  in  the  ^ad,  the  length  of  time 
during  which  it  has  existed,  the  vicinity  or  distance  of  other 
public  ways,  the  exigencies  of  the  traveler,  are  some  of  the  many 
considerations  w)iich  would  enter  into  the  inquiiy,  and  upon 
which  it  is  the  exclusive  province  of  the  jury  to  pass,  in  order 
to  determine  whether  any  necessity  really  existed  which  would 
justify  or  excuse  the  traveler.  In  the  case  at  bar  this  ques- 
tion was  wholly  withdrawn  from  the  consideration  of  the  jury 
by  the  ruling  of  the  court.  It  will  therefore  be  necessaxy  to 
send  the  case  to  a  new  trial  in  the  court  of  common  pleas. 

Exceptions  sustained. 

Right  to  Go  upon  Adjodhno  Land  whers  Highwat  is  Impassable. 
little,  if  anything,  can  be  added  to  what  is  said  upon  this  subject  in  the 
principal  case.  Mr.  Justice  Bigelow*8  opinion  collects  nearly,  if  not  quite, 
all  the  prior  adjudications  on  the  question.  And  the  case  seems  to  have  set- 
tled the  law  so  effectually  as  to  leave  no  further  ground  for  controversy,  and 
to  render  any  further  judicial  examination  of  the  question  unnecessary.  It 
may,  therefore,  be  laid  down  as  conclusively  determined  that  where  a  high- 
way becomes  obstructed  and  impassable  from  temporary  causes,  a  traveler 
has  a  right  to  go  extra  viam  upon  adjoining  land  in  order  to  pass  the  obstmo- 
tion,  and  if  he  does  no  unnecessary  damage  he  will  not  be  liable  in  trespass 
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therefor:  Woolryoh  on  Ways,  50;  Angell  on  Highways,  seo.  353;  Thompsoa 
on  Highways,  3;  2  Waterman  on  Trespass,  sec.  703;  2  Bla.  Com.  36;  3  Kent's 
Com.  424;  Henn's  Case,  W.  Jones,  296;  Ab§ar  v.  French,  2  Show.  28;  Toy- 
lor  V.  Whitehead,  2  Doug.  749,  per  Lord  Mansfield;  BuUard  y.  Harrimm^ 
4  Man.  k  ScL  393,  per  Lord  EUenborough,  C.  J.;  WiUiamM  v.  Safford,  7  Barb. 
311,  per  WiUard,  J.;  Newkirk  v.  Sahler,  9  Id.  655,  per  Parker,  J.;  Holmes  r. 
Seely,  19  Wend.  510,  per  Nelson,  C.  J.;  Carey  v.  Hoe,  58  CaL  163,  per  Me- 
Kee,  J.  Thus  in  Absor  v.  /VtencA,  2  Show.  28,  in  an  action  of  trespass, 
there  was  a  plea  that  there  was  a  highway  between  two  certain  points,  and 
that  the  plaintiff  stopped  the  highway  so  that  the  defendant  could  not  pass, 
*'azjd  therefore  he  went  over  the  plaintiff's  close,  floing  as  little  harm  as  he 
could.**  This  plea  was  held  good  on  demurrer,  for,  as  the  court  say,  *'if 
tlie  way  be  so  foul  as  is  not  passable,  I  may  then  justify  the  going  over  an- 
other man's  close  next  adjoining."  Upon  similar  principles  it  is  held,  in 
Young  v.  -^ — ,  1  Ld.  Raym.  725,  that  *' every  man  of  common  right  may 
justify  the  going  of  his  servants  or  of  his  horses  upon  the  banks  of  navigable 
rivers,  for  towing  barges,  etc.,  to  whomsoever  the  right  of  the  soil  belongs, 
and  if  the  water  of  the  river  impairs  and  decreases  the  banks,  etc.,  then  they 
shall  have  reasonable  way  for  that  purpose  in  the  nearest  part  of  the  field  next 
adjoining  to  the  river;"  and  the  case  was  likened  to  that  of  a  way  through 
*'a  great  open  field"  becoming  **founderous,"  so  that  travelers  could  justify 
** going  over  the  outlets  of  the  land  not  inclosed  next  adjoining." 

The  reasons  for  this  doctrine  are  fully  and  cogently  stated  in  the  principal 
case.  The  principle  rests  upon  public  necessity — tiie  same  necessity  which 
justifies  the  establishment  of  highways  over  private  lands  generally.  As  is 
stated  by  Lord  Mansfield,  in  Taylor  v.  Whitehead,  2  Doug.  749,  highways 
'*  are  for  the  public  sen'ice,  and  if  the  usual  track  is  impassable,  it  is  for  the 
general  good  that  people  should  be  entitled  to  pass  in  another  line."  Or,  a» 
stated  by  Lord  EUenborough,  in  Dullard  v.  Harriaon,  4  Mau.  &  SeL  393,  **it 
is  for  the  public  good  that  a  passage  should  be  afforded  to  the  subjects  at  all 
times." 

If  the  adjoining  land  be  inclosed,  no  doubt  a  traveler,  in  order  to  avoid  a 
temporary  and  impassable  obstruction,  may  make  a  breach  in  the  fence  suffi- 
cient for  his  passage:  Thompson  on  Highways,  3;  WiUiams  y.  Saffonl,  7 
Barb.  309;  Hennas  Case,  W.  Jones,  296.  The  latter  case  is  not  a  direct 
authority  upon  this  point,  but  a  case  in  Norfolk  was  there  mentioned  by  Mr. 
Attorney  which  he  said  was  an  action  of  trespass  quare  dautum  f regit: 
"  The  defendant  pleaded  that,  time  out  of  mind,  there  was  a  common  foot- 
path through  that  close,  etc.  The  plaintiff  replied  that  the  defendant  went 
in  other  places  out  of  tlie  way  (which  was  a  kind  of  new  assignment).  The 
defendant  rejoined  that  the  footpath  was  adeo  luioaa  et  funderoea,  in  default 
of  the  plaintiff,  who  ought  to  amend  it,  that  he  could  not  pass  along  that» 
and  therefore  he  went  as  near  the  path  as  he  could,  in  good  and  passable  way, 
and  this  was  resolved  a  good  plea  and  justification;  out  of  which  Mr.  Attor- 
ney inferred  that  in  case  where  a  man  indoscth  and  doth  not  make  a  good 
way,  it  is  lawful  for  passengers  to  make  gaps  in  his  hedges  to  avoid  the  ill 
way,  so  that  they  do  not  ride  farther  into  his  grounds  than  is  needful  for 
avoiding  the  bad  way."  It  was  a  settled  principle  of  the  common  law  that 
where  a  land  owner  inclosed  his  lands  on  both  sides  of  a  highway,  he  thereby 
assumed  the  duty  of  keeping  the  way  good  and  passable,  because  by  such  in- 
olosure  he  prevented  the  king's  subjects  from  going  upon  the  roadside  when 
the  way  was  founderous.  Hence,  if  ho  neglected  to  repair,  and  the  way  be- 
came impassable,  it  was  lawful  for  travelers  to  go  through  his  inolotiire:  i>iM» 
tooMs  CoBe,  1  Boll.  Abr.  396;  Angell  on  Highways,  sec  254, 
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This  right  of  going  extra  viam  npon  private  Uodi  where  a  highway  be- 
comes impaMable  is  limited  by  the  neoessity  to  which  it  owes  its  origin.  It 
can  not  be  exercised  for  convenience  merely,  nor  perhaps  where  there  is  suffi- 
cient notice  of  the  obstruction  to  enable  the  party  to  go  by  a  different  road; 
but  it  is  to  be  confined,  as  stated  by  Bigelow,  J.,  supra,  to  cases  of  inevitable 
necessity  arising  from  temporary  obstructions  originating  from  sudden  and 
recent  causes:  2  Waterman  on  Trespass,  sec.  704;  Angell  on  Highways,  sec. 
355.  And  the  right,  like  the  cause  from  which  it  springs,  is  temporary  only. 
The  impassability  of  a  highway  can  give  no  easement,  in  the  nature  of  a 
"'way  by  necessity,"  over  another's  land:  Carey  v.  Eae^  58  CaL  159. 

KXGHT  TO  Go  EXTRA  VlAM  OVER  AxOTHEE's  LaND  WHEBE  PrIVATX  WaT  IS 

Imfassablb. — It  is  said  in  Comyns*s  Digest,  tit.  Chemin,  D,  6,  that  if  a  pri- 
vate way  be  impassable  "  a  passenger  may  break  the  fenoe  and  go  extra  viam 
as  much  as  is  necessary  to  avoid  the  bad  way."  Blackstone  aLso  says  that 
"  by  the  law  of  the  twelve  tables  at  Bome  where  a  man  had  the  right  of  way 
over  another's  land  and  the  road  was  out  of  repair,  he  who  had  the  right  of 
way  might  go  over  any  part  of  the  land  he  pleased,  which  was  the  established 
rule  in  public  as  well  as  private  ways. "  "And,"  says  he,  **  the  law  of  England 
In  both  cases  seems  to  correspond  with  the  Roman:"  2  Bla.  Com.  36.  The 
only  authority  cited  by  Ck>myns  is  Hennas  Case,  W.  Jones,  296.    Blackstone 

cites  the  same  case,  and  also  Young  v.  ,  1  Ld.  Baym.  725;  AbsorY, 

French,  2  Show.  28;  Horn  v.  Widlake,  1  Brownl.  212.    None  of  which  were 
oases  of  private  ways  strictly  speaking.    The  cases  of  A  haor  v.  French,  Young 

V. ,  and  Henn*B  Case  have  already  been  sufficiently  referred  to.     The 

oase  01  Horn  v.  Widlake,  1  Brownl.  212,  was  an  action  of  trespass,  and 
the  plea  was,  in  substance,  that  there  had  been,  from  time  immemorial, 
A  common  footway  for  all  persons  through  the  plaintiff's  close,  that  the 
plaintiff  had  stopped  np  said  way  and  assigned  a  new  way  which  had  since 
been  used  by  all  persons,  and  that  the  defendant  had  passed  over  said  new 
way,  which  was  the  trespass  complained  of.  This  plea  was  adjudged  good  on 
demurrer.  It  will  be  seen  that  none  of  these  cases  support  the  doctrine  that 
one  having  a  private  way  over  another's  land  can  go  outside  the  way  upon 
adjoining  land  when  the  way  becomes  impassable.  On  the  contrary,  it  is  well 
established  that  one  having  such  a  right  of  way  can  not,  as  a  general  rule, 
depart  from  it  and  go  upon  adjoining  land  if  the  way  becomes  founderous  or 
impassable:  2  Waterman  on  Trespass,  sec.  705;  Woolrych  on  Ways,  50;  Gale 
on  Easements,  4th  ed.,  491;  Pomfret  v.  Hicrojt,  1  Saund.  322  a,  note  3; 
Taylor  v.  JlHutehead,  2  Doug.  749;  BuUard  v.  Haarriamt,  4  Mau.  &  Sel.  393; 
Wmiams  v.  Safford,  7  Barb.  309;  Newkiri  v.  Sahler,  9  Id.  655;  Ilolmea  v. 
Seely,  19  Wend.  507.  Speaking  of  such  a  way.  Lord  Ellenborough,  C.  J.,  in 
BuUard  v.  Harrieonj  eupra,  says:  "  It  is  a  thing  founded  in  grant,  and  the 
grantor  of  a  private  way  does  not  grant  a  liberty  to  break  out  of  it  at  random 
over  the  whole  surface  of  his  close.  It  is  established  law  that  the  grantee  of 
«  private  way  can  not  break  out  of  it."  It  is  the  duty  of  one  having  such  a 
right  of  way  to  keep  the  way  in  repair,  unless  that  duty  is,  by  express  stipu- 
lation or  by  prescription,  imposed  on  the  owner  of  the  land:  Pon{/ret  v. 
Bicrqft,  I  Saund.  322  a,  note  3;  WiUiame  v.  Sqfford,  7  Barb.  311;  McMillan 
V.  Cronin,  75  N.  Y.  477;  S.  C,  57  How.  Pr.  55;  Gale  on  Easements,  4th  ed., 
491.  This  is  in  accordance  with  the  general  rule  that  where  one  has  an  ease- 
ment in  another's  land  it  is  his  duty,  and  not  that  of  the  land  owner,  to  pro- 
tact  such  easement  and  make  necessary  repairs:  Prescott  v.  White,  32  Am. 
Dec.  266;  PrtseoU  v.  WUlianu,  39  Id.  688;  BartUU  v.  Peadee,  51  Id.  242. 
fience  as  it  is  the  fault  of  the  owner  of  the  way  if  it  should  be  at  any  time 
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impassable,  he  ought  not  to  be  permitted  to  go  npon  any  otha  part  of  the 
land  by  reason  of  snch  defect.  If  the  owner  of  land  over  which  there  is  a 
private  way  himself  obstruct  the  way  and  render  it  impassable,  it  is  held  in 
several  cases  that  the  party  haying  the  right  of  way  may  rightfully  go  over 
another  part  of  the  land:  Famum  v.  PlaU,  8  Pick.  339;  Leonard  v.  Leonard, 
2  Allen,  543.     But  this  is  denied  in  WiUiaoM  v.  Safford,  7  Barb.  309. 

It  is  intimated  by  Mr.  Justice  BuUer,  in  Taylor  v.  Whitehead,  2  Doug.  749, 
that  in  case  of  a  "way  by  necessity,"  and  not  by  express  grant,  the  same  rule 
does  not  hold  as  in  case  of  ways  of  the  latter  kind,  and  that  if  such  a  way 
be  temporarily  and  accidentally  impassable,  one  who  has  the  way  may  per- 
haps  pass  over  the  adjoining  land  without  being  guilty  of  a  trespass.  The 
same  doctrine  is  referred  to  as  being  in  accordance  with  the  better  opinion  in 
2  Waterman  on  Trespass,  sec.  705.  See  also  Woolrych  on  Ways,  50.  But 
Lord  EUenborough,  C.  J.,  in  BvJUard  v.  Harrison,  4  Mau.  &  Sel.  393,  seems 
to  put  ways  by  necessity  upon  the  same  footing  as  other  private  ways  in  this 
respect;  and  in  WiUiama  v.  Saford,  7  Barb.  309,  it  is  expressly  adjudged  to 
be  the  law  that  with  respect  to  the  right  to  go  extra  viam  where  the  way  be- 
comes temporarily  impassable,  there  is  no  distinction  between  a  private  way 
by  grant  and  a  private  way  ex  ntceuitaU. 


Barnes  v.  Harris, 

[7  Cusmiio,  676.] 

CoMXirNiOATiONS  TO  STUDENT  OF  Law  in  an  attorney's  office  by  one  seeking 
advice  are  not  privileged,  though  made  under  the  impression  that  the 
student  was  an  attorney. 

Assumpsit.  Verdict  for  the  plaintiff.  The  defendant  ex- 
cepted to  an  alleged  error  of  the  court  below  in  rejecting  the 
testimony  of  a  witness  who  was  a  law-student  in  the  office  of 
one  Whitney,  an  attorney,  respecting  certain  communications 
made  to  such  student  by  the  plaintiff  who  called  at  the  office  for 
professional  advice  and  consulted  the  witness  concerning  his 
case  in  the  attorney's  absence.  Whitney  was  not  and  never  had 
been  the  plaintiff's  attorney.  The  witness  did  not  know  whether 
or  not  the  plaintiff  thought  he  was  Whitney. 

F.  E.  Dewey,  for  the  defendant. 

N.  Wood,  for  the  plaintiff. 

By  Court,  Metgalf,  J.  The  testimony  of  the  vritness  was  ex- 
cluded, probably  either  on  the  ground  that  he  was  a  student 
in  an  attorney's  office,  and  therefore  the  communication  made 
to  him  by  the  plaintiff  was  privileged,  as  if  made  to  the  attorney 
himself,  or  on  the  ground  that  the  plaintiff  supposed  that  the 
witness  was  an  attorney  at  law.  But,  in  our  judgment,  the 
testimony  ought  not  to  have  been  excluded  on  any  ground. 

It  is  to  be  remembered,  whenever  a  question  of  this  kind 
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ariseSy  that  communications  to  attorneys  and  counsel  are  not 
protected  from  disclosure  in  court  for  the  reason  that  they  are 
made  confidentially;  for  no  such  protection  is  given  to  confi- 
dential communications  made  to  members  of  other  professions. 
The  principle  of  the  rule,  which  applies  to  attorneys  and  coun- 
sel, says  the  chief  justice  in  Haiton  v.  Bobinson,  14  Pick.  422  [25 
Am.  Dec.  415],  is,  "  that  so  numerous  and  complex  are  the  laws 
by  which  the  rights  and  duties  of  citizens  are  gOTcmed,  so  im- 
portant is  it  that  they  should  be  permitted  to  avail  themselves 
of  the  superior  skill  and  learning  of  those  who  are  sanctioned 
by  the  law  as  its  ministers  and  expounders,  both  in  ascertain- 
ing their  rights  in  the  countiy  and  maintaining  them  most 
safely  in  courts,  without  publishing  those  facts  which  they  have 
a  right  to  keep  secret,  but  which  must  be  disclosed  to  a  legal 
adviser  and  advocate  to  enable  him  successfully  to  perform  the 
duties  of  his  ofiice,  that  the  law  has  considered  it  the  wisest 
policy  to  encourage  and  sanction  this  confidence,  by  requiring 
that  on  such  facts  the  mouth  of  the  attorney  shall  be  forever 
sealed."  And  Lord  Brougham  says,  in  Oreenough  v.  GaskeU,  1 
Myl.  &  K.  103,  the  rule  is  established  ''  out  of  regard  to  the  in- 
terests of  justice,  which  can  not  be  upholden,  and  to  the  ad- 
ministration of  justice,  which  can  not  go  on,  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice  of  the  courts,  and 
in  those  matters  affecting  rights  and  obligations,  which  form 
the  subject  of  all  judicial  proceedings.  If  the  privilege  did  not 
exist  at  all,  every  one  would  be  thrown  upon  his  own  legal  re- 
sources." See  also  Btissell  v.  Jackson,  9  Hare,  387;  1  Macnally 
on  Ev.  239,  240;  Glassford  on  Ev.  482,  483;  Parker  v.  Carter, 
4  Munf .  287  [6  Am.  Dec.  513]. 

Such  being  the  reason  of  the  rule  which  protects  communica- 
tions made  to  attorneys  and  counsel,  the  court  should  apply  the 
rule  to  those  cases  only  which  fall  within  that  reason.  And  it 
is  truly  said,  in  Barr.  on  Ev.  36,  that  as  the  rule  operates  to  the 
exclusion  of  evidence,  the  courts  have  always  felt  inclined  to 
construe  it  strictly  and  narrow  its  effect.  We  believe  the  rule  is 
correctly  stated  in  Foster  v.  EaU,  12  Pick.  93  [22  Am.  Dec.  400] ; 
viz.,  that  it  "  is  confined  strictly  to  communications  to  members 
of  the  legal  profession,  as  barristers  and  counselors,  attorneys 
and  solicitors,  and  those  whose  intervention  is  necessary  to 
secure  and  facilitate  the  communication  between  attorney  and 
client;  as  interpreters,  agents,  and  attorneys'  clerks."  See  also 
1  Phill.  Ev.,  Am.  ed.  of  1849,  163;  1  Oreenl.  Ev.,  sec.  239. 

The  witness  in  this  case  was  not  of  the  legal  profession;  and 
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though  he  was  a  student  in  an  attomey's  ofELce,  yet  it  does  not 
appear  that  he  was  either  the  attorney's  agent  or  derk  for  any 
purpose.  Many  students  at  law  are  never  either  the  one  or  the 
other.     Some  of  the  members  of  this  court  never  were. 

If  the  plaintiff's  communication  was  made  to  the  witness  in 
his  capacity  as  a  student  in  Mr.  Whitney's  office,  it  is  not  priv- 
ileged: Andrews  v.  Solomon^  Pet.  C.  0.  856;  nor  if  it  was  made 
•on  the  supposition  that  the  witness  was  Mr.  Whitney  or  some 
other  attorney  at  law:  Fountain  v.  Young,  6  Esp.  113;  2  Stark« 
£v.,  4th  Am.  ed.,  396;  1  areenl.  Ev.,  sec.  241. 

New  trial  ordered. 


PRIVILEOED  COMMXTKICATIONS  BETWEEN  AtTORNKT  AND  CUENT:  See  Om- 

'Ur  ▼.  Oarland,  49  Am.  Dec.  49;  Bank  of  Utica  v.  Meraereau^  Id.  189,  and 
other  cases  in  this  series  collected  in  the  notes  thereto.  This  priTilege  ex- 
tends only  to  communications  made  to  members  of  the  legal  profession,  and 
to  interpreters  between  them  and  their  clients,  and  perhaps  to  the  clerks  of 
counsel:  Jackson  v.  French,  20  Am.  Dec.  699;  Foster  v.  HaXl,  22  Id.  400.  So 
held,  also  citing  the  principal  case,  in  Goddard  v.  Oardner,  28  Conn.  175; 
J I  op  V.  Morris^  13  Gray,  521.  The  fact  that  the  person  making  the  oommu- 
nication  thinks  the  person  he  is  consulting  is  of  the  profession  of  the  law  is 
not  enough:  Foster  v.  //aZ/,  svpra.  And  third  persons,  present  or  within  hear- 
ing when  the  communications  are  made,  are  not  privileged  from  disclosing 
them:  Jackson  v.  French,  supra;  Hoy  v.  Morris,  supra,  citing  Barnes  y. 

That  Student  or  Clerk  ov  Attornxt  does  not  stand  in  the  same  re- 
iations  to  the  clients  of  such  attorney  as  the  attorney  himself,  and  therefore 
may,  if  otherwise  authorized  by  reason  of  his  holding  the  office  of  justice  of 
tbu  peace,  or  the  like,  take  an  affidavit  for  a  client  of  the  attorney,  is  a  point 
to  which  the  principal  case  is  cited  in  Knight  v.  Sampson,  98  Mass.  3& 


MaBOT  V.STONK 

[8  OusHzira,  4.] 

Sale  and  Conyetanoe  ov  Realty  can  be  Proved  Only  bt  Deed. 
Title  under  Lost  Deed  can  be  Proved  Only  by  Possession,  adverse, 

exclusive,  uninterrupted,  and  continued  for  not  less  than  twenty  yeara. 
Possession  by  Tenant  in  Common  is  not  Deemed  Adverse  to  his  oo- 

tenant. 
Possession  is  not  Adverse  against  Owner  Oooupyino   Part  of  the 

premises. 
Acts  and  Declarations  of  Grantee  in  Allbqed  Lost  Deed  tending  to 

show  that  no  such  deed  was  ever  given  are  admissible  to  rebut  parol  evi- 
dence raising  a  presumption  of  such  a  deed. 
Declarations  oy  Deceased  Occupant  of  Land,  that  Hi  OooumD  It  am 

Tenant  of  another,  are  competent  evidenoe.  m  part  of  the  f€$  getUBf  to 

prove  the  latter's  possession. 
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WiTXSSS'S  UWDBBSTANDIKi;  AS  TO  WfiAT  LaND  Ck>KySBAA.nON  BiFKBBKD  TO 

where  he  testifies  to  hearing  the  plaintiff  say  that  he  had  received  pay 
**for  the  land,"  the  qaestiou  not  being  limited  to  his  understanding  from 
the  oonversation  itself,  the  whole  of  which  is  given,  is  inadmissible. 

Will  is  not  Competent  Evidengx  ov  Testator's  Title  to  land  devised 
thereby,  it  seems,  in  favor  of  one  claiming  under  it,  without  other  proof 
of  title. 

Where  Will  is  ADMnrxD  as  Assertion  07  Title  bt  Testatrix  to  land 
devised  thereby  to  certain  grandchildren,  in  an  action  against  one  claim- 
ing through  the  devisees  under  an  alleged  adverse  possession  begun  by 
the  testatrix,  her  subsequent  declarations  that  she  did  not  own  the  land 
and  would  not  buy  it  except  under  a  certain  arrangement,  but  intended 
to  alter  her  will,  and  that  if  the  devisees  got  the  land  without  such  ar- 
rangement they  would  get  more  than  her  other  grandchildren,  are  admis- 
sible in  rebuttal,  together  with  evidence  of  the  number  of  grandchildren, 
and  of  the  decree  of  distribution  under  the  will  showing  the  amount  of 
their  shares. 

Trespass  quare  clausum/regit.  The  plaintiff  claamed  under  a  de- 
mise from  his  father,  Jedediah  Marcy,  of  the  residue  of  his  estate 
to  his  children  after  a  devise  of  the  use  of  an  undivided  third 
part  to  his  wife,  Abigail  Marcy,  afterwards  Mrs.  Healy,  the 
mother  of  the  plaintiff,  all  the  other  devisees  having  conveyed 
to  him.  The  defendant  claimed  under  the  children  of  Joseph 
Marcy,  one  of  tbe  children  of  Jedediah  and  Abigail  Marcy,  on 
the  ground  that  the  plaintiff  had  sold  to  his  mother  prior  to 
1826,  and  that  she  had  occupied  the  same  until  her  death,  by  her 
tenant  Joseph  Marcy,  and  had  devised  the  land  to  the  children 
of  the  said  Joseph.  Certain  testimony  offered  by  the  defendant, 
the  purport  of  which  is  sufficiently  stated  in  the  opinion,  was 
admitted  against  the  plaintiff's  objection.  The  defendant  hav- 
ing also  introduced  in  evidence  the  will  of  Mrs.  Healy  devising 
the  land  to  the  children  of  Joseph  Marcy,  the  plaintiff  intro- 
-duced  certain  declarations  by  the  testatrix,  after  the  making  of 
the  will,  to  the  effect  that  she  did  not  own  the  land,  had  nlBver 
received  a  deed  from  the  plaintiff  theref or,  and  would  not  buy 
the  same  unless  Joseph  and  his  wife  would  make  a  certain  set- 
tlement of  the  wife's  dower,  because  if  Joseph's  children  got 
the  land  they  would  receive  far  more  than  her  other  grand- 
children. The  plaintiff  then  introduced  evidence  of  a  subse- 
•quent  statement  by  the  testatriZy  that  the  arrangement  referred 
to  had  not  been  made,  and  that  she  intended  to  alter  her  will. 
The  plaintiff  further  proved  the  number  of  Mrs.  Healy's  grand- 
-children,  and  offered  in  evidence  the  decree  of  distribution  of 
her  estate  to  show  the  shares  received  by  her  grandchildren,  bat 
this  evidence  was  rejected.    Certain  acts  of  oooupation  of  the 
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premises  by  the  plaintiff  duxing  the  alleged  adyeroe  pomwmion 
by  his  mother  were  proved  on  the  part  of  flip  plaintiff.  Yerdict 
for  the  defendant.  Exceptions  by  the  piumUxi'  tu  the  rulings  of 
the  court  on  the  admission  and  rejection  of  eridenoe  above  men- 
tioned. 

K  Washburn^  for  the  plaintiff. 

B.  Newton  and  J,  Jdason,  for  the  defendant. 

By  Court,  Shaw,  0.  J.  The  bill  of  exceptions  in  this  case  is 
unsatisfactory,  because  it  leaves  in  doubt  several  facts  which 
seem  material  to  the  case.  We  understand  that  the  premises  on 
which  the  trespass  is  assigned  were  about  an  acre  of  land,  part 
of  a  larger  estate,  formerly  belonging  to  Jedediah  Marcy,  de- 
ceased; and  that  Jedediah,  the  elder,  devised  one  undivided  third 
of  the  estate  to  Abigail,  his  wife,  and  the  residue  to  his  children. 
The  one  third  to  the  wife  is  not  stated,  in  terms,  to  be  for  life; 
but  it  is  said  **  the  use  of  an  undivided  third  part,"  and  no  words 
of  limitation;  and  therefore  we  assume  that  the  one  third  to 
Abigail  was  for  her  life.  It  is  stated  that  the  plaintiff  proved 
title  in  himself  by  deeds  from  all  the  other  heirs  and  devisees, 
except  Abigail,  the  widow,  to  all  the  devised  estate  except  a 
small  parcel  not  claimed  by  the  defendant  and  not  now  in  con- 
troversy. He  then  obtained  title  to  the  estate  in  controversy,  as 
part  of  the  whole,  subject  to  the  estate  of  his  mother,  whether 
for  life  or  in  fee.  It  does  not  appear  that  any  partition  was  ever 
made. 

Of  course  Jedediah,  the  plaintiff,  was  tenant  in  common  with 
his  mother  of  the  entire  estate,  including  the  acre  in  question, 
during  her  life,  whether  she  was  devisee  for  life  or  in  fee. 

The  bill  of  exceptions  then  states  that  the  defense  opened  was, 
that  the  plaintiff  sold  the  premises  to  his  mother  previous  to 
1826,  and  that  she  occupied  the  same  till  her  decease.  The  sale 
being  of  an  interest  in  Ireal  estate,  by  a  settled  rule  of  law  no 
such  sale  and  conveyance  could  be  proved  but  by  deed.  It  does 
not  appear  that  the  defendant  professed  to  rely  on  a  deed  lost 
by  time  and  accident;  but  it  may  be  inferred,  from  the  tenor  of 
the  evidence  which  was  offered  and  relied  on,  that  such  was  tLo 
nature  of  the  defense.  Such  a  lost  deed  can  be  proved  only  by 
a  possession,  adverse,  exclusive,  uninterrupted,  and  continued 
such  a  length  of  time  as  to  warrant  a  presmnption  that  there 
must  have  been  a  conveyance,  which  time  is  now  understood  to 
be  not  less  than  twenty  years,  against  a  party  n6t  imder  a  dis- 
ability.   If  such  is  a  true  view  of  the  facts,  it  seems  difficult  to 
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perceive  what  foundation  the  defendant  laid  for  proof  of  a  lost 
deed.  If  Mrs.  Marcy,  the  widow,  afterwards  Mrs.  Healy,  was 
tenant  in  common  with  the  plaintiff,  as  she  was  if  there  had 
been  no  partition,  then  her  holding  was  consistent  with  her  title, 
and  her  possession  was  not  adverse.  If,  as  there  was  evidence 
tending  to  prove,  the  plaintiff  occupied  part  of  the  premises  iu 
1830  and  1831,  then  that  possession  of  the  widow  was  not  ex- 
clusive. If  it  became  exclusive  in  1830  or  1831,  and  terminated 
in  1848,  it  did  not  continue  twenty  years.  But  whatever  the 
evidence  was  tending  to  establish  the  presumption  of  a  lost 
deed,  it  was  parol  evidence;  and  then  her  acts  and  declarations 
tending  to  show  that  no  such  deed  was  ever  given  were  evi- 
dence tending  to  rebut  the  presumption,  and  therefore  com- 
petent. 

We  are  then  to  come  to  the  particular  exceptions  stated  in  the 
bill.  According  to  the  view  which  the  court  take  of  the  uncon- 
tested facts,  the  points  on  which  the  exceptions  turn  would  not 
seem  to  be  material;  but  from  the  manner  in  which  the  cause 
went  to  the  jury,  they  may  have  been,  and  probably  were,  quite 
material,  and  had  a  controlling  influence  in  producing  the  ver- 
dict. 

The  first  arises  upon  the  testimony  of  Ammidown.  The  ob- 
ject was  to  show  that  the  mother  had  built  a  house  on  this  part 
of  the  estate,  and  was  in  possession  of  it,  by  the  occupation  of 
the  same  by  her  son  Joseph  and  his  family,  with  her  permission. 
The  fact  that  she  built  a  house  upon  it,  under  the  circumstances, 
does  not  go  far  to  prove  that  she  owned  or  believed  she  owned 
the  estate  in  fee;  because  her  husband's  children  and  grandchil- 
dren, entitled  to  the  estate  in  remainder,  expectant  on  the  ter- 
mination of  her  life-estate,  were  her  own  heirs  at  law;  and  any 
improvements  made  in  the  estate,  at  her  expense,  would  inure 
to  their  benefit,  as  if  she  had  given  them  so  much  by  will.  But 
the  particular  exception  to  Ammidown's  testimony  was  this:  He 
was  asked  what  he  had  heard  Joseph  say  upon  the  land,  as  to 
how  he  occupied.  This  was  objected  to  as  hearsay.  We  are  of 
opinion,  that  this  question  was  admissible  as  rea  geske.  It  id 
true  that  this  was  a  declaration  only,  and  consisted  in  words; 
but  they  were  words  qualifying  his  acts  of  possession  and  in 
disparagement  of  his  own  title,  so  far  as  that  circumstance  is  of 
importance:  Peaceable  y.Waiaon,  4  Taunt.  16;  and  they  Vended 
to  show  that  his  occupation  was  not  in  his  own  right,  but  in 
tight  of  his  mother:  1  Oreenl.  Ev.,  sec.  109.  This  testimony 
(alls  under  the  remark  already  made,  that  the  evidence  would 
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seem  immaterial,  because  it  could  only  tend  to  proTe  the  moth- 
er's possefifiion.  If  that  poEsession  was  not  adverse,  it  did  little 
to  advance  the  defense. 

2.  The  next  exception  arises  from  a  question  and  answer  in 
the  deposition  of  Eliza  Lyon.  She  was  asked — after  a  state- 
ment of  a  conversation,  in  which  the  plaintiff  was  asked  if  he  had 
not  received  pay  for  the  land,  and  he  said  he  had — ^what  land 
she  understood  the  conversation  to  refer  to,  and  this  was  objected 
to,  but  admitted.  From  the  form  in  which  this  question  was 
put  and  allowed,  after  exception,  and  with  her  other  testimony, 
the  court  are  of  opinion  that  it  was  not  admissible.  It  was  not 
limited  to  what  the  witness  understood,  from  the  conversation 
itself,  all  of  which  she  stated;  and  for  ought  that  appears,  it  was 
simply  her  own  supposition,  belief,  or  understanding,  formed, 
indeed,  at  the  time  of  the  conversation,  perhaps  from  other 
sources,  but  from  no  other  part  of  the  conversation  than  that 
stated,  which  has  no  such  reference. 

3.  It  is  further  stated  that  the  defendant  gave  in  evidence  the 
will  of  Mrs.  Healy,  formerly  Mrs.  Marcy,  the  widow  of  Jedediah, 
by  which,  as  we  infer,  for  it  is  not  stated,  she  devised  this  estate 
in  fee  to  her  grandchildren,  the  children  of  Joseph,  under  whom 
the  defendant  claims.  It  does  not  appear  whether  she  was  a 
widow,  or  if  so,  widow  a  second  time  when  this  will  was  made. 
Taken  in  connection  with  proof  of  title  in  her  from  other  sources, 
this  will  might  have  been  competent  evidence,  to  prove  the  chain 
of  title,  under  which  the  defendant  claims.  But  as  evidence  of 
title  to  any  estate  of  inheritance  in  her,  it  seems  difficult  to 
perceive  how  it  could  be  applied. 

But  it  does  not  appear  for  what  purpose  it  was  admitted,  or 
whether  it  was  specifically  objected  to,  or  admitted  with  any 
limitation  as  to  its  application.  Without  deciding  whether  it 
was  competent,  for  any  puipose,  we  are  of  opinion,  that  if  it 
was  admitted  as  a  declaration  of  hers,  in  assertion  of  some  title 
in  fee  which  she  could  devise,  it  should  have  been  taken  with 
all  her  declarations  of  her  intent  to  alter  her  will,  and  her  rea* 
sons  for  it,  and  this  would  have  made  the  evidence  offered  by 
the  plaintiff,  respecting  the  number  of  her  children  and  grand- 
children, relevant  and  competent.  We  are  of  opinion,  therefore^ 
that  the  rejection  of  this  evidence,  in  the  posture  of  the  cause, 
and  under  the  circumstances  of  the  case,  was  incorrect. 

The  bill  of  exceptions  is  the  less  satisfactory,  and  perhaps  less 
inU  lligible,  because  no  statement  is  made  of  the  view  of  the  law, 
as  I  liken  by  the  court,  and  the  instructions  given  to  the  jury. 
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As  they  were  not  excepted  to,  we  are  of  course  to  presume  that 
they  were  correct;  but  it  renders  it  more  difficult  to  ascertain 
the  precise  grounds  on  which  evidence  was  admitted  and  I'e- 
jected. 

As  the  report  stands,  we  thiuk  two  of  the  exceptions  were 
well  taken,  and  therefore  that  the  verdict  must  be  set  aside,  and 
a  new  trial  ordered. 

New  trial  in  this  court. 


PRSdUMpnoN  OF  LosT  DssD  VBOU  LoNO  -  oonTiiruBD  PoflSBSSioK:  See 
Wi»de*§  Heln  v.  Oreenwoodf  40  Am.  Dec.  769.  See  generally,  aa  to  preaomp- 
tioii  of  a  grant  from  adverse  poeaenion,  Ccuey'a  Lenu  v.  Inloe$f  39  Id.  658,  and 
oases  cited  in  the  note  thereto. 

PossnasTOK  bt  Tenant  in  Common  Dxbmed  Advkbsb  to  co-tenants,  when 
and  when  not:  See  Phillips  v.  Gregg,  36  Am.  Dec.  158;  Hart  v.  Oregg^  Id. 
166;  WaX8on  v.  Chregg^  Id.  176;  Chraffina  v.  Tottenham,  37  Id.  472;  Jiobertaon 
▼.  Robertaon,  38  Id.  148;  CoUmm  v.  Mason,  43  Id.  292;  I>en  ex  dem.  Meredith 
▼.  Andres,  45  Id.  504;  Thompson  v.  Mawhinnei/,  52  Id.  176,  and  cases  cited 
in  the  notes  thereto. 

'  Ownkk's  Possession  of  Pakt,  Effect  of,  as  against  Advebss  Posses- 
80B:  See  C<uey*8  Lessee  v.  Inloes,  39  Am.  Dec.  658,  and  note. 

Deolakations  of  Pabty  in  Possession  of  Land  as  to  the  right  in  which 
he  holds  are  admissible  as  part  of  the  res  gesUs:  See  Beecher  v.  Parmde,  31 
Am.  Dec.  633;  Ahney  v.Kingsland,  44  Id.  491;  Darling  v.  BryaaU,  52  Id.  162; 
Thompson  v.  Mawhinney,  Id.  176,  and  notes.  So  of  declarations  made  in  the 
presence  of  such  occapant  and  assented  to  by  him:  White  v.  Morton,  Id. 
75.  That  the  declarations  of  a  deceased  occupant  of  land  that  he  held  as 
tenant  of  another  are  competent  evidence  in  favor  of  the  latter  against  a 
third  person,  is  a  point  to  which  the  principal  case  is  cited  in  Currier  v.  Gale, 
14  Gray,  505;  but  it  is  held  in  that  case  that  such  declarations  are  not  com- 
petent  evidence  before  the  death  of  the  occupant.  In  Ware  v.  Brookhouee,  7 
Id.  454,  it  is  held  that  declarations  of  a  deceased  owner  of  land  while  on  the 
land,  in  his  own  favor,  are  not  competent  evidence  for  one  claiming  under 
him  to  prove  a  right  of  way  over  adjoining  land,  and  the  principal  case  is 
distingnished  aa  being  one  in  which  the  declarations  admitted  were  againn 
the  interest  of  the  person  making  them,  because  they  qualified  his  possession 
and  were  in  disparagement  of  his  title.  The  case  is  cited  also  in  Plimpton 
V.  Cliamberlain,  4  Id.  321,  to  the  point  that  the  declarations  of  a  deceased 
owner  of  land  are  competent  evidence  against  his  heir.  See  generally,  as  to 
the  admissibility  of  declarations  of  a  former  owner  of  land  as  evidence  for 
or  against  one  claiming  under  him,  WorraXl  v.  Parmdee,  49  Am.  Dec.  350; 
Masters  v.  Varner's  Ex'rs,  50  Id.  114;  Maxvxllr.  Harrison,  52  Id.  385;  Settle 
V.  Alison,  Id.  393,  and  cases  referred  to  in  the  notes  to  those  decisions. 

Witness's  Undebstandino  as  to  Meaning  of  Convebsation  to  which 
he  has  testified  is  not  competent  evidence:  Bihbard  v.  Russell,  41  Am.  Dec. 
733.  So  in  an  action  for  slander,  a  witness  having  testified  to  the  words 
spoken,  can  not  state  what  meaning  he  understood  the  defendant  to  intend 
to  convey  thereby:  Snell  v.  Snow,  46  Id.  730.  See  generally,  sa  to  the  ad- 
missibility of  a  witness's  understanding  of  a  libelous  publication  or  of  slander 
oua  words,  MUkr  v.  Butler,  52  Id.  768,  and  cases  cited  in  the  note  thereto. 
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Jones  MANXTFAOTUBma   Go.  v.  Manxtfaotubebs^ 
Mutual  Fnus  Iksubange  Go. 

[8  OUBHUIOi  83-] 

Btatemxst  ur  Afpugatiok  for  Insurancb  that  Cask  of  Watkb  a 
Kkpt  in  the  third  story  of  the  building  insured  is  prospootiYe  and  in 
the  natore  of  a  representation  and  not  a  warranty,  under  a  policy  pro- 
viding that  if  the  "representations''  in  the  application  "do  not  oontain 
a  Jost,  fall,  and  tme  exposition  of  all  the  facts/'  eto.»  and  "  are  material,'' 
the  policy  shall  be  void. 

FAunr  OF  Bbfbiuntatiov  ik  AmjOATioir  fob  Polxot  n  Mattx&  of 
DnrxNBS,  and  the  burden  of  proof  is  on  the  insorers  where  the  applica- 
tion represents  that  a  cask  of  water  is  kept  in  the  insored  boilding  and 
the  insorers  seek  to  avoid  the  policy  beoaose  this  representation  is 
nntme. 

RlFCSAL  to  iNSTRUOr  AS  TO  EFFECT  OF  PaBT  OF  ALTBRATIOK  OF  InsITBED 

Pksmisxs,  where  an  instruction  is  given  as  to  the  effect  of  the  entire 
alteration,  which  consists  of  but  a  single  change,  is  not  error;  as  where 
the  alteration  consisted  in  changing  the  position  of  a  stove  and  stove- 
pipe, and  the  court  refused  to  instruct  the  jury,  as  requested,  that  if  the 
change  of  the  stove-pipe  materially  increased  the  risk,  the  policy  was 
void,  but  did  instruct  them  that  such  would  be  the  effect  if  the  altera- 
tion of  the  stove  and  pipe  materially  increased  the  risk. 

AssuMPsrr  on  a  policy  of  insmanoe  on  a  certain  building.  The 
policy  proTided  that "  if  the  representations"  in  the  application 
'*  do  not  contain  a  just,  full,  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation,  value, 
and  risk  of  the  property  insured,"  so  far  as  known,  "and  are 
material  to  the  risk;  or  if  the  situation  and  circumstances  a£Feci- 
ing  the  risk  thereupon  shall  be  so  altered,"  with  the  consent  of 
the  assured,  ''  as  to  increase  the  risk  thereupon  without  the  con- 
sent of  the  company,"  the  policy  should  be  void.  It  was  stated 
in  the  application,  in  answer  to  interrogatories,  in  substance, 
that  a  cask  of  water  and  buckets  were  kept  in  each  stoiy  of  the 
building;  that  there  was  a  stove  in  the  second  stoiy  set  on  brick 
in  a  frame,  and  also  a  stove  in  the  first  story  set  on  brick  in  a 
frame,  with  an  iron  fender  around  it,  and  that  the  stove-pipes 
were  riveted,  and  did  not  pass  through  any  partition.  The  de- 
fendants claimed  that  the  assured  did  not  keep  a  cask  of  water 
and  buckets  in  each  stoiy,  and  also  that  the  situation  of  the 
stove  and  stove-pipe  in  the  first  story  had  been  changed  without 
their  consent.  Other  facts,  and  the  instructions  of  the  courts 
appear  from  the  opinion. 

G.  F.  Farley  and  E.  Wfuhbwm^  for  the  defendants. 
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B.  F.  Thomas^  for  the  plamtiffs. 

By  Ck>iirt,  Shaw,  C.  J.  The  statemest  in  the  application  that 
a  cask  of  wi|ter  was  kept  in  the  third  stoiy  was  prospective  and 
in  the  nature  of  a  representation:  Houghton  v.  Manufacturer^ 
Mutual  Fire  Ins.  Co.,  8  Met.  114  [41  Am.  Dec.  489].  The  judge 
ruled  that  if  this  statement  was  untrue,  it  was  matter  of  defensCi 
and  that  the  burden  of  proof  was  on.  the  defendants,  if  they 
relied  on  this  as  a  defense  to  avoid  the  policy,  to  prove  that  a 
cask  was  not  placed  in  the  third  stoiy.  We  think  this  ruling 
was  correct  and  conformable  to  the  rule  of  law:  Catlin  v.  Spring- 
field Fire  Ins.  Co.,  1  Sumn*  434.  The  other  ground  of  defense 
was,  that  by  changing  a  stove-pipe  the  assured  had  increased 
the  risk  without  the  consent  of  the  company.  The  evidence 
tended  to  show  that  the  position  of  the  stove  in  the  lower  stuxy 
was  changed,  and  that  the  smoke-pipe,  instead  of  passing  into 
the  chimney  in  that  story  as  it  had  before,  was  carried  up 
through  the  floors  of  the  second  and  third  stories,  and  aftei 
passing  round  the  third  story,  about  two  feet  from  the  floor,  foi 
the  purpose  of  drying  wool,  was  made  to  enter  the  chimney  in 
that  story.  The  defendants  contended  and  requested  the  judge 
to  instruct  the  jury  that  if  the  change  of  the  stove-pipe  and  the 
use  of  it  in  the  third  story  materially  increased  the  risk  of  fire 
in  that  stoiy,  the  policy  would  be  avoided  if  this  was  done 
without  the  consent  of  the  company.  The  judge,  without  giv- 
ing the  particular  instruction  as  to  this  detached  fractional  part 
of  the  entire  alteration,  as  requested  by  the  defendants,  in- 
structed the  jury  generally  that  if  the  alteration  made  by  the 
plaintiff  of  the  stove  and  smoke-pipe  increased  ilie  risk  or  hazard 
from  fire,  it  would  avoid  the  policy  and  the  plaintiff  could  not 
recover.  This  instruction  was  sufficiently  favorable  to  the  de- 
fendants. The  alteration  consisted  in  one  single  change;  it  was 
a  question  of  fact  whether  that  one  change  did  increase  the 
risk.  Had  there  been  several  changes  in  the  insured  premises, 
detached  in  time  and  place,  and  having  no  connection  with 
each  other,  some  of  which  would  increase,  and  others  diminish 
the  risk,  it  would  have  presented  a  different  question,  on  which 
we  give  no  opinion. 

Judgment  for  the  plaintiffs. 


Wabbakties  aud  Hepresentationb  in  Insu&aiiob  Contraoib:  See  (?2eii- 
dale  WooUn  Co.  ▼.  Protection  Ins.  Co.,  ante,  309,  and  cases  cited  in  the  note 
thereto.  The  principal  case  is  cited  in  Campbell  v.  New  England  etc  In»» 
Co.,  98  liass.  391,  to  the  point  that  where  statements  in  an  application  foe 
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iosanaoe  an  referred  to  in  the  policy  as  "statements"  or  ''representa- 
tions,'' or  where  from  the  form  in  which  they  are  expressed  there  appears  to 
have  been  no  intention  to  give  them  the  force  of  warranties,  they  will  not  be 
so  oonstraed. 

Altebatiohs  of  IirerBXD  Pbjuiises  as  Afiectino  Risk:  See  Houghton  v. 
MaaiMfajcJbuTtri  etc,  In$,  Co,,  41  Am.  Dec.  489,  and  citations  in  the  note  thereto. 

Onus  is  ok  Insurers  to  Prove  Falsttt  ot  Eefbbsbktatioh  by  an  a.ppli- 
cant  for  insaranoe  to  defeat  the  policy:  CcunpMl  y.  Kew  En^fUmdete*  Ins,  Co,p 
08  Mass.  304,  citing  the  principal  case. 


RrroEB  V.  Pabkeb. 

[8  OusHDio,  145.] 

Easement  or  Sertitodb  is  Right  ot  One  froprixtor  to  Some  Fftora^ 
benefit,  or  beneficial  nse  in  the  land  of  another. 

Owner  ot  Land  can  not  hays  Easement  in  hib  Own  Estate  in  fee. 

To  Extinguish  Easibment  bt  Unity  of  Title  and  possession  of  the  domi- 
nant  and  servient  tenements  in  the  same  person,  such  person  most  have 
an  estate  in  fee  in  both  tenements. 

Right  of  Wat  Appurtenant  is.  not  Extinguishsd  bt  IJlERGEr  in  Mort- 
oaoeb  taking  possession  of  the  dominant  and  servient  estates  under  sep- 
arate mortgages  for  the  purpose  of  foreclosure,  but  conveying  one  of  the 
estates  before  foredoeure. 

Redemption  bt  Mortgagor  or  Foreolosure  of  Mortgage  Restores  or 
Passes  Estate  with  All  Easements,  servitudes,  and  other  incidents  ap- 
pertaining to  it  before  the  mortgage.    Per  Shaw,  C.  J. 

Trespass  quare  clausum/regii  in  the  common  pleas.  The  de- 
fendant justified  under  an  alleged  right  of  way  appurtenant  to 
his  land  over  the  locus  in  quo.  The  plaintiff  claimed  that  the 
alleged  right  of  way  had  been  extinguished.  It  appeared  that  the 
defendant's  land  was  conveyed  to  one  James  Gardner,  in  1836, 
and  was  by  him  in  the  same  year  mortgaged  to  Margaret  Gardner. 
The  plaintiff's  land  was  conveyed  to  James  Gardner,  December  10, 
1839,  and  was  mortgaged  on  the  next  day  to  Margaret  Gardner. 
Margaret  Gtirdner  took  possession  of  both  tracts  to  foreclose, 
on  April  5, 1841,  but  conveyed  the  defendant's  tract,  September 
26,  1842,  to  Gilbert  Parker.  Both  mortgages  were  foreclosed 
April  23,  1844,  after  which  Margaret  Gardner  conveyed  to  the 
plaintiff,  and  Gilbert  Parker  to  the  defendant.  The  judge  held 
the  right  of  way  extinguished.  Verdict  for  the  plaintiff;  ex- 
ceptions  by  the  defendant. 

«7.  O.  Abbott,  for  the  defendant. 

J.  P.  Converse,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  To  an  action  of  trespass  quare 
tlauMLm,  the  defendant  sets  up  a  right  of  way  to  pass  on  and 
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OTer  the  close  of  the  plaintiff;  and  inBists,  that  as  he  entered 
in  the  exercise  of  that  right,  such  entry  was  no  trespass. 

It  appears  from  the  report  that  the  plaintiff  and  the  defend- 
ant own  estates  adjoining  each  other,  and  the  defendant,  as 
such  owner,  claims  a  right  of  way,  as  annexed  to  his  estate. 
The  plaintiff  insists  that  eyen  though  such  right  did  formerly 
exist  by  grant  or  prescription,  for  the  owner  of  the  estate  now 
owned  by  the  defendant,  in  and  over  the  estate  now  owned  by 
the  plaintiff,  such  easement  has  been  extinguished,  by  unity  of 
title  and  possession  of  the  two  estates,  in  one  and  the  same  per- 
son at  the  same  time.  To  determine  this,  it  is  necessary  to  ex- 
amine the  facts  furnished  by  the  report. 

It  appears  that  prior  to  1839  these  estates  were  held  by  differ- 
ent owners,  so  that  an  easement  might  be  had  by  the  owner  of 
one,  as  incident  to  his  estate,  in  and  over  the  other;  and  if 
there  has  been  any  unity  of  title  and  possession,  in  any  one 
person,  of  the  dominant  and  servient  tenements,  so  as  to  extin* 
guish  the  easement,  it  must  have  been  effected  by  subsequent 
conyeyances. 

From  the  facts  stated  in  the  bill  of  exceptions,  it  is  manifest 
that  James  Gardner  was  ncTer  seised  in  fee  in  full  right  of  both 
estates  at  any  one  time.  He  held  the  defendant's  estate  from 
June,  1836,  to  the  twenty-fourth  of  September,  1836,  and  then 
mortgaged  it.  In  like  manner  he  held  the  plaintiff's  estate  one 
day  only,  from  the  tenth  to  the  eleventh  of  December,  1839, 
and  this  he  acquired  long  after  he  had  mortgaged  the  estate 
formerly  held. 

So  Margaret  Gardner  was  never  seised  in  fee  of  an  inde- 
feasible estate,  in  both  estates,  at  any  one  time.  She  held  both 
estates,  as  mortgagee,  from  the  eleventh  of  December,  1839, 
when  she  took  the  second  mortgage  of  James  Gardner,  on  the 
plaintiff's  tenement,  until  the  twenty-fifth  of  September,  1842, 
when  she,  as  mortgagee,  and  before  the  foreclosure  of  the  mort- 
gages, conveyed  the  defendant's  tenement  to  Gilbert  Parker. 
She  held  both  estates  as  mortgagee  at  the  same  time  almost  three 
years,  but  they  were  both  defeasible  estates,  each  on  payment 
of  a  certain  sum  of  money. 

Was  there,  then,  at  any  time  such  a  unity  of  title  and  posses- 
sion, at  one  and  the  same  time,  in  both  these  tenements,  as  to 
merge  and  extinguish  an  easement  which  one  had  over  the 
other,  either  by  grant  or  prescription?  The  precise  ground  on 
which  such  extinguishment  is  held  to  take  place  is  well  ex- 
pressed in  Woolrych  on  Bights  of  Common,  148:  ''To  per- 
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petoate  the  extinguishment  incident  to  nniigr  of  possession,  the 
estates  thus  united  must  be  respectiyelj  equal  in  duration,  and 
not  liable  to  be  again  disjoined  by  the  act  of  the  law." 

But  upon  principle  it  seems  to  us,  that  in  order  to  extinguish 
an  easement,  by  the  unity  of  title  and  possession,  both  of  the 
dominant  and  servient  tenements,  in  the  same  person,  he  should 
have  a  permanent  and  enduring  estate,  an  estate  in  fee  in  both. 
This  results  from  the  consideration  of  a  few  obvious  principles. 
An  easement  or  servitude  is  a  right  which  one  proprietor  has 
to  some  profit,  benefit,  or  beneficial  use,  out  of,  in,  or  over  the 
estate  of  another  proprietor.  An  owner  of  land,  therefore,  can 
not  have  an  easement  iu  his  own  estate  in  fee,  for  the  plain  and 
obvious  reason  that  in  having  the  jus  disponendi — the  full  and 
unlimited  right  and  power  to  make  any  aiid  ever}'  possible  use 
of  the  land — all  subordinate  and  inferior  derivative  rights  are 
necessaiily  merged  and  lost  in  the  higher  right.  He  may  use 
every  part  of  the  surface  for  a  way  if  he  chooses,  and  therefore 
has  no  occasion  to  claim  any  particular  way;  and  so  of  every 
other  use  to  which  land  may  be  subjected.  If,  therefore,  after 
such  merger,  the  owner  grants  away  a  portion  of  his  estate,  it 
is  the  creation  of  a  new  estate,  and  not  the  revival  of  an  old 
one.  And  although  he  may  make  a  grant  of  that  particular 
land,  which  formerly  constituted  one  of  the  separate  estates, 
which  coalesced  in  him,  yet  it  is  not  with  its  former  incidents, 
unless  it  is  done  by  force  of  the  grant  itseK,  by  such  words  of 
description  as  could  bring  them  into  being,  by  way  of  new 
grant.  He  may  grant  one  of  the  estates,  with  such  rights  of 
way  and  other  easements  over  his  own  land  retained  as  he  may 
think  fit,  without  reference  to  the  former  ways,  in  the  same  or 
in  any  other  direction;  so  he  may  reserve  out  of  the  estate 
granted,  and  annex  to  his  other  estate  retained,  any  righ&  of 
way  or  other  easements  which  may  best  suit  his  views  of  his 
own  interest  or  benefit.  Such  easements,  by  such  acts  of  crea- 
tion and  annexation,  would  become  incident  and  appurtenant  to 
such  estates  respectively,  and  would  pass,  as  appurtenant,  in 
after  conveyances,  by  or  even  without  the  word  "appurte- 
nances," so  long  as  such  estates  should  subsist,  as  distinct  es- 
tates in  different  proprietors;  but  they  would  have  their  source 
and  origin  in  such  grants  and  reservations,  made  by  one  having 
the  full  disposing  power,  and  not  in  the  supposed  or  actual  an- 
terior existence  of  similar  or  even  of  the  same  ways  or  other 
incidents.  This,  of  course,  does  not  extend  to  watercourses 
and  such  natural  incidents  as  belong  to  the  land  itself,  and  are 
inseparable  from  it. 
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From  {his  view  of  {he  sabjec{,  i{  seems  xnanUeBb  tha{  the  mer- 
ger of  the  easement,  arisizig  from  unity  of  title  and  possession, 
^hich  will  extinguish  and  put  an  end  to  such  easement,  arises 
from  that  unlimited  power  of  disposal,  which  will  enable  the 
owner  to  giant  any  part  of  the  soil  with  the  former  incidents,  or 
to  grant  it  without  the  former  incidents,,  or  create  and  annex  to 
it  or  subject  it  to  new  incidents  in  favor  of  another  estate,  at  his 
own  will  and  pleasure.  Such  a  power  of  disposal  can  only  exist 
when  the  same  proprietor  has  a  permanent  estate  in  both  tene- 
ments, not  liable  to  be  defeated  by  the  performance  of  a  condition 
or  happening  of  any  event  beyond  his  control,  and  where  the 
estates  can  not  again  be  disjoined  by  operation  of  law. 

Tested  by  these  rules,  it  appears  to  us  that  there  was  no 
merger  by  unity  of  title  and  possession  which  extinguished  the 
casement  which  the  defendant,  and  those  whose  estate  he  has, 
formerly  had  in  and  over  the  estate  of  the  plaintiff.  Certainly 
there  was  no  such  unity  in  James  Gardner.  He  held  the  de- 
fendant's estate  a  few  months  only,  from  June  to  September, 
1836,  before  he  mortgaged  it  to  Margaret  Gkirdner.  When  he 
purchased  the  estate  now  owned  by  the  plaintiff,  in  December, 
1839,  he  had  only  an  equity  of  redemption  in  the  defendant's 
estate,  if  indeed  the  equity  of  redemption  remained  in  him  till 
then,  which  does  not  distinctly  appear. 

And  it  seems  equally  clear  that  the  two  estates  did  not  merge 
whilst  held  by  Mrs.  Gardner  as  mortgagee  only,  although  mort* 
gagee  in  fee.  So  long  as  she  held  them,  they  were  both  defea* 
sible,  and  defeasible  upon  different  conditions  (the  payment  of 
distinct  debts),  and  for  aught  that  appears,  conditions  to  be 
performed  by  different  persons,  because  the  respective  equities 
of  redemption  might  be  held  by  different  persons.  So  long  as 
she  held  them,  one  might  have  been  redeemed  and  the  other 
foreclosed  without  any  act  of  hers;  and  a  foreclosure  or  redemp- 
tion of  either  would  have  entirely  effected  a  separation  of  the 
\wo,  each  retaining  its  own  incidents.  But  she  conveyed  one 
oefore  foreclosure;  and  when  foreclosed,  the  estates  were  in 
4ifferent  persons;  the  defendant's  was  then  held  by  Gilbert  Par- 
ser, and  the  plaintiff's  by  Margaret  Gardner. 

When  a  mortgagor  or  the  assignee  redeems,  he  regains  his 
estate  just  as  it  existed  when  he  made  the  mortgage;  the  opera- 
tion of  the  mortgage  is  defeated  by  force  of  the  condition;  he 
takes  the  estate  with  all  the  incidents  and  benefits,  and  subject 
to  the  servitudes,  to  which  it  was  subject  when  the  mortgEtge 
was  made;  and  no  lease,  charge,  or  incumbrance  made  by  the 
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mortgagee  can  be  set  up  against  the  claims  of  the  mort^fagor. 
The  estate  is  restored  unchanged. 

So  if  Ihe  mortgage  is  foreclosed,  then  the  estate,  which  was 
conditional  and  defeasible  in  its  creation,  becomes  absolute; 
and  the  incidents,  priyileges,  and  covenants  attached  to  it,  un- 
changed by  anything  which  the  mortgagor  or  any  other  person 
may  have  done  in  the  mean  time,  remain  attached  to  it  as  if  the 
original  conveyance  had  been  absolute.  It  appears,  then,  by  the 
facts  in  this  case,  that  Mrs.  Oardner  never  had  at  any  time  an 
unconditional  or  indefeasible  interest  in  these  two  estates.  She 
held  mortgages  on  both  at  the  same  time,  after  having  entered 
on  both  for  condition  broken,  but  before  foreclosure;  but  this 
was  not  the  unity  required  to  constitute  a  merger.  Before  fore- 
closure she  conveyed  one  of  those  estates  to  Gilbert  Parker, 
from  whom  it  came  to  the  defendant.  It  is  clear  that  at  the 
time  of  foreclosure  the  estates  were  held  by  different  owners  in 
fee.  The  court  are  therefore  of  opinion,  that  if  the  defendant, 
and  those  whose  estatcb  he  holds,  had  a  right  of  way  over  the 
plaintiff's  tenement,  prior  to  the  conveyances  to  James  Gardner, 
such  right  was  not  extinguished  by  any  unify  of  title  and  pos- 
session set  forth  in  the  report. 

New  trial  ordered. 

DE7iNiTioir  OF  Easement  in  the  principal  case  is  approved  in  Owen  t. 
Field,  102  Mass.  103. 

Owner  of  Land  can  not  have  Easement  in  It:  StuyveaanlT^Woodn^f, 
47  Am.  Dec  156;  WMie  v.  Chapin,  12  Allen,  518,  citing  the  principal  caae. 

Extinguishment  of  Easement  bt  Unity  of  Title  and  poaaesaion:  See 
Haihom  v.  StinBon,  25  Am.  Dec  228.  That  unity  of  title  in  the  dominant 
and  servient  estates  in  the  same  person  extinguishes  an  easement,  is  a  point 
to  which  the  principal  case  is  cited  in  White  v.  Chapin,  12  Allen,  518.  But 
a  '*  unity  of  possession  or  right  that  extinguishes  a  prescriptive  right  must 
be  such  that  the  x>arty  should  have  an  estate  in  the  land  a  qua,  and  in  the 
Land  in  qua,  equal  in  duration,  quality,  and  all  other  circumstances  of  right:*' 
Beed  v.  Weat,  16  Gray,  284.  The  estate  in  both  tracts  must  be  a  permanent, 
indefeasible  estate,  and  an  estate  in  mortgage  is  not  sufficient,  because  such 
an  estate  is  defeasible  before  foreclosure:  Hancock  y,  Carlton,  6  Id.  51;  Curtii 
V.  Frcmda,  9  Cush.  457,  all  citing  the  principal  case. 

FoREGLOSUKE  OF  MORTGAGE  Vests  COMPLETE  and  indefeasible  estate  in 
the  mortgagee:  Ballard  v.  Ballard  Vale  Co,,  5  Gray,  471,  citing  Riiger  v. 
Pcurher, 

BxDEMrnoN  bt  Mobtgagob  Restobes  Estate  with  All  Eaeimbnts 
■ad  other  incidents:  Curtu  v.  Framcu,  0  Cash.  457,  citing  the  prindpal 
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Hemphill  v.  Citt  of  Boston. 

[8  Odusvo,  195.] 

Dbdioatob  ot  Land  mat  Prbsoribb  Txbhs  and  Ldutationb  upon  wbioli 

he  gives  it. 
Lakd  Dedioatxd  tor  Special  aitd  LiinrxD  Usx,  as  for  Footwat,  mnet 

be  accepted  and  need  for  tbat  purpose  only. 
PXBSON  UsiKG  Land  Dedicated  fob  Footwat  as  Carriaoe-wat  can  not 

re?x>Ter  against  the  city  for  an  injury  to  his  horse  by  an  obetmctioii 

therein,  though  he  uses  ordinary  care  and  skill  in  driving  along  the  way, 

whether  the  dedication  has  been  accepted  or  not. 

Oa0b.     The  opinion  states  the  facts. 

P.  W.  Chandler,  cUy  solicitor,  for  the  defendants. 
J.  P,  Converse,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  This  was  an  action  on  the  case  for 
damage  done  to  the  plaintiff's  horse  while  used  by  another. 
The  damage  arose  from  the  attempt  of  the  person  having  charge 
of  the  horse  to  drive  through  a  place  in  the  westerly  part  of  the 
city  of  Boston,  called  Spring-street  place.  This  place  is  a  pas- 
sage lying  between  Chambers  street  and  Spring  street,  having 
houses  built  and  numbered  on  each  side.  To  prevent  its  being 
a  thoroughfare  for  horses  or  carriages,  a  break  was  made  in  the 
grade  of  the  passage,  to  be  ascended  and  descended  by  foot- 
passengers,  by  three  or  four  steps,  about  midway  between  the 
two  streets,  across  which  was  also  an  iron  fence,  about  three 
feet  high,  from  side  to  side;  midway  of  this  cross-fence  were 
three  or  four  stone  posts,  so  placed  as  to  admit  the  passage  of 
foot-})assengers  only.  The  person  driving  the  plaintiff's  horse, 
in  the  dark,  passed  down  this  place;  on  arriving  at  the  fence 
the  horse  attempted  to  leap  over  it,  and  there  sustained  the 
damage  for  which  this  action  was  brought.  The  city  denied 
that  this  was  a  public  way  for  the  safety  of  which  they  were 
Responsible,  and  this  was  the  main  question.  Much  evidence 
was  offered  upon  the  question  whether  this  place  had  been  dedi- 
cated to  the  public  as  a  way,  prior  to  statute  1846,  chapter  203, 
by  use  or  otherwise;  there  was  no  evidence  that  it  had  ever  been 
formally  laid  out  or  accepted.  The  defendants  contended  that 
it  was  a  private  court,  originally  laid  out  by  the  proprietors,  and 
never  open  to  the  public,  except  by  sufferance,  nor  accepted  by 
the  city  for  any  purpose. 

Without  recapitulating  the  evidence,  or  considering  the  vari- 
ous prayers  for  instructions  in  detail,  we  think  there  was  one 
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part  of  the  directions  to  the  jury  not  correct  in  matter  of  law, 
under  the  circumstances,  which  operated  injuriously  to  the  de- 
fendants, against  whom  the  jury  returned  a  verdict. 

The  great  struggle  in  this  case  >vas,  whether  this  place  had 
been  dedicated  to  the  public  as  a  way,  or  not.  The  defendants 
contended  that  this  place  was  appropriated  or  dedicated  to  the 
use  of  the  abutters  only,  who  had  purchased  lots  and  built 
houses  upon  them,  and  that  it  was  wholly  a  private  way,  for 
which  the  city  were  not  responsible.  But  they  contended  fur- 
ther, that  if  it  had,  by  appropriation  and  use,  become  public  at 
all,  it  was  for  a  limited  and  special  purpose  only,  to  wit,  a  foot- 
way, and  if  the  plaintiff  attempted  to  use  it  for  a  horse  and 
carriage  way,  it  was  a  misuse  and  abuse  of  it,  that  he  did  so  at 
his  own  peril,  and  must  stand  responsible  for  the  consequences. 

In  reference  to  this  question,  the  judge  instructed  the  jury 
that  if  they  were  satisfied  by  the  evidence  that  the  person  in 
charge  of  the  horse  exercised  ordinary  care  and  skill,  and  that 
the  court  was  open  and  dedicated  to  any  public  use  as  a  way, 
and  had  been  accepted  by  the  defendants  as  so  dedicated,  and 
if  the  fence  was  dangerous,  then  the  plaintiff  was  entitled  to 
recover;  or  if  the  jury  were  satisfied  that  the  court  was  opened 
and  dedicated  to  any  public  use  as  a  way,  but  had  not  been 
accepted  by  the  defendants,  so  as  to  become  a  public  way,  yet 
if  the  person  in  charge  of  the  horse  exercised  ordinary  care  and 
skill,  and  the  fence  was  dangerousj  the  plaintiff  was  entitled  to 
recover. 

Whether  it  is  competent  for  any  public  officer  or  public  body 
under  our  statutes  newly  to  lay  out  a  public  way  for  foot-pas- 
sengers only,  it  is  not  necessary  to  determine.  Dedication 
stands  upon  a  different  footing.  It  is  the  gift  of  land  by  the 
owner  for  a  way,  and  an  acceptance  of  the  gift  by  the  public, 
either  by  some  express  act  of  acceptance  or  by  strong  implica- 
tion arising  from  obvious  convenience,  or  frequent  and  long- 
continued  use,  repairing,  lighting,  or  other  significant  acts,  of 
persons  competent  to  act  for  the  public  in  that  behalf.  This  is 
implied  in  the  statute  of  1846.  It  speaks  of  ways  heretofore 
opened  and  dedicated  to  public  use,  and  not  already  become  a 
public  highway.  Here  the  terms  ''opened  and  dedicated'* 
manifestly  import ''  laid  out  and  set  apart"  by  the  owner,  and 
the  statute  implies  that  something  further  is  necessaiy  to  make 
it  a  highway  in  fact.  Now  he  who  gives  his  land  to  the  public 
may  prescribe  the  terms  and  limitations  on  which  he  gives  it, 
and  if  it  be  accepted  at  all,  it  must  be  accepted  with  the  limits* 
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tions,  qualifications,  and  restrictions  prescribed:  Mnquis  of 
Stafford  t.  Coyney,  7  Bam.  &  Cress.  257. 

If  it  be  given  for  a  special  and  limited  use  and  purpose,  aa 
for  a  footway,  it  must  be  accepted  and  held  for  that  use  only; 
or  it  must  fail  altogether,  and  then  no  public  right  is  established 
by  the  gift.  Taking  these  principles  to  be  correct,  we  think  the 
former  part  of  the  direction  cited  was  incorrect  in  this:  that  if 
the  person  in  charge  of  the  horse  exercised  ordinaiy  care  and 
skill,  and  if  the  court  was  opened  and  dedicated  to  any  public 
use  as  a  way,  and  had  been  accepted,  and  if  the  fence  was  dan- 
gerous, then  the  plaintiff  was  entitied  to  recoTer.  The  latter 
part  of  the  direction,  we  think,  was  still  more  exceptionable,  to 
wit,  that  if  the  court  had  been  opened  and  dedicated  to  any 
public  use,  and  not  accepted,  so  as  to  become  a  public  way,  yet 
if  tiie  person  in  charge  of  the  horse  exercised  ordinary  care  and 
skill,  and  the  fence  was  dangerous,  the  plaintiff  was  entiUed  to 
recover.  We  suppose  the  word  "dangerous"  thus  used,  con- 
strued in  reference  to  the  subject-matter,  must  be  understood 
to  mean  dangerous  for  a  horse  and  carriage  to  attempt  to  pass, 
or  to  approach;  because  it  was  not  intimated  that  the  whole 
passage  and  the  fence,  with  its  upright  posts  and  steps,  were 
not  perfectly  safe  and  convenient  for  foot-passengers,  and  even 
well  adapted  to  their  use. 

Taking  this  to  be  the  effect  of  the  instruction,  it  would 
amount  to  this,  that  if  land  be  laid  out  and  appropriated  bv 
its  owner,  as  a  way  to  houses  or  house  lots,  which  he  offers  for 
sale,  bounding  on  such  land,  and  lays  it  out  in  such  a  manner 
as  plainly  to  indicate  to  all  persons  entering  or  approaching  the 
place  that  it  is  adapted  and  intended  for  foot-passengers  only^ 
and  incapable  of  being  passed  by  carriages,  horses,  or  cattle^ 
whether  accepted  so  as  to  give  the  public  tiie  right  to  use  ifc  or 
not,  then  if  a  person,  using  ordinary  care,  attempts  to  pass  it 
with  a  horse  and  carriage,  and  sustains  damage,  the  city  are  lia- 
ble. We  think  this  view  of  the  law  can  not  be  sustained  in  re- 
gard to  a  court,  way,  or  avenue  originating  in  dedication.  H  it 
was  offered,  set  apart,  and  laid  out  by  private  proprietors  as  a 
court  or  passage  for  foot-passengers  only,  and  if  by  accepting  it, 
expressly  or  by  implication,  the  public  acquired  a  right  to  it  and 
in  it,  as  a  public  easement,  it  was  for  a  footway  only;  and  then 
if  the  plaintiff  attempted  to  use  it  as  a  way  for  other  or  all  pur- 
poses, the  city  was  not  responsible  for  damage  occasioned  by 
such  unauthorized  use.  If  it  had  not  been  accepted  so  as  to 
become  a  public  way  for  any  purpose,  or  if  it  was  not  compe* 
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tent  for  the  defendants  to  accept  it  for  a  qualified  and  limited 
purpose,  as  for  a  footway,  then  it  remained  private  property, 
and  the  public  are  not  responsible  for  the  accident.  It  wonld 
be  the  ordinary  case  of  a  trayeler  who  shonld  accidentally  stray 
from  the  highway  in  the  dark  and  meet  with  damage;  it  is  dam- 
age for  which  the  town  is  not  responsible,  unless  it  was  caused 
by  some  neglect,  by  which  the  highway  strayed  from  was  dan- 
gerous, and  caused  the  damage. 

The  plaintiff  contends  that  if  the  way  in  question,  that  is, 
Spring-street  court,  across  which  was  the  fence  complained  of, 
had  then,  at  the  time  of  the  accident,  been  dedicated  and  ac- 
cepted, it  is  to  be  deemed  a  highway,  and  as  such  highway  was 
to  be  taken  care  of  under  the  general  statute. 

If  by  this  proposition  the  counsel  for  the  plaintiff  is  to  be 
understood  to  insist  that  it  was  to  be  taken  care  of,  and  kept  safe 
and  convenient  for  all  kinds  of  travel,  as  in  the  statute  respect- 
ing highways,  so  as  to  include  a  horse  and  carriage,  the  propo- 
sition is  wholly  untenable,  for  the  reasons  already  stated.  If  it 
intends  nothing  more  than  that  it  must  be  kept  safe  and  con- 
venient for  foot-passengers,  it  has  no  bearing  on  the  present 
case. 

Yerdict  set  aside,  and  new  trial  ordered. 


Dedication  mat  bi  Pabtial  as  to  Timb  and  Mode  or  Use:  See  the  note 
to  SUUe  ▼.  Trctth^  27  Am.  Deo.  567,  in  which  the  law  of  dedication  is  du- 
Gussed  at  considerable  length.  A  dedication  mnst  be  understood  and  con- 
stmed  with  reference  to  the  purpose  and  object  for  which  it  was  made:  CM- 
frey  t.  Alton,  52  Id.  476.  Land  dedicated  for  one  purpose  can  not  be  ap- 
plied to  a  different  use  by  the  legislature:  Le  Clercq  v.  OcUUpoUs,  28  Id.  641, 
and  note.  In  Aforae  v.  Stoeher,  1  Allen,  154,  the  principal  case  is  cited  to  the 
point  that  a  dedicator  of  land  may  prescribe  the  terms  and  limitations  upon 
which  he  gives  it,  and  if  accepted  it  must  be  upon  those  terms  and  limitations; 
as  where  it  is  dedicated  for  a  limited  purpose  or  use.  So  in  ChuSd  v.  Boitoii, 
120  Mass.  S04,  it  is  cited  to  the  proposition  that  where  land  is  dedicated  for 
a  footway  only,  one  who  is  injured  by  a  defect  therein  while  using  it  as  s 
carriage-way  can  not  recover  therefor.  The  case  is  also  referred  to  incident- 
ally, on  the  point  that  a  dedication  may  be  for  a  limited  use,  in  Daa^orth  v. 
Dwrdl,  8  Allen,  244.  In  Tyler  v.  Sturdy,  108  Mass.  201,  the  principal  case 
is  also  cited  to  the  point  that  a  public  footway  may  be  created  by  dedication. 

Othsb  points  to  which  the  princifal  case  is  cited  ABB:  That  a  dedica- 
tion of  a  way  is  a  gift  of  land  by  the  owner  for  a  way:  Hoyden  v.  SUnu,  112 
Mass.  349;  tiiat  a  way  by  dedication  is  a  way  over  land  which  the  owner 
thereof  has  dedicated  to  the  use  of  the  public  for  a  way:  Haydeny,  Attieburyf 
7  Gray,  344;  that  it  is  an  open  question  whether  any  pablio  offioer  or  body 
can  lay  out  a  publio  way  for  foot-passengers  only:  OUver  ▼•  WorceakTt  108 
Mass.  4d6;  OoM  v.  Boitan,  120  Id.  305. 
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Lawton  v.  Fxtohbubg  Railboad  Go« 

[8  OUBHXHO,  330.] 
AOBKBMXNT  MUST   BB    FXBVOKMED    JS   RbaSONABLB    TuO,  17  No  TDB  18 

MEZfTioysD,  where  a  railroed  compaoy  agrees  to  fence  its  road  thnmgh 
one*8  Umd. 

Pertokmancb  avtkb  Aotion  Commsncbd  of  AoBBUfBNT  BT  Raiiaoad 
Company  to  Fence  ita  road  through  the  plaintiflfs  land  in  adjnstment 
of  damages  for  the  right  of  way,  if  snch  pexfonnance  was  without  the 
plaintiff's  consent,  does  not  affect  his  right  to  recover  damages  for  not 
fencing  in  a  reasonable  time. 

Measubb  ot  Damages  against  Eailboad  Compant  fob  not  Fencing  its 
road  through  the  plaintiff's  land  in  accordance  with  its  agreement,  in  set- 
tling for  the  right  of  way,  is  such  sum  as  it  would  fairly  cost  to  make 
the  fences  as  agreed,  notwithstanding  the  erection  of  fences  after  the 
action  was  commenced,  without  the  plaintiff's  consent. 

AonoN  for  damages  for  breach  of  an  agreement  by  the  de- 
fendants to  fence  both  sides  of  their  road,  in  a  specified  manner, 
through  the  plaintiff's  land,  "in  consideration  of  an  amicable 
settlement "  for  the  land  appropriated  for  the  use  of  the  road. 
The  road  was  built  through  the  plaintiff's  land  in  1844,  but  no 
fences  were  erected  as  agreed  prior  to  the  commencement  of  this 
action  in  1849.  After  the  action  was  brought,  the  defendants 
erected  fences  of  the  kind  specified  in  the  agreement,  and  in- 
sisted that  the  plaintiff  could  recoyer  damages  only  for  the  injury 
fmstained  in  not  erecting  the  fences  in  a  reasonable  time,  and 
not  for  the  cost  of  the  fences.  The  plaintiff  insisted  and  gave 
evidence  to  show  that  the  erection  of  the  fences  after  action 
brought  was  without  his  consent  and  against  his  protest,  and 
that  his  right  to  recover  was  not  impidred  thereby,  and  the 
<;ourt  so  instructed  the  jury.  The  instruction  as  to  the  measure 
of  damages  is  stated  in  the  opinion.  Verdict  for  the  plaintiff; 
exceptions  by  the  defendants. 

E.  BuUrick,  for  the  defendants. 

N.  P.  Banks,  jun.,  for  the  plaintiff. 

By  Court,  Metgalf,  3,  As  the  agreement  of  the  parties  men- 
tioned no  time  within  which  the  fences  were  to  be  erected,  the 
law  required  that  they  should  be  erected  within  a  reasonable 
time;  and  the  defendants  do  not  deny  that  they  failed  to  erect 
them  within  such  time.  There  was,  therefore,  a  breach  of  the 
agreement  when  this  action  was  commenced,  and  the  plaintiff 
then  had  a  right  to  recover  damages  for  the  breach.  This  right 
was  not  impaired  nor  affected  by  the  subsequent  erection  of  the 
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fences  hj  the  defendants,  "without  the  plaintiff's  consent  or  ap- 
probation: Oould  Y.  Banks,  8  Wend.  567  [24  Am.  Deo.  90]. 
And  so  the  jiixy  were  instracted.  They  were  farther  instructed 
that  the  plaintiff  was  entitled  to  recover,  as  damages,  the  sum 
which  it  would  fairly  cost  to  erect  the  fences  according  to  the 
agreement.  The  correctness  of  these  instructions  is  questioned 
by  the  defendants'  counsel;  because,  as  he  suggests,  they  au- 
thorized the  juiy  to  give  greater  damages  than  the  plaintiff  may 
have  suffered  by  the  defendants'  omission  to  erect  the  fences. 
But  there  is  is  no  legal  force  in  this  suggestion.  The  injury  to 
the  plaintiff's  land,  by  reason  of  its  remaining  unfenced,  is  not 
the  ground  of  the  damages  which  he  sought  to  recover  in  this 
action.  The  defendants  took  his  land  for  their  railroad,  and  he 
amicably  settled  with  them  for  such  taking,  upon  their  agreeing 
to  put  up  fences  on  the  sides  of  their  road.  The  erection  of  the 
fences  by  them  was  a  part  of  the  consideration  of  the  settle- 
ment for  the  land  taken  by  them.  The  fair  cost  of  the  fences 
was  the  amount  of  that  pa^t  of  such  consideration.  The  plaint- 
iff chose  to  have  fences  between  his  land  and  the  railroad;  and 
if  the  defendants  had  not  agreed  to  erect  them,  he  would  or 
might  have  demanded  of  them,  as  a  condition  of  settiement. 
the  sum  necessaiy  to  enable  him  to  erect  and  maintain  them 
himself.  Whether,  therefore,  there  was  any  necessity  for  these 
fences,  in  order  to  protect  his  lands,  or  whether  he  has  suffered 
any  injuiy  in  his  lands  from  the  want  of  fences,  is  no  part  of 
the  present  inquiry.  He  offered  no  evidence  on  these  points  at 
the  trial.  If  he  had  proved  such  injury,  another  question 
might  have  been  ndsed  respecting  the  rule  of  damages.  As  the 
case  stood  at  the  trial,  the  instructions  given  to  the  juiy  were» 
in  our  opinion,  correct. 
Judgment  on  the  verdict. 

Contract  mttst  bb  Pebiormsd  nr  Bxabohablb  Tdb  whsbs  No  Tim 
SPBdriED,  WHBN:  Sm  PhUipB  V.  MoTximm^  6  Am.  Deo.  6S8;  Atwood  v.  Cobh^ 
26  Id.  657.  and  note  671. 

Gov£NAi7T  BT  Land  Owneb  TO  Fekcx  Bailboad  Tbagk  through  his  land 
is  absolute,  and  does  not  depend  upon  the  qaestion  whether  snch  fences  are 
necessary  or  expedient:  Bronton  v.  Coffin^  108  Mass.  190,  citing  the  principal 


Measubb  of  Damages  fob  Bbeagh  of  Contbact  bt  Railroad  Oomfakf 
TO  Fbnoe  its  track:  See  on  this  point  LogaoMport  etc,  B.  Co,  v.  YTray,  C2  Ind. 
678f  562,  where  the  principal  case  is  approved  and  followed* 
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FiBST  Pabibh  in  Shebbubnb  v. 


SI* 


{S  Gushing,  264.] 
ASS£880RS  ABB  NOT  SSBYANTS  OR  AgXNTS  OF  ToWN  OR  PARISH  ID  M  tO  !)• 

oiTilly  liable  to  saoh  town  or  parish  for  neglect  of  duty. 
Parish  Assessors  abb  not  Liablb  to  Parish  for  Nxolbct  to  AflSBSS 

the  full  tax  voted  by  the  parish,  where  they  act  in  the  bona  JUU  beliei 

that  they  are  performing  their  daty;  so  espeoially,  where  the  tax,  il 

assessed,  would  have  been  illegal. 
Tax  Assessed  bt  Assessors  vot  Sworn  as  required  by  law  is  illegid. 
Parish  Assessors  are  not  Leablx  to  Parish  for  Neglect  to  Quauft 

by  taking  the  oath  required  by  law. 

Casb  against  the  defendants  as  assessors  of  the  parish  for  n^g^ 
lect  to  assess  the  taxes  voted  by  the  parish  for  certain  years.  II 
appeared  that  the  parish  voted,  in  aocordanoe  "with  a  oommnni- 
cation  from  their  minister,  to  raise  the  same  sum  by  assessment 
for  the  years  specified  as  was  ndsed  in  1845,  and  that  the  tax  be 
assessed  upon  the  same  scale;  that  yearly  subscriptions  be  also 
raised,  to  be  added  to  the  assessment;  that  a  certain  sum  be 
allowed  for  the  minister's  salary  and  a  certain  other  sum  for  in- 
cidental expenses,  any  surplus  beyond  these  sums  to  go  to  the 
society.  The  defendants  in  fact  apportioned  for  the  years  men- 
tioned considerably  smaller  sums  than  that  raised  in  1845, 
though  these  sums  were  fixed  by  using  the  same  rate  of  tax 
as  in  that  year.  The  amounts  actually  collected  were  still  lesa 
than  the  sums  assessed,  but  were  sufficient,  with  the  yearly  sub- 
scriptions, to  pay  the  minister's  salary  and  the  incidental  ex- 
penses. It  also  appeared  that  the  defendants,  though  duly 
chosen,  were  never  sworn  as  assessors.  Upon  tliese  &cts  the 
case  was  submitted  on  an  appeal  from  the  common  pleas. 

A.  H.  Nelson  and  J.  P.  Converse^  for  the  plaiTitiffs. 

«7.  O,  AbboU  and  O.  A.  Somerbyy  for  the  defendants. 

By  Court,  Dewet,  J.  The  relation  of  assessors  to  the  town 
or  parish  by  which  they  are  elected  is  not  that  of  a  servant  and 
master,  or  agent  and  principal,  in  any  such  sense  as  will  subject 
the  assessors  to  a  civil  action  by  the  town  or  parish,  to  recover 
damages  for  negligence  in  the  discharge  of  the  public  duty  de- 
volved upon  them  by  such  appointment.  Assessors  are  officers 
created  by  statute,  with  prescribed  duties  required  to  be  per- 
formed under  oath.  To  some  extent  such  public  officers  are 
punishable  by  indictment,  or  by  penalties  or  forfeitures  that 
have  been  by  law  annexed  to  the  neglect  of  their  duties. 

They  are  also,  to  a  certain  extent,  liable  to  individuals  for  any 
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illegal  official  acts  injurious  to  them,  but  this  liability  has  been 
much  modified  by  the  statute  provision,  making  such  assessors 
responsible  only  for  fidelity  and  integrity  on  their  part. 

The  Tiews  of  this  court  in  the  case  of  WhUe  t.  PhtUipsUm,  10 
Met.  108,  strongly  sustain  the  position  that  public  officers  are 
not,  in  this  form  of  a  civil  action,  held  responsible  for  damages 
to  the  town,  arising  from  their  neglect  of  duly  in  the  absence 
of  any  statute  giving  such  remedy  to  the  town:  See  Drtifton  v. 
Alfred,  15  Me.  258;  Kendall  v.  Stokes,  3  How.  87;  CommonweaUh 
V.  Oenlher,  17  Serg.  &  R.  135;  WUscm  v.  The  Mayor  etc.  of  New 
York,  1  Denio,  595  [48  Am.  Dec.  719].  If  liable  at  all  to  the 
town  or  parish  from  which  they  received  their  appointment,  they 
are  so  certainly  only  for  want  of  fidelity  and  integrity,  or  for 
not  dischaiging  their  duties  according  to  their  best  judgment 
and  understanding;  and  upon  this  ground  the  facts  stated  in 
the  present  case  would  seem  to  warrant  the  inference  that  as  to 
the  manner  of  making  these  assessments  they  acted  under  the 
honest  belief  that  they  were  making  the  same  in  accordance 
with  the  views  of  the  parish,  as  indicated  by  the  facts  before 
them. 

There  is  still  another  view  of  this  case,  alike  favorable  to  the 
defendants.  So  far  as  the  action  is  brought  to  recover  damages 
against  the  assessors  for  not  making  a  larger  assessment,  and 
not  making  a  warrant  to  enforce  the  collection  of  the  same,  the 
plaintiffs  have  sustained  no  damage.  Such  tax,  if  made  by 
them,  would  have  been  illegal,  if,  as  the  plaintiffs  allege,  and  as 
the  facts  seem  to  be,  the  assessors  were  not  legally  qualified  by 
taking  the  oath  required  by  law;  and  if  the  tax  had  been  col- 
lected and  paid  over  to  the  parish,  the  same  might  have  been 
recovered  back  as  wrongfully  paid.  This  omission  to  take  an 
oath  of  office  is  not  a  neglect  for  which  the  present  action  can 
be  maintained.  As  to  assessors  of  towns,  a  penalty  is  provided 
by  law  for  neglect  to  qualify  as  such,  but  as  to  the  assessors  of 
parishes,  it  seems  no  such  provision  exists,  and  in  neither  ease 
does  a  civil  action  lie  for  such  neglect. 

Judgment  for  the  defendants. 


Omosa  NOT  Sworn  acoordino  to  Law,  Vauditt  of  Aofs  ovt  8m 
Ann«ra'  ete.  Bank  v.  Chester,  i4  Am.  Deo.  318. 
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HeABD  v.   FlEBOE. 

[8  OUWUMO*  388.] 

Gkaxd  Jubt  IB  Appbndaoe  of  Court,  and  WrrNBBsn  bxposi  It  abm 
Ambkablb  to  the  court  precisely  as  are  witnessee  before  the  trial  jvry. 

OsAND  Jttbt  mat  Diriot  Officer  to  Dbtaik  Contuiiaoioub  Wrmisswho 
refuses  to  be  sworn  and  behaves  disrespectfully  before  them,  and  to 
take  him  before  the  court,  and  such  witness  is  liable  for  an  assault  upon 
the  officer  to  escape  detention. 

Btxrt  General  Power  or  Duty  Given  o  Enjoined  Tmptjbs  Evert 
Particular  Power  necessary  to  its  exercise  or  performance. 

Ibbspass  for  an  assault  and  battexy.  The  case^  which  came 
up  on  exceptions  from  the  common  pleas^  is  stated  in  the  opin- 
ion. 

J.  G.  AbboU,  for  the  plaintiff. 
B.  F,  BtUlcTy  for  the  defendant. 

By  Court,  Flbtcheb,  J.     The  material  facts  in  this  case, 
which  is  trespass  for  an  assault  and  battery,  may  be  yeiy  briefly 
stated.    The  defendant  was  duly  summoned  as  a  witness  to 
testify  before  the  grand  juiy,  and  appeared  before  them  but  re^ 
fused  to  be  sworn,  and  conducted  himself  improperly  and  dis-^ 
respectfully  toward  the  juiy.    The  plaintiff,  who  was  the  officer 
in  attendance  on  the  grand  juiy,  was  directed  by  them  to  detain 
the  defendant  in  custody,  that  he  might  be  brought  before  thcb 
court  to  be  dealt  with  for  his  refusal  to  be  sworn  and  his  im- 
proper and  disrespectful  conduct  toward  the  juiy.    For  the 
purpose  of  considering  the  question  raised  in  the  case,  the 
above  statement  may  be  taken  as  setting  out  the  substance  and 
effect  of  the  action  of  the  juiy,  without  stating  the  particulars 
contained  in  the  report.    While  the  plaintiff,  as  such  officer  in 
attendance  upon  the  grand  jury,  had  the  defendant  in  his  cus- 
tody, by  their  direction  and  authority,  for  the  cause  aforesaid, 
and  for  the  purpose  of  taking  him  to  the  court  to  obtain  their 
direction  and  aid  in  the  matter,  the  defendant  committed  the 
assault  and  battery  upon  the  plaintiff,  wbicli  form  the  subject 
of  this  suit. 

The  fact  stated  in  the  report,  that  the  judge  was  out  of  town, 
is  not  a  material  fact  in  this  case,  as  the  length  of  time  during 
which  the  defendant  was  actually  detained  was  not  sufficient  to 
raise  any  distinct  question  on  that  ground,  if  any  could  ever  be 
raised,  when  the  detention  was  not  longor  than  was  necessary 
to  take  the  party  before  the  court.    But  still  the  &ct  that  the 
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judge  was  absent  from  the  city  in  which  the  jnxy  were  sitting 
is  a  fact  worthy  of  notice.  As  the  grand  juiy  is  an  appendage 
t)f  the  court,  is  organized  by  the  court,  sits  and  deliberatee 
under  the  authority  of  the  court,  and  may  at  all  times  apply  to 
the  court  for  instructions  and  aid,  it  is  essential  that  there 
ehould  at  all  times  be  a  court  to  which  the  juiy  can  have  access. 

In  the  present  case  in  the  court  below  the  defendant  filed  a 
specification  of  defense,  that  the  alleged  assault  and  batteiy  were 
made  in  self-defense,  and  to  free  himself  from  unlawful  restraint 
and  detention,  and  that  he  used  no  more  force  than  was  neces- 
sary for  this  purpose.  The  judge  instructed  the  jury  that  the 
'plaiutiff,  acting  as  an  officer  under  a  verbal  direction  from  the 
"district  attorney  or  grand  jury,  or  from  both  of  them,  had  no 
authority  to  detain  the  defendant  or  to  restrain  him,  for  the 
purposes  aforesaid;  that  the  defendant  had  a  right  to  free  him- 
self from  such  unauthorized  detention  and  restraint,  and  if  he 
4iBed  no  more  force  than  was  necessary  for  this  purpose,  was  not 
liable  to  the  plaintiff  in  this  action. 

The  inquiry  is,  whether  this  instruction  was  correct.  The 
question  may  be  briefly  stated  to  be,  whether,  when  a  witness  is 
duly  summoned  to  appear  before  the  grand  jury  and  appears, 
but  refuses  to  be  sworn,  or  to  answer  questions  proposed  to  him, 
and  accompanies  his  refusal  with  profanity  and  disrespectful 
conduct  toward  the  juiy,  they  can  lawfully  direct  and  require 
the  officer  in  attendance  upon  them  to  take  the  witness  into 
custody,  and  take  him  to  the  court  for  the  purpose  of  obtaining 
its  aid  and  direction.  This  is  certainly  a  grave  question,  aa 
practically  affecting  the  powers  of  a  grand  jury  to  perform  their 
important  duties.  There  is  much  interesting  learning  in  the 
lx>oks  of  the  law  in  regard  to  the  antiquity,  the  origin,  the 
character,  the  course  of  proceeding,  and  the  powers  of  grand 
juries,  and  as  to  their  legal  relation  to  the  court.  In  the  several 
states  of  this  Union,  different  provisions  have  been  made  and 
ctifferent  views  are  entertained  in  regard,  among  other  things,  to 
the  qualifications,  the  powers,  and  the  course  of  proceedings  of 
these  liodies. 

But  with  reference  merely  to  the  present  case,  it  will  be  suffi- 
cient to  consider  the  powers  of  grand  juries,  and  their  legal 
relations  to  the  court,  under  and  by  virtue  of  the  laws  of  this 
commonwealth;  but  though  particular  reference  will  be  had  to 
the  laws  of  this  commonwealth,  yet  it  is  believed  that  there  ia 
nowhere  any  adjudged  case,  or  any  established  principle  of  law, 
which  conflicts  with  the  opinion  which  the  court  have  formed. 


Oct  1861.]  Heabd  v.  PmRCB.  759 

The  legislature^  recogniziiig  a  grand  jury  aa  an  existing  por- 
tion of  our  judicial  system,  haye  made  yarious  provisions  in 
regard  to  selecting,  summoning,  and  returning  them  to  coiurt, 
and  in  regard  to  organizing  them  and  regulating  their  proceed- 
ings. The  court  issues  its  process  for  the  return  of  grand 
jurors,  and  they  are  returned  to  the  coiurt  to  serve  at  the  term 
or  terms  thereof;  the  court  is  the  judge  of  their  qualifications; 
they  are  sworn  in  court,  and  charged  by  the  court;  and  being 
thus  organized  and  impaneled  in  court,  and  by  the  authority 
of  the  court,  they  retire  with  the  officer  appointed  to  attend 
them.  By  their  oath  the  jury  are  diligently  to  inquire,  and 
true  presentment  make,  of  all  such  matters  and  things  as  shaU 
1)e  given  them  in  charge.  Their  inquiries  are  thus  confined  to 
the  jurisdiction  of  the  court  for  which  they  inquire.  Witnesses 
may  be  summoned  and  brought  in  by  capias,  if  necessary,  by 
the  court,  and  be  sworn  in  court  to  testify  before  the  grand 
jury,  and  are  amenable  to  the  court  whose  province  it  is  to 
decide  such  questions  as  may  arise  in  regard  to  the  obligation 
of  witnesses  to  be  sworn,  or  to  answer  interrogatories,  and  the 
coiurt  have  the  power  to  enforce  their  decisions  by  commitment 
for  contempt.  The  bills  found  by  the  grand  juiy,  with  a  list  of 
all  witnesses  sworn  before  them,  are  returned  to  the  court,  and 
their  presentments  are  made  to  the  court,  and  when  their  labors 
are  ended  they  are  dismissed  by  the  court.  The  grand  jury, 
therefore,  like  the  petit  jury,  is  an  appendage  of  the  court, 
acting  under  the  authority  of  the  court,  and  the  witnesses  sum- 
moned before  them  are  amenable  to  the  court  precisely  as  the 
witnesses  testifying  before  the  petit  jury  are  amenable  to  the 
coiuii.  These  views  are  supported  by  adjudged  cases  as  well  as 
by  familiar  principles. 

In  the  case  of  Bex  v.  Hunter,  8  Car.  &  P.  591,  the  grand  ju- 
rors came  into  court,  and  Lord  Deerhurst  stated,  '*  that  a  lady 
named  Parratt,  who  was  a  witness  on  this  indictment,  had  re- 
fused to  produce  certain  deeds,  which  it  was  material  for  the 
grand  jury  to  see;  neither  of  these  deeds  being  the  deed  alleged 
to  be  forged;  and  his  lordship  further  stated,  that  the  grand 
juiy  wished  to  know  whether  they  could  compel  the  production 
of  these  deeds."  Mr.  Justice  Park,  having  conferred  with  Mr. 
Justice  J.  Parke,  said:  "  My  learned  brother  and  myself  are  of 
opinion,  that,  if  these  deeds  form  a  part  of  the  evidence  of  this 
lady's  title  to  any  part  of  her  own  estate,  you  can  not  compel 
her  to  produce  them;  but  if  it  should  appear  that  they  do  not 
relate  to  the  title  of  any  part  of  her  estate,  she  is  bound  to  pro* 
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duce  them  before  you."  Here  the  court  took  jurisdiotion  of  the 
question,  as  to  the  obUgation  of  the  witness  before  the  grand 
jury  to  produce  the  papers  called  for,  and  would  no  doubt  haY& 
enforced  their  decision,  if  necessary,  by  the  compulsoiy  process 
of  the  court  against  the  witness. 

So  in  the  case  of  Ward  y.  The  Stale,  2  Mo.  120  [22  Am.  Dec. 
449],  a  witness  before  the  grand  jury  refused  to  answer  a  ques- 
tion, on  the  ground  that  he  could  not  answer  without  implicat- 
ing himself,  but  the  court  ruled  that  he  was  bound  to  answer^ 
and  upon  his  persisting  in  his  refusal  to  answer,  the  court  com* 
mitted  him  to  prison  till  he  should  consent  to  give  the  evidencs 
required,  and  till  the  further  order  of  the  court. 

It  does  not  appear  in  what  particular  manner  or  form  this 
matter  was  brought  before  the  court,  but  the  court  took  cogni- 
zance of  the  question  as  to  the  legal  obligation  of  the  witness 
to  give  the  cTidence  required,  and  enforced  its  decision  by  com- 
mitting him  to  prison,  and  it  was  expressly  held  that  the  grand 
jury  ''  act  under  the  authority  of  the  court." 

In  truth,  it  is  the  result  of  the  authorities  as  well  as  of  just 
reasoning  that  the  grand  jury  is  an  appendage  of  the  court  act- 
ing under  its  authority,  and  that  the  witnesses  before  the  grand 
jury  are  subject  to  the  lawful  authority  and  conixol  of  the  court 
in  the  same  manner  as  are  the  witnesses  before  the  jury  of  trials; 
the  practical  difference  consisting  in  the  fact  that  the  witnesses 
before  the  grand  jury  do  not,  as  do  the  witnesses  before  the  jury 
of  trials,  testify  in  the  presence  and  under  the  eye  of  the  court 
It  is  this  difference  which  has  given  rise  to  the  question  in  the 
present  case. 

Various  reasons  have  been  assigned  by  different  writers  for 
the  secrecy  observed  in  the  proceedings  of  grand  juries,  and  by 
some  this  secrecy  has  been  regarded  as  deforming  judicial  pro- 
ceedings under  the  common  law,  whose  publicity,  it  has  been 
said,  is  their  honest  boast.  Contrary  to  the  general  usage,  in 
some  of  the  United  States,  it  is  understood  that  persons  accused 
are  permitted  to  appear  before  the  grand  jury  and  examine  the 
vTitnesses.  This  is  not  allowed  under  our  judicial  system;  and 
though  contrary  to  the  general  spirit  of  our  institutions,  which 
court  publicity,  yet  grand  jurors,  for  wise  purposes,  are  bound 
to  secrecy  by  the  terms  of  their  oath.  But  upon  this  subject  it 
is  not  needful  now  to  enlarge. 

In  examining  the  question  under  consideration  it  is  necessary 
to  refer  to  the  duties  of  grand  juries.  It  is  their  duty,  to  the 
performance  of  which  they  are  bound  by  their  oath  of  office. 


Oct  1851.]  Heard  v.  Pierce.  761 

diligently  to  inquire  and  true  presentment  make  of  all  such 
matters  and  things  as  shall  be  given  them  in  charge.  But  how 
are  they  to  inquire  ?  They  can  inquire  only  by  examining  wit- 
nesses whom  they  have  a  right  to  haye  summoned  and  compelled 
to  appear  before  them  and  to  submit  to  be  examined  on  oath, 
and  to  answer  interrogatories  and  give  OTidence.  But  if  a  wit- 
ness refuses  to  be  sworn,  alleging  that  he  is  under  no  legal  obli- 
gation to  take  the  oath,  or  refuses  to  answer  an  inquiiy,  on  the 
ground  that  he  is  not  bound  by  law  to  give  the  evidence  re- 
quired, what  shall  the  jury  do?  These  are  questions  of  law, 
which  they  can  not  decide,  and  if  they  coidd,  they  have  no  com- 
pulsoiy  power,  independent  of  the  court,  to  enforce  their  de- 
cision. These  are  questions  which  can  be  settled  only  by  the 
court,  and  the  court  only  has  the  power  to  compel  a  witness  to 
do  what  may  be  adjudged  by  the  court  to  be  his  duty. 

If,  therefore,  a  witness  refuses  to  be  sworn,  or  to  answer  in- 
quiries and  give  evidence,  or  misbehaves,  the  jury  can  not  per- 
form the  duty  imposed  upon  them  by  law  without  the  aid  of 
the  court.  But  how  shall  that  aid  be  obtained?  The  court  can 
not  be  required  to  go  to  the  juiy-room,  and  if  it  could,  it  might 
be  wholly  unavailing,  if  the  jury  have  no  power  to  detain  the 
witness,  to  await  the  action  of  the  court.  If,  then,  grand  juries 
have  not  the  lawful  authority  and  power  to  detain  a  witness,  and 
take  him  to  the  court  to  obtain  the  decision  of  the  court  on  ques- 
tions of  law,  and  to  get  the  aid  of  the  compulsoiy  power  of  the 
court  to  enforce  the  decision,  they  are  without  the  power  neces- 
sary to  enable  them  to  perform  the  duties  imposed  on  them  by 
law;  the  law  requires  them  to  perform  duties  which  they  have 
not  the  power  by  law  to  perform.  Now,  it  is  admitted  that 
there  is  no  direct,  express  provision  of  law,  common  or  statu- 
tory, which  gives  to  grand  juries,  in  terms,  the  power  to  detain 
a  witness  in  custody,  and  take  him  before  the  court;  but  if  there 
be  a  well-known  and  acknowledged  principle  of  law,  which 
clearly  and  fully  warrants  the  exercise  of  that  power,  that  is  as 
sufficient  and  satisfactory  as  an  express  provision;  an  implied 
power  is  just  as  legitimate  as  an  express  power.  The  court  can 
not  make  laws,  but  the  court  may  and  should  apply  an  admitted 
principle  of  law  to  new  cases,  as  they  may  arise,  and  fall  within 
the  operation  of  the  principle. 

There  is  a  principle  of  law  of  great  antiquity,  universally 
known  and  admitted  and  acted  on,  which  fully  sustains  the 
position  that  the  grand  jury  have  an  implied  power  to  detain  a 
witness  in  custody  and  take  him  before  the  court,  when  neces- 
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saiy  to  get  the  aid  of  the  court  to  compel  him  to  give  evidenoe. 
This  principle  of  the  law  is  thus  stated,  in  substance,  by  Loid 
Coke:  Where  a  statute  giyes  power  to  the  justices  to  require 
all  J  person  to  take  the  oaths  or  do  any  other  thing,  the  law,  by 
necessary  implication,  giyes  them  power  to  issue  their  precept 
to  arrest  the  parties,  for  when  the  law  granteth  anything  to 
any  one,  that  also  is  granted  without  which  the  thing  itself  can 
not  be  used;  it  is  against  the  office  of  the  justices,  and  the 
authority  gi^en  them  by  the  law,  that  they  should  go  and  seek 
the  parties:  12  Co.  131;  Dwarris  on  Stat.,  2d  ed.,  671. 

The  case  aboTC  stated  is  very  strongly  analogous  to  the  pres- 
ent case.  It  was  held  that  the  justices,  without  any  express 
power,  had  an  implied  power  to  issue  their  precept  to  bring 
parties  before  them,  because  the  statute  gave  the  justices  ex- 
press power  to  require  any  person  "  to  take  the  oaths,"  and  to 
exercise  their  express  power,  it  was  necessary  to  bring  the  parties 
before  them. 

So  in  the  present  case,  the  grand  jury  had  a  duty  to  perform, 
in  the  performance  of  which  they  had  a  right  to  the  aid  of  the 
compulsory  power  of  the  court  to  compel  the  witness  to  give 
CTidence;  but  in  the  language  of  Lord  Coke,  ''  it  is  against  the 
office  of  the  justices  and  the  authority  giyen  them  by  law,"  that 
they  should  go  to  the  jury  or  the  witness;  and  it  was  therefore 
necessary,  and  the  jury  consequently  had  the  implied  power, 
to  detain  the  witness  and  take  him  to  the  court.  In  truth, 
without  the  power  to  take  refractory  witnesses,  or  witnesses  who 
honestly  interpose  unfounded  objections  to  giving  evidence,  be- 
fore the  court,  for  its  direction  and  aid,  the  grand  jury  would 
be  wholly  unable  to  perform  the  duties  imposed  upon  them  by 
law. 

No  act  of  congress  confers  on  the  United  States  courts  the 
right  to  sunmion  grand  juries,  or  describes  their  powers.  The 
laws  of  congress  have  inyested  the  courts  of  the  United  States 
with  criminal  jurisdiction,  and  since  the  jurisdiction  can  only 
be  exercised  through  the  instrumentality  of  grand  juries,  the 
power  to  summon  them  residts  by  necessary  implication.  Hence, 
the  powers  of  grand  juries  are  co-extensiye  with  and  are  lim- 
ited by  the  criminal  jurisdiction  of  the  court  of  which  they  are 
an  appendage:  United  Staies t.  jBiQ,  1  Brock.  156.  The  doctrine 
of  that  case,  as  te  power  by  implication,  applies  with  condusivd 
force  to  the  present  case. 

The  general  rule  is  well  established,  that  when  a  general 
power  is  given  or  duty  enjoined,  every  particular  power  necesi 


Oct.  1851.]  Heard  v.  Pierce.  763 

fiaiy  for  the  exercise  of  the  one  or  the  performance  of  the  other 
is  given  by  implication.  Quando  cdiquid  mandaiur,  mandcUur  el 
omne  per  quod  pervenitur  ad  Ulud :  Foliamb'a  Caae^  5  Co.  115  b; 
MUer  V.  Knox,  4  Bing.  N.  R.  574,  583;  Overseers  ofPitisloum  v. 
Overseers  of  PlcUtsbwrghy  18  Johns.  407,418;  FUild  v.  The  People, 
2  Scam.  .79;  WUherspoon  v.  Duiilap,  1  MoCord  L.  546. 

The  present  case  comes  clearly  within  the  general  principle. 
The  witness  here  not  only  refused  to  be  sworn,  but  accompanied 
his  refusal  with  profanity  and  disrespectful  conduct  to  the  jury. 
A  power  to  detain  such  a  witness  and  take  him  to  the  court  is 
manifestly  essential  to  enable  the  jury  to  exercise  the  powers 
expressly  given  them,  and  to  perform  the  duties  imposed  upon 
them  by  law.  To  hold  that  a  grand  jury  have  no  power  to  pro- 
tect themselves  against  indignities  from  a  refractoiy  witness 
would  seem  clearly  to  be  inconsistent  with  the  powers  they 
possess,  and  the  high  and  important  duties  which  they  are 
called  upon  to  perform.  The  express  provision  of  the  statute, 
that  there  shall  be  an  officer  appointed  to  attend  upon  the  grand 
juzy ,  is  not  without  its  significance.  It  may  be  proper  to  suggest 
as  a  matter  of  form,  that  it  may  be  suitable,  whenever  the  grand 
juiy  have  occasion  to  take  a  witness  to  the  court,  that  the  jury 
themselves  should  go  into  court  with  the  officer  and  the  witness, 
that  the  questions  may  be  stated,  or  the  decision  of  the  court 
made,  in  the  presence  both  of  the  jury  and  the  witness. 

The  decision  of  the  court  in  this  case  is,  that  the  grand  jury 
had,  under  the  circumstances,  rightful  authority  and  power  to 
require  the  officer  to  detain  the  defendant  in  custody  and  take 
him  to  the  court  to  be  dealt  with,  and  that  the  restraint  and  de- 
tention of  the  defendant  by  the  plaintiff  was  not  unlawful  but 
lawful,  and  that  the  justification  set  up  by  the  defendant  for 
the  assault  and  battery  committed  by  him  on  the  officer  can  not 
upon  the  facts  of  the  case  be  maintained.  The  exceptions  to 
the  ruling  of  the  court  below  are  therefore  sustained,  and  the 
verdict  set  aside  and  a  new  trial  granted,  in  the  court  of  com- 
mon pleas. 

PowxB  OF  Gkand  Jury  to  Compel  Witnessbs  to  Attend  and  Tes- 
tify.— It  is  settled,  as  laid  down  in  the  principal  case,  that  the  grand  jury, 
being  not  an  independent  body,  but  an  appendage  of  the  court,  has  no  power 
of  its  own  to  compel  witnesses  to  attend  and  testify  before  it,  or  to  puuish 
them  for  non-attendance  or  refusal  to  testify  or  other  misbehavior,  but,  for 
those  purposes,  must  invoke  the  authority  of  the  court:  Thomp.  and  Mer- 
riam  on  Juries,  sees.  596,  617«  624;  Proffatt  on  Jury  Trial,  sec.  65;  Common' 
weaUIi  V.  Bannon,  97  Mass.  219;  WhUeomb's  Case,  120  Id.  121.  Wituc^ses 
are  summoned  before  it  by  the  process  of  the  court:  Thomp.  and  Merriam  on 
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Jari«8,  B60.  024.  If  witnesses  refuse  to  attend  when  snmmoned,  they  nmy  be 
attached  and  punished  therefor  by  the  power  of  the  court;  so  if  they  attend 
and  refuse  to  testify  as  to  a  matter  not  privileged  or  are  otherwise  contoma- 
ciouB,  the  court  may,  upon  a  proper  presentation  of  the  matter,  punish  them 
as  for  a  contempt:  1  Ch.  Grim.  L.  321.  No  doubt  also  the  grand  jury  may 
cause  the  officer  in  attendance  upon  them  to  detain  a  contumacious  witness 
and  to  take  him  before  the  court  to  be  dealt  with,  where  the  court  is  not  at 
the  time  in  session.  But  the  grand  jury  itself  can  not  punish  a  refractory 
witness.  It  may  cause  witnesses  to  be  summoned,  and  may  examine  them  sa 
to  any  matter  in  inquiry  before  it:  Thomp.  and  Merriam  on  Juries,  sec  615; 
Ex  parU  Brown,  72  Mo.  83,  94;  8taU  v.  Parriah,  8  Humph.  80.  Or  the 
court  may,  in  some  jurisdictions,  summon  witnesses  and  swear  them  and 
send  them  before  the  grand  jury:  Qraand  Jwry  v.  PvJblUc  Prtas^  4  Brewst. 
813.  But  in  any  case,  the  power  of  dealing  with  a  witness  called  before  the 
grand  jury,  whore  he  proves  refractory,  rests  with  the  coarL 
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[8  Ounmio,  C47.] 
PUBUO  HAVZ,  BT  COICMON  LaW,  GeNBRAL  BiOHT  OV  FiSHINO  IN  SkA  JJfll 

Altlfs  thereof,  wherever  the  tide  ebbs  and  flows,  which  tight  is  not 
a£fected  by  any  grant  of  the  soil,  nor  can  it  be  abridged  by  a  private  grant 
from  the  sovereign  of  an  exclusive  right  of  fishery  to  an  individual,  un- 
less it  be  an  ancient  grant,  though  it  lb  subject  to  legislative  controL 

Bight  of  Taking  Shell-fish  is  Inolxtded  in  Publio  Right  of  fishing  in 
tide*waters  whether  such  shell-fish  are  imbedded  in  the  soil  or  lie  upon 
its  surface. 

PuBUo  Bight  of  Fishxbt  in  Sea  and  us  Abms  was  Extended  to 
Colonists  in  Massachusetts  under  the  charters  from  the  crown. 

MASSACHnSETTS  CoLONT  O&DINANCB  OF  1641  EXTENDING  UPLAND  OWN- 
ER'S Right  to  the  soil  on  tide-water  to  low-water  mark  applies,  by  long 
usage,  to  lands  in  the  old  Plymouth  colony. 

BiOBT  OF  Digging  Claus  between  High  and  Low-watsb  Mabx  on 
tide-waters  does  not  belong  exclusively  to  the  owner  of  the  upland  under 
the  Massachusetts  colony  ordinance  of  1641  so  as  to  render  other  persona 
inhabitants  of  the  town  liable  to  him  in  trespass  for  digging  dams  there. 

Tbespass  qaare  clausum  fregii.  The  trespass  complained  of 
was  that  the  defendants,  inhabitants  of  Duxbuiy,  dug  five 
bushels  of  clams  between  high  and  low-water  mark  on  land 
adjacent  to  the  plaintiffs'  upland  in  Duxbuiy  bordering  on  the 
bay. 

H,  A.  Scudder  and  T.  P.  Beal^  for  the  plaintiffs. 

W.  Baylies  and  W.  Thomas,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  question  in  this  case  is  probably  one 
of  veiy  littie  importance  to  the  parties  in  point  of  amount,  but  it 
presents  a  question  of  considerable  interest  to  the  inhabitant! 
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of  the  inaiitime  disfcricts  of  the  state.  The  statement  of  facta 
is  so  shaped  as  to  present  the  single  question  of  the  right  of  an 
inhabitant  of  Duxbarj  to  enter  upon  the  shore  or  flats,  between 
high  and  low-water  mark,  lying  in  front  of  land,  the  acknowl- 
edged property  of  another,  and  within  one  hundred  rods  of 
high-water  mark,  for  the  purpose  of  taking  and  carrying  away 
clams  therefrom. 

The  action  is  trespass  qaare  cUmsum,  and  the  facts  find  that 
the  defendants  did  not  pass  oTer  or  enter  upon  the  plaintiffs' 
upland,  but  that  they  passed  to  the  place  from  tide-water  in  a 
boat,  dug  five  bushels  of  clams  and  placed  them  in  their  boat, 
and  went  away  and  carried  the  clams  in  their  boat.  li' follows, 
of  course,  that  they  must  haye  gone  to  the  spot  whilst  the  flats 
were  so  much  covered  with  tide-water  as  to  float  the  boat, 
waited  till  low  water,  then  dug  the  clams,  and  then  waited  until 
there  was  sufficient  flood  tide  again  to  float  their  boat.  This  is 
the  breach  6f  the  plaintiffs'  close,  of  which  they  complain. 

There  is  no  doubt  that  by  the  common  law  of  England,  all 
the  subjects  of  the  king  have  a  common  and  general  right  of 
fishing  in  the  sea,  and  in  all  bays,  coves,  branches,  and  arms  of 
the  sea,  which  in  general  is  held  to  extend  to  all  places  where 
the  tide  ebbs  and  flows.  The  general  rule  is  expressed  'by  Lord 
Hale,  De  Jure  Maris,  Hargr.  Law  Tracts,  11,  that  all  the  people 
of  England  have  a  liberty  of  fishing  in  the  sea,  as  of  common 
right,  and  of  this  they  can  not  be  lawfully  deprived,  even  by 
the  grant  of  the  king:  Carter  v.  Murcat,  4  Burr.  2162;  Warren 
T.  MatOiewa,  1  Salk.  357.  This  was  conceded  by  all  the  judges, 
although  divided  in  opinion  in  other  respects,  in  the  case  of 
BlundeU  v.  CaUeraU,  5  Bam.  &  Aid.  268. 

And  it  is  not  at  all  inconsistent  with  this  common  and  gen- 
eral right  that  the  king  is  held  to  be  owner  of  the  soil  under  the 
sea,  which  royal  right,  by  the  common  law  of  England,  extends 
over  the  shore  where  the  tide  ebbs  and  flows  to  ordinary  high- 
water  mark.  And  it  has  been  frequently  held  that  the  king 
takes  this  right  of  soil  in  trust  for  the  public,  so  far  as  the  fish- 
ing is  concerned;  and  although  the  king  may  grant  away  this 
light  of  soil  to  another,  yet  his  grantee  will  take  it  subject  to 
the  same  trust;  and  by  such  grant,  however  comprehensive  in 
its  terms,  the  public,  that  is,  the  king's  subjects,  can  not  be  de- 
prived of  their  common  right.  This  distinction  between  the^*u« 
privaiwrn  of  the  crown  and  the  jua  piiblicum  of  the  people  is 
strongly  stated  by  Lord  Hale,  De  Fortibus  Maris,  and  is  con« 
firmed  in  recent  cases  of  high  authority:  Attorney  General  v. 
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Burridg€f  10  Price,  850;  JUomey  Chneral  t.  Parmeter,  Id.  878; 

Parmeter  ▼.  Oibba,  Id.  412. 

In  some  of  ihe  cases  it  has  been  held  that  one  may  have  an 
exclosiye  right  of  fishing  in  an  arm  of  the  sea;  but  this  is  not  so 
prima/adey  and  must  be  proved  by  ancient  grant.  And  it  haa 
been  repeatedly  held  that  such  right  can  not  be  founded  on  the 
king'p  grant,  made  within  the  time  of  memory;  and  that  no  such 
right  could  be  conferred  by  authority  of  the  crown  under  Magna 
Oharta:  2  Bla.  Com.  89;  Warren  y.  MiUhewa,  6  Mod.  78;  Scmer- 
set  Y.  Fogwelly  5  Bam.  &  Cress.  884. 

The  right  of  fishing  in  the  sea,  and  in  bays,  arms  of  the  0ea» 
and  in  navigable  or  tide  waters,  under  the  free  and  masculine 
genius  of  the  English  common  law,  is  a  right,  public  and  com- 
mon to  every  person:  8  Kent's  Com.,  6th  ed.,  418.  The  same 
doctrine  is  stated  and  enforced  by  a  large  citation  of  authorities 
in  2  Dane's  Abr.  690,  and  in  Angell  on  Tide  Waters,  2d  ed.,  125 
et  seq. 

In  stating  the  principles,  that  by  the  common  law  the  right  of 
fishing  may  be  public,  although  the  soil  in  which  it  is  used  is 
private  property,  it  is  proper  to  add,  that  this  public  right  may 
be  regulated  and  abridged  by  the  legislature,  who  have  the  con- 
trol and  guardianship  of  all  public  rights.  In  England  this  is 
often  done  by  act  of  parliament,  regulating  ports  and  harbors, 
and  authorizing  wharves,  docks,  and  other  erections,  which  to 
some  extent  may  abridge  the  public  right  of  fishing.  This  is 
usually  done  in  consideration  of  greater  public  good  expected 
from  such  inclosures:  The  King  v.  Montague,  4  Bam.  &  Cress. 
598. 

This  common  and  general  right  of  fishing  in  the  sea  and  on  its 
shores,  at  common  law,  being  established,  we  think  it  is  equally 
well  determined  by  the  authorities,  that  this  right  extended  to 
shell-fish,  as  well  those  which  are  embedded  in  the  soil  as  those 
which  lie  on  the  surface:  Bagott  v.  Orr,  2  Bos.  &  Pul.  472; 
Martin  v.  WadeU,  16  Pet.  414;  Peck  v.  Lockwood,  5  Day,  22. 

Assuming  that  this  was  a  common-law  right  for  all  English 
subjects  at  the  time  of  the  emigration  of  our  ancestors,  we  have 
no  doubt,  that  by  the  charters  of  Charles  I.  and  James  I.,  under 
which  the  land  of  the  colony  of  Massachusetts  was  granted,  for 
the  purpose  of  founding  a  colonial  government  of  English  sub* 
jects,  all  the  rights  to  the  sea  and  sea-shores,  with  the  incidental 
rights  of  fishing,  were  granted  to  the  colonists.  It  is  unneces- 
sary to  inquire,  whether  the  jii>8  ptibUcum^  so  far  as  general  con- 
trol and  protection  were  concerned,  remained  to  the  crown  oi 
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not;  all  the  right,  both  to  the  soil  under  the  sea,  as  &r  as  by 
the  laiTtr  of  nations  one  government  is  conceded  to  hold  an  ex- 
clusiTe  right  to  the  sea-coasts,  and  to  the  shores  and  arms  of  the 
sea,  where  the  sea  ebbs  and  flows,  did  Test  in  the  grantees  under 
those  charters.  Whatever  right  or  jurisdiction,  if  any,  remained 
in  the  crown  after  those  grants,  it  is  clear  that  it  ceased  on  the 
establishment  of  independence,  and  has  remained  absolute  in 
the  states:  Pollard  t.  Hagan,  8  How.  212;  Oough  t.  Bell,  1  Zab. 
156. 

If,  then,  the  right  of  fishing  on  the  shores  of  the  sea,  includ- 
ing the  right  to  take  shell-fish  from  the  soil,  was  a  common-law 
right,  extending  to  the  English  colonies  generallj,  and  espe- 
cially to  Massachusetts,  the  question  is,  whether  anything  has 
been  done  by  the  colonial  or  provincial  government,  or  by  the 
government  of  the  commonwealth,  to  impair  or  abridge  that 
right.  Though  the  laws  of  the  colony  of  Plymouth  have  been 
published  wi^in  a  few  years,  we  believe  that  they  contain  no 
provision  bearing  on  this  subject.  But  the  colony  ordinance  of 
1641  is  relied  on,  and  we  believe  mainly  relied  on,  as  giving  to 
owners  of  land  bounding  on  tide-waters  "propriety,"  or  right 
to  the  soil,  so  far  as  the  tide  ebbs  and  fiows,  where  it  does  not 
ebb  more  than  one  hundred  rods.  The  premises  in  which  the 
trespass  in  this  case  is  assigned  lie  in  the  town  of  Duxbury, 
within  the  limits  of  the  old  colony  of  Plymouth,  and  were  not 
within  the  territorial  jurisdiction  of  the  colony  of  Massachusetts 
when  the  ordinance  in  question  was  passed;  and  therefore  that 
ordinance,  as  positive  law,  did  not,  proprio  vigore,  extend  to  this 
territoiy.  But  the  great  principle  established  by  the  colony 
ordinance,  extending  the  right  of  soil  of  the  upland  owner  to 
low-water  mark,  has  been  held  to  extend,  by  long  usage,  to 
Maine:  Storer  v.  Freeman,  6  Mass.  435  [4  Am.  Dec.  155];  Cod- 
man  V.  Winslow,  10  Mass.  146;  Lapish  v.  Bangor  Bank,  8  Greenl. 
85;  to  Plymouth:  Barker  v.  Bales,  18  Pick.  265  [23  Am.  Dec. 
678];  and  to  Martha's  Vineyard:  Mayhew  v.  Norton,  17  Id. 
357  [28  Am.  Dec.  300];  though  all  of  these  were  under  other 
territorial  governments  at  the  time  the  colony  ordinance  was 
passed.  We  have  no  doubt,  therefore,  that  the  plaintiff,  as 
riparian  owner,  has  the  same  proprietary  interest  in  the  soil  as 
if  it  were  within  the  old  territory  of  Massachusetts. 

But  although  the  riparian  proprietor  has  an  interest  in  the 
soil,  it  is  not  an  absolute  and  unqualified  ownership;  but  so  long 
as  flats  so  situated  are  left  open,  unoccupied  by  any  wharf,  dock, 
or  other  indosure,  so  long  as  the  tide  ebbs  and  flows  over  them. 
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they  80  far  retain  their  original  character  and  remain  public. 
This  double  rule,  to  which  the  territory  lying"  between  high  and 
low-water  mark  may  be  subject,  is  not  a  noyelty  in  the  law,  but 
an  old  and  recognized  principle.  In  Sir  Henry  Constable's  Case, 
6  Co.  107,  it  was  held,  that  when  the  tide  was  up,  the  place 
and  acts  done  upon  it,  were  within  the  jurisdiction  of  the  ad- 
miralty; when  bare,  being  within  the  body  of  the  county,  the 
common  law  had  jurisdiction.  It  is  quite  certain,  we  think,  that 
the  mere  fact  that  the  jus  privatum,  or  right  of  soil,  was  vested 
in  an  individual  owner  does  not  necessarily  exclude  the  existence 
of  a  jus  publicum,  or  right  to  the  fishery  in  the  public.  The 
rule,  established  by  usage  and  judicial  decision,  has  been,  that 
although  the  ordinance  transfers  the  fee  to  the  riparian  owner, 
yet  until  it  is  so  used,  built  upon,  or  occupied,  by  the  owner, 
as  to  exclude  boats  and  vessels,  the  right  of  the  public  to  use  it 
is  not  taken  away;  but  that  whilst  open  to  the  natural  ebb  and 
flow  of  the  tide,  the  public  may  use  it,  may  sail  over  it,  anchor 
upon  it,  flsh  upon  it,  and  by  so  doing  commit  no  trespass,  and 
do  not  disseise  the  owner:  Austin  v.  Carter,  1  Mass.  231. 

This  court  are  therefore  of  opinion,  that  where  flats  are  left 
wholly  open  to  the  natural  ebb  and  flow  of  the  tide,  unoccupied 
and  unindosed  by  the  upland  proprietor,  the  right  of  fishing 
on  the  part  of  the  public  is  not  excluded;  and  that  the  law.  In 
this  respect,  makes  no  difference  between  shell-fieh  and  swim- 
ming or  floating  fish:  See  Parker  v.  Culler  MUldam  Co.,  20  Me. 
857  [37  Am.  Dec.  56]. 

The  only  remaining  question  is,  whether  there  is  any  other 
statute  provision  in  force  which  may  take  away  or  change  the 
right,  claimed  by  the  defendants,  to  take  clams  in  Duxbury. 
By  the  revised  statutes,  c.  55,  sees.  11, 12,  all  persons  are  prohib- 
ited from  taking  oysters  from  their  beds,  unless  by  permits 
there  specified,  with  an  exception  that  every  inhabitant  may 
take  oysters,  without  a  permit,  for  the  use  of  his  fanuly.  The 
shell-fish  taken  in  this  case  were  not  oysters,  nor  does  it  appear 
that  they  were  not  taken  by  the  defendants  for  the  use  of  their 
families.  Section  13  prohibits  the  taking  of  other  shell-fish, 
but  it  is  limited  to  certain  towns,  of  which  Duxbuiy  is  not  one. 
It  was  a  revision  of  former  particular  acts.  All  these  also  con- 
tain a  proviso  that  they  shall  not  prevent  any  fisherman  from 
taking  any  quantity  of  shell-fish  he  may  want  for  bait,  not  ex- 
ceeding seven  bushels  at  one  time. 

With  these  views  of  the  law,  the  court  are  of  opinion,  upon 
the  facts  stated,  that  the  action  can  not  be  maintained. 

Plaintiffs  nonsuit. 
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Pdblic  Rtoiit  ot  Fisbert  ix  Kavioabls  Watbrs:  See  Canon  ▼.  BUuer^ 
4  Am.  Deo.  463;  Brotcne  v.  Kennedy,  9  Id.  503;  ComnumweaUh  y.  Chaphit  16 
la.  386;  Roger$  v.  Jones,  19  Id.  493;  Lamnttg  v.  Smith,  21  Id.  89;  Parker  v. 
Cutler  MUldam  Co,,  37  Id.  56.  As  to  the  right  of  individuals  to  acquire 
And  hold  several  rights  of  fishery  in  such  waters,  see  CoUins  v.  Benbury,  38 
Id  722;  S.  C,  42  Id.  155,  and  notes.  To  the  point  that  the  public  have  a 
crunmon  right  of  fishery  in  navigable  waters,  whether  the  soil  under  them  is 
i-owned  by  individuals  or  not,  the  principal  case  is  cited  in  SrMth  v.  Maryland, 
IS  How.  75;  Dunham  v.  Lamphert,  3  Gray,  271;  LaJceman  v.  Bumham,  7  Id. 
440,  441;  ProcUyr  v.  WelU,  103  Mass.  218.  This  pubb'o  right  of  fishery  i8» 
tiowever,  subject  to  reasonable  regulation  by  the  state:  Ilolyohe  Co,  v.Lyman^ 
15  Wall.  510. 

Eight  of  Taking  Shell-fish  in  Navioablb  Watebs:  See  Arnold  v. 
JUundy,  10  Am.  Dec.  356,  and  note.  That  the  public  right  of  fishing  in 
waters  where  the  tide  ebbs  and  flows,  includes  shell-fish  as  well  as  other  fish, 
18  a  point  to  which  Weston  v.  Sampson  is  cited  in  Lakeman  v.  Bumham,  7 
<lray,  441;  Commantcealth  v.  Bailey,  13  Allen,  542;  Proctor  v.  Wells,  103 
Mass.  217. 

Right  of  Riparian  Owner  under  Massachusetts  Golont  Obdinanov 
of  1641  to  flats  between  high  and  low- water  marks:  See  Storer  v.  Freemanf 
4  Am.  Dec.  155;  Hcirker  v.  Baiei*,  23  Id.  67S;  Duncan  v.  SylvesUr,  41  Id.  400; 
€fi'iTwh  V.  Ptvpnetors  of  Union  Wharf,  46  Id.  568,  and  notes.  That  the  right 
of  riparian  owners  in  such  flats  is  subject  to  the  public  right  of  fishery,  is  a 
point  to  which  the  principal  case  is  cited  in  Locke  v.  Motley,  2  Gray,  266. 

PuBLio  RjuitT  of  Fishery  in  Navigable  Waters  not  Abridged  bt 
Colony  Ordinangb  of  1641:  Sec  Parker  v.  Cutler  MiUdam  Co.tZl  Am.  Deo. 
^;  Duncan  v.  Sylvester,  41  Id.  400. 


Coffin  v.  Dunham. 

[8  OtTBHIHO,  404.] 

Husband  is  not  Ll&ble  to  Wife's  Counsel  in  Ditobob  Suit  brooght 
against  her,  in  which  she  prevails,  for  his  fee. 

Assuicpgrr  by  a  counselor  at  law  to  recoTer  for  services  ren- 
dered the  defendant's  wife  in  a  divorce  suit  brought  against  her 
by  the  defendant,  in  which  she  prevailed.  The  common  pleas 
beUI  the  defendant  not  liable,  and  gave  him  judgment,  from 
which  the  plaintiff  appealed. 

T,  O.  Coffin,  in  propria  peraojia. 

T.  D.  Eliot,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  This  action  is  without  precedent  in 
this  commonwealth,  and  contrary  to  the  practice  and  course  of 
Klecisions.  The  court  have  heretofore  declined  making  inter- 
locutory orders,  requiring  the  husband  to  advance  money » for 
the  necessary  expenses  of  the  wife,  in  prosecuting  or  defending 
a  suit  for  divorce,  until  the  authority  was  vested  in  them  by 
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statute  of  1851,  c.  82.  Even  in  executing  the  anthority  gnuited 
by  this  act,  the  court  have  felt  it  their  <^iify.  nn  a  genend  role, 
to  limit  the  allowance  to  a  sum  neoeesuiy  lo  obtain  evidence^ 
and  defiay  necessaiy  expenses,  other  than  counsel  fees. 

It  has  been  decided  in  a  case  like  the  present,  where  a  wife 
was  the  prevailing  pariy  en  a  libel  for  diyorce  filed  by  the  hus- 
band, that  she  might  have  a  judgment  for  costs,  and  an  execu- 
tion to  recover  them,  notwithstanding  her  coverture:  Stevens  v. 
Stevens,  1  Met.  279.  So  in  this  case,  she  had  or  might  have  had 
a  judgment  for  taxable  costs,  including  attorney's  fees,  and  all 
expenses  except  counsel  fees,  unless  there  is  some  good  l^al 
reason  for  withholding  them. 

In  Vermont  it  has  been  decided  that  such  action  can  not  b» 
maintained:  Wing  v.  HurJburt,  16  Yt.  607  [40  Am.  Dec.  695]. 

In  England,  the  practice  of  providing  means  for  the  wife,  in 
a  pending  divorce,  by  or  against  her  husband,  has  been  managed 
by  interlocutory  orders,  in  the  ecclesiastical  courts,  and  a  tem- 
poraxy  taxation  of  costs,  pending  the  suit,  for  taxable  costs 
only:  Cheale  v.  Cheale,  1  Hag.  Ec.  374;  Wilson  v.  IFiZom,  2 
Hag.  Con.  203;  Davis  v.  Davis,  Id.  204,  note. 

The  fact  that  no  such  action  has  ever  been  brought  here  is 
not  conclusive;  but  it  is  evidence  of  a  general  understanding 
of  what  the  law  is. 

Judgment  for  the  defendant. 


Husband  is  not  Liable  to  Wife's  Attobnit  in  Dtvobcb  Sctit  brooght 
by  or  agminst  her:  Wing  v.  HurUmrt,  40  Am.  Deo.  095.  The  prindpal  caae  is 
cited  to  the  point  that  in  MaMachoaette  it  is  not  the  pnustioe  to  allow  ooun- 
sel  fees  to  the  wife  pending  a  libel  for  divorce,  in  Baldwin  v.  Baldwin,  6  Gray, 
S42. 


Nelson  v.  Suffolk  Insubakoe  Gompakt. 

[8  OoiBnie,  477.] 
ImnmsBS  iNDEionmNO  Ship-ownebs  against  Perils  or  Sea  are  boiin«l 
to  indemnify  them  for  the  amount  tliey  were  obliged  to  pay  the  owners  of 
another  vessel  for  damages  done  the  latter  by  a  collision  in  conseqnence  ol 
the  negligent  navigation  of  the  insured  ship. 

Assumpsit  on  a  policy  of  insurance,  by  "which  the  defendants 
insnred  the  plaintiffs  ten  thousand  dollars  upon  their  ship,  the 
Isaac  Allerton,  for  one  year,  from  December  16, 1846,  against 
the  perils  of  the  sea  and  the  other  customary  perils.  The  policy 
provided  that  in  cane  of  loss  or  misfortune  it  should  be  lawfu) 
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for  the  iusured,  tbeir  factors,  Bervants,  or  assigns,  to  sue,  labor, 
and  travel  for,  in,  and  about  the  defense,  safeguard,  and  recoverf 
of  the  ship,  or  any  part  thereof,  without  prejudice  to  the  insur- 
ance, to  the  charges  whereof  the  insurance  company  would  con- 
tribute in  a  certain  proportion.  The  case  was  submitted  upon 
the  following  statement  of  facts:  ''The  Isaac  Allerton,  being 
seaworthy  and  properly  manned  and  equipped,  sailed  from  New 
Orleans  to  Liverpool  with  a  cargo  of  cotton  and  cobalt,  under 
the  protection  of  the  policy,  on  the  eighteenth  of  September, 
1847;  and  during  the  voyage,  on  the  tenth  of  November,  1847, 
about  five  o'clock  in  the  morning,  came  in  collision  with  a 
British  Fteamer,  called  the  Queen  Victoria,  in  which  both  ves- 
sels suHered  much  damage.  The  shi^)  Kubsequently  arrived  in 
Liverpool,  and  proceedings  were  commenced  against  her  in  the 
English  court  of  admiralty  in  behalf  of  the  owners  of  the  steamer 
for  damage  done  to  her,  and  the  vessel  arrested,  which  was 
afterwai'ds  discharged  on  the  owner's  giving  sufficient  security. 
A  libel  was  also  instituted  for  damages,  in  behalf  of  the  owners  of 
the  ship,  against  the  steamer.  Upon  a  hearing  of  the  causes  the 
court  of  admiralty  ordered  the  libel  against  the  steaiuer  to  be 
dismissed  with  costs  for  the  respondents;  and  pronounced  for 

« 

damages  and  costs  in  favor  of  the  ownei*s  of  the  steamer  against 
the  owners  of  the  ship;  which  costs  and  damages,  aniounling  to 
the  sum  of  two  thousand  five  hundred  pounds,  or  thereabouts, 
the  plaintiffs  were  obliged  to  pay.  The'  defendants  have  paid 
their  proportion  of  the  expenses  of  repairing  the  damage  suffered 
by  the  ship.  The  records  of  the  proceedings  in  the  court  of 
admiralty  are  made  a  part  of  the  case,  and  the  court  are  to  draw 
all  just  inferences  of  law  and  fact  therefrom."  If  the  court 
should  be  of  the  opinion  that  the  plaintiffs  are  entitled  to  re- 
cover, the  case  shall  be  sent  to  an  assessor,  unless  the  parties 
agree  upon  the  damages,  and  judgment  entered  for  the  amount 
due,  with  costs;  otherwise  the  defendants  are  to  recover  costs. 

F,  C,  Loring,  for  the  plaintiffs. 

B,  Jl.  Curtis,  for  the  defendants. 

By  Court,  Fletcher,  J.  No  question  is  made  in  regard  to 
the  declaration,  but  it  is  assumed  that  it  contains  all  the  ma- 
terial facts  in  the  case;  and  the  particular  form  of  stating  (ha 
facts  can  not  affect  the  principles  of  law  applicable  to  the  cane, 
or  the  decision  of  the  court,  which  must  be  founded  on  these 
principles.  The  defendants  having  paid  their  proportion  of  the 
ezpenses  of  repairing  the  damage  done  to  the  plaintiffs'  ship  by 
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tiie  collisioD,  the  plaintiffs  claim,  in  this  suit,  the  amonnt  of 
damages  and  costs  paid  by  them  to  the  owners  of  the  steamer, 
under  the  decree  of  the  court  of  admiralty,  together  with  the 
costs  and  expenses  of  defending  the  suit  in  that  court,  and  the 
costs  and  expenses  of  prosecuting  a  cross-action  for  damages 
against  the  steamer  and  her  owners. 

By  the  agreement  of  the  parties,  all  proper  inferences  from 
the  facts  stated  are  to  drawn  by  the  court;  and  from  the  fact 
that  damages  and  costs  were  decreed  by  the  court  of  admiralty 
in  favor  of  the  owners  of  the  steamer  against  the  owners  of  the 
ship,  it  must  be  inferred  that  there  was  negligence  in  the  navi- 
gation of  the  plaintiffs'  ship.  But  the  decree  itself  is  in  the 
most  general  form;  the  judge  *'  pronounced  for  the  damage  pro- 
ceeded for  in  this  cause,"  without  stating  the  negligence  or  any- 
thing else  as  the  ground  of  the  decision,  though  negligence  in 
navigating  the  plaintiffs'  ship  was  alleged  in  the  libel. 

But  it  is  the  well-known  law  of  the  English  courts  of  admi- 
ralty, upon  the  subject  of  collision,  that  where  a  vessel,  which 
runs  another  down,  is  alone  in  fault,  in  such  case,  and  in  such 
case  only,  the  injured  party  is  entitled  to  entire  compensation 
from  the  other.  The  plaintiffs  having  been  compelled  by  the 
decree  of  the  court  of  admiralty  to  pay  the  amount  of  damage 
done  to  the  steamer,  it  must  be  assumed  that  the  charge  of 
negligence  in  the  navigation  of  the  plaintiffs'  ship  was  estab- 
lished. The  great  prominent  question  in  the  case  therefore  is, 
whether  the  defendants,  as  insurers  of  the  plaintiffs'  ship,  ore 
bound  to  indemnify  them  for  the  amount  they  were  obliged  to 
pay  the  owners  of  the  steamer  for  the  damage  done  to  the 
steamer  by  the  collision,  the  collision  having  happened  in  con- 
sequence of  the  negligence  in  the  navigation  of  the  plaintifib' 
ship. 

This  is  certainly  a  deeply  interesting  question  in  a  community 
so  largely  commercial  as  our  own,  and  it  is  highly  important 
that  the  decision  of  it  should  be  such  as  to  carry  out  and  give 
effect  to  the  intention  of  the  parties,  and  accomplish  the  object 
designed  to  be  accomplished  by  the  useful  and  beneficent  con- 
tmct  of  insurance.  It  does  not  appear  by  any  evidence  in  the 
02136  whether  underwriters  have  or  have  not  been  accustomed 
heretofore  to  indemnify  persons  insured  for  payments  which 
tlji'j  have  been  obliged  to  make  to  the  owners  of  other  vessels 
for  damage  by  collision.  In  the  absence  of  all  proof  on  the 
8\iliJGct,  conjectures  would  be  useless.  It  is  laid  down  as  law 
by  ilmerigon,  that  in  cases  of  collision,  where  it  is  impossiblt 
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to  asoertain  where  the  fault  really  Uea,  the  aggregate  damage 
being  in  such  case  equally  divided  between  the  two  veseels,  il 
the  owner  of  the  yessel  insured  is  obliged  to  pay  anything  to 
the  owner  of  the  other  vessel,  the  underwriters  are  responsible 
for  such  payment.  Under  the  English  law,  where  there  is  do 
Uame  imputable  to  either  party  in  a  collision,  neither  party  is 
liable  to  the  other  for  any  damage,  and  of  course,  in  such  case, 
there  can  be  no  claim  on  underwriters  for  payment  for  damage 
to  another  vessel.  The  liability  of  underwriters  for  losses  from 
perils  insured  against,  where  the  perils  happened  in  consequence 
of  negligence  in  the  navigation  of  the  ship  insured,  has  been 
established  only  by  the  modem  decisions.  Modem  cases  only 
can  justly  be  expected  to  have  arisen  under  the  modem  law. 
Under  such  circumstances,  the  idea  that  there  can  be  any  prac- 
tical construction  of  the  law  in  opposition  to  the  plaintiffs'  claim 
in  this  case  must  be  wholly  illusory. 

New  questions  under  all  the  various  heads  or  branches  of  the 
law,  including  those  most  familiar  and  best  understood,  are 
constantly  arising,  and,  as  they  arise,  must  be  settled  by  the 
court  by  the  application  of  just  principles  and  analogies.  The 
judicial  decisions  in  England  and  the  United  States  form  a  most 
material  and  important  part  of  the  law  of  insurance  in  its  pres* 
ent  improved  state,  as  a  well-defined,  symmetrical  system. 
Though  a  court  may  not  always  find  in  these  decisions  a  prece- 
dent directly  in  point,  yet  it  will  rarely  fail  to  find  principles 
and  analogies  often  quite  as  satisfactory  to  the  judicial  mind 
as  a  precedent.  The  contract  of  insurance  is  peculiar,  relating 
to  large  and  various  interests,  including  numerous  parties,  and 
subject  to  the  influence  of  various  casualties.  Such  a  contract 
must  from  its  nature  unavoidably  give  rise  to  many  questions 
and  controversies. 

By  this  policy  the  defenduits  became  the  insurers  for  a  cer- 
tain amount  on  the  plaintiffs'  ship,  and  took  upon  themselves, 
among  other  things,  the  perils  of  the  sea,  and  engaged  to  in- 
denmify  the  plaintiffs  for  all  losses  sustained  by  them  by  the 
perils  of  the  sea  in  the  largest  import  of  the  terms.  While  the 
plaintiffs'  ship  was  sailing  under  the  protection  of  this  policy, 
she  came  in  collision  with  a  British  steamer,  by  which  collision 
both  the  ship  and  the  steamer  were  damaged.  In  addition  to 
the  cost  of  repairing  their  own  ship,  the  plaintiffs  have  been 
compelled,  by  a  decree  of  the  court  of  admiralty  in  England,  to 
pay,  and  have  paid,  to  the  owners  of  the  steamer  the  amount  of 
damage  done  to  her  by  the  collision.    The  defendants  have  paid 
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the  expenses  of  repairing  the  plamtiffs'  ship,  and  the 
seek  in  this  suit  principally  to  recover  the  amount  paid  by  them 
to  the  owners  of  the  stesuner,  which  the  defendants  refuse  to 
pay,  alleging  that  that  was  not  a  loss  by  the  perils  of  the  sea, 
against  which  they  insured.  That  collision  whether  occasioned 
by  negligence  or  not  is  a  peril  of  the  sea,  is  perfectly  well  set^ 
tied,  and  is  not  now  questioned  by  the  defendants,  and  thej 
have  paid  the  costs  of  repairing  the  damage  done  to  the  plaint- 
iffs' ship  by  the  collision. 

The  plaintiffs  allege  that  the  sum  which  they  had  to  pay  for 
damage  to  the  steamer  was  a  loss  by  a  peril  of  the  sea,  that  is, 
the  collision;  but  this  is  denied  by  the  defendants.  We  are 
thus  led  at  once  to  inquire  what  losses  come  within  the  pro- 
vision of  the  policy,  as  losses  by  the  perils  of  the  sea.  In  ascer- 
taining the  cause  of  a  loss  in  question,  in  a  case  of  insurance, 
courts  are  governed  by  the  well-known  maxim  of  the  law,  In 
jure  non  remota  causa  sed  proxima  speclatur.  This  is  now  the 
well-established  rule,  and  is  taken  to  be  in  accordance  with  the 
mtention  of  the  parties  to  the  contract.  The  contract  of  insur- 
ance must  be  interpreted  according  to  the  true  meaning  and 
intention  of  the  parties.  This  is  the  great  governing  principle 
of  the  interpretation  of  such  contracts.  Every  stipulation  in 
the  policy  is  to  be  construed  favorably  to  tbe  party  entitled  to 
its  benefit,  as  it  must  be  presumed  that  he  understood  it  in  its 
most  favorable  sense,  and  that  the  other  party  intended  he 
should  so  understand  it.  As  the  contract  of  insurance  is  a  con- 
tract of  indemnity  to  the  assured,  it  is  to  be  liberally  construed  in 
his  favor.  There  can  be  no  doubt  that  the  assured  intends  to 
obtain  the  fullest  and  most  ample  indemnity,  and  that  the  in- 
surer means  that  he  shall  understand  that  his  policy  affords 
Injn  that  indemnity.  The  policy  therefore  should  be  so  con- 
strued as  to  fulfill  these  intentions.  It  is  only  by  such  con- 
struction that  the  contract  of  insurance  can  accomplish  its  useful 
and  important  purpose,  and  the  commerce  of  the  world  be  car- 
ried on. 

When  the  plaintiffs  in  this  case  obtained  insurance  against 
losses  by  the  perils  of  the  sea,  these  terms  were  no  doubt  under- 
stood by  them  in  their  largest  sense,  as  covering  all  losses  justly 
attributable  to  those  perils,  and  no  doubt  the  defendants  in- 
tended that  they  should  thus  understand  and  interpret  their  pol- 
icy. To  carry  into  effect  these  intentions,  the  policy  must  be 
construed  favorably  for  the  insured,  to  give  them  that  security 
which  they  believed,  and  had  a  right  to  believe,  they  had  ob» 
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tained.  There  should  be  no  subtile  reasoning,  no  shadoTvy  dis- 
tinctions, no  straining  of  rules  to  narrow  and  restrict  the  opera- 
tion of  the  contract  so  as  to  defeat  the  intention  of  the  parties. 
The  parties  no  doubt  took  a  practical  yiew  of  the  matter,  and 
had  reference  to  all  possible  losses,  known  and  unknown, 
which  might  be  justly  attributable  to  the  perils  of  the  sea  in  the 
broadest  import  of  the  words.  They  acted  on  no  nice  distinc- 
tions or  subtile  reasoning.  They  could  not,  of  course,  foresee 
and  specify  the  losses,  but  could  only  use  general  terms.  **  The 
policy  sweeps  within  its  inclosure  every  peril  incident  to  the 
Toyage,  however  strange  or  unexpected,  unless  there  be  a 
special  exception.  The  perils  enumerated  in  the  common  policy 
are  sufficiently  comprehensive  to  embrace  every  species  of  risk 
to  which  ships  and  goods  are  exposed  from  the  perils  of  the  sea 
and  all  other  causes  incident  to  maritime  adventure:  8  Kent's 
Com.,  6th  ed.,  291. 

The  parties  no  doubt  very  well  knew  that  there  were  many 
losses  by  the  perils  of  the  sea,  other  than  the  direct  damage  to 
the  ship  insured.  To  hold  the  defendants  liable  only  for  the 
direct  damage  to  the  ship  insured  would  leave  the  plaintiffs 
exposed  to  ruin  in  various  ways,  without  the  protection  they 
intended  to  obtain  and  supposed  they  had  obtained  under  their 
policy.  To  give  effect  to  the  meaning  and  intention  of  the  par- 
ties, therefore,  the  defendants  must  be  held  responsible  for  all 
losses  justly  attributable  to  the  perils  of  the  sea,  as  well  as  for 
the  direct  damage  to  the  ship  itself.  Pothier,  Contrat  d' Assur- 
ance, sec.  49,  says  distinctly,  that  in  his  opinion  the  underwriters 
are  liable  not  only  for  the  injury  done  to  the  subject  insured  by 
the  perils  insured  against,  but  to  expenses  and  charges  occa- 
sioned by  those  perils;  as  the  expense  of  unloading  the  goods 
in  case  of  a  ship  being  wrecked  by  a  storm.  Mr.  Justice  Story, 
speaking  for  the  supreme  court  of  the  United  States,  and  refer- 
ring to  Pothier  and  other  foreign  writers,  in  Peters  v.  Warren 
Ins.  Co.y  14  Pet.  112,  says:  **  In  short,  all  those  learned  foreign- 
ers hold  the  doctrine,  that  whenever  the  thing  insured  be- 
comes by  law  directly  chargeable  with  any  expense,  contribution, 
or  loss,  in  consequence  of  a  particular  peril,  the  law  treats  thai 
peril,  for  all  practical  purposes,  as  the  proximate  cause  of  such 
expense,  contribution,  or  loss;  and  this  they  hold,  not  upon  any 
peculiar  provision  of  the  French  ordinance,  but  upon  the  general 
principles  of  law  applicable  to  the  contract  of  insurance.  In 
our  opinion,  this  is  the  just  sense  and  true  interpretation  of  the 
contract.''    The  same  learned  judge,  in  Hale  v.  WaxhingUm  £Um 
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Co.,  2  Stoxy,  1889  says:  ''Any  and  evexy  expense  borne  by  and 
ohaigeable  upon  the  owner  of  the  thing  insured,  as  a  direct  and 
immediate  consequence  of  a  peril  insured  against,  is  covered  by 
the  policy." 

This  principle  is  clearly  illustrated  by  the  liability  of  under- 
writers for  a  general  average  loss.  A  ship  is  insured  against  the 
perils  of  the  sea,  a  part  of  the  cargo  is  thrown  overboard  by 
reason  of  a  peril  of  the  sea,  and  the  ship  and  owner  become  at 
once  chargeable  for  a  proportion  of  this  loss  of  the  cargo,  and 
the  underwriter  is  held  bound  by  the  policy  to  indemnify  the 
owner  of  the  ship  for  the  sum  he  has  to  pay  to  make  up  the 
loss  of  the  cargo.  Here  is  no  damage  to  the  ship  insured,  but 
the  sum  thus  charged  upon  the  owner  and  ship,  for  the  caxgo, 
is  held  to  be  a  loss  by  the  perils  of  the  sea,  for  which  the  under-^ 
writer  is  responsible. 

So  in  case  of  insurance  against  capture,  the  underwriter  is 
liable  not  only  for  any  damage  the  ship  may  have  actually  sus- 
tained by  a  capture,  but  also  for  all  necessary  expenses,  such  as 
salvage,  etc.,  which  the  assured  has  been  put  to  for  the  recoveiy 
of  his  property.  Thus  it  has  been  determined  that  the  under- 
writer is  liable  for  a  sum  of  money  paid  by  the  neutral  assured 
to  belligerent  captors  as  a  compromise,  made  bona  fide,  to  pre- 
vent the  ship  being  condemned  as  prize:  2  Am.  Ins.  809,  810. 
So  the  liability  of  underwriters  for  salvage  expenses  depends 
not  upon  their  having  engaged  to  indemnify  against  them  by 
any  express  words  in  the  policy,  but  upon  their  being  made  by 
the  law  of  the  land,  or  the  general  law  maritime,  a  direct  and 
immediate  consequence  of  perils  against  which  they  do  insure: 
2  Am.  Ins.  846,  847.  Eeference  might  be  made  to  many  other 
charges,  expenses,  and  losses,  distinct  from  the  thing  insured, 
and  not  mentioned  by  any  express  words  in  the  policy,  for 
which  the  imderwriter  is  liable,  but  they  all  depend  on  the  gen- 
eral principle,  that  where  the  thing  insured  becomes  by  law 
directly  chargeable  with  any  expense,  contribution,  or  loss,  in 
consequence  of  a  particular  peril,  the  law  treats  such  peril,  foi 
all  practical  purposes,  as  the  proximate  cause  of  such  expense, 
contribution,  or  loss. 

Upon  any  other  principle,  policies  of  insurance,  instead  of 
being  a  protection,  would  serve  but  to  allure  men  to  their  ruin. 
Upon  this  principle,  the  liability  of  the  defendants  for  the  sum 
claimed  in  this  suit  would  seem  to  be  too  clear  for  controversy. 
To  hold  that  the  defendants  are  not  liable  in  this  case  would 
conflict  directly  with  the  doctrine  held  in  the  analogous  cases, 
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which  have  been  referred  to,  and  thus  introduce  inconsistency 
into  the  law,  where  consistency  and  uniformity  are  most  essen- 
tial. 

The  phiintiffs'  ship,  insured  by  the  defendants,  came  in  col- 
lision with  the  British  steamer,  by  which  collision  the  steamer 
was  damaged  and  eo  instarUi  the  plaintiffs  and  their  ship  be- 
came chargeable  by  law  with  the  amount  of  the  damage  done  to 
the  steamer;  this  damage  the  plaintiffs  have  been  obliged  to  pay, 
and  have  paid  and  lost,  and  this  loss  they  now  claim  unc^er 
their  policy.  It  was  surely  the  collision  which  brought  the  loss 
on  the  plaintiffs,  the  collision  did  the  damage,  and  that  act  in- 
stantly fastened  the  loss  on  the  plaintiffs,  so  that  the  plaintiffs' 
loss  was  the  direct  and  immediate  consequence  of  the  collision, 
which  was  a  peril  insured  against  and  for  which  the  defendants 
are  liable. 

The  defendants  admit  that  they  are  liable  for  damage  done 
to  the  plaintiffs'  ship  by  the  collision;  but  the  same  collision 
which  damaged  the  plaintiffs'  ship  damaged  also  the  steamer, 
and  the  loss  of  the  damage  of  the  ship  and  the  damage  of  the 
steamer  fell  on  the  plaintiffs  in  one  mass,  at  the  same  time 
and  from  the  same  cause.  The  same  peril,  the  collision,  took 
out  of  the  plaintiffs'  pocket,  at  the  same  time,  the  amount  of 
the  damage  to  the  ship  and  the  damage  to  the  steamer,  as 
one  entire  result  or  consequence.  It  was  precisely  the  same  to 
the  plaintiffs  as  if  the  whole  damage  had  been  done  to  their 
own  ship.  To  separate  this  aggregate  result  of  the  same  peril, 
acting  at  the  same  time,  and  under  precisely  the  same  circum- 
stances, into  parts,  and  hold  the  defendants  answerable  for  one 
part,  and  not  for  another  part,  requires  a  course  of  reasoning 
quite  too  subtile  and  metaphysical  to  be  useful  or  safe  in  deal- 
ing with  a  practical  matter  like  insurance.  The  parties  to  the 
contract  can  hardly  be  supposed  to  have  intended  to  make  such 
a  paradoxical  distinction.  Some  examination  of  the  positions 
maintained  in  the  argument  in  behalf  of  the  defendants  will 
more  fully  exhibit  the  grounds  of  defense. 

It  is  said  that  a  policy  on  a  vessel  insures  that  particular  ves- 
sel; that  in  fixing  the  amount  of  premium,  etc.,  the  underwriter 
is  materially  influenced  by  the  age,  size,  and  strength  of  the 
vessel  which  is.  the  subject  of  the  policy,  and  of  these  he  has  the 
means  of  knowledge,  and  acts  upon  that  knowledge;  but  that  a 
claim  like  that  made  by  the  plaintiffs .  introduces  into  the  con- 
tract another  vessel,  about  which  the  insurer  had  no  means  of 
obtaining  any  knowledge,  but  which  he  is  nevertheless  to  stand 
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as  insurer  of,  against  the  peril  of  collision  from  ueigligenoe. 
This  is  a  fanciful  rather  than  a  just  view  of  the  subject.  It  might 
as  well  be  said  that  to  hold  the  underwriter  on  a  vessel  liable  for 
the  loss  of  cargo  by  jetsam  was  to  make  him  an  insurer  of  the 
cargo  without  his  knowledge  or  consent. 

A  considerable  portion  of  the  argument  for  the  defendants 
assumes  that  the  plaintiffs  rely  on  the  fact  that  there  is  a  lien  in 
rem  for  damage  by  collision  as  the  foundation  of  their  claim. 
This  portion  of  the  argument  it  is  not  necessary  to  consider,  as 
the  plaintiffs  in  fact  contend  that  their  claim  would  be  equally 
^ood  if  no  remedy  in  rem  existed.  The  owners  of  the  steamer 
might  proceed  against  the  ship  or  her  owners  at  their  pleasure, 
and  it  is  wholly  immaterial  as  to  the  liability  of  the  underwriters 
vrhich  form  of  remedy  might  be  adopted.  In  either  way  the 
plaintiffs'  loss  is  the  same,  and  their  claim  on  the  underwriters 
the  same.  The  fact  that  a  lien  was  created  by  the  collision,  and 
tbus  reduced  the  value  of  the  vessel  insured,  was  used  to  illus- 
trate and  enforce  the  plaintids'  claim  under  their  policy.  The 
extent  of  the  liability,  which,  it  is  said,  would  be  imposed  on 
underwriters  if  the  plaintiffs'  claim  is  sustained,  is  also  insisted 
on  in  the  argument.  Such  a  consideration  can  not  change  the 
law.  Besides,  the  liability  of  the  underwriter  can  not  of  course 
be  extended  beyond  the  sum  insured. 

The  main  ground  of  defense,  however,  relied  on  in  the  argu- 
ment is,  that  there  was  negligence  in  the  navigation  of  the 
plaintiffs'  ship;  that  without  this  negligence  the  plaintiffs  would 
not  have  been  obliged  to  pay  for  the  damage  done  to  the 
steamer;  and  therefore,  that  so  far  as  respects  the  payment  for 
damage  to  the  steamer,  the  negligence  was  the  proximate  cause 
of  the  loss,  and  not  the  collision.  Properly  to  estimate  the 
force  and  value  of  this  argument,  it  is  necessaiy  to  inquire  who, 
in  case  of  a  loss  arising  from  one  of  the  perils  insured  against, 
is  responsible  for  the  conduct  of  the  master  or  mariner  in  the 
practical  navigation  of  the  vessel. 

It  seems  to  have  been  formerly  held  that  underwriters  were 
not  responsible  for  losses  which  happened  in  consequence  of 
the  negligence  of  the  master  or  crew  in  the  navigation  of  the 
fihip.  This  doctrine  would  go  far  to  deprive  the  assured  of  the 
benefit  and  protection  of  his  policy,  without  any  fault  of  his 
own,  and  would  greatly  lessen,  if  it  did  not  destroy,  the  useful- 
ness of  insurance.  Some  fault  or  negligence  on  the  part  of  the 
master  or  mariners  enters  into  almost  every  case  of  .a  loss  ox 
damage  of  a  vessel  at  sea.    The  danger  from  such  fault  or  n^ 
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ligence  is  one  of  the  dangers  which  the  assured  has  most  rea- 
son to  apprehend,  and  against  which  he  most  needs  and  may 
reasonably  expect  protection. 

Besides,  such  a  doctrine  would  be  sure  to  inyolye  the  assured 
in  perpetual  controversies  and  litigation,  in  regard  to  the  fact  of 
negligence,  whether  there  was  or  was  not  negligence,  and  what 
was  the  degree  of  the  negligence,  if  any,  and  whether  the  loss 
ivas  or  was  not  in  consequence  of  such  negUgenoe.  These 
would  be  difficult  and  perplexing  questions  of  fact,  tha  decision 
of  which  would  depend  on  many  contingencies;  thus  involying 
the  rights  of  the  assured  in  ruinous  doubts  and  uncertainties. 
To  avoid  such  evils  and  to  give  effect  to  the  true  meaning  and 
intention  of  the  parties,  the  modern  decisions  have  established  a 
different  rule,  and  one  much  more  in  consonance  with  the  prin- 
ciples and  purposes  of  the  contract  of  insurance.  The  great 
principle  now  well  established  is,  that  if  the  vessel,  the  master, 
officers,  crew,  and  equipments  are  competent  and  sufficient  at 
the  commencement  of  the  voyage,  the  assured  has  done  all  that 
he  contracted  to  do;  he  did  not  guarantee  the  faithfulness  and 
vigilance  of  the  master  and  crew,  and  he  is  not  responsible  for 
their  negligence;  but  for  the  conduct  of  the  master  and  mariners, 
in  the  practical  navigation  and  management  of  the  vessel,  after 
the  commencement  of  the  voyage,  the  insurers  are  responsible, 
provided  the  actual  loss  arise  from  one  of  the  perils  insured 
against,  though  such  peril  may  have  occurred  in  consequence  of 
the  negligence  or  carelessness  of  the  master  and  crew. 

This  rule  of  law  is  now  perfectly  well  established,  by  the  de- 
cisions in  England,  by  the  decisions  of  the  supreme  court  of 
the  United  States,  and  by  the  courts  of  several  of  the  states, 
and  has  been  adopted  by  this  court,  in  conformity  with  the  de- 
cisions of  the  supreme  court  of  the  United  States,  that  the 
decisions  involving  so  important  a  practical  principle  might  be 
uniform  throughout  the  United  States,  and  in  conformity  with 
the  rule  established  in  England:  Busfc  v.  Boyal  Exchange  Assur- 
nnce  Co.,  2  Bam.  &  Aid.  73;  Walker  v.  Maitland,  5  Id.  171; 
Phillips  V.  ffeadlamy  2  Bam.  &  Adol.  380;  Dixcm  v.  Sadler,  5 
Mee.  &  W.  405;  Paiapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222;  Colam- 
-lia  Ins,  Co.  v,  Lawrence,  10  Id.  607;  Waters  v.  Merchants'  Louis- 
viUe  Insurance  Co.,  11  Id.  213;  Copeland  v.  New  England  Marine 
Insurance  Co,,  2  Met.  432;  Perrin  v.  Protection  Ins.  Co.,  11 
Ohio,  147  [38  Am.  Dec.  728];  Henderson  v.  Western  M.  &  F. 
Ins.  Co.,  10  Bob.  (La.)  164  [43  Am.  Dec.  176]. 

This  doctrine  does  not  rest  on  any  principle  of  estoppel,  tiial 
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Jbe  defendants  can  not  go  behind  the  peril  to  show  the  negli-- 
;^ence,  but  that,  under  the  droumstances  stated,  the  under- 
writers are  responsible  for  the  negligence  of  the  master  and 
crew;  and  it  is  perfectly  immaterial  whether  the  fact  of  n^li- 
gence  is  shown  by  the  defendants,  or  is  expressly  set  out  and 
shown  by  the  plaintiff  as  a  port  of  his  case;  the  principle  re- 
mains the  same,  and  the  responsibility  of  the  underwriters 
remains  the  same,  by  whichever  party  or  in  whatever  form  tlie 
fact  of  negligence  is  introduced  into  the  case.  When  a  peril 
insured  against  actually  happens,  all  the  negligence  connected 
with  it  is  at  the  risk  of  the  underwriters,  and  all  the  conse- 
quences of  the  negligence  fall  upon  them. 

In  the  argument  for  the  defendants,  it  is  attempted  to  place  the 
payment  of  the  damage  done  to  the  steamer  upon  a  different  and 
distinct  ground  from  the  damage  to  the  ship  insured.  It  is  not 
perceived  that  the  use  of  the  word  *  *  tort,"  instead  of  * '  negligence," 
adds  anything  to  its  force.  It  is  said  that  the  damage  to  tho 
ship  insured  was  the  direct  consequence  of  the  collision  by  itself, 
and  that  the  collision,  therefore,  is  the  proximate  cause  of  that 
damage;  but  that  the  plaintiffs  would  not  have  been  obliged  to 
pay  the  damage  to  the  steamer  if  there  had  not  been  negligencCj 
and  that  that  makes  a  difference.  That  is,  that  the  phuntifiB 
would  not  have  been  liable  to  pay  the  damage  to  the  steamer  if 
there  had  not  been  negligence,  and  that  therefore  the  negli- 
gence is  the  proximate  cause  of  the  payment.  Showing  that 
negligence  forms  a  necessary  ingredient  in  the  case  falls  very  far 
short  of  showing  that  it  is  the  proximate  cause  of  the  loss.  If 
it  follows  from  the  fact  that  the  plaintiffs  would  not  have  been 
held  to  pay  if  there  had  not  been  negligence,  that  the  negligence 
is  the  proximate  cause  of  the  payment,  it  may  be  shown  in  pre- 
cisely the  same  way  that  the  collision  was  the  proximate  cause. 
If  there  had  not  been  a  collision,  the  j>laintiffs* would  not  have 
been  liable  to  pay,  and  therefore  the  proximate  cause  of  the  pay- 
ment is  the  collision.  Yet  the  whole  stress  of  the  argument,  to 
show  that  the  negligence  was  the  proximate  cause  of  this  loss 
rests  on  the  proposition,  that  if  there  bad  not  been  negligence, 
the  plaintiffs  would  not  have  been  liable  for  the  damage.  Because 
the  negligence  was  a  necessary  element  in  the  case,  it  is  at- 
tempted to  set  up  the  negligence  as  a  distinct,  substantive, 
proximate  cause  of  the  loss,  putting  the  collision  altogether  out 
of  sight,  as  'quite  unimportant. 

To  test  the  strength  of  the  argument,  it  may  be  drawn  out 
and  stated  more  fully  in  the  following  general  form:  If  the  peril 
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of  the  sea  whiob  operated  in  a  given  case  was  not  of  itself  suffi- 
cient to  occasion,  and  did  not  in  and  by  itself  occasion,  the  loss 
claimed,  if  it  depended  upon  the  cause  of  that  peril  whether 
the  loss  claimed  would  follow  it,  and  therefore  a  particular 
cause  of  the  peril  is  essential  to  be  shown  by  the  assured,  then 
we  must  look  beyond  the  peril  to  its  cause,  to  ascertain  the  effi- 
cient cause  of  the  loss.  It  is  believed  that  the  above  form  of 
stating  the  argument  sets  out  its  full  force  and  scope.  A  little 
change  of  the  phraseology  of  the  argument,  so  as  to  apply  it  to 
the  present  case,  but  without  affecting  at  all  its  force,  will  show 
its  entire  fallacy.  Thus,  if  the  negligence  in  this  case  was  not 
of  itself  sufficient  to  occasion,  and  did  not  in  and  by  itself  occa- 
sion, the  loss  claimed,  if  it  depended  upon  the  consequence  of 
the  negligence,  that  is,  the  collision,  whether  the  loss  claimed 
wotdd  follow  it,  and  therefore  a  particular:  consequence  of  the 
negligence  is  essential  to  be  shown  by  the  assured,  then  we 
must  look  beyond  the  negligence  to  its  consequence,  the  collis- 
ion, to  ascertain  the  efficient  cause  of  the  loss.  This  mode  of 
reasoning,  in  whatever  form  it  may  be  put,  must  prove,  if  it 
prove  anything,  that  there  are  two  proximate  causes;  because 
there  must  always  be  both  negligence  and  a  collision;  neither,  in 
the  absence  of  the  other,  would  occasion  the  loss.  This  proves 
too  much  to  be  sound  reasoning.  Besides,  this  mode  of  reason- 
ing directly  begs  the  question.  It  assumes,  at  the  outset,  that 
the  collision  does  not  occasion  the  loss,  and  then  jumps  to  the 
conclusion  that  because  the  collision  does  not  occasion  the  loss, 
the  negligence  does. 

But  the  true  practical  view  of  the  subject,  free  from  over- 
refinement  and  subtiltj,  is  very  clear  and  intelligible.  By  the 
admiraliy  law,  the  owner  of  a  vessel  may  or  may  not  be  liable 
for  damage  done  by  his  vessel  by  a  collision,  according  to  the 
circumstimoes  under  which  the  collision  takes  place.  If  the 
collision  happen  in  the  absence  of  negligence,  then  the  owner 
is  not  liable;  if  it  happen  under  circumstances  of  negligence,  or 
by  reason  of  negligence,  then  he  is  liable — Pliable  for  the  collision 
and  damage  done  by  the  collision,  as  the  proximate  cause.  The 
negligence  is  an  element  in  the  case,  but  not  the  proximate 
cause  of  the  loss.  The  negligence  must  of  necessiiy  be  more 
remote  than  the  collision;  the  collision  follows  as  the  conse- 
quence of  the  negligence;  and  the  payment  for  the  damage  to 
the  other  vessel  follows  as  the  consequence  of  the  collision,  as 
its  proximate  cause.  The  payment  is  attached  to  the  damage  hj 
the  collision,  and  is  commensurate  with  that  damage;  it  is  not 
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attachdd  to  the  negligence,  nor  is  it  measured  by  the  n^ligence 
The  negligence  can  not  be  set  upas  a  distinct,  substantive,  prox* 
imate  cause  of  the  payment,  upon  any  other  ground  than  that 
the  payment  'was  a  penalty  for  the  negligence;  and  if  so,  the 
penalty  should  be  measured  by  the  negligence,  and  exacted  even 
though  there  should  be  no  damage  from  the  collision.  But 
surely  there  was  no  penalty  to  be  measured  by  the  negligence, 
bi^t  the  payment  of  the  actual,  carefully  ascertained  damage 
caused  by  the  collision,  which  is  of  course  the  proximate  cause 
of  the  payment. 

There  are  cases  which  proceed  upon  the  ground,  that  the  loss 
happened  wholly  from  negligence,  in  the  absence  of  any  peril 
insured  against,  in  which  coses  the  underwriters,  of  course,  are 
not  held  responsible.  Such  was  the  cose  of  Hcuard  v.  N,  E, 
Marine  Ins.  Co. ,  1  Sumn.  218,  where  the  loss  was  held  to  be 
from  negligence,  without  any  peril  within  the  policy.  There 
are  other  similar  cases.  It  seems  designed  by  the  aigument  for 
the  defendants,  to  place  the  present  case  on  the  same  ground 
with  those  coses  where  tho  underwriters  have  been  held  not  to 
be  answerable  for  ihe  loss,  for  the  reason  that  it  happened  from 
negligence,  without  any  peril  withnx  the  policy.  But  this  case 
does  not  come  within  that  class.  Here  was  clearly  a  peril  in- 
sured against;  and  although  there  was  nt>gligence,' yet,  as  the 
law  now  stands,  the  underwriters  take  the  risk  of  such  negli- 
gence, and  are  answerable  for  the  consequences  of  the  peril  as 
the  proximate  cause  of  the  loss,  notwithstanding  the  negligence^ 
and  that  liability  for  negligence  extends  to  the  payment  for 
damage  to  the  steamer,  as  well  as  to  the  direct  damage  to  the 
ship;  upon  perfectly  well-established  principles,  therefore,  it 
seems  plain  that  the  underwriters  are  responsible  for  the  loss 
claimed  in  this  case. 

But  we  are  referred  by  the  argument  for  the  defendants  to 
certain  approved  writers  on  maritime  law  abroad,  who  hold,  it 
is  said,  an  opposite  doctrine.  We  have  made  some  examina- 
tion of  those  authors. 

In  France,  it  has  been  long  well  established;  that  under- 
writers are  not  liable  for  any  loss  arising  from  the  misconduct 
or  negligence  of  the  master  or  crew  of  the  vessel  insured,  and 
of  course  are  not  liable  for  any  injury  done  by  a  collision  oc- 
casioned by  the  fault  of  the  master  or  crew  of  the  ship  insured: 
Pothier,  Gontrat  d'Assurance,  sec.  50;  Emerigon,  o.  12,  sec.  14; 
Boucher,  Droit  Mar.,  1501,  1502;  Code  de  Com.,  sec.  218;  8 
Pardessus,  Bjjpit  Com.,  sec.  772. 
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This  is  diiectlj  opposed  to  both  the  English  and  American 
litw,  as  now  held.  But  even  in  France,  by  special  provision  in 
the  policy,  the  underwriters  may  assume  the  risk  of  the  fraudu- 
lent misconduct  or  negligence  of  the  master  and  crew,  the  stipu- 
lation not  being  illegal:  Pothier,  Gontrat  d' Assurance,  sec.  65; 
Code  de  Com.,  sec.  213.  The  French  law,  then,  makes  no  dif- 
ference between  injuries  done  by  a  collision  to  the  ship  insured, 
owing  to  the  negligence  of  the  master  or  crew,  and  injuries  don<> 
to  the  other  ship.  The  underwriter  can  not,  under  the  common 
policy,  be  made  to  pay  for  either.  But  in  case  of  a  policy  in 
France,  so  expressed  as  to  protect  against  the  consequences  of 
the  negligence  of  the  master  and  men,  I  presume  the  underwrit- 
ers would  be  held  to  pay  in  a  case  of  collision,  not  only  the  ex- 
pense of  repairing  the  ship  insured,  but  whatever  sum  her 
owners  had  to  pay  to  the  owners  of  the  other  vessel  for  damage 
done  by  the  collision.  I  come  to  this  conclusion  from  the  con- 
sideration that  the  French  law  does  not  limit  the  liability  of  the 
underwriters  to  paying  for  damage  to  the  ship  insured,  but  ex- 
tends it  to  the  injury  done  to  another  vessel  by  collision.  In 
such  case,  when  it  is  impossible  to  ascertain  where  the  fault 
really  lies,  the  loss  being  equally  divided  between  the  two  ves- 
sels, if  the  owner  of  the  ship  insured  has,  in  this  partition,  ta 
pay  anything  to  the  owners  of  the  other  vessel,  the  underwiiters 
are  required  to  pay  the  owners  of  the  vessel  insured,  not  the  ex- 
penses of  repairing  her  merely,  but  whatever  sum,  in  addition^ 
the  owner  is  required  to  pay  toward  repairing  the  other  vessel: 
Emerigon,  c.  12,  sec.  14;  4  Boulay  Paty,  Droit  Mar.,  ed.  1823,  IG. 

In  France,  then,  the  principle  is  established,  that  an  under- 
writer may  have  to  pay  for  repairing  an  injury  to  a  subject  which 
he  does  not  insure,  in  a  case  where  the  expense  becomes  a  charge 
on  the  subject  insured  and  its  owner,  arising  out  of  a  peril  in- 
sured against.  Indeed,  this  is  no  more  than  the  long-established 
principle  of  general  average,  where  the  underwriter  has  to  pay 
for  a  portion  of  the  damage  to  a  subject  not  insured,  on  the 
same  ground  that  it  is  a  charge  on  the  subject  insured  and  its 
owner,  arising  out  of  a  peril  covered  by  the  policy. 

So  far  as  the  argument  for  the  defendants  derives  any  support 
from  the  French  law,  that  law  is  in  direct  conflict  with  our  own, 
and  can  not  therefore  have  any  force  in  this  case. 

But  there  are  some  adjudged  cases  which  have  a  bearing  on 
the  present  case,  and  must  now  be  considered. 

The  case  of  De  Vaux  v.  Salvador,  4  Ad.  &  El.  420,  appears  to 
have  been  a  case  of  fault  on  both  sides;  each  ship  was  damaged. 
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and  each  ship  had  to  bear  half  of  the  aggregate  loss.  In  the 
settlement,  the  ship  insured  had  to  pay  a  balance  to  the  other 
ship,  and  that  suit  was  brought  to  ^coyer  of  the  underwriter 
the  sum  thus  paid,  and  it  was  held  that  the  underwriter  was  not 
liable.  Though  that  was  a  case  of  negligence,  no  such  position 
in  regard  to  negligence  was  taken  as  is  taken  in  this  case.  The 
case  was  very  summarily  disposed  of  by  the  court  as  a  new  case, 
with  very  little  reference  to  principles.  It  was  said  that  the 
payment  was  made  under  the  rule  of  the  court  of  admiralty; 
that  it  grew  out  "  of  an  arbitrary  provision  in  the  law  of  nations, 
from  views  of  general  expediency,  not  as  dictated  by  natural 
justice,  nor  (possibly)  quite  consistent  with  it"  It  is  difficult 
to  see  how  a  rule,  that  in  case  of  mutual  fault,  where  it  is  im- 
possible to  measure  accurately  the  effect  of  the  fault  of  each 
party,  the  whole  loss  shall  be  borne  equally  by  them,  can  be 
said  to  be  inconsistent  with  natural  justice.  It  was  no  doubt 
intended  to  be  a  just  and  equitable  rule,  and  it  would  not  be 
easy  to  prescribe  a  better  or  more  equitable  one.  This  payment 
was  then  compared  to  a  penalty  incurred  by  the  contravention 
of  the  revenue  laws  of  any  particular  state,  rendered  inevitable 
by  perils  insured  against. 

The  case  supposed  is  quite  too  uncertain  in  itself,  and  quite 
too  unlike  the  case  in  hand  to  throw  any  light  upon  it.  But 
this  is  in  substance  the  whole  explanation  given  of  the  decision, 
so  far  as  relates  to  the  question  now  under  consideration.  It  is 
not  necessary  further  to  examine  that  case,  as  we  consider  its 
authority  substantially  overcome  by  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Peters  v.  Warren  Im. 
Co.,  14  Pet.  99.  That  was  a  case  where  the  plaintiffs' vessel 
came  in  collision  with  another  vessel  wholly  by  accident,  and 
without  any  fault  on  either  side;  both  vessels  suffered  damage, 
and  by  the  marine  law  of  Hamburg,  to  which  the  vessels  were 
subject,  each  vessel  had  to  bear  one  half  of  the  whole  aggregate 
loss  of  both  vessels.  Under  that  law,  the  plaintiffis  had  to  pay 
an  amount  to  the  owners  of  the  other  vessel,  they  being  the 
greatest  sufferers,  and  that  action  was  brought  to  recover  the 
amount  so  paid  of  the  underwriters  on  the  plaintiffs'  vessel,  and 
it  was  decided  that  the  plaintiffs  were  entitled  to  recover  the 
Bum  claimed.  The  case  was  fully  argued,  and  a  thorough  and 
elaborate  opinion  delivered  by  the  court.  The  decision  did  not 
depend  at  all  on  the  fact  that  there  was  no  fault  or  negligence 
on  either  side,  but  was  placed  upon  much  broader  ground. 
The  whole  axgument  of  the  court  went  to  show  that  a  claim  for 
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a  payment  made  to  anofher  yesBel  for  damage  done  by  oollision 
stood  upon  ptedaely  the  same  gronnd  as  a  claim  for  damages 
done  directly  to  the  vessel  insured.  The  strong  and  condusiye 
reasoning  of  the  court  went  to  nudntain  the  general  proposition, 
that  the  collision  was,  upon  general  principles,  and  in  all  cases 
-where  the  insured  became  liable  to  pay  for  damage  done  to 
another  vessel,  as  much  the  proximate  cause  of  such  payments 
as  of  the  immediate  damage  to  the  ship  insured. 

That  that  decision  was  intended  to  include,  and  does  indude, 
a  case  like  the  present,  in  which  there  is  negligence  in  the  navi- 
^tion,  is  perfectly  manifest.  That  the  court  did  not  consider 
that  the  fact,  that  the  owner  was  obliged  to  make  the  payment 
by  reason  of  there  having  been  negligence  in  the  navigation  of 
his  ship,  would  take  a  case  out  of  the  operation  of  their  de- 
cision, is  made  certain  by  the  fact  that  they  refer  to  the  case  of 
De  Vaux  v.  Salvador^  4  Ad.  &  El.  420,  which  was  a  case  of 
negligence,  as  in  direct  conflict  with  their  own  decision.  If  a 
case  in  which  there  was  negligence  did  not  come  within  the  scope 
of  the  decision  in  Peters  v.  Warren  Ins,  Co.,  14  Pet.  99,  then  the 
court  in  that  case  would,  no  doubt,  have  treated  the  case  of  De 
Vaux  V.  Salvador,  supra,  which  was  a  case  of  negligence,  as  not 
in  conflict  with  their  decision,  but  as  distinguished  from  the 
case  before  them,  and  standing  on  difierent  ground.  But  there 
is  no  intimation  that  the  two  decisions  can  be  reconciled;  that 
they  stand  upon  different  principles;  that  the  negligence  in  the 
caseof  I>e  Va\ix  v.  Salvador,  supra,  distinguished  it  from  the  case 
of  Peters-^,  Warren  Ins,  Co.,  supra,  in  which  there  was  no  negli- 
gence; but  the  two  cases  are  treated  as  in  conflict,  and  the  court 
dissent  entirely  from  the  decision  in  De  Vaux  v.  Salvador,  supra, 
as  "  in  opposition  to  the  analogies  furnished  by  other  acknowl- 
edged doctrines  in  the  law  of  insurance."  But  to  put  this  mat- 
ter beyond  all  controversy,  Mr.  Justice  Story,  in  the  case  of 
Hale  V.  Washington  Ins.  Co.,  2  Story,  176,  expressly  refers  to 
the  case  of  Peters  v.  Warren  Ins.  Co. ,  supra,  as  a  case  in  point 
in  support  of  a  claim  for  a  payment  to  which  the  pariy  had 
been  subjected  by  reason  of  negligence  in  the  navigation  of  his 
ship.  To  hold  now  that  the  case  of  Peters  v.  Warren  Ins.  Co., 
supra,  is  not  a  case  in  point  to  support  a  claim  like  the  present, 
to  recover  the  amount  which  the  plaintiffs  were  compelled  to 
pay  for  damage  by  collision  which  happened  in  consequence  of 
the  negligence  of  the  master  and  crew  in  the  navigation  of  his 
ship,  would  be  a  direct  renunciation  of  the  principle  upon  which 
the  dedsion  in  that  case  was  founded,  and  would  be  in  faot  spying 
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that  Mr.  Justice  Stoxy  did  not  correctly  comprehend  the  scope  of 
hiB  own  opinion,  and  that  that  case  does  not  meanwhat  he  sap- 
posed  it  meant.     Such  a  position  must  be  wholly  untenable. 

The  case  of  Sale  t.  Washington  Ins.  Co.,  2  Stoiy,  176,  abeady 
lefeired  to,  is  also  directiy  in  point  in  support  of  the  plaintifis' 
claim.  In  that  case,  the  plaintiff  sought  to  recover  of  the  under- 
writers on  his  ship  the  amount  he  had  been  compelled  to  pay, 
under  the  rule  in  admiraliy,  for  damage  done  to  another  yessel 
by  a  collision  occasioned  by  the  fault  or  mistalce  of  the  mate 
and  crew  of  his  own  ship,  and  it  was  adjudged  that  he  was  en- 
titied  to  recover  .the  sum  claimed.  That  case  is  like  the  present 
in  all  its  material  facts,  and  supports  with  all  its  weight  the 
plaintiffs'  daim.  The  same  learned  cotmsel  appeared  for  the 
defendants  in  that  case  who  appears  for  the  defendants  in  this 
case,  and  endeavored,  in  that  case  as  in  this,  to  show  that  the 
negligence,  and  not  the  collision,  was  the  proximate  cause  of 
the  loss;  but  the  argument  failed  to  convince  the  court.  He 
endeavored  also  to  distinguish  the  case  of  Peters  v.  Warren  Ins. 
Co.,  supra,  from  the  case  then  in  hearing,  as  he  has  endeavored 
to  distinguish  it  from  this  case;  but  the  distinction  was  not  ad- 
mitted by  the  court.  That  case  was  thoroughly  examined  by 
the  court,  and  an  elaborate  opinion  was  delivered,  the  reason- 
ing of  which  commands  the  entire  assent  of  this  court;  and  the 
great  learning  and  high  judicial  character  of  the  judge.  Ids 
familiarity  with  the  law  of  insurance,  and  his  large  judicial  ex- 
perience in  administering  that  law,  give  to  his  decision  great 
weight  and  authority. 

The  present  case,  therefore,  has  in  its  support  both  the  cases 
of  Peters  v.  Warren  Ins.  Co.,  supra,  and  Hale  v.  Washington 
Ins.  Co.,  supra,  and  this  court  sees  no  reason  to  disturb  the  law 
as  settled  by  those  decisions. 

The  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York,  in  a  recent  case,  have  followed  these  decisions: 
Sherwood  v.  General  Mut.  Ins.  Co.,  1  Blatchf.  251;  so  that  all 
the  decisions  upon  this  subject  in  this  country  are  the  same 
way.     See  also  Mathews  v.  Howard  Ins.  Co.,  13  Barb.  234. 

In  our  judgment,  both  upon  principle  and  authority,  the 
proximate  cause  of  the  loss  which  the  plaintiffs  sustained  by 
being  obliged  to  pay  the  amount  of  damage  done  to  the  steamer, 
was  the  collision;  and  this  was  a  penl  against  which  the  de- 
fendants insured,  and  for  which  they  are  responsible. 

Unless  the  parties  agree  on  the  amount  for  which  judgment 
shall  be  entered,  the  case  will  be  sent  to  an  assessor. 
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After  this  opmion  was  announced,  judgment  was  entered  }yj 
consent  for  the  plaintiffiB  for  the  whole  amount  claimed. 

Poucus  ov  Insttbakoe,  how  CoNSTBrxD:  Bradley  v.  NcuHviUe  In$,  Co,, 
48  Am.  Dee.  465,  and  prior  cases  in  note. 

Pebils  ov  Ska,  What  abz — Ck>LLisioKS:  See  note  to  Van  Hem  v.  TayUjr, 
41  Am.  Dec.  281,  where  the  sabject  is  fully  discassed. 

Proximate  Cause  of  Loss,  Undebwbtteb's  Lzabiutt  fob:  See  Natcheg 
In$.  Co.  V.  StanUm,  41  Am.  Deo.  592;  McCargo  v.  New  OrUanB  Jns,  Co,,  43 Id. 
180;  Hillier  v.  Allegheny  etc  Ins.  Co,,  45  Id.  656,  and  note;  but  the  last  la 
not  necessarily  the  proximate  canse:  MeCargo  y.  New  Orleatu  Ins,  Co.,  tupra^ 
The  principal  case  was  cited  in  MarbU  v.  City  of  Worcester,  4  Gray,  409,  per 
Thomas,  J.,  dissenting,  in  considering  the  question  of  proximate  canse,  to 
the  point  that  the  maxim.  In  jure  causa  proacima,  non  remota  spectatur^  is  a 
maxim  applied  in  practice  almost  exclusively  to  the  law  of  marine  insurance, 
and  by  no  means  of  nniyersal  application  there;  see  also  the  principal  case 
cited  in  Emery  v.  HuntingUm,  10i9  Mass.  437,  in  a  suit  by  the  owners  of  a 
vessel  against  the  owners  of  her  cargo  for  contribntion,  where  she  had 
incurred  damages  caused  by  colliding  with  another  vessel,  to  the  point  that 
the  real  and  legal  canse  of  the  liability  to  pay  such  damages  and  expenses 
was  the  meeting  of  the  two  vessels  in  collision. 

Neouoencb  as  Defense  to  Pouot  of  Insubange:  See  American  Ins, 
Co,  V.  Insley,  47  Am.  Dec.  509;  note  to  Hillier  v.  *AUegheny  etc.  Ins,  Co,,  45 
Id.  660;  Henderstm  v.  Western  etc.  Ins.  Co.,  43  Id.  176;  Natchez  Ins,  Co,  v. 
Stanton,  41  Id.  592;  St,  Louis  Ins,  Co.  v.  Glasgow,  41  Id.  661,  and  prior  cases 
in  note.  The  principal  case  was  cited  in  Parkhurst  v.  Ohucester  etc.  Ins,  Co., 
100  Mass.  305,  to  the  point  that  the  general  tendency  of  modem  decisions  is 
not  to  hold  the  owner  of  a  vessel,  who  has  complied  with  the  warranty  of 
seaworthiness  in  a  policy  of  insurance,  responsible  for  the  negligence  of  the 
master  and  crew  npon  the  voyage. 

Undebwbitkb's  Liabilitt  fob  Injcbies  Caused  Anotheb  Vessel, 
THBOUOH  Collision  with  Insubed  Vessel,  and  fob  Which  Latteb  has 
BEEN  Obliged  to  Pat. — ^The  first  case  in  which  this  question  arose  seems  to 
be  that  of  De  Vaux  v.  Salvador,  4  Ad.  &  EL  420,  considered  in  the  principal 
Mse,  and  in  which  the  facte  were  as  follows:  The  ship  La  Valeur  collided  in  the 
Hoogly  river  with  the  steamer  Forbes,  and  both  vessels  suffered  considerable 
damage.  The  owner  of  the  Forbes  claimed  a  compensation  from  the  La 
Valeur,  and  threatened  to  detein  her  and  proceed  in  the  court  of  admiralty 
at  Calcutte;  and  npon  the  claim  being  referred  to  arbitration,  it  was  awarded 
that  each  vessel  should  bear  half  the  joint  expenses  of  the  two;  and  as  a  con- 
sequence, the  La  Valeur,  upon  the  settlement,  had  to  pay  a  balance  to  the 
Forbes.  It  was  held  that  this  was  not  a  loss  for  which  the  underwriters  were 
liable.  Lord  Denman  said:  '*The  ship  insured  is  driven  against  another  1;y 
stress  of  weather;  the  injury  she  thus  susteins  is  admitted  to  be  direct,  ar.  f 
the  insurers  are  liable  for  it.  But  the  collision  causes  the  ship  insured  to  do 
some  damage  to  the  other  vessel;  and  whenever  this  effect  is  produced,  both 
vessels  being  in  fault,  a  positive  rule  of  the  court  of  admiralty  requires  the 
damage  done  to  both  ships  to  be  added  together,  and  the  combined  amount 
to  be  equally  divided  between  the  owners  of  the  two.  It  turns  out  that  the 
■hip  insured  has  done  more  damage  than  she  has  received,  and  is  obliged  to 
pay  the  owners  of  the  other  ship  to  some  amount,  under  the  rule  of  the  court 
of  admiralty.    But  this  is  neither  a  necessary  nor  a  proximate  effect  of  the 
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perila  of  the  lea;  it  grows  out  of  an  arbitrary  proyiaion  in  the  law  of  naUooB, 
from  Tlewa  of  general  expediency,  not  as  dictated  by  nataral  jnatioe,  nor 
(poflsibly)  quite  oonsiatent  with  it;  and  can  no  more  be  charged  on  the  nnder- 
writers  than  a  penalty  incurred  by  contrayention  of  the  revenue  laws  of  any 
particalar  state,  which  was  rendered  inevitable  by  perils  insured  against." 
Two  years  afterwards  the  case  of  Peters  v.  Warren  Ins,  Co,,  3  Sumn.  389, 
arose,  and  was  decided  by  Mr.  Justice  Story.  The  ship  PanigoD,in8nred  in 
a  certain  amount  by  the  defendants  against  the  perils  of  the  sea,  while  pro- 
ceeding down  the  Elbe  collided  with  a  galiot  and  sunk  her,  and  also  soflered 
some  damage  herself.  The  Paragon  was  libeled  in  the  marine  court  of  Ham- 
burg; but  the  court  decided  that  the  collision  was  not  the  result  of  fault  or 
carelessness  on  either  side,  and  therefore,  by  the  marine  law  of  Hambug, 
the  loss  was  borne  equally.  It  was  held  that  the  contributory  amount  which 
the  Paragon  was  obliged  to  pay  to  the  owners  of  the  galiot  on  account  of  the 
collision  was  a  direct,  positive,  and  proximate  effect  of  the  accident  in  such 
sense  as  to  render  the  defendants  liable  therefor  upon  the  policy.  This  de- 
cision was  unanimously  affirmed  by  the  supreme  court  of  tiie  United  States 
in  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99.  The  next  case  in  point  of  time  was 
Bale  V.  Wathingtan  Ins.  Co,,  2  Story,  176.  The  ship  Ck>lumbia,  in  sailing 
down  St.  George's  channel,  by  the  fault  or  mistake  of  her  mate  and  crew, 
came  in  collision  with  the  English  bark  Ritchie,  by  which  both  vessels  sus- 
tained damage.  The  master  of  the  Columbia,  td  prevent  a  proceeding  in  rem 
in  the  English  high  court  of  admiralty,  paid  the  owners  of  the  Ritchie  a  cer- 
tain sum,  by  way  of  comp{t>mise  for  the  damage  sustained  by  the  latter  vessel 
Mr.  Justice  Story  again  held  that  the  underwriters  on  the  Columbia  were  liable 
for  the  sum  so  paid;  the  amount  paid  for  the  oolUsion  was  a  loss  oocuiring  to 
the  owner  from  the  peril  insured  against;  and  the  collision  was  the  proximate 
canse  of  the  loss.  Mr.  Justice  Story,  in  this  series  of  American  caaes»  dis- 
sented from  the  poeitxon,  as  taken  in  i>e  Vaux  v.  Salvador,  svtpra. 

In  Sherwood  v.  General  Mutval  Ins.  Co,,  1  Blatchf.  251,  where  the  brig 
Bndly,  insured  by  the  defendants  against  perils  of  the  sea,  through  n^li- 
gence  and  misconduct  in  her  management  and  navigation,  collided  with  the 
schooner  Virginian,  by  which  the  latter  was  sunk,  and  with  her  cargo  totally 
lost,  and  for  which  damages  were  recovered  against  the  Emily,  it  was  held,  on 
the  authority  of  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99,  that  a  policy  of  insur- 
ance against  perils  of  the  sea  comprehends  the  damages  paid  by  the  insured 
vessel  to  the  other  in  consequence  of  the  collision.  This  case  was  reversed 
in  GeiieraX  Mutual  Ins.  Co.  v.  Sherwood,  14  How.  351,  Mr.  Justice  Curtis, 
who  had  been  of  counsel  for  the  defendants  in  Hale  v.  Washington  Ins.  Co., 
2  Story,  176,  and  in  the  principal  case,  saying:  '*The  argument  is,  that  col- 
lision, being  a  peril  of  the  sea,  the  negligence  which  caused  that  peril  to 
occur  is  not  to  be  inquired  into;  it  lies  behind  the  peril  and  is  too  remotOi 
This  is  true  when  the  loss  was  inflicted  by  collision,  or  was  by  law  a  neces- 
sary consequence  of  it.  The  underwriter  can  not  set  up  the  negligence  of  the 
Nervants  of  the  assured  as  a  defense.  But  in  this  case  he  does  not  seek  to  go 
behind  the  cause  of  loss,  and  defend  himself  by  showing  this  cause  was  pro- 
duced by  negligence.  The  insured  himself  goes  behind  the  collision,  and 
shows,  as  the  sole  reason  why  he  has  paid  the  money,  that  the  n^ligence  of 
his  servants  compelled  him  to  pay  it.  It  is  true  that  an  expense  attached  by 
the  law  maritime  to  the  subject  insured,  solely  as  a  consequenoe  of  a  peril, 
may  be  considered  as  proximately  caused  by  that  periL  But  where  the  ex- 
pense is  attached  to  the  vessel  insured,  not  solely  in  consequence  of  a  peril* 
but  in  consequence  of  the  misconduct  of  the  servants  of  the  assured,  tht 
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peril  per  m  is  not  the  eflScient  cause  of  the  loss,  and  can  not  in  any  jost  sense 
be  considered  its  proximate  cause.  In  such  a  case  the  real  cause  is  the  neg- 
ligence, and  unless  the  policy  can  be  so  interpreted  as  to  insure  against  all 
losses  directly  referable  to  the  negligence  of  the  master  and  mariners,  such  a 
loss  is  not  covered  by  the  policy.  We  are  of  the  opinion  the  policy  can  not 
be  so  construed.  Where  a  peril  of  the  sea  is  the  proximate  cause  of  the  loss, 
the  negligence  which  caused  that  peril  is  not  inquired  into;  not  because  the 
underwriter  has  taken  upon  himself  all  risks  arising  from  negligence,  but  be- 
cause he  has  assumed  to  indemnify  the  insured  against  losses  from  particular 
perils,  and  the  assured  has  not  warranteil  that  his  servants  will  use  due  care 
to  avoid  them.  *  *  *  So  far  as  the  brig  Emily  was  herself  injured  by  the 
oollision,  the  cause  of  the  loss  was  the  collision,  which  was  a  peril  insured 
against,  and  the  assured,  showing  that  his  vessel  suffered  damage  from  that 
cause,  makes  a  case  and  is  entitled  to  recover.  But  he  claims  to  recover,  not 
only  for  the  damages  done  to  his  vessel,  which  was  insured,  but  for  damages 
done  to  the  other  vessel  not  insured.  To  entitle  himself  to  recover  these,  he 
must  show  not  only  that  they  were  suffered  by  a  peril  of  the  sea,  but  that 
the  underwriter  is  responsible  for  the  consequences  of  that  peril  falling  on  a 
vessel  not  insured.  It  is  this  responsibility  which  is  the  sole  basis  of  his 
claim,  and  to  make  oat  this  responsibility  he  does  not  and  can  not  rest  upon 
the  occurrence  of  a  collision;  this  affords  no  ground  for  this  claim;  he  must 
show  a  particular  cause  for  that  collision,  and  aver  that  by  reason  of  the  ex- 
istence of  that  cause,  the  loss  was  suffered  by  him,  and  so  the  underwriter 
became  responsible  for  it.  This  negligence  is  therefore  the  fact  without 
which  the  loss  would  not  have  been  suffered  by  the  plaintiff,  and  by  its  oper- 
ation the  loss  is  suffered  by  him.  In  its  strictest  sense  it  causes  the  loss  to 
the  plaintiff.  The  loss  of  the  owners  of  the  Virginian  was  occasioned  by  a 
peril  of  the  sea  by  which  the  vessel  was  injured.  But  nothing  connects  the 
plaintiff  with  that  loss,  or  makes  it  his,  except  the  negligence  of  his  servants. 
Of  his  loss  this  negligence  is  the  only  eflBcient  cause,  and  in  the  sense  of  the 
law  it  is  the  proximate  cause.  *  *  *  It  has  been  urged  that  in  the  case 
of  the  Flaragon,  Peters  v.  Warren  Ins.  Co,^  14  Pet.  09,  this  court  adopted  a 
rule  which,  if  applied  to  the  case  at  bar,  would  entitle  the  insured  to  recover. 
Bat  we  do  not  eo  consider  it.  It  was  there  determined  that  a  oollision  with- 
out fault  was  the  proximate  cause  of  that  loss.  Indeed,  unless  the  operation 
of  law,  which  fixed  the  lien,  could  be  regarded  as  the  cause  of  that  loss, 
there  was  no  cause  but  the  collision,  and  that  was  the  peril  insured  against. 
We  are  aware  that  in  the  case  of  Hole  v.  Wcuhington  Ins.  Co.,  2  Story,  Mr. 
Justice  Story  took  a  different  view  of  this  question,  and  we  are  informed  that 
the  supreme  court  of  Massachusetts  has  recently  decided  a  case  [the  princi- 
pal case]  in  conformity  with  his  opinion,  which  is  not  yet  in  print,  and  which 
we  have  not  been  able  to  see.  But  with  great  respect  for  that  eminent 
judge,  and  for  that  learned  and  able  court,  we  think  the  rule  we  adopt  is 
more  in  conformity  with  sound  principle  as  well  as  with  the  practical  inter- 
pretation of  the  contract  by  underwriters  and  merchants,  and  that  it  is  the 
safer  and  more  expedient  rule.'* 

The  case  of  McUhews  v.  Howard  Ins,  Co.,  13  Barb.  234,  where  a  steam  pro- 
peller, navigating  the  St.  Lawrence  river  and  the  great  lakes,  was  insured  by 
the  defendants  against  the  perils  of  the  lakes,  rivers,  canals,  etc.,  collided, 
through  the  negligence  of  her  master  and  crew,  with  a  bark,  and  iojurcd 
the  latter,  followed  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99,  and  ffaU  v.  Va^h- 
ington  Ins,  Co.,  2  Story,  170»  and  held  the  defendants  liable  for  the  amount 
which  the  propeller  paid  or  became  liable  to  pay  for  the  injuries  to  the  bark; 
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but  pending  the  appeal  of  this  case,  Oeneral  Mutual  Ins.  Co,  v.  Sherwood,  14 
How.  351,  was  decided,  and  it  was  seen  fit  to  reverse  the  raling  of  the  lower 
court  in  MeUheufs  v.  Howard  Ins,  Co. ,  1 1 N.  Y.  9.  In  Strfel  y.  Augusta  Ins.  ete» 
Co,f  12  Rich.  13,  it  was  also  held  that  insurers  are  not  liable  for  the  damages 
which  the  owners  of  the  vessel  insured  were  compelled  to  pay  to  another  ves- 
sel, with  which  the  former  collides  through  the  negligence  of  the  master  and 
erew  of  the  insured  vessel,  the  court  saying  that  C^eneral  Mutual  Ins,  Co.  v. 
Sherwood,  supra,  "  takes  from  Nelson  v.  7^  Suffolk  Irjs.  Co.  the  only  author- 
ities on  which  it  rests."  Mr.  Phillips,  in  his  work  on  insnianoe,  disapproves 
of  the  rule  as  laid  down  by  Pettrs  v.  Warren  Ins.  Co.,  3  Snmn.  389;  S.  C,  14 
Pet.  99;  Hale  v.  Washinglon  Ins.  Co.,  2  Story,  176,  and  cases  following  them, 
approves  Oeneral  Mutual  Ins.  Co.  v.  Sherwood,  14  How.  351,  and  thus  states 
the  doctrine,  section  1 1 37  a:  "  The  underwriters  on  a  vessel  are  not  liable,  un- 
der insurance  against  perils  of  the  sea,  to  indemnify  the  insured  owner  for 
the  amount  he  has  been  liable  to  pay  to  the  owners  of  another  vessel  on  ac- 
count of  damage  to  the  latter  by  collision  through  the  fault  of  the  master  or 
mariners  of  either  or  both  of  the  vessels,  or  without  fault  on  either  side;** 
and  in  1  Pars,  on  Mar.  Ins.  554,  a  similar  view  is  taken  by  Mr.  Parsons, 
who  was  of  counsel  for  the  defendants  in  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99. 
However,  be  these  decisions  as  they  may,  the  courts  of  Massachusetts  refuse 
to  recede  from  the  position  taken  by  them  in  the  principal  case;  and  its  doc- 
trine was  approved  in  Waller  v.  Boston  d:  Hope  Ins.  Co.,  14  Gray,  288,  293, 
as  the  "  well-established  law  of  this  commonweath;"  and  in  BUmehard  v.  Equi' 
table  Safety  Ins.  Co.,  12  Allen,  386,  388,  and  Thwing  v.  Oreat  Western  Ins. 
Co.,  Ill  Mass.  93, 108,  the  court  declined  to  reconsider  the  question  there  re- 
garded by  it  as  settled.  Of  course  a  policy  of  insurance  may  provide  that  the 
underwriters  shall  be  liable  for  injuries  to  another  vessel  through  collision: 
See  Thompson  v.  Reynolds,  7  El.  ft  Bl.  172,  in  which  case,  however,  Lord 
Gampell  said:  "  It  is  clear  that  the  underwriters  are  liable  only  by  Tirtue  d 
the  special  clause.  ** 
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£8  OUSBZHO,  695.] 

BomniABT  ov  Lavd  is  Pkkbumid  to  bb  Middlb  ov  Highwat»  when  do- 
scribed  in  the  deed  as  running  northerly  a  certain  distance  to  the  high- 
way, and  thence  upon  the  highway;  and  the  fact  that  the  distance  when 
measured  carries  the  line  only  to  tiie  southerly  side  of  the  highway,  doss 
not  rebut  the  presumption. 

BlTABIAK    PbOFBIBTOB  SuBSTAMTIALLT  DiVBRTINO   WATBB00UB8By    by   80 

doing  encroaches  on  the  rights  of  a  proprietor  below,  who  may  maintain 
an  action  for  the  diversion,  although  he  sustains  no  present  damage 
thereby. 

LBODBLaTIVB  AOX  AUTHOBIZINO    CONSTBUCTION    BT  BlFABIAH    PBOPBOBTOB 

of  a  pipe  or  culvert  to  convey  a  watercourse  along  and  aoroM  a  highway 
does  not  affect  the  rights  of  a  proprietor  below  to  maintain  an  action  for 
diversion  thereby. 

Actios  on  the  oase  to  recoyer  cLamages  caiused  by  the  diTer- 
Bion  of  a  portion  of  the  water  of  a  natoral  wateroonrse.    The 
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case  was  sabmitted  to  the  court  on  a  statement  of  facts  sabstan- 
tially  as  follows:  The  wateroonrse  crosses  the  highway  from  the 
north,  opposite  the  plaintiff's  land,  runs  thence  several  rods  on 
the  south  side  of  the  highway,  between  the  traveled  i)art  and 
the  wall  of  the  land,  and  then  turns  south  and  runs  between 
the  plaintiff's  land  on  the  east  and  the  defendants'  land  on  the 
west,  into  a  creek.  On  this  land  west  of  the  plaintiff's  the  de- 
fendants have  erected  a  mill  or  factory;  and  on  another  piece  of 
land,  through  which  the  watercourse  flows,  on  the  north  side  of 
the  highway,  above  the  plaintiff's  land,  and  east  of  the  place 
where  the  watercourse  crosses  the  highway,  they  have  made  an 
excavation  and  formed  a  pond,  for  the  use  of  their  mill,  and 
built  a  dam.  The  defendants,  by  authority  of  an  act  of  the 
legislature,  constructed  a  pipe  or  cidvert  from  their  pond  along 
and  across  the  highway,  to  their  mill,  and  conformed  to  the 
requirements  of  the  act,  so  far  as  the  size  of  the  pipe  and  man- 
ner of  placing  it  in  the  ground  were  concerned;  and  they  have 
occasionally  drawn  water  through  the  pipe,  but  at  no  time  in 
such  quantity  as  to  prevent  its  accustomed  use  by  the  plaintiff. 
The  northern  boundary  of  the  plaintiff's  land  is  described,  in  a 
deed  under  which  she  claims  title,  as  *'  running  northerly  seven 
poles  to  the  county  road,  and  from  thence  upon  the  road  twenty- 
two  poles  to  the  firsirmentioned  bound."  The  seven  rods  tea> 
minate  at  the  old  wall  formerly  constituting  the  southern 
boundary  of  the  road,  and  the  watercourse  is  north  of  this  wall 
and  within  the  southern  half  of  the  highway.  The  plaintifl 
^claims  only  nominal  damages. 

T.  B.  NewhaU,  for  the  plaintiff. 

J.  O.  SHckney,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  Two  questions  axe  presented  in  this 
case.  The  first  is  whether  the  plaintiff  has  title  to  the  half  of 
the  highway,  along  which  the  stream  in  controversy  runs;  if  she 
has,  it  being  conceded  that  the  brook  lies  wholly  south  of  the 
middle  of  the  highway  at  that  place,  it  must  of  course,  for  some 
extent,  pass  wholly  through  the  land  of  the  plaintiff. 

The  northern  boundary  of  the  plaintiff's  land  is  described,  in 
A  deed  from  which  she  derives  her  title,  as  ^*  running  northerly 
seven  poles  to  the  counly  road,  and  from  thence  upon  the  road 
twenly-two  poles  to  the  first-mentioned  bound."  The  ordinary 
construction  of  such  a  deed,  to  the  highway  and  from  thence 
aipon  the  highway,  would  oany  the  land  to  the  middle  of  the 
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hig^iwaj.  Sooh  is  tiie  estaUiahed  pzeBciinption,  governing  the 
oonstmciion  of  a  deed,  in  the  abeeucp  of  controlling  words: 
Ohaiham  t.  Bravnerd^  11  C!onn.  60;  Chatiipiui  v.  Fendleion,  13 
Id.  28;  Bucknam  r.  Bueknam,  12  Me.  468;  1  U.  S.  Dig., 
Boundaries,  8. 

The  only  oiromnstanee  relied  on  to  control  this  presomption, 
is  the  fact  foond  in  the  case,  that  in  measuring  the  distance 
from  the  last-named  boundary,  in  the  description,  to  the  road, 
it  is  in  fact  seyen  rods  to  the  southerly  side  of  the  road,  there 
indicated  liy  a  stone  wall,  between  which  and  the  trayeled  part 
of  the  road  the  brook  runs  for  a  little  distance,  and  then  turns 
in  a  southerly  direction,  enters  the  plaintiff's  land,  and  runs 
through  it  to  its  outlet  in  a  salt-water  creek.  But  the  court  are 
of  opinion  that  this  fact  does  not  rebut  the  strong  presumption 
that  boundary  on  a  highway  is  ad  /Sum  vies.  The  road  is  a 
monument;  the  thread  of  the  road,  in  l^;al  contemplation,  is 
that  monument  or  abuttal.  By  a  well-known  rule  of  construc- 
tion of  deeds  and  other  instruments,  calling  for  localities, 
measurements  will  yield  to  monuments.  Suppose  this  had  been 
northerly  to  the  center  of  the  highway,  there  measuring  seven 
rods,  and  it  in  fact  measured  nine  xods,  no  doubt  this  would 
haye  passed  the  soil  to  the  center  of  the  road.  Land  may  no 
doubt  be  bounded  by  the  side  of  a  highway,  but  it  must  be  done 
in  clear  and  distinct  terms  to  control  the  ordinary  presumption. 
Perhaps  this  point  is  not  yery  material  to  the  present  case,  be- 
cause it  is  conceded  that  from  the  highway  it  runs  exclusively 
through  the  plaintiff's  land;  but  as  it  is  made,  and  as  perhaps 
it  makes  the  result  more  clear  and  satia&Kstory,  we  have  exam- 
ined it  vrith  the  above  result. 

2.  Taking  this  to  be  so,  the  defendants,  by  excavating  an  arti- 
ficial pond  or  reservoir,  on  their  own  land,  on  the  north  side  of 
the  road,  and  placing  a  dam  across  the  brook  to  raise  the  vrater 
in  that  reservoir,  and  thence  by  a  culvert  or  pipe  taking  the  wa- 
ter from  the  reservoir,  along  and  across  the  road  and  into  their 
own  land,  and  conducting  it  thence  to  their  mills,  from  which  it 
is  discharged  into  the  salt  water  below  the  plaintiff's  land,  have 
effectually  diverted  a  large  portion  of  the  entiro  volume  of  the 
water  of  the  brook  from  the  plaintiff's  land. 

This  was  an  unwarrantable  and  injurious  use  of  a  common 
right  to  a  VTatercourse,  running  in  its  natural  channel,  through 
the  lands  of  several  different  proprietors.  The  rule  of  law  is 
well  settled,  that  each  of  such  proprietors  has  a  right  to  a  rea- 
sonable and  beneficial  use  of  the  current  as  it  passes  through 
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his  own  land;  but  he  has  no  right  to  diyert  or  ooirapt  it,  so  as 
to  prevent  the  proprietor  below  him  from  having  and  enjoying 
the  same  use,  for  all  usual  and  beneficial  purposes.  This  sub- 
stantial diversion  of  the  watercourse,  therefore,  was  unwarranted 
by  any  right  of  the  defendants,  as  proprietors  above,  was  an  en- 
croachment on  the  rights  of  the  plaintiff,  and  prejudicial  to  her 
estate.  And  although  the  plaintiff  has  sustained  no  present 
damage,  be(ykuse  she  has  had  no  mill  upon  it,  or  otherwise  used 
it  for  any  agricultural  or  manufacturing  purpose,  yet  such  di- 
version would  prevent  such  beneficial  use  of  it  hereafter,  and 
thus  impair  the  value  of  the  estate.  It  is  therefore  a  case  where 
an  action  can  be  maintained  to  vindicate  [the  plaintiff's  right, 
and  to  prevent  a  loss  of  it  by  adverse  possession  and  lapse  of 
time. 

Even  where  it  has  been  considered  that  a  riparian  proprietor 
had  authorify  to  make  use  of  the  stream  for  purposes  of  irriga- 
tion, and  thus  by  that  use  divert  a  portion  of  it,  it  has  been 
held  under  the  condition  that  such  diversion  was,  under  all  cir- 
cumstances, a  reasonable  use  of  the  stream,  and  that  th^  sur- 
plus of  the  water  thus  used  must  be  returned  into  its  natural 
channel.  These  cases  cany  a  strong  implication  that  a  diver- 
sion of  the  entire  stream,  or  of  a  considerable  part  of  it,  is 
prejudicial  to  the  proprietor  below,  and  not  justifiable:  WesUm 
V.  Mden,  8  Mass.  136;  Colbum  v.  Richards,  13  Id.  420  [7  Am. 
Deo.  160];  Cook  v.  Eua,  8  Pick.  269  [15  Am.  Dec.  208];  Embrey 
V.  Owen,  6  Exch.  858. 

8.  We  have  not  considered  the  act  of  the  legislature  as  having 
any  effect  on  the  rights  of  the  plaintiff.  It  seems  to  have  been 
made  alio  intuitu,  and  solely  as  a  license  to  the  defendants  to 
make  a  certain  use  of  the  highway,  which  would  otherwise  have 
been  a  public  nuisance. 

Judgment  for  the  plaintiff  for  one  dollar  and  costs. 


Bo0ia>ABT  ON  Stbbxt  OB  HiOHWAT,  WHBN  INCLUDES  Sams:  See  Jackton 
▼.  Hathaway,  8  Am.  Dee.  263;  SibUff  v.  HMen,  20  Id.  521;  Van  (y Linda  v, 
Loihropt  32  Id.  261,  262.  The  principal  caae  was  cited  in  Paine  ▼.  Woods, 
108  Mass.  171,  as  repudiating  the  doctrine  of  Tyler  v,  Hammond,  11  Pick. 
103,  that  the  bonndary  by  a  highway  generally  extended  only  to  the  margin 
of  the  way;  and  in  Low  v.  TibbetU,  72  Me.  94,  as  somewhat  ezpUining  and 
restricting  the  apparent  force  of  the  latter  case,  and  of  Sibley  v.  Holden,  20 
Am.  Dec.  521.  It  was  cited  in  City  of  Boston  v.  JOehardson,  13  Allen,  152, 
to  the  point  that  however  earlier  cases  in  Massachusetts  may  haye  decided, 
the  settled  law  of  the  commonwealth  established  by  more  recent  dedsiona  is 
that  a  deed  boanding  land  generally  by  a  highway,  with  no  reetriotion  or 
eootroDing  words,  ooiiTeys  the  grantor's  title  in  the  land  to  the  middle  of  the 
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highway.  The  nile  as  thus  stated  is  similarly  laid  down  on  the  same  aa* 
thority  ia  MoOesf  ▼.  Sargeni,  119  Mass.  235;  Moody  ▼.  Palmer,  50  OaL  37; 
Paul  V.  Carver,  26  Pa.  St.  225;  and  see  Maton  v.  ffoU,  1  Allen,  46;  and 
it  makes  no  difference  that  the  measurement  of  the  distance  set  forth  brings 
the  line  only  to  the  side  of  the  highway:  PanU  v.  Carver,  Id.  226;  MaUfy  t. 
Sargent,  mtjprtk.  In  PkUUpg  ▼.  Bowera,  7  Gray,  24,  Shaw,  C  J.,  nses  the  fol- 
lowing langnage:  "In  infeiring  the  intent  of  the  parties  to  include  in  the 
grant  the  fee  to  the  middle  line  of  the  way,  from  expressions  used,  posnbly 
some  distinction  may  be  made  between  a  case  where  the  land  is  described  as 
*  ying  or  bounding  on  a  way,  and  where  it  ii  described  as  pinning  '  to  a  wajr*  and 
thence  '  by  the  same  way,*  especially  if  in  the  former  there  are  any  woids  in- 
dicative of  an  intent  that  the  grantee  shall  have  a  right  to  use  the  way  rather 
than  the  fee  of  the  land  under  it.  But  whatever  may  have  been  the  flnctoa- 
tion  of  opinion  on  this  subject,  as  to  one  point  it  has  lately  been  adjudged 
that  in  the  latter  of  the  above  supposed  cases,  where  a  line  is  given  running 
'to  the  road,  and  thence  by'  the  road,  it  extends  to  the^icm  viae,  or  middle  of 
the  road;  and  that  this  inference  is  not  controlled  by  the  measurement  of 
distances,  showing  that  such  measurement  would  extend  only  to  the  fence  ou 
the  side  of  the  road,"  citing  the  principal  case.  The  learned  chief  justice 
also  further  cites  this  case  (p.  25),  to  the  point  that  where  lots  granted  are  de* 
scribed  as  running,  after  other  courses,  "to  a  street  one  rod  and  a  half  wide, 
thence  northerly  by  said  street,"  this  would  seem  to  carry  the  grant  of  the 
fee  to  the  middle  line  of  the  street;  and  (p.  26)  he  says:  "The  rule  as  laid 
down  and  applied  in  the  case  of  Newhall  v.  Jreeon  was  so  held  in  regard  to  a 
public  highway.  That  the  same  rule  would  be  applied  when  the  line  runs  to 
a  private  way,  I  believe  has  not  been  expressly  adjudged,  though  the  case 
Bcems  to  be  analogous."  The  chief  justice  seems  afterwards  to  have  dispelled 
his  doubts  with  reference  to  boundaries  upon  private  ways,  for  in  Peck  v. 
Denmaton,  121  Mass.  18,  he  lays  down  the  following  broad  rule,  citing  the 
principal  case,  with  others:  "The  general  rule  is  well  settled  that  a  boundary 
on  a  way,  public  or  private,  includes  the  soil  to  the  center  of  the  way,  if 
owned  by  the  grantor,  and  that  the  way  thus  referred  to  and  understood  is  a 
monument  which  controls  courses  and  distances,  unless  the  deed  by  explicit 
statement  or  necessary  implication  requires  a  different  construction."  A  con- 
veyance of  land  "be^^nning  at  an  angle  in  the  stone  wall  on  the  easterly  side 
of  the  aforesaid  road,"  thence  running  around  the  rear  of  the  lot  granted  "to 
a  stake  and  stones  at  the  aforesaid  road,  thence  northerly  on  the  line  of  said 
road  to  the  first-mentioned  bound,"  excludes  the  road;  SffUtk  v.  Slocomb,  9 
Gray,  88,  distinguishing  the  principal  case,  in  that  in  the  latter  the  boundary 
was  "to  the  road"  and  "on  the  road." 

BOUNDAST  ON  StRSAM,   WHEN    EZTXNDS  TO    MIDDLE  OF   SaMS:    Middle- 

tL^,  «.  Pritchard,  38  Am.  Dec.  112,  and  cases  in  note  thereto. 

BJ7ABIAN  Rights. — ^The  right  of  each  proprietor  to  the  natural  and  unin- 
terrupted flow  of  the  stream,  in  the  absence  of  any  adverse  right  acquired,  ii 
well  setted:  Gardner  v.  Neioburgh,  7  Am.  Dec.  526,  and  note;  CoaUer  t. 
Hunter,  15  Id.  726;  Martin  y,  BigeUno,  16  Id.  696;  Society  etc.  v.  MorriaCoMA 
etc  Co.,  21  Id.  41;  Coopers,  WUliama,  22  Id.  745;  S.  C,  24  Id.  299;  Crooberr. 
Bragg,  25  Id.  555;  Buddington  v.  Bradley,  26  Id.  386;  Omelmny  v.  Jaggen, 
27  Id.  417;  Ten  Eyeh  v.  Delaware  df  B.  Canal  Co.,  37  Id.  233;  Evane  v.  Mer- 
rtfoeather,  38  Id.  106;  Plumleigh  v.  Dawson,  41  Id.  199.  But  this  right  is  sub- 
ject to  be  exercised  in  a  reasonable  nuuuier:  Merritt  v.  Brinkerhoff,  8  Id.  404| 
Blanchard  v.  Baker,  23  Id.  504;  Hoy  v.  SterreU,  27  Id.  313;  Evane  t.  Menri- 
weaUter,  38  Id.  106;  Norton  v.  Valentine,  39  Id.  220;  Wadeworth  v.  Tittoteon^ 
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Id.  391;  Phmleigh  ▼.  Datowm,  41  Id.  199;  Car^  v.  DamieU,  Id.  682;  Parker 
▼.  Ori9wold,42  Id.  739;  MUler  ▼.  MiUer,  49  Id.  546.  A  riparian  proprietor 
htm  no  right  to  injure  or  oormpt  water  to  the  injury  of  others:  LewU  ▼.  Stein^ 
60  Id.  177.  As  to  the  right  of  a  riparian  proprietor  to  reetore  a  stream  to  ita 
original  channel  after  its  diversion  by  a  freshet,  see  Woodbury  ▼.  Sharif  44 
Id.  341;  as  to  his  right  to  change  the  mode,  place,  and  quantity  of  his  previ- 
ous use,  see  WkUUrr  ▼.  Coeheco  Mfg,  Co,,  32  Id.  382;  Buddington  ▼.  Bradley, 
26  Id.  386.  And  see  MeCalmoiU  v.  Whitaker,  23  Id.  102,  as  to  the  water 
power  to  which  he  is  entitled.  A  riparian  proprietor  is  liable  for  the  diver- 
sion of  a  stream  by  his  agent,  though  such  diversion  is  forbidden  by  him,  if 
having  notice  that  it  is  being  made  he  makes  no  objection:  Evan9  v.  Mtrri- 
weather,  38  Id.  106.  See  Durinel  v.  Barnard,  48  Id.  607,  in  regard  to  the 
right  of  the  public  to  use  waters  which  have  been  diverted  from  their  aooos- 
tomed  channel;  Brown  v.  Chadboumt^  50  Id.  641,  as  to  a  riparian  owner's 
rights  where  the  stream  is  capable  of  being  used  to  float  logs,  rafts,  etc.;  and 
Heath  v.  WiUianu,  43  Id.  265,  and  note,  as  to  rights  acquired  by  prior  ap- 
propriation of  a  stream. 

Damaobs  pob  DnrsBsioN  or  Stream. — ^Damage  is  presumed  from  the  di- 
version of  a  stream:  Plundetgh  v.  Daao&on,  41  Am.  Dec.  199.  The  right  of  a 
riparian  proprietor  to  recover  for  damages  exists,  although  no  particular  or 
actual  damage  has  been  sustained  by  reason  of  the  diversion,  and  although 
at  the  time  thereof  no  beneficial  use  of  the  stream  was  made:  Parker  v.  Oris- 
wold,  42  Id.  739.  Damages  for  nuisance  in  diverting  water  can  only  be  given 
for  injuries  actually  sustained  prior  to  the  commencement  of  the  suit:  TItayer 
V.  Brooke,  49  Id.  474. 

Statutb  Autboriziko  Owners  to  erect  piers  and  bulkheads,  and  fill  up 
the  river-bed  in  front  of  their  lands,  does  not  justify  them  in  closing  up  the 
space  between  the  river  and  the  end  of  a  street  which  ran  over  their  land, 
so  as  to  obatmct  the  passage  from  such  street  to  the  river:  People  v.  Lambier, 
47  Am.  Deo.  273. 

MisoBLLAHBOUs  G1TATIOH8  OF  PRINCIPAL  CASE.—dted  AppUUmY.  FuUer- 
ton,  I  Gray,  194,  to  the  point  that  one  making  an  unauthorized  use  of  another's 
land,  over  which  he  has  a  right  of  way,  is  liable  for  nominal  damages,  although 
the  owner  of  the  land  thereby  sustains  no  actual  damage;  and  see  Howee  y. 
Cfruth^  131  Mass.  216.  Where  the  east  side  of  a  road  was  made  the  east  side 
of  a  lot  conveyed,  the  deed  oonveyed  the  fee  in  the  road  subject  to  the  public 
easement,  if  any,  then  existing  in  it;  and  the  description  of  the  road  as  a 
town  road,  with  a  restricted  covenant  against  incnmbranoes,  implied  that  the 
land  was  snl^eot  to  the  public  easement,  except  so  far  as  the  road  had  be«i 
diioontiBiied  by  the  proper  anthoritiea:  Leomard  ▼.  Adame^  119  Id.  867. 
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Ailif  niifflfi  ftrtifiofaL  580. 

by  aflUiig  pertooal  to  TCiJ  atteta^  (W. 

confiMJon  of  goods,  689. 

definedtSSS. 

ioe,  to  whom  belongi,  688. 

increMe  of  animals,  to  ▼horn  ^'•'^^■^fT,  9BL 

mixed,  507. 

DAtanl,  daanfied,  684. 

title  by,  683^97. 

trees,  to-whom  belong,  688. 
AonoN  pending  in  another  state  ean  not  bo  pleadsd  im 
Abministratob,  bankmptoy  as  a  disqnalifioation,  OXL 

gambler  is  inoompetent  to  be,  621. 

inability  to  read  and  write  is  a  disqpialifiostioa,  (SSL 

minor  ean  not  be,  521. 

partner  can  not  be,  521, 

who  incompeteiit  to  be,  521, 
AffiMALS,  increase  of  mortgaged,  686. 

increase  of,  to  whom  belongs,  584. 
JtencnrxEMT  for  creditors,  marshaling  anoto  •■  Wtwm 
nership  creditors,  208i 

of  judgments,  387-369. 

of  part  of  note  or  demand,  498. 
Ano&NXT,  commimications  made  to  psnon  snppositg  bo  W  M^  IML 

oommnnicatioiis  made  to  student  in  office  ofl^  738* 
AucnoNEKB,  liability  of,  for  selling  stolen  goods,  S06w 

Bahkbuftot,  discharge  in,  effect  of,  718. 

BouvDABT  extends  to  middle  of  road,  stvseli  or  pttfate  Viqr»  Mb 

Chxck  having  no  dollar  mark  or  sign,  86. 
OoLOB  ov  TiTUE,  defined,  357. 
OovrusiON  OF  QooDS,  accidental,  604. 

arising  from  consent  of  parties,  6901 

srising  from  tortioos  act,  601. 

defined,  689. 

innocent  or  mistaken,  693. 

sabject  to  mortgage,  595. 
CovnuLur,  partly  performed,  reoorery  on,  479. 
CoTXNAifT  of  non-claim,  estoppel  arudng  from,  836,  830L 
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Damaou  for  dlTwting  tnde  or  custom,  727. 
DiDiGATiON  of  land  may  be  limited  to  ipeQlfio  OMi^  79L 
Dkfdiition  of  color  of  title,  367. 
.  of  oonfuaion  of  gooda,  689. 

of  false  impriflODment,  258. 

of  title  by  aooession,  683. 

of  luniry,  400. 
DoMioiLB  of  minor,  68. 

Easbment,  extinguiahment  by  nnion  of  title  and  poMiwrion,  7tfb 
EnoTMKNT,  judgment  in,  effect  on  after-aoqnired  titles  646. 

judgment  in,  effect  on  running  of  atatato  of  limitationa,  646^413^ 

recovery  of  diaiinct  part  on  auit  for  the  whole,  415-410. 

recovery  of  undivided  part  on  suit  for  the  whole,  416,  417* 

verdict  for  part,  certainty  required,  417. 

verdict  for  undivided  part,  418. 
BQumr,  laches  are  discouraged  in,  130. 

laches  of  stockholders,  132. 

laches  of  stockholders,  when  no  ground  for  denying  nUaf,  11^  IflL 

specific  performance,  laches  as  bar  to  suit  for,  132. 

specific  performance,  laches  waiver  of,  134. 

specific  performance,  laches  when  not  a  bar  to»  13^ 

stale  demands,  130. 
ESviDENGE,  declaration  of  deceased  owner,  741. 

declaration  of  tenant  showing  under  whom  he  held,  741. 

of  what  witness  understood  from  a  certain  conversatlony  74L 

omu  proband!  in  action  for  breach  of  covenant  of  selain,  MIL 
EzxcfunoN  Sauc,  purchaser  how  protected  by  registntioik  lawi^ 
BxxouTOB,  alien  may  be,  $18. 

corporation  can  not  be,  618. 

improvidence  as  a  disqualification,  620. 

idiots  and  lunatics  may  not  be,  518. 

incompetency  as  a  disqualification,  620b 

infant,  appointment  of,  as,  518. 

insolvency  no  disqualification,  619l 

married  woman,  whether  may  be,  518. 

persons  who  may  be,  618-520. 

security,  exacting  from,  620. 

Wamjse  Imprisonmeztt,  actions  for,  fonn  of, 
damages  in  actions  for,  270. 
defined,  258. 

evidence  in  actions  for,  270. 
gravamen  of  offense  of,  258. 
indictment  for,  269. 

liability  for  arrest  without  warranty  208, 
liability  of  magistrate,  263. 
liability  of  military  officer,  262. 
liability  of  officer  making  arrest,  266. 
liability  of  party  assisting  in  arrest,  207* 
liability  of  party  procuring  arrest,  260L 
liability  of  physician,  261. 
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Falsi  Imprisonment,  magistrate,  liability  of,  for,  263, 2M» 

may  be  in  one's  own  house,  259. 

military  and  naval  officers'  liability  for,  262. 

military  and  naval  officers'  liability  for  hsxshiMSS  of  sahofd1iuitss»  268. 

miscellaneouB  instances  of,  268. 

officer,  liability  for,  266,  267. 

officer,  liability  of  person  assisting,  267. 

physician  making  false  certificate  of  Innaoy,  26L 

pleadings  in  actions  for,  269. 

requisites  of,  259. 

violence  not  essential  to,  259. 
Fishery,  rights  of  public  in,  769. 

Qabnishment,  l£.quiries  by  garnishee  respecting  prowwlfaff,  406L 

of  money  collected  under  execution,  409. 
Grand  Jubt,  power  of,  to  compel  attendance  of  witnesses,  763. 

fliOHWAYs,  adjacent  lands,  right  of  travelers  to  go  over,  in  osM  of  iMOMrity, 
731-734. 
banks  of  rivers  as,  732. 

person  knowing  of  defects  in,  can  not  recover  for  injuries,  408. 
right  of  traveler  to  make  breaches  in  adjacent  fence,  732. 
Husband  and  Wite,  liability  of  husband  after  wife  has  obtained  decree  lor 
alimony,  492. 
liability  of  husband  for  legal  services  rendered  for  Mrife,  4922. 

lOB,  to  whom  belongs,  586. 
iNDidUENT,  amending  caption  of,  151. 

caption  of,  what  must  state,  151. 

for  false  imprisonment,  269. 
Invant,  domicile  of,  58. 
Injunction  against  trespass,  681. 

Insolvent  Law,  discharge  under,  effect  on  non-residents,  728. 
Insurance  by  mortgagee  for  benefit  of  himself  and  mortgagor,  097. 

collision,  liability  of  insurer  for  damages  assessed  against  assnvsd  vessel 
on  account  of,  787-790. 

interest  of  mortgagee  is  subject  of,  693. 

mortgagee,  extent  to  which  he  may  recover,  695. 

mortgagee,  character  and  nature  of  insurance  by,  693. 

mortgagee,  rights  of,  when  lie  insures  independently  of  mortgagor,  603* 
695. 

mortgagee,  rights  of,  to  insurance  effected  by  the  mortgagor,  698. 

mortgagor  has  no  interest  in  insurance  effected  by  mortgagee,  696i 

negligence  of  the  assured,  787. 

representations,  when  deemed  wananties,  320. 

Judgment  against  one  co-trespasser  no  bar  to  an  action  agunst  the  ottmi^ 
205,206. 
assignment  by  transfer  of  land,  368. 
assignment,  effect  of,  at  common  law,  366. 
assignment,  effect  of,  under  statutes,  367^ 
assignment,  form  of,  367. 
assignment  for  tort,  367. 
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JuDOM EMT,  ■Bwignment,  liability  againgt  Miignnr  uiilBf  inm^ 
aanignment  may  be  by  parol,  968. 
assignment,  rights  of  assignee,  368. 
assignment^  when  opentes  as  a  satia£aotioii»  860. 
nil  debit  not  a  good  plea  to  action  on*  460. 
relief  in  equity  from,  466. 
reversal,  restitution  after,  454. 
what  may  be  assigned,  367. 

Laches,  as  a  bar  to  relief  in  equity,  130-184* 
LicicNSE,  by  parol,  to  cut  and  cany  away  wood,  167« 

by  parol,  to  mine,  608. 

by  parol,  to  use  water,  167. 

revoking,  166. 

when  irrevocable,  166. 
Limitation,  effect  of  judgment  in  ejectment  on  ranniag  of  itiiiili  ilp  M^ 
647. 

Maoistbate,  liability  of,  for  false  imprisonment,  264. 
Mandamus  against  executive,  604. 

to  compel  removal  of  obstruction  in  street,  681. 
MoRTOAOE,  accession  to  goods  subject  to,  696. 

giving  mortgagor  permission  to  sell  and  replace,  60S. 

of  unfinished  articles,  688. 
MoRTOAOEE,  rights  of.  Under  insurance  of  property,  608-6081 

Negligexce,  complaint  in  action  for,  470. 

contributory,  knowledge  of  defect  In  highway,  460. 
Nuisance,  injunction  against,  361. 

stable,  when  is  a,  360. 

Offickr,  liability  of,  for  false  imprisonment,  266. 

Partition,  compensation  for  rent  in  arrear,  432. 

of  property  held  adversely,  432. 
Partnership,  lien  of  creditors,  how  affected  by  tnoisldn^  Ml 

lien  of  creditors,  iu  case  of  insolvency,  338. 
Patent,  how  construed,  411. 
Payment,  recovery  of  voluntary,  718. 

under  mistake  of  law  or  fact,  719. 

voluntary,  what  is,  718. 
Principal  and  Aoent,  signing  by  agent,  form  of,  720. 

suit  by  principal  on  contract  made  by  agent,  723. 
Private  Way,  right  of  traveler  to  go  over  adjacent  land,  Tttl 

Stale  Demands,  equity  does  not  enforce,  130-134. 
Statutes,  power  of  courts  to  inquire  into  passage  of,  466L 
Street,  boundary  line  generally  runs  to  oenter  of,  704. 
right  of  way  passes  by  deed  bounded  by,  681. 

Tenancy  in  Coumov  arising  from  confusion  of  gooda,  MOl 
Title  by  accession,  683-697. 

in  manufactured  articles,  686. 

means  of  acquiring,  classified,  683. 

to  fixtures,  688. 
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riTLitoiM»680L 

to  inontse  of  aninaU,  684. 

to  ptoture  pointed  to  order,  087. 

to  treat,  685. 
Tesu  belong  to  owner  of  land  on  which  rooti  groWf  Mk 

growing  on  diviaion  Uno«  to  whom  belongs  686. 

parol  sale  of,  686. 
Teispasskb,  judgment  against  one  doea  not  bar  action  i 

Judgment  againat  one,  WngifaK  role,  206. 

judgment  againat  one,  effect  of  taking  oat  macottoOt 

liability  of,  ia  joint  and  aeveral,  206. 

UavRT  defined,  400. 

judgment  may  bar  action  for  money  paid  aa,  401. 

recovery  of  money  paid  aa,  88,  401. 

recovery  of  money  paid  aa,  dedsiona  deayiag,  401. 

recoreiy  of  money  paid  aa  set-off  of,  402. 

Betting  off  against  principal  of  money  paid  as,  402. 

Wabxantt  of  quality,  implied  in  executory  oontractSi  i4lL 

of  quality,  vendee's  remedy  for  breach  of,  146. 

Wat  ov  Nionarnr,  right  to  go  on  adjolnli^g  land  la  oasaaf  cMnillMiC  IM 

Wmrns,  grand  jury's  power  over,  7681 
Am.  Dae  Toa.  Lrf-41 
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ABANDONMENT. 
See  CoNTBAOTS,  S-11. 

ABATEMENT. 
See  Pliadino  and  PKAoncit  2, 10^  11»  91 

ABOBTION. 
See  GBZMDf  AL  Law,  38,  39,  41,  42,  44, 48,  47. 

ACCESSION. 

Omnm  ov  PmniciPAL  Matbrials  AoquiSBg  bt  Bight  ov  AooBanoH  tlie 
ri^t  of  property  in  the  whole  where  the  meterUle  of  two  pecMMie  ere 
Baited  by  labor  into  e  joint  prodact.    Puld/er  t.  PagCf  582. 

See  Liens,  2. 

ACCESSARIES. 
See  Criminal  Law,  28i 

ACCOUNT. 
See  BzBOOTOBS  and  Administbators,  3,  6;  PABZHXBSHir,  t, 

ACKNOWLEDGMENTS. 
See  Statutb  or  Limitatiovs,  9. 

ACTIONS. 
Bee  AaKVOT,  6;  Amumpsit;  BANKRcnrrcT  and  Inboltbnot;  Contraotb,  2, 
0,  7;  Corporations,  3,  8;  Co-ten anot,  1;  Covenant;  Ejectment; 
Equitt,  2;  Executions,  6;  Husband  and  Wife,  5;  Judgments,  34, 35; 
Married  Women;  Neouoence;  Negotiable  Instruments,  5,  14;  Pht- 
sioiANs,  2;  Pleading  and  pRAcncE,  27;  Replevin;  Sales,  5,  6,  8,  9; 
^nBADB  Names,  1;  Trespass;  Trover;  Trusts  and  TRUsncEs;  Usurt; 
Waxbbooursbs,  1,  2. 

ADMINISTBATOBa 
See  EzaouTORS  and  Adminibtraxobs. 

ADBilSSIONS. 
Bee  BHEonsLy  9»  6;  Byidingb,  23,  27;  ParxnbbshiPs  18»  19;  Sobktbhip,  8. 
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ADVERSE  POSSESSION. 

1.  Ehtbt  uvdkb  Oolok  of  TmjE  is  SumaoofT  to  CSobbhtdtb 
HoLDDTO  or  pMBeMJop.    Beverly  v.  Burhe^  351. 

5.  Adykrsb  PomanoH  by  Fxbsonal  RiPBBmiTATiVB  datM  from  tlio 

menoament  of  hu  own  adrene  poaaomion,  and  not  from  thftt  of  the  do- 
oedent.     MoffbU  t.  BiieAanaii»  41. 
Iw  Adysbsx  PoBSiasiOK  u  QuxsnoN  to  be  detennmed  ezdnaivoly  by  tho 
jury.    Beverly  ▼.  Burke,  351. 

4.  Tbustex,  bt  Assbbtino  Adyxbsb  Sjqbt  to  Pbopkbtt,  Ota  not  dtnak 

bimaelf  of  the  character  of  trustee,  nor  rest  title  in  himself  until  aftar 
the  statute  of  limitations  has  run.    MoffaU  ▼.  BuchamoMf  41. 

6.  PossBanoir  is  not  Advbbsb  against  Ownxb  Ogcuftino  Pabs  of  the 

premises.    Marey  t.  SUmtt  736. 
Bee  Oo-TBiCANor,  2;  Dbbdb,  10;  Ejbctmbnt,  7;  EtxdbnoIk  27;  Pabxitiok,  S| 

Statdtb  ov  Limitations,  8. 

AFFIDAVITS. 
Bee  Kxw  Tbial,  2, 3;  Plbadino  and  Pbactfigb,  13. 

AGENCY. 

L  General  Bulb  is  that  Agents  can  not  Act  So  as  to  Bind  thbib  Pbot* 
0IPAL8  where  they  have  or  represent  interests  adverse  to  the  principals. 
Waimtl  ▼.  Beardony  245. 

5.  Dbbd  Ezboutbd  bt  Agent  in  his  Own  Name  is  a  nnUity  as  to  the  prind- 

pal,  and  the  most  that  could  be  made  of  it  would  be  a  mere  contract  to 

procure  a  oonYeyance,  but  as  such  it  is  not  binding  in  law  upon  the  prin- 

cipaL    FUher  v.  Salmon,  297. 
St  PowEB  OF  Attornet  TO  SiTTLE  UP  Mebcantilb  BUSINESS,  whlch  had 

been  conducted  in  the  name  of  the  principal,  does  not  confer  power  to 

purchase,  or  to  execute  a  note  for  the  purchase  price  of  real  estate. 

Id. 
i.  Bzboution  of  Sealed  Lease  bt  Authorized  Attobnet  Sioninohib  Own 

Name  **  tot  **  the  principal  (naming  him),  and  affixing  a  seal^  is  Talid. 

Muemy  t.  8eoU,  719. 
i.  BiTHEB  Principal  ob  Faotob  mat  Sub  for  Price  of  goods  sold  by  the 

latter,  though  the  principal's  name  was  not  disclosed.    lUU^  t.  Mer- 

riam»721. 
ib  CSoNTRAOS  Made  in  Foreign  Ck>UNTRT  by  an  agent  without  anthoiity^ 

which  is  afterwards  ratified  by  the  principal,  will  be  considered  as  made 

in  the  country  where  the  latter  resides.    Dord  t.  Amiui^s,  573. 
Bio  Attornet  and  Cuent,  5;  Auctions,  2;  Banxruttot  and  iNSOLTiNort 

3;  OoRPORATiON8»  3,  4,  6,  7;  Etidenge,  20;  Guaraett;  Statutb  ov 

LiMiTATfaNB,  7;  Taxation,  4;  Tboter,  5. 

ALIENS. 
See  Taxation,  1. 

ALTERATIONS. 
See  Insurance— Fire,  0. 
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AMENDMENTS. 
8m  CSuMDrAL  Law,  1, 2;  Evn>KircE,  11;  Exsoutions»  7|  FUUDiva  Ajn>  Piuo- 

noB,  20;  Rboobdb, 

ANCIENT  WKITINQS. 
See  EviDENcx,  9. 

ANIMALS. 
See  AssuiCFfiiT,  2. 

ANSWEBa 
Bit  AmmAtiuMmuvm^  iQ^  H;  BoHA  FiDE  PuBORAsna*  4;  Bqunvty  7}  TtMAmm 

Ain>  P&AcncB,  0,  12,  13. 

APPEALS. 
Bm  Actauhmmhi,  ^  8;  SxaounoNs,  3;  JmusDioxiOKt  ?«  8»  10-18|  Puu» 

XNO  AlO)  PSAOnOB. 

APPURTENANCES. 
See  DKSD8,  8;  EassmbntBi  7«  8. 

ARREST. 
See  CBmnrAL  Law,  15-17,  20;  TbsbpaMp  7. 

ASSAULT. 

See  JUBT  AKD  JUBOBS,  14. 

ASSESSMENTS. 
See  Taxation,  4-7. 

ASSESSORS. 
See  Taxation,  4-7. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

L  AaBioimxHT  iob  BxirxFiT  ov  Cbxditobs,  when  made  In  a  oonntry  where 
each  eedgmnente  are  legal,  will  be  valid  against  all  crediton  who  arv 
reddents  of  conntriee  governed  by  similar  laws.    I>ord  v.  Bimnnfiet  673. 

S.  AsBioNiaiiT  IOB  Benbfit  of  Cbeditobs,  when  made  in  New  York  and 
valid  there,  will  be  treated  as  valid  in  Louisiaiut.    Id, 

ASSIGNMENT  OF  CONTRACTS. 

AaBxmHT  TO  Pat  Sum  out  of  Notb  when  Collbotkd  is  Equitabui  As- 
SIONMXMT  of  snch  sum,  which  can  not  be  churned  as  asMts  of  the  estate 
of  the  insolvent  holder  of  the  note.    GaJUnger  v.  Pomeroy,  496. 
See  JuDOVXHTS,  87-41;  Licenses,  1;  Negotiable  Inbtbukxetb,  7. 

ASSUMPSIT. 

L  To  Bhabu  Owkeb  of  Goose  to  Waive  ToBxand  sae  in  ammpdj^  where 
they  have  been  wrongfully  taken  from  him,  the  goods  most  have  been 
eonverted  into  money.    SUotm  v.  Dillingham^  88. 
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i.  WnKRiSBixporChriPiBSONBBiAxiirroAHOTiiDi^lBpAsroBBfraiBtiB* 
to  time,  and  depMtnre  the  tame,  the  owner  of  the  eheep  oea  not^  of  hli 
own  mere  motion,  waive  the  tort  and  ane  in  oBmmpdl  for  the  paatozing  eC 
the  eheep;  to  anthoriae  him  to  do  thia,  there  moat  have  been  what  wovld 
amoont  to  the  eooaent  of  both  partiea  that  it  ahould  be  oonaidend  at  m 
matter  reating  in  oontract.    Id, 

Bee  C0VTRAOX8,  6;  Salbb,  8;  UamiT,  1«  & 

ATTAINT. 
Sea  JvBY  AKD  JuROBfl,  6,  7, 9^  12. 

ATTACHMENTS. 

1.  OtnciEB  ATTAomyo  Fropebtt  on  Mmn  PBoona  n  hov  BaKunmui 

lor  any  inegnUuity  of  another  officer  in  aelling  the  property  on  ezeoa* 

tion.    Ptnd  ▼.  Siamm,  75. 
S.  Whibx  OmoiB  18  Sxnr  Duynro  Hobsb  avd  Waoov  that  had  been 

attached  by  him,  the  jnry  may  infer,  in  the  abeenoe  of  proof  to  the  oon* 

tnury,  that  he  waa  removing  them  to  a  place  for  conveniently  keeping 

them  while  sabject  to  the  attachment.    Id, 
St  GABirisHKS  voT  LiABLB  nnleea  it  appears  that  he  had  "  property,  creditii 

or  effects  "  in  hia  poeseanon  belonging  to  the  defendant  in  the  attachment 

suit,  or  was  "  indebted  "  to  him.     Canon  v.  AUen^  148. 

i.  ^A*"***  OF    PB0III8B0BT  NOTB  NOT  LlABLB  UNDEB  GaBNISHEB  PBOGBI 

when  the  note  is  not  due,  and  not  shown  to  be  owned  by  or  in  the  poa- 
session  of  the  attachment  debtor  at  the  time  of  serving  the  garnishee 
proooss.    Id, 

flL  Qasnibhxk  mat  Inquibb  into  JuBisDicnoN  OF  CoiTBT  Ebndbbino  JUlMt- 
KBNT  against  defendant  in  attachment,  in  a  proceeding  on  writ  of  error 
to  reverse  the  judgment  pronounced  against  himself,  and  if  that  coort 
had  no  jurisdiction,  the  judgment  against  the  garnishee  will  be  reversed. 
Picrec  v.  Carleton^  405. 

&  Gabnibhbb  will  not  bb  Pbotboted  in  Payment  of  Judombnt  againal 
himself  baaed  on  void  proceedings  against  the  defendant  in  attachment. 
Id. 

7.  Judombnt  against  Defendant  in  Attachment  by  Cottbt  haying  Jubd- 
«    diction  can  not  be  attacked  by  the  garnishee,  for  he  is  protected  by  sudi 

Judgment,  but  only  by  the  defendant  in  a  direct  proceeding  for  the  par- 
pose.    Id, 

8.  When  Cebtifioatb  of  Pubucation  of  Notice  of  Pendency  of  Attach- 

ment shows  that  the  notice  was  published  in  due  time,  in  a  certain 
newspaper,  it  may  be  shown  by  parol  that  the  signature  thereto  is  that 
of  the  publishers  of  the  newspaper,  and  that  the  newspaper  is  published 
at  the  place  required  by  law;  and  the  appellate  court  will  preaome  thai 
this  was  done  to  the  satisfaction  of  the  lower  court.    Id, 

9.  SuBPLUB  Belonging  to  Defendant  and  in  Hands  of  Offiobb  after  aatia- 

faction  of  execution  may  be  reached  by  garnishment.    Id, 

10.  Answeb  of  Gabnishee  is  Deemed  Tbce  until  disproved  or  contradicted. 
Id, 

IL  JuDGMBNT  MUST  NOT  BE  GivEN  ON  Answeb  OF  Gabniehbb,  unleaB  it  dsvily 
niakea  him  chargeable.    Id, 

See  Judgments,  37-39;  Tbupass,  4,  fL 
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ATIBSTATIOir. 

ATTOBNEY  AND  CLIENT. 

L  AmnurxTay  CoamumMf  ajxd  Soucotobs  abb  nor  Pumirbii  id  Di* 
▼uxAly  witbcNit  the  anent  of  tlieir  olie&ts,  connrniniimliooi  waadm  to  IImm 
in  nferenoe  to  their  profawional  employiiieikt.    McLeUtm  t*  InrngfeOom^ 


f.  COKMUNIOMLTIOXfS  TO  ATTOBjnETB  ABX  PBOnOTKD,  TBOOOH  1£aDS  UHlXni 

Ko  Sficial  IirjunoTAOK  07  SiOBBOT,  Mid  though  tfao  oUflnt  do  not  m* 
dentond  the  eztent  of  the  privilege.    Id, 

S.  OoMMUinaATioHS  TO  AiTOBvxYB  ABi  Pbokboebd  wbiv  1£adb  wbb  a 
VzKW  TO  PBOFB88tOHAL  ExpLOTMXiiT,  and  in  xefeNBoa  to  aooh  ca^log^ 
ment  in  legal  prooeedinga  pending  or  oontemplatad,  or  in  any  other  legl^ 
imato  profeaaianal  aerrioea  wherein  prof eadonal  advloe  or  M  la  aon^l 
Id. 

i.  CuwKT  MAT  Waits  PuriLBoa  PBonomro  moM  DwoumuBm  Oohmu* 
incATioxis  Maj>b  TO  HIS  Attobnxt.    Id* 

i.  Aobxt  of  Both  PABTiE8.^Plaintiff'8  attorney^  employed  to  eoUaot  m 
note,  was  appointed  by  the  defendant  with  knowledge  <rf  the  faet,  hia  at- 
torney in  &ot  to  oonfesa  judgment  on  aid  note:  Heldf  that  the  ezeroiaa 
of  aaid  power  by  aaid  attorney  was  oonriatent  with  fair  dealing.  WatmR 
T.  Beardcn,  245. 

ib  CoKMUKiGATioiro  TO  Studbbt  ov  Law  in  an  attorney's  offioe  by  one  aeek- 
ing  adrioe  are  not  privileged,  though  made  onder  the  impreasion  that  the 
student  was  an  attorney.    Barnes  ▼.  ffanit,  734. 

See  ExBUUTioma,  18;  iNSAimnr;  Judokbnts,  2, 3;  Mabbiaob  abd  JhvaaoEf  2. 

AUCTIONS. 

L  AironoNXBB's  Mbmobakdum  ov  Salb.— An  entry  in  the  aale  book  of  an 
anotioneer  in  the  afternoon  of  the  same  day  the  sale  ooouired  doea  not 
oomply  with  the  requirementa  of  that  section  of  the  stotote^  fraada 
which  requires  the  entry  to  be  made  at  the  time  of  the  sale.  Craig  t« 
<7M{/rDy,  299. 

fl.  AuonoNBBB  IS  AoBMT  ov  BoTH  Partibs  AT  TiMB  OF  Salb.— As  hisaathoT- 
Ity  ceases  at  that  time,  an  entiy  by  him  in  his  sale  book  at  a  subsequent 
period  does  not  bind  the  purchaser.     Id, 

S.  AtoTioNBBR  Who  Bbcbiyes  and  Sells  Stolbk  Pbopbbtt  is  liable  for  the 
conversion  to  the  same  extent  as  any  other  merchant,  and  there  is  no 
principle  of  policy  for  the  encouragement  of  trade  or  convenience  ol 
hnsineai  under  which  he  can  claim  an  exemption.    Rogen  t.  H^A^  300l 

AUTHENTICATION  OF  JUDGIIENTS. 

See  JiTDOMBNTB,  5. 

BAILMENTS. 
See  BlzxoimoNS,  25. 

BANK  NOTES. 
8aa  Gbimikal  Law,  4^  ^/L 
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BANKBUPTCY  AND  INBOLVENCY. 

t«  RlOHT  TO  SUS  fOB  TOBT  IB  NOT  SUOB  BlOBT  OF  PbOPXBTT  tm  TWtl  Ib 

tbe  aiaignee  of  a  buiknipt,  under  the  United  States  bankrupt  aot  id 
1841.    NkM$  y.  BeOawt,  85. 

fi  JUDOMBHT   ObTAHTID    SiNOI    FILINO    OF    PSTITIOH    IV    BAIIXBUTTOT   OB 

promiaioiy  note  whioh  might  have  been  proved  in  bankroptoy  ia  not 
bailed  by  the  dieohaige  in  bankniptoy,  as  it  ia  a  debt  aooming  ainoe  the 
petition.    PikBY.  McDonald,  m. 

t,  Ddchabob  ubbbb  Statb  Iksoltbnt  Law  dou  hot  Bab  Aonov  bt  Nov- 
BBiDBMT  principal  for  the  prioe  of  gooda  sold  by  his  factor  residing 
within  the  state  to  the  insolvent,  thongh  the  bills  were  made  out  in  the 
factor's  name  as  vendor,  where  he  informed  the  debtor  that  he  was  sell- 
ing on  commission  for  a  dtiaen  of  another  state,  bnt  did  not  name  him. 
lUky  V.  iferriom,  721. 

L  DmcHABftB  miDBB  Bankbutt  Law  of  Fobbon  Ooubtbt  oI  an  aooepte 
of  a  bill  drawn  in  Massaohnsetts,  where  the  drawer  and  payee  resided, 
bnt  accepted  and  made  pajrable  in  such  foreign  oolantry,  the  acceptor 
being  a  resident  there,  is  a  bar  to  an  action  against  him  in  Massatihnsetts, 
though  the  chum  was  not  proved  nnder  the  bankmptpy;  a  fortiori  if  it 
was  so  proved.  May  v.  Breeds  700. 
See  ABnoBMBHT  of  Comtbaots;  Pabimebshxp,  5,  6,  8, 13;  Usubt,  8. 

BANKS  AND  BANKING. 

IfOTBi  ISBUXD  BT  BaKK    ObOAKIZBD    UBDSB    Uy00J<81Tl'UT10HAL  LaW  ABB 

Void,  and  constitate  no  consideration  for  a  promisBOfy  note.  Per  "Pat- 
kins,  J.    Shimer  t.  Demmg,  463. 

See  CBDHirAL  Law,  4;  BTiDBNai»  8^ 

BIDS. 
See  BxBocnoNB,  8. 

BILLS  OF  EXCEFnONS. 

Bm  OBmnuL  Law,  6,  6;  Jubt  and  Jubobs,  7,  9;  Plbaudto  abb  FlU4V 

ncB,  21. 

BILLS  OF  EXCHANGE. 
See  Baboutftot  and  iNBOLTBBcnr,  4;  Nbqotiablb  ImsiBUiiBBff,  4»  ?• 

BONA  FIDE  PUBCHASEBS. 

1.  VaLUB  of  PeBMABBNT  and  UsKFUL  iMPBOVBinENTS  MAT  BB  Sr  OFF  BT 

Bona  Fidb  Pubohaseb  for  valne  and  withont  notice  agamst  the  claim  of 
the  rightful  owner  to  the  extent  of  the  rents  and  profits.    Byer9  v,  IhwUr^ 

271. 

2l  Bona  Fidb  Pubohaseb  will  not  bb  Chaboed  with  Ck>MFLAiNANT'8  Cosn 
when  he  defends  against  a  suit  brooght  to  recover  the  property  pur- 
chased, and  fails.    Id» 

S.  Equitt  of  Bona  Fidb  Pttbchasbb  fbom  Fbaudulbnt  Vbndbb  in  EaoKn;- 
TION  Sals  is  prior  to  that  of  one  who  purchases  the  same  property  nnder 
a  anbaeqnent  judgment  against  the  same  defendant.    Id, 
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i.  AirSWEB  SbTTINO  ITP  DlCfBNSB  OV  '*B09A  Fm«  PfTBOHASKB**  IB  DmFICWV 

if  it  fails  to  aver  a  want  of  Dotioe  down  to  the  daliveiy  ol  tha  dead.    /if. 
See  DsxD8»  9;  ExvcunoNS,  8, 11;  Jusoxxinnt  40l 

BONDS  FOB  TTTLB. 
See  EviDENCX,  7. 

BOUNDARIES. 

BomnuBT  ov  Laitd  is  Pebsumed  to  bb  Middle  or  Hiohwat,  when  de- 
aoribed  in  the  deed  as  nmniog  northerly  a  certain  diatance  to  the  high- 
way, and  thenoe  npon  the  highway;  and  the  fact  that  the  diatanoewben 
neaaared  oarriea  the  line  only  to  the  sontherly  side  of  the  highway^  doea 
not  rehat  tlie  preanmption.  NenhaU  v.  Irtton^  790. 
See  Highways,  3,  4;  Public  Lakds,  4. 

BUILDING  CONTRACra 
See  OoKTBACTS,  10,  11;  Liens,  4. 

BURDEN  OF  PROOF. 

Sit  OtmnuBV,  2;  Evidence;  Insurance— Fibb»  8;  Pibtiieiiuf»  \M 

Wills,  1;  Witnbssess,  1. 

CARRIERS. 
Sea  Common  Cabbiebs. 

CERTIFICATES. 
See  Wills,  2. 

CELAMPERTY. 
See  Ejbotment,  ?• 

CHARTERS. 
Sit  CoBVOBATiONS,  &-8;  EviDiiraiy  7* 

CHILDREN. 
Sea  Nbouoenoe,  2,  3;  Pabent  and  CHiuib 

CIRCUIT  COURTS. 
EuwnoNB,  19,  20;  Jxtdgments,  21,  23, 25;  JuBiSDionoXt  ^  & 

CITIZENSHIP. 
Sea  Constitutional  Law,  2,  3;  ELBcnoNBi  1. 

COLLISIONS. 
8ia  Inbubanob— Mabine;  Shifpino,  1-t. 

COLOR  OF  TITLE. 
Sea  Vbndob  and  Vendee,  2L 

COMMISSIONERS. 
dm  EtaonoNs,  1;  Pleading  and  PBaono^  4 
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common  cakbiebs. 

COMMOH  OaKRTIB  OAV  HOT  BT  SfSQUL  AORSEIfXHT  EZBIR  Wtm—tjp  fg^^g 

lUbtlity  for  loiMi  oocMioned  by  the  gnMi  negligenoe  ol  himtolf  or  of  lik 
•erraate.    JSeno  v.  Hogan,  513. 

Sm  Railroads;  Shiprno;  Tbadb  Naxb^ 

CX)MMON  COUNTS. 
See  Statute  or  LiioTATioirs,  3. 

CONDITIONS, 
flee  CoJiariTUTiOBLAL  Xaw,  6;  Nbootiablx  lK8TBnMXim»  6;  VonwE  axb 

Vendbx,  3. 

CONFESSION  OF  JUDGMENTS. 
See  ATXoaKKT  Ain>  Clxknt,  5;  Judoxents,  2, 3;  Statute  op  LiMiTAtiOHs,  7. 

CONFLICT   OF  LAWS. 

Law  of  Plage  where  Contract  is  Made  and  to  be  performed  gOTemt 
not  only  m  to  its  execation,  authentication,  and  oonstmction,  but  alio 
aa  to  the  legal  obligations  ariaing  from  it,  and  as  to  what  is  to  be  deemed 
a  performance,  satisfaction,  or  discbarge.    May  ▼.  Breed,  700. 

See  AoENOT,  6;  Absionmemts  for  Benefit  of  Creditors;  Bakkruptct  aitd 
Insolvknot,  4;  Cont&acts,  1;  Marbiaoe  asd  Divorce,  1. 

CONFUSION  OF  GOODS. 
See  LiENB,  2. 

CONSIDERATION. 

See  Bavks  and  BAmnro;  Contracts,  2;  Deeds,  1;  Etidenos^  18;  Gu^iUi- 
amtt;  Pubuo  Lands,  10;  Statute  of  LiMiXATioirs,  2. 

CONSTABLES. 
See  ExECunoKs,  24;  Subettship. 

CONSTITUTIONAL  LAW. 

1.  Powers  of  Government  abb  Divided  by  Constitution  ihto  Thbbb  Dis- 
tinct Departments,  and  no  person  belonging  to  one  of  these  can  ezer^ 
cise  any  of  the  powers  properly  belonging  to  either  of  the  others,  except 
in  cases  expressly  directed  or  permitted.     Dennett^  Petitioner,  602. 

S»  Rights  Secured  bt  Section  2  of  Article  4  op  Constitution  of  the  United 
States,  to  citizens  of  the  several  states,  are  those  privileges  and  immuni- 
ties that  are  common  to  the  citizens  of  any  state  imder  its  constitation 
and  laws.  But  the  right  of  a  corporation  to  do  any  corporate  acts  beyond 
the  limits  of  the  state  which  creates  it  is  not  snch  a  privilege  or  immo- 
nity,  and  can  not,  therefore,  be  regarded  as  embraced  within  this  clause 
of  the  oonstitnticii.     Commonioealth  v.  Milton,  522. 

IL  Guarantt  to  Citizeks  of  Each  State  of  All  Pbivilbges  and  immimitiei 
of  citizens  in  the  several  states  implies  no  concession  by  or  in  one  state 
to  the  laws  of  any  other  state,  and  imparts  no  extraterritorial  vigor  to 
the  laws  of  any  state.    Id. 
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i.  COVBT  MAT  DML4BB  JkOT  OF  LmUBXiATCEI  UBUmWlTUTIOgALi     IFMflrT. 

t/bnec,  879. 

i.  Extent  ov  Chanos  ik  Oomtbaot,  b7  Aor  of  Lioiblatdbi^  ii  immateikl, 
in  order  to  make  odd  act  nnoonttitatioxia],  m  impairing  the  oUigntioQ  ol 
oontraotB.    Id. 

4S.  Imposing  Conditions  not  Ezpbissxd  in  Contbaot,  or  any  slight  devia- 
tion from  its  terms,  is  within  the  oonstitational  prohibition.    Id, 

7.  Contact  bxtwxxn  iNBiviDnAL  and  State  is  Equally  PlumcraD  bf 
the  oonstitation  with  a  contract  between  private  parties.    Id, 

&  Bights  Cbxatxd  bt  Act  of  LsoisLATrBB,  bbino  Equalsnt  to  Contkaoi 
ExBOUTBD,  can  not  be  impaired  by  a  subsequent  legislature.    Id, 

9.  CouBTs  HAvx  Nothing  to  Do  with  Wisdom,  Sound  Pouor,  ob  Expi- 

DIXN07  OF  Law.    Id, 

10.  Law  should  be  Upheld  as  Vai^  if  Possible.    Id, 

11.  Whsbe  Litbral  Constbuotiok  of  Statute  would  Pboduob  Emrui 
Unjust  and  violative  of  the  constitntion,  the  general  language  of  the 
statute  must  be  restricted  so  as  to  accomplish  the  general  intent  and 
declared  result  of  the  statute  without  producing  such  results,  or  else  it 
must  be  declared  to  be  a  plain  violation  of  the  provisions  of  the  oonstita* 
tion,  and  therefore  void.    Preston  v.  Drew,  639. 

12.  Leoislatube  of  State  mat  Determine  that  Articles  Injurious  to 
Pubuc  Health  or  morals  shall  not  constitute  property  within  its  jurisdio- 
tion,  where  the  enactment  is  to  operate  pibspeotively.  And  a  declaration 
by  the  legislature  that  no  person  shall  acquire  any  property  in  spirituous 
liquors  intended  to  be  used  as  a  beverage  would  not  violate  any  provision 
of  the  constitution.    Id, 

13.  CoNSTiTUTiONAUTT  OF  Law. — An  aot  of  the  legislature  provided  for  the 
sale  of  land,  and  the  payment  of  a  certain  fee  to  take  out  a  deed  from 
the  state.  A  subsequent  act  provided  that  unless  the  deed  was  paid  for 
within  a  certain  time  the  land  would  be  forfeited  to  the  state.  Ileld^  that 
the  latter  act  was  unconstitutional,  as  impairing  the  obligation  of  the 
above  oontrsct.     Winter  v.  Jonea,  379. 

flee  Banks  and  Banking;  Elections,  2;  Liens,  1;  Publio  Lands,  1,  9| 

Taxation. 

CONSTRUCTION. 

flee  Constitutional  Law,  9-11;    Insurance— Fire,  5;   Plbadiho  axu 

pRAoncEt  21;  PuKJO  Lands,  2;  Statutes;  Usury,  0. 

CONTRACTS. 

1.  Contracts  Made  bt  Written  Communication  between  residents  of  dif- 
ferent countries  will  be  considered  as  made  in  the  country  where  the 
final  assent  is  given.    Dard  v.  Bonn^fief  573. 

%  Where  there  is  Total  Failure  of  Consideration,  and  the  defendant 
has  derived  no  benefit  from  the  contract,  or  none  beyond  the  amount  oi 
money  which  he  has  already  advanced,  such  total  failure  of  oonsideratioQ 
may  be  shown  in  bar  of  the  action.    Morrow  v.  Hanson,  340. 

t»  TiMX  IN  Contract  not  Essential,  in  General,  in  equity,  where  cironm- 
stances  of  a  reasonable  nature  have  prevented  a  party  from  strict  com* 
plianoe  in  that  particular.     Oarretton  v.  Vanloon,  492. 
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4.  Tim  m  Covtbact  mat  u  Made  Material  either  Vy  exytcM 
or  by  the  peculiar  nature  and  conditions  of  the  contract.    Id, 

ft.  iNTENTIOirB  OV  PaBTIES  AS  RSGA&DS  TUCS  OF  PSBSOEMAVCB  WIIX  BE  &■- 

CURED  in  equity  as  at  law,  and  when  time  appears  to  be  a  distinct  or 
essential  feature  in  the  contract,  it  should  be  considered  material  and  be 
enforced.  Id. 
tt.  Pabties  to  C02VTBACT  ARE  LIABLE  according  to  the  form  in  which  they  re- 
spectively ezeoate  the  contract.  One  party  may  be  liable  in  astumptU^ 
while  the  other  Ib  liable  in  covenant.  St,  Andrew*a  B.  L,  Co,  v.  AfUcheU^ 
840. 

7.  AOOERAVCE  AND  USE  07  WOBK  PEBIOBMED  AND  MaTEBIALB  FuBNISHED 

render  one  aosweraUe  on  an  implied  promise  to  pay  forthe  valne  he  has  re- 
ceived to  the  amount  whereby  he  is  benefited,  though  the  work  done  and 
materialB  furnished  be  not  in  the  manner  stipulated  in  a  special  contract 
therefor,  and  no  action  can  be  maintained  on  the  same.  McKhmeif  v. 
SpringaTp  470. 

8.  Ck)MPENaATiON  lOB  Lador  and  Matebiaia  07  Which  Another  has  Ben- 
efit, equal  to  the  benefit  received,  may  be  recovered  on  an  implied  con- 
tract, irrespective  of  the  question  whether  the  work  was  finally  aban- 
doned at  the  employer's  requirement  or  not,  before  its  completion.   Id. 

Ol  Mode  of  Ascertaining  Real  Benefit  Becetved  from  Pabt  Pebfobm- 
ANOE  Only  of  Wobk,  through  the  employee's  default,  is  to  estimate  the 
whole  work  at  the  contract  price,  and  deduct  from  that  the  amount  nec- 
essary to  complete  the  portions  of  the  work  left  unfinished;  and,  it  seems, 
special  damages  sustained  through  non-performance  of  the  contract  may 
be  recouped,  or  a  cross-action  brought  to  recover  them.    Id, 

10.  Value  of  Lot  to  be  Conyeted  in  Consideration  of  Builddto  House 
represents  the  compensation  the  employee  was  to  receive  for  the  whole 
work,  and  from  it  must  be  deducted  the  amount  necessary  to  makeup  the 
employee's  deficiencies  in  completing  his  contract,  where  the  work  was 
abandoned  by  the  latter,  but  accepted  by  the  employer.    Id, 

!!•  Obxoinal  Special  Oontbact  Still  Exists,  and  is  binding  on  the  parties, 
so  far  as  it  can  be  followed,  when  they  agree  to  additions  and  alterations  of 
a  bidlding  in  process  of  construction  under  such  contract,  unless  the  con- 
tract be  so  entirely  abandoned  that  it  is  impossible  to  trace  it  and  say  to 
what  part  of  the  work  it  shall  be  applied.    Id, 

Aoenct;  Banks  and  Banking;  Common  Cabriebs;  Confuot  of  Laws; 
Constitutional  Law,  5-8, 13;  Corporations;  Covenant;  EvrDENOB, 
14-18;  Insanitt;  Insurance — Fire;  Judgments,  24;  Bailroadbs 
SraoiFio  Performance;  Statute  of  Frauds;  Statute  of  Limica- 
tionb;  Usurt;  Vendor  and  Vendee. 

CONTRIBUTION. 
See  Partnership,  18. 

CONTBIBnTORY  NEGUGENCB. 
See  Master  and  Servant.  8. 

CONVERSION. 
flee  Auctions,  3;  Executions,  25;  Twanrau 
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OOirVICTION. 
See  Crdcinal  Law. 

CORPORATIONS. 

X.  Right  of  IxmvwuAjM  to  bs  Co&PORATioir  Ain>  to  Act  or  CoBPOBAm 
Cafaoitt  is  a  pecnliar  privilege,  the  creation  of  local  law,  and  can  nol 
by  the  mere  force  of  that  law  exist  or  be  ezerciaed  beyond  the  tenitorial 
Itmiti  of  the  atate  which  enacts  it.     CommonweaUh  ▼.  MUUmf  622. 

S.  Right  of  Cobfokation  of  One  State  to  Ezxboisb  itb  Cobpobatb 
Powers  within  another  state  is  dependent  upon  the  will  of  the  state  la 
which  the  ezeroise  of  such  right  is  attempted,  and  is  subject  to  be  inter- 
dicted by  it.    Id, 

S.  FoBM  OF  AcnoN  AGAiireT  CoBFOBATioN  Is  not  determined  by  the  form  in 
which  the  agent  contracts.    SL  Andrew's  B,  L.  Co.  t.  MiteheU^  840. 

4.  Whbtheb  Agbmt  of  Ck>BPORATiOK  n  Afpoihtbd  bt  Offioial  Aor  nnder 
the  corporate  seal  or  by  a  mere  resolution  of  the  directoTB  is  immateriaL 
Id, 

0.  Deed  Pboibbsiko  to  hate  been  Made  bt  Cobfobatiov,  signed  and 
sealed  by  a  committee  of  the  same,  will  be  presumed  to  be  the  deed  of 
the  corporation,  when  the  latter  ratifies  and  adopts  the  act  by  bringing 
suit  against  the  other  party  for  a  breach  of  the  contract.    Id, 

^  It  is  noj  Neoersabt  that  Ghabteb  of  Ck>BPOBATioN  shoitld  Covin 
PowEB  OF  COMTBAOTING  BT  AoBNT  or  committee  in  order  to  giTO  il 
that  right,  as  all  aggregate  corporations  from  necessity  must  act  and 
contract  through  and  by  means  of  agents.    Id. 

?•  When  Mode  is  Pbescbibed  in  Chabteb  or  act  of  incorporation,  in 
which  the  officers  or  agents  of  a  corporation  must  act,  that  mode  most 
be  strictly  pursued  in  order  to  render  their  acts  or  contracts  obligatoiy 
on  the  corporation.    Id. 

ib  Sfbcial  Tbibunal  Constituted  bt  Chabteb  of  Pbivatb  Cobpobation, 
for  redreas  of  certain  injuries  resulting  from  failure  of  the  corporation  to 
perform  its  duties,  need  not  be  consulted  before  bringing  an  action  at  law 
for  injuries  over  which  the  charter  has  given  it  no  jurisdiction.  Bandi 
T.  CarkUm^  006. 

il  Mvnicifal  Cobpobation  not  Liablb  fob  Injubibs  to  Pbivatb  Pbof- 
bbtt  bt  Ovebflow  throu£^  the  insufficiency  of  a  culvert  and  embank- 
ment, erected  by  it  on  a  street  or  road  within  the  corporate  limits  aeron 
a  stream,  to  resist  an  extraordinary  flood  not  contemplated  by  ordinarily 
akillful  engineers,  and  where  such  improvement  had  proved  snffidenl 
lor  severs!  yeazs.    OUy  f^  Madison  v.  JZ^om,  481. 

10.  Dbobee  of  Cabb  ani>  Fobbsight  Neoessabt  nr  Ebbotion  of  Pubuo 
Ikpboyembnts  must  be  in  proportion  to  the  nature  and  magnitude  of  the 
injury  likely  to  result  from  the  occurrence  to  be  anticipated  and  guarded 
against,  and  should  be  that  care  and  prudence  whidh  a  diMreet  and 
eantiooa  man  would  or  ought  to  use,  if  the  risk  and  kM  were  to  be  es- 
ehudvely  bis  own.    Id, 

Bm  CoNBTnruTEOHAL  Law,  2;  Hiohwatb,  7;  MmmAMTOi  PABnm8np»  1|| 

Taxation,  2. 

COSTS. 
See  Bona  Fide  PubohaeibBi  8» 
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CX).TENANCY. 

1.  TxKASTB  nr  OoMKOir  mat  Join  ok  Sktsb  nr 
inJnriM  to  tbe  ImdL    Paimer  v.  Ikmghertif,  630. 

2.  PWWMIOH  ST  TXNAVT  IN  CoMMON  18  NOT  DUMSD  AiyVSlIB  tO  Ui  0»> 

tnaat.    if or^  t.  i5<aii€,  796. 

Bm  Pabtition;  TBOYXBr4»ff. 

COUNTBRFEITIKO. 
See  Cbuonal  Law,  11,  IZ 

COUNTY  COUETS. 
Bee  ExxoonoNB,  ?• 

COXTRXa 

8ie  RmwiTiowa,  7»  19,  20;  Judombntb,  21,  2S,  25|  Jfmmnofiovi  lliv- 

stAMVB;  Omcis  and  OmcxBS,  1;  Pbobadi  Oomaau 

COVENANT. 

AonoN  ov  CoymANT  n  Pbopkb  Rxmkdt  for  all  bneohee  of  oonlnoft  vodor 
eeeL    iSk.  Jfufrnv't  £.  i^.  Co.  t.  JfitcAeO,  840. 

See  Contracts,  6. 

COVENANTS. 

1.  Pabtt  Sillino  Ppopibtt  Ltino  within  Ldotb  ov  Citt,  and  in  the  con^ 
reyanoe  bounding  each  property  by  streets,  dedgnated  as  snch  in  th^ 
oonveyanoe,  or  on  a  map  made  by  the  city  or  by  the  owner  of  the  prop> 
erty,  impliedly  oovenants  that  the  purchaser  shall  have  the  use  of  each 
streets,  although  at  the  time  of  the  sale  they  are  nnopsned.  While  t. 
Flannigain,  eeS. 

t»  Onus  Pbobandi  Lbs  vpon  Dbtindant  in  action  f<Hr  bieaoh  of  ooTenant  of 
seisin,  where  he  pleads  that  he  was  lawfully  seised  of  the  ptemises. 
Swt^ord  T.  Whipple,  488. 

Si  Mbasdbi  07  Damaob  vob  Bbxach  of  Cotxvant  ov  Smnr  is  tiie  oonsid* 
eration  money  paid  and  interest  thereon.   Id. 

See  DsxDS,  1;  EsromL^  1. 

CBEDITOB'S  SUIT. 
See  ExxounoNS,  SL 

CRIMINAL  LAW. 

1.  Inpiothknts  can  not  bb  Ambndbd,  bat  a  caption  is  bo  part  of  an  ladiet- 

ment.    State  t.  McCarty^  150. 

2.  Caption  to  iNDionixirr  Need  not  Statb  at  Length  the  qnalifioationii  ot 

the  grand  jurors,  nor  recite  all  the  facts  whi'ih  give  the  court  jurisdic- 
tion, when  the  court  in  which  the  indictment  is  found  is  one  of  genersl 
criminal  jurisdiction.  Id. 
ti  Amendments  to  Caption  op  Indictment  furnish  no  reason  lor  arrestiiig 
judgment^  where  the  indictment  wss  good  in  every  respect  befoce  tbt 
amendments,  and  their  allowance  did  not  prejudice  the  defendant    Id 
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4.  ImnomiiiT  Gbaboiko  Stbalxko  or  Bajhk  Notes  io  KoimrB  n  Strtn- 

csMsr,  the  number,  denominatioii,  and  valne  of  the  notae  being  steited^ 

Suae  ▼.  WUikuM^  184. 
(k  Lt  Cbdcival  Gasis  thbbb  Nbvx&  was  Ant  Bxiixdt  bt  Bill  or  Exokf- 

Ttov^  either  in  England  or  in  the  federml  ooorts  of  the  United  StRtea. 

StaU  Y,  Croteau,  00. 

••  In  VXRHOIIT  AOOUBXD  KAT,  XV  CaSB  OV  OOVYICSIOK,  VUM  BXCEPTIOVS  t» 

any  deciaion  or  raling  of  the  Judge  on  the  trial,  and  eairy  the  matter  ol 
law  to  the  anpreme  ooart,  bat  no  provision  is  made  for  exoeptions  ii^ 
behalf  of  the  state,  and  a  Terdict  of  acquittal  is  beyond  the  rsaob  of  th» 
appellate  ooort    Id, 

7.  Kxw  Tbial  is  Nxyxb  Gbaktbd  on  Appuoatiov  or  ths  Gbown  in  the 

modem  English  praotioe  in  orlminal  cases,  bat  only  on  the  iq^plioation  of 
the  prisoner,  after  a  Yerdiot  of  guilty.    Id, 

8.  OouBT  HAS  Ko  PowxB  TO  Qbant  Nxw  Tbial  in  CBnoNAL  Ga8B»  after  a 

▼erdict  of  acquittal  has  been  rendered,  however  much  it  may  disapprove 
of  such  verdict    Id, 
9L  Tbat  Fobmxb  Conviction  was  Pboocsed  bt  Fbaud  of  defendant  before 
a  justice  of  the  peace  under  the  small-offense  law,  is  a  good  replicatioB 
to  a  plea  of  former  conviction.    Staie  v.  Colvin,  68. 

10.  Tbat  Fobmxb  Conviotion  was  Pbooubkd  without  Jubtiob  HxABora 
SviBXNOB,  is  a  good  replication  to  a  plea  of  former  conviction.     Id. 

U.  TiMB  WHXN  Coin  Coitntxbvxitxd  was  Cubbxnt  by  law,  usage,  or  cus- 
tom is  an  ingredient  of  the  offense;  and  an  indictment  for  counterfeiting 
in  which  such  time  is  not  stated  is  defective.    NichoUon  v.  ISUUe,  168. 

12.  In  iNDicniXNT,  Timb  ani>  Plagb  mxtst  bb  Addbd  to  every  material  faot^ 
Id. 

IZ»  In  Falbb  Imfbisonmbnt  It  Dbvolvxs  upon  Dxfxndant  to  Maxx  odt 
JtmmGATiON  where  the  fact  of  confinement  has  been  shown  by  the 
state.    MUchett  v.  State,  2S3. 

14.  DXRNDANT    IN  FaLSB    ImPBISONMBNT    AtTXMFTINO  TO  JuSStFT  UNDKB 

Wabkant  must  show  one  valid  and  legal  npon  its  face.  Id, 
lA.  PXESONS  abb  Onlt  Bound  to  Am  an  Oftioxb  in  such  casesas  he  himself 
would  be  authorized  to  act;  they  are  held  to  the  same  strictness  of  author* 
ity  ss  is  required  of  the  officer  himself,  and  if  the  act  of  the  officer  is  un* 
lawful,  any  one  assisting  him  is  equally  liable  with  him,  although  he  acta 
by  the  officer's  commands.  ItL 
19.  DxrBNDANT  Pbocubino  Abbbst  without  Ant  Lboal  Wabbant,  author- 
ity, or  reasonable  or  justifiable  cause,  is  guilty  of  &lse  imprisonment^ 
although  he  was  not  actually  present  when  the  arrest  was  made.  Floyd 
V.  State,  250. 

17.  DxrxNDANT  IN  Falbe  Imfbisonmbnt  Attsbiptino  to  Justift  undbb 
Wabbant  of  arrest  must  produce  one  that  is  legal  and  valid  upon  its 
face,  and  he  is  not  excused  from  a  similar  showing  where  he  does  not  offer 
the  warrant  itself,  but  rests  and  relies  upon  proving  its  contents.    Id, 

18.  To  Estabush  Oftense  of  False  Impbisokmbvt  on  the  part  of  the 
state,  the  state  is  only  required  to  show  the  imprisonment.    Id, 

11.  Etxbt  Confinement  of  the  Pbbson  is  Imfbisonmbnt,  whether  it  be 
in  a  common  prison  or  in  a  private  house,  or  in  the  stoolu,  or  efwi  hf 
forcibly  detaining  one  in  the  public  streets.    Id, 
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20l  Ghabos  bboitld  bi  Bmk  out  nr  WABftAvr  aw  Autsar  mdv  ev 

QtoB.    Id, 

51.  On  Trial  ov  IsBicnoora  iob  Ssixnro  BtraaruciuB  IdQinxu  wnsout 
liioiNSB  the  proMoation  m«>7,  ftfter  haTing  offered  evidenoe  of  tlie  dis- 
tinct ealee  charged  in  the  legend  oonnte  of  the  indictaient»  give  testi- 
mony tending  to  prove  other  sales  made  by  the  aoonsed  at  other  tiniSB 
within  the  period  named  in  the  indictment.    State  v.  Cfroteam^  90. 

22.  It  IS  iMPOBacANT  to  Ivouibb  wmriiBB  Pabtt  Aooubbd  ov  Cbiiib  had 
any  motive  to  commit  each  crime.    BvUoeh  v.  States  309. 

St.  Fact  tbat  Aooubbd  Purohahbd  Nuiibbb  ot  Lottbbt  Tkkbzb  before 
money  was  taken  from  a  bank  is  adnussible  in  evidence  for  the  pmpose 
of  showing  a  motive  for  the  taking.    Id, 

54.  DBMaimoH  nr  iHDionaBHT—^BHBRAJL  Bulb.—- Bank  bills  described  ss 
being  of  a  particular  denomination,  issoed  by  a  certain  bank,  signed  by 
the  president  and  coontersigned  by  the  cadiier  of  the  bank,  the  same 
being  the  property  of  said  bank,  is  a  soffident  description  to  meet  the 
requirements  of  the  general  mle  which  requires  the  deecription  in  an 
indictment  to  be  sufficiently  certain  and  precise  to  enable  the  aocnsed  to 
onderstsnd  the  general  nature  of  the  crime  of  which  he  ii  aocnsed. 
Id. 

28w  Detbrbazit  can  kot  bb  Aooubbd  of  Two  Distinct  Owbhbbs  nr  Ibdigi- 
MBiTT,  but  the  same  offense,  or  the  same  spedes  of  offense^  may  be  chaiged 
in  difbrent  wsys  in  order  to  meet  the  evidence.    Id, 

20.  DmBBBBT  PUNiaHMBHTB  WBBB  PbOYIDBD  FOB  GOITYIOTIOH  UHDBB  TwO 

OouBTB  OT  Indictment  :  Hddt  that  upon  a  genersl  verdict  of  guilty, 
the  presumption  of  law  was  that  a  conviction  of  the  greater  crime  was 
intended.    Id. 

*  .  OOMMBNT  OTON   TbSTDEONT— EXFBBSSION    OF    OPINION. — ^LutrBCtion  tO 

juy  "  that  it  was  competent  for  them  to  look  to  drcomstantial  testimony, 
as,  for  instance,  the  acts  and  conduct  of  aocnsed,  to  ascertsin  his  guilt, 
such  as  his  absconding  and  concealing  himself  for  the  purpose  of  esneping 
the  laws,  or  lus  being  poeseesed  of  or  using  lafge  sums  of  moo^  which 
he  could  not  honestly  account  for,"  does  not  amount  to  an  eo^ressian  d 
opinion  as  to  the  guilt  or  innocence  of  the  accused.    Id, 

WL  AcxruBATiON  in  Indiotmbnt  aqainst  Pbincifal  and  Aoobssabt,  wiudi 
conmienoes  and  concludes  in  the  manner  provided  by  statute,  amoonti 
to  but  one  count,  and  objection  that  each  is  separate  and  should  have  tfas 
statutory  conclusion  is  not  well  taken.    Id. 

29.  HoMidDB  m  NOT  JnsnFiABLB  to  Pbbvbnt  Mbbb  MsBDBMBANOBa,  or 
even  felonies  without  force.     Camumehe  v.  Bonis,  558. 

M.  Party  Who  Fnuta  on  Slavb  whilb  Lattxb  n  Attbhftino  Labcbnt, 
and  kills  him,  will  be  liable  in  soUdo  for  his  value.    Id, 

SL  OoMMON-LA w  Bulb  that  Dbath  Oocubbino  bt  Act  of  Onb  in  pnxwilt  61 
an  unlawful  design,  without  any  intention  to  kill,  will  be  either  murder 
or  manslaughter  according  sa  the  intended  offense  is  a  felony  or  only  a 
misdemeanor,  is  in  force  in  Maine.    State  v.  SmUhf  578. 

52.  DiSTiNonoN  BBTWBBN  Fblont  AND  MiBDBMBANOB  in  csso  of  ofiinise»  in 
perpetration  of  which  another's  death  is  csnsed,  depends  upon  the 
graduation  made  by  statute,  not  upon  the  common-law  classification.  Id, 

55.  Offbnsb  WmoH  mat  bb  Punishbd  bt  Imfbisonmbnt  in  Statb  Pbibon  is 
a  felony  under  the  Maine  statute,  and  its  character  remaina  unchanged 
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by  the  ImI  thftt  it  iDAy  alio  be  pnniiiied  merely  by  ImprieoDiiMnt  in  the 

ooanty  Jail  or  by  imposltloii  of  a  fine,    id, 
34.  Pbibonsb  n  to  bb  Oohbxdebxd  Invoohit  vmtL  esb  Ouilv  xb  Fbotuw 

Id. 
^  To  Cowicrr  of  Mubdbb  Jubt  must  Bblxbvb  bbtobd  All  Rbasob ablb 

DouBT;  'l  view  of  all  the  testimony^  that  the  defendant  is  gailty,  bat  it 

ifl  not  reqniaite  that  they  ihonld  believe  a  partioolar  witness  beyond  all 

reasonable  donbt.    Id, 
IM.  Whatbvbb  Allbqatiob  in  Ixvtantmsr  n  DssoBiFnTB  or  OnrBKSB  Most 

BB  Pboted.    Id. 

37.  Fact  Stated  in  Indictmknt  mat  bb  Bbjbotbd  as  SuBTLuaaoB  if  it  ba 
merely  in  aggravation,  so  that  it  may  be  strioken  out  and  yet  leave  the 
offense  fnlly  described.    Id. 

38.  Allboation  that  Dbcbasbd  was  Quick  with  Child  Nbbd  not  bb 
Pbovkd,  and  may  be  disregarded  by  the  jury  on  the  trial  of  an  Indict- 
ment for  murder  resulting  from  an  attempt  to  procure  an  abortion,  as 
snch  allegation  is  not  essential  to  a  description  of  the  offense.    Id. 

39.  That  Death  Resulted  vbom  Use  of  Spboifikd  Metallic  iNSTBUMBm 
described  in  an  indictment  for  murder,  committed  in  an  attempt  to  proonn 
an  abortion,  need  not  be  proved  on  the  trial,  but  it  will  be  sufficient  if 
the  death  is  proved  to  have  resulted  from  the  use  of  some  other  iustni- 
ment,  if  the  nature  of  the  violence  and  the  kind  of  death  occasioned  by 
it  be  the  same.    Id. 

40.  Deobbes  of  Mubdeb  undeb  Maine  Statute  Illustbated.    Id. 

41.  Pbtsician  mat  Testift  as  Expert  to  Prbonanot  of  Dbcbasbd,  and 
may  give  his  reasons  for  his  belief,  after  having  made  a  pogt-moriem  ex* 
amination  of  the  body,  on  the  trial  of  an  indictment  for  murder  caused 
by  an  attempt  to  procure  an  abortion.     Id. 

42.  Phtsician  mat  Give  his  Opinion  of  Cause  of  Decedent's  Death,  after 
having  made  a  post-mortem  examination  of  the  body,  on  the  trial  of  an 
indictment  for  murder  caused  by  an  attempt  to  procure  an  abortion.    Id. 

48.  Where  Death  Ensues  in  Pursuit  of  Unlawful  Desion,  without  any 
intention  to  kill,  it  will  be  either  murder  or  manslaughter  as  the  intended 
offense  is  felony  or  only  a  misdemeanor.    8mUh  v.  State^  607. 

44  Performing  Operation  upon  Pregnant  Woman  bt  her  Conbebt,  for 
the  purpose  of  procuring  an  abortion,  was  no  offense  at  common  law,  unless 
the  woman  was  quick  with  child.  But  by  the  statute  of  Maine,  it  is 
made  equally  criminal  to  produce  an  abortion  before  and  after  quickening, 
and  an  unsuccessful  attempt  to  cause  the  destruction  of  an  unborn  child 
is  a  crime,  whether  the  child  be  quick  or  not.     Id. 

4fi.  Term  "  Fblont  "  Includes  Evert  Offense  Punishable  with  Dbath 
or  by  imprisonment  in  the  state  prison.    Id, 

48.  Emplotment  of  Ant  Instrument  with  Intent  to  DEflrrBOT  Child  of 
which  a  woman  is  pregnant,  and  the  destruction  of  such  child,  constitute 
a  felony.  And  if  the  death  of  the  mother  be  occasioned  by  the  use  of 
sooh  instrument  with  such  intent,  the  offense  is  murder.    Id. 

47*  Bmplotino  Means  with  Intent  to  Procure  Misgarbiagb  of  a  pregnant 
woman,  and  the  procuring  of  the  miscaniage  thereby,  constitute  a  mis* 
demeanor,  and  if  the  death  of  the  mother  be  occasioued  by  the  employment 
of  such  means  with  snch  intent,  the  offense  wiU  be  manslaughter.    Id» 

See  JURT  AND  JUROBS,  1,  2,  10-14. 
Am.  Deo.  Yol.  LIT— O 


618  INDKZ. 

GEOPPESS. 
See  LioBirtaSt  6. 

GBOSS-BILLS. 
Bee  PABTinoK,  & 

DAMAOBS. 
See  OonBAOTSi  9, 10;  CoTsiAim,  8;  Dbkd8»  1;  BvniBraB,  2;  BuuutUNiiw 
21,  22;  HioHWATB,  2;  Ikbubaitok— Mabzhx;  TaAwmjowp  asb  TkKAsr; 
M^»»T«n  Womeh;  Mastkb  akd  Skbvaxt;  PHmoEA]ra»  2;  lUnJifiATii, 
%  8;  SAUBfl,  (S^  0i  9;  Sbzppino,  1,  2»  4-41;  Snamo  VmunrnMAmm,  8» 
Teasb  Kamv;  TBasPAflfl,  8,  9;  Watsbooubsbb,  1. 

DAMS. 
See  PoBuo  Lonaiy  SL 

DEATH. 
See  Gmmuii  Law;  KaououroB,  4;  PA»ninsHiE«  4  8;  FIaabow  ai» 

P&AOTX(»,24. 

DEBT. 
See  JuDOMxim,  84»  8fi,  42-44. 

DECLA£ATION& 
See  BnoFPBii  6;  Emuuici,  20-25,  27;  Bjoxwaxb^  %  Ju]NM■n[^  43;  4Si 

DBCKEEa 
See  JuDOMSimi. 

DEDICATION. 

!•  DiMOATOB  OF  Lahb  MAT  pRUORiBB  TxBMS  AiO)  LiMnASiom  apon  wfaieb 

he  givee  it.    ffempJUU  ▼.  CUy  qfBoiUmt  748. 
9L  Lastb  Dkdiqatxd  iob  Spbozal  and  Limitbd  Uas,  as  ioe  FoorwATy  must 

be  aooepted  end  need  for  that  purpoee  only.    Id» 

See  HiOHWATB,  8. 
DEEDS. 

L  OomiDSBATION  IN  DbKD  mat  BX  EXPtAZNBD,  OONTBOLLBD,  OS  BbBUTTBI^ 

bt  Pabol,  where  the  amoant  paid  becomes  a  material  inqniiy;  as  for 
the  purpose  of  ascertaining  the  meaaore  of  damages  for  breach  fit  a  cove- 
nant of  seisin.    Swe^ord  ▼.  Whipple^  488. 

2.  Dbbd  is  GoNOLUSiyx  Evibbngb  ov  Tbbms  ov  8ai.b,  where  there  is  no  alle- 
gation of  frand,  or  that  any  langaage  not  troly  expressite  of  the  contraot 
had  been  inserted  in  the  deed,  or  that  any  mistake  whatever  had  been 
made  in  writing  the  same;  in  such  a  case  parol  proof  oontradiotlng  the 
deed  wonid  not  be  admissible,  even  in  eqnity.  Frederick  ▼.  Tcmnffblood, 
209. 

SL  Mbanino  ov  WoBDs  *'bb  the  Samx  Mobb  OB  Lbm,"  in  Dbxd^  is  thai 
the  parties  should  run  the  risk  of  gain  or  loss,  and  if  the  quantity  proved 
greater  or  less  than  the  quantity  eold,  the  partiea  shonld  abide  by  tiieif 
bargain.    Id. 
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4  Riooimiiliro  ov  Covtstakob  ov  Bxal  Estats  zh  Ihdiaha  ii  required 
within  ninety  dayi  from  iti  ezeontion,  be  it  exeeated  without  or  within 
the  state.    Doe  ex  dem.  Harier  v.  ffaU,  400. 

&  DmED  Bboobozd  nt  MiNvm  of  Coukt,  in  the  oonxae  of  prooeedings  in- 
stituted to  establish  the  same,  is  not  a  registration  contemplated  by  the 
law.    Beverly  v.  Biarht^  351. 

€L  CoFT  OF  DxsD  WHXN  EsTABUSHED  wiU  be  treated  as  the  origiiial  for  all 

pQipOSCS.      Id% 

7.  OsAivTOB  OAV  NOT  BE  RiQUiBXD  TO  EuwuTJi  Sboosd  Dibd  where  one 

previonsly  executed  has  been  lost  or  destroyed  whila  in  the  grantee's 
possession.    Hoddy  ▼.  Hoard,  450. 
t.  AppuBTEirAMOs  ICU8T  AoftXB  IN  Natubs  AiTD  QuAiJTr  with  that  where- 
unto  it  is  apportanaai.     WUooxon  ▼.  MtGhee,  409. 

9.  SQUiTABiii  Claim  Vouirrao  on  Unbtcobosd  Dskd  will  bb  Enfobobd 

IN  Equity,  eseept  agvnst  a  bona  Jide  purchaser  without  notice.    Price 
▼.  McDonald,  067 

10.  TiTLB  UNDER  L08T  Dbbd  oan  bb  Pbovbd  Qnlt  bt  PoflSEBBioN,  adverse, 
ezdusiTe,  uninterrupted,  and  continued  for  not  less  than  twenty  yean. 
Marey  ▼.  SUme,  736. 

See  AoENOT,  2;  Boundaries;  Constitutional  Law,  13;  Oorforations,  6| 
Kasbmbwtb,  1;  E^odbngb,  8;  Ezeoutions,  20;  Mobtoaqbs,  1, 2;  Nooc^ 
3;  Statute  of  Frauds;  Vbndor  and  Vendee,  1,  8. 

DEFINITIONS. 

1.  Laws  are  either  Human  or  Divine.    Borden  ▼.  iStete,  217. 

8.  DiTnrE  Laws  are  either  natural  or  revealed.    Id, 

Si  Natural  Law  is  "a  rule  which  so  necessarily  agrees  with  the  nature  and 

state  of  man  that  without  observing  its  maxims  the  peace  and  hap{dness 

of  society  can  never  be  preserved.'*    Id, 
4»  All  Kiohts  of  Man  belong  to  one  of  two  classes,  viz.:  1.  Natural  rights; 

2.  Acquired  rights.    Id, 
&  JusnciB  IN  Judicial  Sense  is  nothing  more  nor  less  than  exact  conformity 

to  some  obligatory  law.    Id. 

See  Easements,  1,  2;  Jurisdiotion,  1;  Lioenses,  1;  Nuibanoe,  1, 2. 

DELIVERY. 
Bee  SrBomo  Pebiormanoe,  3;  Vendor  and  Vendee,  SL 

DEMAND. 
See  Nbootiablb  Instrumentb;  Statute  of  LnoxAXioni  L 

DEMUSBER. 
See  JuBY  AND  Jurors,  4;  Pleadino  and  pRAomni,  6^  7« 

DESGBIFTIONS. 
See  BoOHDABiBs;  Criminal  Law,  4,  24.  36,  38, 39;  Publio  LavMb  4. 

DESERTION. 
See  Married  Women,  L 
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DEVISBS. 
8m  BnDuroB,  20,  27;  WnUi  C 

DISCOVERT. 
8m  Equxtt,  6;  Usubt.  C 

DISSOLUnOK. 
8m  XurnronoxB,  1:  PAB!nraB8HiF,4|  lH 

DIVINB  LAWa 
8m  DBvxHnio]re»  2;  Si 

DIVOBOB. 

8m  MaBBIAOB  AMD  DnTOMi. 

DOMICILB. 
8m  Ihvakot. 

DOBMANT  PABTNBSS. 
8m  Pabtkukshif,  2,  9. 

EASEMENTS. 

L  lAfluaNT  IS  LnKBTT,  Pbivxlbqb,  OB  Adtahtaos  or  Lahd^  witiMWl 
pfofit.  and  eacirting  distinct  from  the  ownonhip  of  the  eoO,  and  mnat  be 
foonded  upon  a  deed  or  writing,  or  upon  preecriptian.  It  ie  a  pennaaent 
intereet  in  another's  land,  with  a  right  to  enjoy  it  folly  and  withoat  ob- 
stmotion.    Haaelicn  v.  Putnam^  158w 

f.  Bashimrt  ob  Sebtitcjdb  is  Bioht  ov  Okb  Fbopbibtob  to  Somb  PBom^ 
benefit,  or  beneficial  use  in  the  land  of  another.    Miigery,  Parker^  74i* 

S.  OwBEB  ov  Lakd  oas  NOT  HAVE  Easbmbnt  IN  HIS  OwN  EsTATB  In  fee. 

Id. 

^  To  ExziNoniSH  Easkmxnt  bt  Unity  or  Titlb  and  possession  of  the  domi- 
nant and  servient  tenements  in  the  same  person,  such  person  most  have 
an  estate  in  fee  in  both  tenements.    Id, 

5w  Bioht  or  Wat  Apfubtbnant  is  not  Exeinouishbd  bt  Mbbobb  or  Mobv- 
OAOBB  taking  possession  of  the  dominant  and  servient  estates  under  se^ 
arate  mortgages  for  the  purpose  of  foreclosure,  but  conveying  one  of  the 
estates  before  foreclosure.    Id, 

0.  Bbdxmptionbt  Mobtoaoobob  FobeolosubbovMobtqaobBbsiobbsob 
Pabsbs  Estatb  with  All  Easehbmts,  servitudes,  and  other  incidents  ap- 
pertaining to  it  before  the  mortgage.    Per  Shaw,  C.  J.    Id, 

7.  Easbmbnt  ov  Oybbflowino  Aojoinino  Lands  is  not  appurtenant  to  landt 
but  more  properly  appertains  to  something  put  upon  land,  m  a  milL 
WUcoxon  V.  McGhu,  409. 

ii  Bioht  to  Oontinitb  to  Ovbbvlow  Lands  ov  Gbantob  to  same  estsntM 
when  grant  was  made  passes  with  grant  of  mill  and  apportspanoss^  bvt 
■ot  with  a  giant  of  the  land.    Id, 

See  Licenses,  5. 

EJECTMENT. 
L  In  Bjbotmbht  Plaintiw  can  not  Bboovbb  DivnBBHT  Brabi  mni 
That  Claimbd  in  his  declaration,  under  the  minois  statnie.    AUZdnai 

^F«    iwv^RnWvy   ^Am» 
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SL  VhAixmrw  m  ISnanaarr  Claihino  Whole  of  Pbxmibbs  oan  not 

undivided  intereit  therem,  nnder  the  IllinoiB  statate.    Id. 
S.  PiiAiKTnrF  IN  EjBOTKsvT  Claimino  Undiyidsd  Shau  Can  not  reooTer 

different  ahare,  under  the  Illinois  statate.    Id. 
L  VhAnmww  nr  Bjsctmxnt  Dbclabino  vob  Whole,  may  recover  diatinol 

part,  nnder  the  Illinois  statute.    Id. 
5.  FLAiirTiFy  in  Ejectment  Deglabino  for  Undivided  Share  may  reoover 

same  share  in  any  part  of  the  premises,  nnder  the  Illinois  statate.    Id. 
0.  Judgment  in  Ejectment  dobs  not  or  Itbelt  Change  Chabacteb  ov 

Possession  held  by  the  defendant  in  the  action,  nor  does  it  preclude  him 

from  relying  on  the  statute  of  limitations  in  a  subsequent  suit,  unless 

the  possession  was  changed  by  snrrender  or  by  the  execution  of  a  writ  ci 

possession.    BatierUm  v.  ChUes,  539, 
7*  Land  eob  Which  thebb  is  Enfoboeablb  Judgment  in  ESjeoeubnt  may 

be  sold  while  in  the  adverse  possession  of  the  defendant  in  the  aotioo. 

The  law  against  champerty  does  not  apply  to  such  a  case.    Id, 

See  Publio  Lands,  8. 

ELECTION. 
See  Payment,  3;  Tbespass,  L 

ELECTIONS. 

I.  COMMISSIONEBS  OF  ELECTION  ABE  LlABLE  FOB  REFUSING  TO  RECEIVE  VOTE 

from  malice  and  intent  to  deprive  a  citizen  of  his  right,  or  with  intent 
to  overawe  and  control  him  in  its  exercise.     PcUterwn  v.  D'iltc^ernw,  M4. 

ti  COBBECTNESS  OF  PeRFOBMANCE  OF  OFFICIAL  DCTT  IMPOSED  BT  LaW  UFOM 

EzEOunvE  Depabtment,  of  opening  and  comparing  votes  returned,  ia  boI 
a  subject  for  judicial  inquiry.    DenneU,  Petilioner,  602. 

ENTIRE  CONTRACTS. 
See  Statute  of  Limitations,  4^ 

EQUITABLE  ASSIGNMENTS. 
See  Assignment  of  Contracts. 

EQUITY. 

!•  Coubt  of  Equitt  is  Betteb  Qualified  than  Coubt  of  Law  to  examJna 
into  the  authority  or  capacity  of  a  party  to  convey  title.  Winter  v.  Jcmei^ 
379. 

ti  Pboviso  that  New  Aotion  mat  be  Commenced  within  Teab  aftee  Rb> 
VEBSAL,  in  section  12  of  the  act  of  1838,  regulating  practice  in  suits  at  law 
in  Indiana,  if  in  certain  actions  judgment  be  given  for  plaintiff  and 
afterwards  reversed  for  erroi^  applies  to  suits  in  chancery  as  well  as  te 
actions  at  law;  and  this,  although  the  reversal  be  for  error  for  want  of 
jurisdiction.    McKnvMy  v.  Sprvnger^  470. 

t.  C6UBT8  OF  EqUITT  WILL  REFUSE  THEIB  ASSISTANCE   WHEBB  THEBE  HAS 

BEEN  Gboss  Laches  or  long  acquiescence  on  the  part  of  the  party  seek* 
Ing  the  reliei    BrnUK  v.  Thompmm,  126. 
4  AfimAviT  OF  Loss  of  Instrument  is  Necesbabt  to  sustain  a  bill  in  equity 
saeHng  relief  in  cases  of  such  supposed  loss.    Hoddy  v.  Hoards  456. 
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6.  Iir  Bbtlt  to  IxnaaooATosT,  Ltdspcvdimt  CoicTBACt  vor 
interrogatoiy  li  faiidiniwfble.    Ze^fler  ▼.  BtaU^  98& 

ft.  Stbikiiio  out  bmBBOOATORm  nr  Box.  iob  DiaoovKEr  is  irorBBBOBte 
which  a  jadgment  will  b«  revened,  when  from  the  eridenoe  tatrodnoed 
the  legal  effeefe  is  the  Mune  as  if  tbey  had  not  been  stricken  out  and  had 
been  aniwered.    Byen  ▼.  FowUrt  271. 

7«  AvBWXBDrBQUimsOovGLUBEVX  WHiarBupoBreiTXToBiLL^QnlaneQn- 
tnidioted  by  two  witneieei,  or  one  witneae  and  dicnmstMicee.  ZrigUr 
▼.  Skii6,  886. 

See  Absiohm XNT  of  CoNTKAcn;  Boira  Fma  PuBooassBs,  8;  boiiTEACis»  8»  5| 
Duds,  9;  Exioutioks,  4,  ld»  14;  Exbodtokb  and  ADHmsiBAXOUv  3, 6; 
HiOBWATa»  7;  iNJUNonoNS;  Judoksbts,  27,  28;  Iiicnran,  4;  Nonci, 
2;  NmsANOi,  6,  6;  Pakknt  Aim  Chiij>,  1, 2;  Pabtitioh,  2^;  PABnmr 
BBIP,  6,  7,  10,  13;  Plsadino  asp  Psaohcb,  12»  18;  PuBiio  Laxsb,  6; 
Spaamo  Psbiobhamob;  Usubt,  6;  Wills,  1,  2,  4,  ft. 

EKROB. 

See  Btidknok,  8;  Exiovmoini,  7;  Inbaiott;  Iv8^1LAlra»--FIBl^  9;  Jury 

ABB  JuBOBSy  ft,  6;  pABTTnoK,  ft;  PLBAonro  AKD  PBAonai,  7,  llf  18-20. 

ESTATES  OF  DECEDENTS. 
See  Pabtztxbship,  ft,  8. 

ESTOPPEL. 

L  OoTiVAins  ov  Non-claim,  and  that  Gbantob  will  Wabbant  and  defend 
the  land  conveyed  by  his  deed,  free  from  all  incnmbianoee  by  him  made, 
do  not  eitop  the  grantor  to  claim  the  land  under  a  title  subeequently  ao- 
quired  by  him.     Partridge  t.  PaUen,  633. 

L  Vbndob  of  Land  is  not  Estopped  to  Assebt  Titlb  Subsbquxntlt  Ao- 
quibbd,  unless  by  doing  so  he  u  obliged  to  deny  or  contradict  some  fsot 
alleged  in  his  former  conveyance.     Id, 

t»  Admissions  Acted  on  bt  Othbbs  abb  Conclusivb  against  the  party 
making  them,  in  all  cases  between  him  and  the  person  whose  conduct  he  has 
influenoed;  nor  is  it  material  whether  the  admission  is  expressly  made 
or  is  to  be  inferred  from  the  conduct  of  a  party;  and  in  the  operation  of 
this  rule,  it  is  unimportant  whether  the  admission  is  true  or  Use,  made 
fraudulently  or  innocently,  it  being  the  fact  of  another's  having  acted  on 
it  that  renders  it  conclusive.    MeCraveff  t.  Benuon,  194. 

4.  One  is  Estopped  to  Claim  Title  undeb  Pabol  Gut  vbom  Tbbtatob  to  a 
slave  which  he  surrendered  on  demand  to  an  executor  and  admitted  to 
be  a  part  of  the  estate,  and  which  he  subsequently  hired  from  the 
executor  who  had  inventoried  him  as  part  of  the  estate,  although  he 
acted  under  a  mistake  as  to  his  legal  rights.    Id, 

ft.  Pbbson  Claiming  Title  undeb  One  Estopped  is  Bound  by  the  estoppelr 
though  he  claims  bona  Jide,  unless  the  estoppel  is  fraudulent.    Id, 

6.  Defendant  in  Suit  is  not  Estopped  bt  Avbbmxnts  in  his  DiCLABATiaB 
in  a  former  action  to  which  the  plaintiff  in  the  present  aotioii  was  neithei 
a  party  nor  privy.  But  such  averments  may  be  used  as  evidence  of  his 
admissions  in  reference  to  the  present  plaintiff's  rights,  and  may  be  ahowa 
by  introducing  the  record  in  such  former  suit.    Pamm$  Y.  Coptkmd^  9SK 

See  Tbusts  and  Tbustses. 
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EVIDENCE. 

I.  Omm  'PmomAxm  Lm  upon  Pabtt  who  teeka  to  tapport  hli  Mfeion  or  doi 

taae  by  a  putioiiUur  faot  of  which  be  is  aappooed  to  be  oognlnnt.   Sufc^f 
ford  ▼.  Whipple^  498. 

5.  EyiDSNCT  UPON  iNJvans  iob  Redbiss  ov  Wexoh  Svatutb  has  Fbo- 

▼iiWD  another  tribunal  is  incompetent  in  an  aetion  at  law  to  reoover 
damages  for  snob  injuries.    BasseU  ▼.  Corieton,  606. 

3.  It  18  NOT  Ebrob  to  Admit  Evidsnob  Which  mat  bb  Madb  CouparBKr 

by  the  introduction  of  subsequent  testimony.    HamUUm  ▼.  8ummer$^ 
609. 

4,  TBAH80BIPT  ov  SviT  OF  SiSTEB  Statb  IS  NOT  EviDBiTCB  of  any  fsct  that 

can  only  be  ooUected  from  it  by  inference.    MeOnKoty  ▼.  Remmn^  194. 
ft.  Obioinal  Files  and  Bboobo  ov  Supkucb  Goubt  abb  AniniwniiJi  in  erl- 

denoe  to  prove  that  a  judgment  was  rendered  in  the  case.    Pond  ▼.  8k^ 

son,  76. 
A.  JouBVALs  or  LaoiSLATOBB  ABB  EviDBKCB  to  show  that  a  bank  was  not 

chartered  by  the  requisite  vote.   Per  Perkins,  J.  SBamtr  ▼.  Deming^  463. 
7.  RsGiSTBATiON  OF  BoND  VOB  TiTLK  TO  Land  does  not  entitle  it  to  be  re- 

ceived  in  evidence  for  any  purpose  without  proof  of  its  execntaoo.    Bev* 

erly  v.  Burkey  351. 

6.  Deed  can  not  be  Read  m  Evidenob  without  proof  of  its  executloii;  the 

same  rule  applies  to  a  copy  of  a  deed.    Id, 

9.  No  Pboov  of  Execution  is  Requibbd  of  Instbumbnt  Thibtt  Ybabe  Old^ 

when  one  party  holds  possession  under  it  and  the  other  party  also  claims 
possession  under  the  same  instrument.    Id, 

10.  Foundation  ha  vino  bben  Laid  bt  Pboof  of  Loss  of  Wbittbn  Instbu* 
MBNT,  its  contents  may  be  proved  by  explicit  oral  testimony.  Jomet  ▼• 
Robinaont  212. 

II.  Seoondabt  Evidenob,  Amendment  of  Deolabation.^U  defendant  had 
pleaded  to  issue  on  its  merits,  without  taking  oyer  of  a  bond,  upon  proof 
of  its  loss  and  destruction,  secondary  evidence  may  be  introduced  with- 
out any  amendment  of  the  declaration,  to  prove  both  its  execution  and  its 
contents.    Id, 

12.  BevobbSboondabtBvidencbov  Contents  OF  WBrtTENlNarBUMBiiTOBa 
be  introduced,  its  loss  must  be  estabUshed,  or  if  it  is  in  the  possession  of 
the  adverse  party,  he  must  be  notified  to  produce  it.    Id, 

13.  Pabol  Evidence  of  Pbiob  ob  Contemfobaneous  Gonvebsatzons,  Oi^ 
0UM8TANCES,  UsAGBB,  ctc,  is  inadmissible  to  contradict,  control,  or  ex- 
plain an  unambiguous  written  contract.  Olendale  Woolen  Co,  v.  P,  I,  Co., 
309. 

14.  Pabol  Evidenob  is  Inadmissible  to  Add  to,  Vabt,  ob  Ezpladt 
Wbittbn  Instbumbnt,  as  a  general  rule.    WaddeU  v.  OkueeU,  170. 

15.  Pabol  Evidbnce  is  Admissible  to  Show  Fbaud  in  Matebial  Pabt  ov 
Wbittbn  Gontbact;  thus  where  the  defendant  agreed  to  deliver  the 
plaintiff  cotton  of  an  average  quality,  and  the  plaintiff,  in  reducing  the 
contract  to  writing,  inserted '  'good  fair  cotton, "  as  the  quality  the  defend- 
ant agreed  to  deliver,  knowing  that  by  a  local  usage  it  was  superior  to 
the  cotton  agreed  upon,  and  that  the  defendant  was  ignorant  of  this 
when  he  signed  the  written  contract^  parol  evidence  is  admissible  tosboii 
these  &ots  as  a  defense  to  the  contract.    Id. 
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1€L  Fabol  Ewnmmm  n  vot  Adkosiblm  vo  Add  vo  oe  Vaxt  WnRm  !*> 
waanuan;  but  if  it  be  appftrant  that  the  instmment  in  writing  oontunt 
1»t  a  part  of  the  agreement  entered  into  by  iliv  lAu-iiirs,  parol  proof  maj 
be  received  to  prove  the  entire  oontraot^  otherwiee  the  contract  ooold 
not  be  broQ^t  before  the  court;  bat  the  parti  of  the  agreement  pro- 
poied  to  be  proved  by  parol  most  not  be  inconsistent  with  or  repognaat 
to  the  intention  of  the  partiesi  as  shown  by  the  written  instrumenk 
WeM  V.  iTelV.  192. 

17.  Pabol  EviDXzron  n  not  ADmanBU  io  Alter  PBouBSOftT  Notb  given  to 
attorneys  for  professional  services  to  be  afterwards  rendered  in  a  snit  to 
be  institnted,  and  to  show  that  it  was  the  agreement  of  the  parties  that 
the  note  was  not  to  be  paid  unless  the  attorneys  should  be  sacoessfal  in 
the  snit  they  were  to  Iwing.    Id, 

lA.  Fabol  EvmiNOB  is  Admzbsiblx  to  Pbovx  Failubs  of  CoN8n>KRAxnnr, 
either  in  whole  or  in  pert  of  a  written  instrament.    Id, 

19.  Court  m  not  Bouitd  to  Sxpjjlatr  Lroal  vrom  It«lroaTi  Bvidiroe  wfasa 
both  are  offered  together  and  sa  a  whole;  and  if  the  party  offining  it 
does  not  separate  the  l^gal  from  the  illegal  testimony,  the  whole  may  be 
rejected.    Id, 

5Dl  DacLARATioKs  ov  Aoxnt,  to  be  admissible,  must  form  part  of  the  rm 
guUB,    InnU  v.  Steamer  flieacrfor,  805. 

91.  MxBB  Narratiok  or  Evrnt  avtse  It  is  Fully  Endid  does  not  fonn  part 
of  the  res  geeUe,    Id, 

fiL   PABTT  WHOSE  DlCXABATlOVSWRRRlMPBOPlELTlHTBODUCKDnrEVIDBliOl 

afterwards  takes  the  stand  and  testifies  in  exact  accordance  with  ssui 
dedsrations:  Hdd^  that  the  coort  can  not  say  that  their  admission  re- 
salted  nnfavorably  to  the  defendant.    Id, 

SI.  Dbolarations  and  Admissions  or  Pabtt  against  his  Interest  are  Ad- 
lossiBLE  as  evidence  against  him;  but  the  witness  who  depoees  to  snch 
declarations  or  admissions  shoold  give  the  precise  Ungoage  of  the  party 
if  he  can;  if  he  can  not,  he  should  be  able  to  state  the  snbstance  of  them; 
If  he  can  not  undertake  to  teetify  to  the  language,  nor  to  the  substsnce 
of  the  admissions,  he  ought  not  to  be  allowed  to  depose;  consequently  a 
witness  can  not  testify  who  does  not  propose  to  state  the  language  nor 
the  substance  of  the  admissions,  but  merely  his  understanding  of  them. 
Dennif  V.  ChapmaUt  188. 

WL  ikorsA  AND  Declarations  or  Grantee  in  Alleged  Lost  Deed  tending  to 
show  that  no  such  deed  was  ever  given  aro  admisBihle  to  rebut  parol  eri* 
dence  raising  a  preeumption  of  such  a  deed.    Marey  v.  jSitcne,  736. 

SS.  Declarations  or  Deceased  Occupant  or  Land,  that  He  Ooccpikd  It  as 
Tenant  of  another,  are  competent  evidence,  as  pert  of  the  res  gesUBt  to 
prove  the  latter's  possession.    Id, 

88.  Will  is  not  Competent  Evidence  or  Testator's  Title  to  land  devised 
thereby,  it  seents,  in  favor  of  one  claiming  under  it,  without  other  proof 
of  title.    Id, 

tl.  Where  Will  is  Admiited  as  Assertion  or  Title  bt  Testatrix  to  land 
devised  thereby  to  certain  grandchildren,  in  an  action  against  one  clsim- 
ing  through  tho  devisees  under  an  alleged  adverse  possession  begun  by 
the  testatrix,  her  subsequent  declarations  that  she  did  not  own  the  lend 
and  would  not  buy  it  except  under  a  certain  arrangement,  but  intended 
to  alter  her  will,  and  that  if  the  devisees  got  the  land  without  snch  sr» 
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iiDg0iiMiit  ihay  would  get  more  than  her  other  gnmdohfldren,  are  admit* 
ilhle  in  rebuttal,  together  with  evidence  of  the  nomber  of  grandchildren^ 
and  of  the  decree  of  diatrihotion  nnder  the  will  ihowing  the  amount  of 
their  aharea.  Id, 
8aa  Attaohmbnts,  8;  Cbqokal  Law,  21,  23,  35,  36,  89,  41, 42;  Dkedb,  1, 2; 
EsTOFPXL,  6;  EziouTZONS,  7,  28;  Insukavos— Fnu,  6;  Judoubnts,  13, 
39;  Lisira,  4;  Nioligence,  1;  Nbw  Tbial;  Pabtnbbshzp,  14,  18,  19r 
Phtbioiavs,  2;  Plbadino  and  PBAcnoE,  4,  14,  16,  25,  26,  28;  PuBua 
LAin>B,  6;  Rboobbs;  Statutb  ow  Fbauda;  Subbttbhip,  2;  Tebspass,  8;. 
Tbotbb,  1;  UsuBT,  6;  Wills,  1,  2,  4,  5;  Witnbssbs. 

EXCEPTIONS. 

See  ChtiMTWAL  Law,  5,  6;  Jubt  and  Jubobs,  7»  9;  PLBADnro  Ain>  PSAonoB^ 

8,  21,  25. 

EXECUTIONS. 

1.  JumoB  ov  Pbacb  oak  not  Issub  Exaounoir  aoaihct  Bodt  of  I>BiKirDANT» 
uider  the  Illinois  atatate,  apon  a  judgment  founded  upon  oontraot  before 
an  execution  has  been  returned  unsatisfied  againat  hia  yropeii^.  Me* 
Dwald  V.  WUkU,  423. 

ft  PBOMnsoRT  NoTB  IS  NOT  SuBJBOT  TO  Lbvt  asj>  Salb  undcT  execution. 
Lawremore  ▼.  Berry,  188. 

t.  Ibbboulabitt  in  that  ExBCunoNS  ON  Which  Bill  in  Natvbb  of 
Cbbditob's  Suit  is  Founded  were  returnable  out  of  term,  without  an. 
order  first  obtained  for  that  purpose,  will  not  be  noticed  by  the  supreme 
oourt;  application  should  be  made  to  the  court  from  whidi  they  issued 
to  set  them  aside.    How  v.  Kane^  152. 

4.  Bach  Debtor  in  Execution  is  Liablb  fob  Whole  Debt  nr  Soudo,  and 
the  officer  levying  the  execution  is  not  bound  to  regard  any  equities  sub- 
sisting between  the  debtors  themselves,  or  between  the  debtors  and  their 
other  creditors.     Warren  t.  EdgerUm,  66. 

&  CtflCBB  ABOUT  TO  LbVT  EZBOUTION  UFON  LaND  OF  OnB  OF  SeYSRAL 

Debtobb  in  execution,  is  not  bound  to  regard  such  debtor's  o£fer  to  ex- 
pose to  him  the  personal  property  of  his  co^ebtors  and  to  indemnify  him 
for  levying  the  execution  upon  such  personal  property.    Id. 

t,  Whbbb  Officeb  haying  Execution  against  Sevebal  Dbbtobs  Levies 
It  upon  Land  of  one  of  them,  although  such  debtor  c^red  to  expoife  to 
him  the  personal  property  of  his  co^ebtors,  the  debtor  whose  land  is  so 
levied  upon  can  not  maintain  an  action  against  the  officer  for  levying 
upon  the  land,  or  for  falsely  returning  that  the  execution  debtors  had 
neglected  to  expoee  personal  property  sufficient  to  satisfy  the  execution. 
Id. 

7*  CouNTT  Coubt  has  No  Power  to  Permit  Shebiff  to  Amxnd  liis  return 
upon  an  execution,  which  he  has  returned  to  the  derlL's  office,  for  the 
purpoec  of  making  such  execution  competent  evidence  in  a  case  on  trial 
But  its  judgment  will  not  be  reversed  for  such  error  where  it  is  evident 
that  the  result  of  the  trial  was  not  in  any  way  affected  by  it.  PomI  v. 
BUuon^  75. 

i^  Where  Bidding  at  Exbcution  Sale  is  Prevented  on  account  of  a  reqneek 
nuide  by  the  execution  defendant  of  those  present  tliat  they  refrain  from 
bidding,  and  the  property  is  purchased  in  for  the  benefit  of  the  defend* 
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•at,  iht  Mk  is  famdnlept  as  to  erediton,  and  a  pmrahaMr  from  tiia  w> 
dea  with  notioa  ooeapiea  no  bettor  poaltioii  than  hia  Tcndor.  Bjfen  ▼• 
Fowler,  271. 
f  •  PosnKo  NoncB  o«  Debtor's  Shop  Doob  n  not  Svmonan  Kozns  to  hfaa 
of  ezaoatlon  sals.  Tha  notioa  mnat  be  aerred  on  him,  or  be  left  at  hii 
raaidanoe  in  propar  hands.    Biehard§  ▼.  Medko^  49. 

10.  Ovs  PuBcnusoro  iob  Avothxb  at  Exbodttov  Sali,  fanving  agreed  to 
ao  pQxohaaa,  and  hold  the  property  aa  seoarity  for  the  money,  ia  n  tmatae, 
and  the  oonttaot  Is  a  mortgage.    Mi^faU  ▼.  Bueha$umt  41. 

11.  Bona  Fn>s  Pubobasbb  at  Shxbot's  Balk  viUi  Hold  Larb  where  tha 
Judgment  creditor  had  oonveyed  it  away  previously  to  the  judgment 
againat  him,  bat  the  deed  had  not  been  pat  apon  reoord  within  the  time 
reqaired  by  atatate,  nor  prior  to  the  recording  of  the  aherilTs  deed.  Dm 
ex  denu  ffoeier  ▼.  Hall,  400. 

12.  PUBOBASBB  AT  SHXBIVr'S  SaLK  StAUDS,  ZV  RsLATIOH  TO  Rh>I8XBA9I0V 

Law,  aa  though  he  were  a  purohaaer  at  the  aame  date  from  the  exeeutta 
defendant  himaelf.    Id, 

ISi  PUBGHASXB  AT  BXBOUTION  SaLB  €Air  HOT  HAVB  RXDEMFnOV  OV  PlOP- 

BBTT  Sbt  Asids  in  equity  on  the  ground  of  fraud  while  still  retaining  tiie 
redemption  money.    Meny  ▼.  Baetwkk,  434. 

lit  Gbidrob  HAvmo  Two  Judombntb  Aoqueus  No  Intbbbst  AOAiraf 
GuDnoB  who  has  redeemed  the  properly  from  the  sale  under  the  senior 
judgment,  by  a  purchase  of  the  same  property  at  a  sale  under  the  junior 
judgment,  made  before  the  time  expiree  for  redemption  under  the  senior 
judgment  by  the  judgment  debtor.  He  does  not  thereby  acquire  the 
judgment  debtor's  equity.    Id, 

16.  JuDOMBNT  Dbbtob's  Rioht  TO  Rbpibm  Pbopjbtt  Sold  ov  Sziootiov 
can  not  be  sold  under  execution.    Id, 

10.  IiAOBn,  nr  Asbbbtino  Claim  when  unexpUdned,  is  a  good  defense  to  a 
suit  to  redeem,  as  the  hasard  of  injustice  to  others  in  calling  for  aocounti 
of  hires  and  profits  is  too  great.     Weei  ▼.  Thornton,  134. 

17.  PUBORASIB  AT  BZIOUTION  SaLB  18  VOT  AlTBOTBD  BT  iBBBOULABimi 

of  the  sheriff  in  the  sale  and  hia  failure  to  obeerve  all  the  requisitee  pre- 
soribed  by  the  statute;  the  requisitee  preeoribed  by  the  statute  in  respeol 
to  the  mode  of  proceeding  under  an  execution  are  merely  directory  to 
the  officer,  and  in  no  caae  can  the  purchaser  be  the  sufferer  by  an  omia- 
'  sion  to  obaerve  them,  unlees  he  can  be  shown  to  have  been  cogniant  of 
thatfact    ^yers ▼.  i^oiofer,  271. 

18.  Attobvbt  ov  Bboobd  Pubohasino  at  BznjunoN  Salb  is  vot  Bonvn 
TO  Takb  Notiob  of  irregularitiee  of  the  sheriff,  and  his  title  is  not  affected 
by  the  existence  of  irregularitiee  of  which  he  had  no  notice.    Id, 

10.  Salb  bt  Mabwtal  ov  Land  Lbvibd  on  bt  Pbsdbqbsbob  under  a  judg- 
ment of  the  circuit  court  of  the  United  Statea,  after  hia  term  of  office 
had  expired,  but  under  a  writ  which  had  come  into  his  handa  during  his 
coatinnance  in  office,  is  irregular,  and  upon  a  direct  application  to  the 
court  by  any  of  the  parties  interested  it  would  be  set  aside,  but  such  sn 
irregularity  at  most  would  only  render  the  sale  Toidable,  and  it  could  nol 
be  assailed  in  a  collateral  proceeding.    Id, 

to.  Whbbb  Mabbbal  Who  Sold  Land  undeb  Judombht  ov  OmoriT  Oovbi 
ov  Unitbd  States  is  Rbxoved,  the  court  may,  upon  a  proper  ahowin^ 
order  his  successor  to  execute  and  acknowledge  the  deed,  and  the  act  ol 
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magnm  adopting  the  flzeoation  law  of  this  state  olaarly  aathoriaaa  Iti 
noord  in  the  oaanty  where  the  land  ib  ntnated  when  ao  aoknowledged* 
Id. 

2L  Amouwt  or  Exxoanov  ib  Pbima  Facob  MxAauKs  ov  Daicaois  aoaibv 
Sbsbitf,  who,  throagh  mere  neglect,  faila  to  collect  the  money  on  it  or 
to  retnm  it;  and  the  damages  can  not  be  mitigated  by  merely  showing 
that  the  original  debtor  was  solvent  and  able  to  pay.  Evans  ▼.  Oovemor, 
172. 

28.  Iv,  AiTBB  NioiacT  07  Sheriff  to  Golubct  Moubt  on  Wbit  ok  to 
BsTVRiv  It,  the  plaintiff  should  cause  sabsequent  executions,  upon  which 
the  succeeding  sheriff  could  have  made  the  money,  to  be  returned  to 
await  his  remMly  against  the  prior  sheriff  for  the  default^  this  constitutes 
no  bar  to  his  action  for  such  default,  and  does  not  reduce  the  damagea. 
Id. 

28,  Shbbiff  mat  Sell  aiteb  Rxturn  Dat  of  Wbit  personalty  levied  on 
while  the  execution  was  in  full  force.    Jd, 

24.  Constable  is  Pbotectxd  in  Bzeoution  of  Proobss  of  Justioe  of  Feaob 
which  shows  upon  its  face  that  the  justice  had  jurisdiction  of  the  subject- 
matter,  when  nothing  appears  to  apprise  him  that  he  had  not  jurisdio- 
tion  also  of  the  person.    McDonald  v.  WUkie^  423. 

25.  Sheriff  bt  Lett  on  Personal  Propertt  Aoquires  Such  PoflSBsnox 
thereof  as  enables  him  to  maintain  trover  for  its  conversion  while  in  his 
possession;  and  if  he  has  made  a  proper  levy,  but  permits  the  property 
to  remain  in  the  hands  of  a  bailee  on  a  verbal  undertaking  to  have  it 
forthcoming  on  the  day  of  sale,  bb  possession  continues  so  as  to  entitle 
him  to  maintain  the  action  against  such  baUee  who  has  converted  it  to 
his  own  use.     WUlianu  v.  Hemdon,  561. 

26.  Return  of  Sheriff  that  He  had  Levied  BzEotmoH  on  Propertt, 
made  by  him  before  the  commencement  of  the  suit,  is  admissible  evi- 
dence in  an  action  of  trover  brought  by  him,  to  prove  that  he  made  such 
a  levy  as  vested  the  possession  in  him.    Id. 

See  ATTAiOHiumTa,  1,  0;  Bona  Fide  Purchasers,  3;  Judomentb,  13, 84-36| 

Bsplevin;  Surbttbhip,  3,  4;  Trespass,  7. 

EXECUTOBS  AND  ADMDOSTRATOBS. 

1.  Moral  Fitness  of  Person  Appointed  Executor  bt  Will  can  not  ba 
inquired  into  by  the  court  to  which  he  applies  for  permission  to  qualify. 
Berry  v.  HamUton^  616. 

8.  Executor  Debives  his  Office  from  Testamentart  Afpouitjiewt,  and 
If  he  is  a  person  not  disqualified  by  law  from  being  an  executor,  the  court 
has  no  right  to  refuse  to  permit  him  to  qualify  or  to  refuse  to  grant  him 
letters  testamentary.    Id, 

SL  Executor  can  not  Maintain  Suit  in  Equitt  to  Compel  Co-exboutob 
TO  Account  for  and  pay  over  to  him  or  into  court  certain  daims  alleged 
to  be  due  from  defendant  to  the  testator's  estate.   BeaU  v.  HHUary^  649. 

4.  At  Ck>MM0N  Law  Debt  Dub  from  Executor  to  Testator  was  consid- 
ered paid  and  was  assets  in  the  hands  of  the  executor,  for  which  he  was  as 
much  answerable  to  the  creditors  of  the  testator  as  If  he  had  actually 
received  that  amount  in  cash  from  any  other  perMm  Indebted  to  tht 
estate.    Id, 
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ft.  ElJHIUlOB  IB  AOOOVHTABLI  Uf  EqUITT  TOB  AmOUHT  OV  HD  DocV  M  !» 

Mti,  not  only  for  the  payment  of  debts,  but  aim  for  the  bemflt  of  i«id»> 

ary  legateee.    Id, 
i,  EzBOUTOBB  ABB  MOT  LiABLB  TO  Each  Othxb,  bttt  esoh  to  the  euim§  qm 

iruit  to  the  full  extent  of  the  fanda  he  reoeives.    Id, 
7.  Onb  Exbootob  Patimo  oykr  to  Othkb  Wbolb  of  AasBXi  m  hd  GLavdi 

will  not  be  thereby  exonerated  from  his  responribility  to  the  orediton 

and  othen  entitled  to  the  estate  of  the  deceased.    Id, 

ft.  KlOHTS  OF  OVB  EXICUTOB  ARE  FULLT  EqUAL  TO  ThOU  OV  OxHBB  fal  I»- 

gard  to  receiving,  holding,  and  disbarsing  the  assets.    Id, 
9.  Exboutob  Who  has  Paid  Amount  of  Decreb  is  Emtrlbd  to  Dbmabb 

of  hla  co-exeoutor  so  mnoh  of  the  decree  as  he  was  rightfdly  bomid  to 

pay.    Id, 
lOL  Unauthobizid  Sale  of  Propbbtt  bt  ADimnscBATOB  of  Braxb  is 

treated  as  his  individnal  act.     Worthy  v,  Joknmmt  393. 
Baa  Adtbbsb  PoflssssiOM,  2;  Estoppel,  4;  Judombbts^  4;  NBOOfiXABLB  Ib- 

OTBUMBBTB,  20;  Pabtnebship,  4,  5,  18;  Plbadzbo  ABD  PBACOOBp  9A| 

SCAXOTB  of  LUflTATIOBS,  5. 

EXEMPTIONS. 
Bee  CkxMMON  Oabbiebs;  TAZAXUBy  9L 

EXPERTS. 
See  Witnesses,  41, 42. 

FACTORS. 
Baa  AttEMCtf  6;  Babkbuptot  and  iBBOUfiBOTi  9L 

FALSE  IMPRISONMENT. 
See  Cbdunal  Law,  13-2QL 

FEDERAL  COURTS. 
Bat  Ctamra^  Law,  ft;  BnoimoNs,  19,  20;  JuMUpan,  9^  M^  28|  1 

picnoN,  6. 

FELONIES. 
See  Cbdunal  Labt. 

FENCEa 
See  Railroads. 

FERRIES. 
Baa  Labdlobo  and  Tdeabv. 

FISHERY. 
Bee  Watebooubsbb. 

FORECLOSURE. 
See  Easbmbnts,  ft,  B, 
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FOBEIGN  ASSIGNMBNT& 
oM  ^mQViOBirni  voB  Bbnkfit  ov 


FOBEION  BANKBUPT  LAWS. 
8m  BAimuTTor  ahd  IireoLTsiior,  1^  4^ 

FOBEION  00BP0BATI0N8. 

See  COBPOBATIOKB,  2. 

FOBEION  JUnOMENTa 
See  JuDOMiNTS,  42^A5. 

FOBEION  BBOOBDa 
See  BviDivoB,  4. 

FOBEION  STATUTES. 
See  STATum,  1,  2. 

FOBFEITUBBS. 
See  Cqhbtitutiokal  Law,  1& 

FOBMEB  OONVICnOK. 
See  Cbimikal  Law,  9»  IOl 

FBAUD. 
GBnmrAL  Law,  Q;  Dxxds,  2;  Estofpbl,  5;  Evii>micb»  16|  AuuMnJoni 
OovmrAVOB;  JuDaxEHTS,  36;  Lxobnsbs,  7;  Patmbht,  1}  Sauh^  7. 

PBAUDULENT  CONVEYANCES. 

jOarfSTAVOB  vo  BintAnD  Creditors  Madb  to  Cbsditob  ov  VniMA  vate 
■Qspioioiis  droomitADoeB  ib  not  relieved  from  the  taint  of  fniid,  bjlMfaig 
Hade  oaUniibl J  in  dlaoharge  of  the  debt.    Merry  ▼.  Bo&lwkit  4H, 
Bae  B91IA  Vjurn  Pdboiiaskbs,  3;  Ezxounoira,  8;  FAsnnBanFi  11^  llL 

OABNISHMENT. 
See  ATTAomaNTS,  3-11,  87-39* 

OENEBAL  ISSUE. 
8m  Temmbbq  AMD  Pbaotior,  14;  Tbhpam^  C 

GIFTS. 
See  E8T0FPSL,4. 

OBAND  JUBOBa 
8m  OintnrAL  Law,  2;  Jury  ahd  JumHi  U^  14 

OBANTS. 
8m  Pobuo  Lands;  WATnoouBiBH  8 

OBOWINO  TBEES. 
Sm  Lirhs. 
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GUARANTY. 

1.  CovBiDiBATiov  ov  NoTB  Axm  OuARANTT.— Croanntj  of  note  and  tba  aoto 
itMlf  giyen  for  the  pvrohaM  prioe  of  real  tttatet  toan  agent  off  tlioowBer 
who  had  no  anthority  to  oonvey,.  are  void  lor  want  of  oonaideniiics. 
Usher  V.  StUnum^  297. 

1  CoNsiDBunoH  OF  NoTi  OK  OvABjkXTt  MAT  Bi  IVQViBSD  ixTo  betweea 
the  original  partiea.    Id. 

OUABDIAV  AD  UTKM. 
See  IxraAJrTTT,  2,  3,  5. 

mOHWATS. 

1.  PXBaoN  IirjuBiD  BT  OBaTRUonoN  m  Strut  gav  iror  CoiiPi4iKy  Imt  takee 
the  riak  upon  himself  where  he  knows  of  such  obetmotion,  and  attempts 
to  pass  it»  but  oan  not  see  it  in  conseqnenoe  of  the  darlmewB  of  night,  or 
of  the  rise  of  water  over  the  street.    Mi,  Vernon  Boc  ▼.  DtcsoKcAett,  4ISI, 

ti  Dbglaxatiok  19  Suit  fob  Special  Damaqb  Rbcxitsd  bt  Riddto  aoaibst 
PuBUO  NuiSANCB  IN  Stbxet  must  show  that  there  was  no  fault  on  the 
plaintiff's  part.  It  does  not  follow  that  beoanse  such  daiftage  haa  been 
received  a  suit  for  the  injury  can  be  maintained,  even  against  the  person 
who  pnt  such  naisance  in  the  street.    Id, 

t.  When  Land  is  Cokvbtxd  as  Bouivdbd  bt  Stbxxt  Rkfbbbnizd  oh  Plab 
bnt  not  yet  made,  the  soil  of  the  contemplated  street,  though  owned  by 
the  grantor,  does  not  pass  by  the  conveyance.  Palmer  v.  Doughertjf^ 
e36. 

4.  Grabt  of  Land  Bounded  bt  Hiobwat  Geneballt  carries  the  fee  to  the 
center  of  tiie  way,  if  the  title  of  the  grantor  extends  so  far.    Id, 

6w  iNJUNonoN  WILL  BE  Gbanted  TO  RESTRAIN  Ant  OssTRUonoH  which  de- 
nies the  exercise  and  use  of  right  of  way  over  a  street  to  which  com- 
plainant is  entitled,  as  it  works  irreparable  mischief  to  the  street  as  a 
street.     White  v.  Fkmnigain,  668. 

8.  Trrefarabtb  Injurt  mat  Follow  from  Obstruotion  of  Gitt  Strbbt 
which  would  not  ensue  in  case  of  a  country  road.  The  nature  of  a  right 
sought  to  be  protected  by  injunction  should  be  kept  in  view.    Id, 

7.  AoTS  OF  Martland  Assemblt  Rblativb  to  Power  of  Municipal  Au- 
thorities OF  Baltimore  to  open  streets  do  not  entitle  one  as  a  matter 
of  right  to  have  a  particular  street  opened  by  direction  of  corporate  au- 
thorities, and  therefore  it  oan  not  be  urged  that  a  bill  for  such  relief  is 
not  maintainable  in  equity,  because  complainant  has  a  remedy  with  the 
municipal  authorities.    Id, 

S»  Person  Using  Land  Dedicated  for  Footwat  as  Carriage- wat  can  not 
recover  against  the  city  for  an  injury  to  his  horse  by  an  obstruction 
therein,  though  he  uses  ordinary  care  and  skill  in  driving  along  the  way, 
whether  the  dedication  has  been  accepted  or  not.  HemphUl  t.  CHtjf  rf 
Bodarit  749. 

Baa  Boundaries;  Ck>RP0RATi0Ns,  9;  Covenants,  1;  ]>bdigation,  2;  Ibjuho* 
TiONS,  6;  Neguoence,  2,  3;  Trespass,  2;  Watkrooubbb,  & 

HOMICIDE. 
See  Criminal  Law. 
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HUMAN  LAW8. 
See  DxfiNiTioira,  1. 

HUSBAND  AND  WIFB. 

L  HmBAHD  IB  LiABUB  Onlt  FOB  Wm's  NiCB88ABm  is  the  abeeiioe  of  an 
espren  or  implied  promise  od  his  part  to  pay  her  debta.  Joknmm  ▼. 
WUliami,  491. 

2.  SXBYICn  RXKDSKBD  IK  PROCUBINO  DlTOBCB  VOB  WiVB  ABB  HOT  NlOBS- 

HABTiH,  and  the  husband  is  not  liable  for  them  as  snoh.    ItL 

S.  HUBBAHD  CAN  COKYBT  No  OBKATBB  IkTBBBST  IK  RbAL  EsTATB  OF  WiFI 

than  he  himself  possesses.    Hcwey  ▼.  Ocingt^  427. 
ii  Husbahd'b  Intbbbst  in  Wife's  Esiatb  is  Tebminatid  bt  Diyobob  a 

VnicuLo.    Id. 
&  Busbakd's  Disghabob  of  Causi  of  AcnoK  is  Bab  to  an  action  for  tori 

faronght  in  the  Joint  names  of  husband  and  wife.    BaUard  y.  Ausefl^  ffiBQl 
See  Mabbiaob  ahd  Ditobos;  Marbtbd  Wombv. 

ILLEGAL  CONTKACTS. 
See  Spboifio  Pxbfobmangb*  1,  2. 

IMPLIED  CONTRACTS. 
See  CoKTBAOTS,  7-11. 

IMPLIED  COVENANTS. 

See  COVBNAKTS,  1. 

IMPLIED  WARBANT7. 

Bee  oATiBS. 

IMPRISONMENT. 
See  Tbbspass,  7. 

IMPROVEMENTS. 

8m  Bmu  f!iDB  PcBOBASEBs,  1,  2;  CoBPOBATiOKs»  10|  Luoonnii^  4f  <»  7| 

^ABTmoK,  6,  6;  Public  Lakds,  10;  TBnrAaB,  9. 

INCUMBRANCES. 
See  EaroFPBL,  1;  NonGB»  3. 

INDEMNITY. 
Bm  BnoonoKS,  5;  Iksubakcb— Fibb,  1;  Usubt*  % 

INDICTMENTS. 
See  Cbimihal  Law;  Officbs  akd  OFFionSy  L 

INDORSEMENTS. 

8m  NMOflABLB  iBSTBUlfBKTS;  StATUTB  OF  LnnTAT10H%  1, 

INFANCY. 

L  BmoiTAL  OF  Ikfabtwith  Inteht  ToRBTUBKdoeBnotehaiigahlidoaili 
dfe.    ilflen,  Adm*rt  ▼.  Ilkonuuon^  65. 
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2.  DoMicuji  OF  Ihvaiit  whilb  TBATKLnra,  or  tempomflj  awaj 

birthplAoe,  is  itill  his  birthplace.    Id. 

3.  DoMiciLB  OF  IvFAKT  18  PiAoi  OF  HX8  BisifH»  if  It  wwt  •*  tbe  IIdm  lh» 

domicile  of  hie  parenti.    Id. 

4.  Infant  can  not  Aoqdibb  New  DomoiLi  bt  hib  Owh  Act.    Id. 
H,  Infant's  Domicili  Follows  Domicilb  of  his  Pa&bntb.    Id. 

\  Infant's  Domicile  can  not  be  Cbanosd  bt  Motheb  and  Stbv^mkb 
removing  to  another  state  and  taking  the  in&nt  with  them.    /<f. 
See  Paxbnt  and  Child;  Statutb  of  Limitations,  6. 

INJUNCTIONS. 

1.  Plea  of  Limitations  Rbued  on  in  Answeb  is  not  availaUe  on  a  molioB 
to  diaeolve  an  injunction.     WhUe  ▼.  Flannigainf  668. 

^  It  n  Sufficient  Averment  that  Injubt  is  Ibbbpabablb  in  a  bill  for  in- 
junction to  allege  that  the  obetmction  complained  of  works  to  compUn- 
ant's  great  injury  and  in  manifest  violation  of  the  obligations  of  tfas 
party  against  whom  injunction  is  sought.    Id. 

Z.  Sufficient  Facts  must  be  Stated  in  Bill  fob  Injuvoiion  to  restnia 
irreparable  injury  to  show  that  such  injury  will  result  from  the  act  com- 
plained of.    Id. 

4.  Complainant  must  Alleob  in  Bill  fob  Injunction  against  Obsibuo- 
TiONS  TO  Use  of  his  property,  that  he  uses  such  property,  and  that  sadb 
use  has  been  interfered  with.    Id. 

6.  Equity  can  not  Enjoin  One  fbom  Exebcue  of  Bioht,  which  belongi 

to  him  in  common  with  other  owners  of  property  in  a  city,  of  applyinf 
to  the  city  authorities  to  open  a  street,  he  not  having  bound  himself  by 
any  contract  not  to  do  so.  Id. 
^  Injunction  will  be  Obanted  against  Trespass  producing  mischief  which 
reaches  to  the  very  substance  and  value  of  the  estate,  and  goes  to  the 
destruction  of  it  in  the  character  in  which  it  is  enjo]red.    Id. 

7.  Injunction  against  Proceedings  under  Judgment  in  One  State,  ob* 

tained  upon  a  judgment  in  another  state  which  has  subsequently  been 
reversed,  will  be  granted  when  the  defendant  is  guilty  of  no  laehea  la 
the  assertion  of  his  rights.    MeJUUm  v.  Love,  449. 

See  Highways,  5-7;  Nuisance,  6t  6. 

INSANITY. 

1.  Judgment  may,  by  Common  Law,  be  Rendered  against  One  now  Com- 

FOB  Mentis,  upon  contracts  or  liabilities  by  which  he  is  legpAy  bound. 
King  v.  HobiMon,  614. 

2,  Appointment  of  Guardian  ad  Litem  fob  Pebsok  non  Compos  KsBmb 

rests  in  the  discretion  of  the  court.    Id. 
Z,  Plaintiff  is  not  Bound  to  Ascebtain  Mental  Capacity  of  I>0BH1>- 

ANT,  and  to  bring  it  before  the  court,  in  order  that  a  guardian  «l  Uttm 

may  be  appointed.    Id. 
ii  Contract  ob  Liability  Assumed  by  Pebson  while  of  Sound  Mihp  bbsj 

be  enforced  against  him  when  he  is  of  unsound  mind.     Id. 
&  Pebson  of  Unsound  Mind,  of  Full  Age,  must  Appbab  by  AxTOBmr, 

and  not  by  guardian;  and  therefore  it  can  not  be  alleged  •■  CROTt  iia 


Index.  883 

yroiwwidfag  to  nvene  a  Jndgmaiit  rendered  agidiwl  moh  p«MB»  tlMt  mm 
gQudian  had  been  appointed  for  him.    /d. 

See  Wills,  4,  5. 

INSOLVENCY. 
See  Bahxbuptot  aitd  iHsoLTivor. 

INSTRUCTIONS, 
flee  CBmnrAL  Law,  27;  Iksu&anos— Firb,  9;  Jubt  aho  JuboMv  8|  Tt  9t 

Plbadiito  and  PBAonoi,  5. 

INSURANCE-FIKE. 

1.  JsmmAScm  Comtbaot  is  Onb  o7  Ivduinitt  utov  Tkbmb  end  eonditjomi 

ipeoified  in  the  policy,  and  nnless  thoee  tenns  era  oomplied  with»  the  ae- 
sored  can  not  recover.    Olendale  Woolen  Co.  ▼.  P,  /.  Co.,  309. 

2.  DiamNonoN  between  Repbesbntation  and  Wabbantt  in  Ivsubabcb 

Contract  is  that  the  former  precedes  and  is  not  part  of  the  oontraol» 
and  need  be  only  materially  true;  while  the  latter  la  part  of  the  ooo- 
trect,  and  must  be  strictly  fulfilled  or  the  policy  is  void.    Id, 

Z.  Whbthbb  Repbesbntation  in  Suryet  Pbegbbkno  Fibe  Pouot  is  to  1m 
regarded  as  a  technical  warranty,  though  referred  to  in  the  policy,  if 
doubtful;  but  if  a  condition  of  the  policy  makes  the  survey  a  wananty, 
then  it  is  so.    Id. 

4.  Representation  in  Subvet  Pbbcedino  Fire  Pouot  that  "  thbrb  n  a 
Watchman  Nights — ^no  clock — ^bell  is  struck  every  hour,"  in  answer  to 
the  questions,  '* Is  there  a  watchman,  etc.,  during  the  night?"  and,  "Is 
there  a  good  watch-dock  ?**  where,  by  the  conditions  of  the  policy,  the 
survey  is  made  a  warranty,  amounts  to  an  exact  engagement  that  the 
insured  will  keep  a  watchman  upon  the  premises  through  the  hours  of 
every  night,  and  a  breach  of  such  engagement,  by  having  no  watchmaa 
on  duty  between  Saturday  night  at  twelve  o'clock  and  daylight  on  Son- 
day  morning,  during  which  a  loss  occurs,  avoids  tlie  policy,  and  precludes 
a  recovery.    Id, 

8.  WoBD  "  DiTBiNO  "  MUST  BB  CoNBTBiXBD  with  reference  to  the  subjeot-mat- 
ter,  as  meaning  either  some  time  within  a  certain  period  or  as  inchiding 
the  whole  of  such  period.  The  latter  is  the  proper  construction,  when 
an  applicant  for  insurance  is  asked  whether  there  is  a  watchman  on  the 
premises  **  during  the  night."    Id, 

^  Evidence  op  Usaqe  in  Pabtioulab  Mill  ob  Looalitt,  as  to  keeping  a 
watchman  during  Sunday  in  manufacturing  establishments.  Is  inadmis- 
sible to  control  an  insurance  policy  not  ambiguous,    /d. 

7.  Statement  in  Application  pob  Insubancb  that  Cask  op  Watbb  is 
Kept  in  the  third  story  of  the  building  insured  is  prospective  and  In 
the  nature  of  a  representation  and  not  a  warranty,  under  a  policy  pro* 
viding  that  if  the  ''  representations  "  in  the  application  "  do  not  contain 
a  Just,  full,  and  true  expoeition  of  all  the  facts,'*  etc,  and  "  are  material,'* 
the  policy  shall  be  void,    •/bites  Mait\f.  Co.  v.  Maa^fWi  M.  F.  I.  Co.^  741L 

%,  Taimtfy  07  Repbesbntation  in  Apflioation  pob  Pouot  is  Mattbb  oi 

Dbfbnbe,  and  the  burden  of  proof  Is  on  the  insurers  where  the  appUoa* 

tion  represents  that  a  cask  of  water  is  kept  in  the  insoxed  building  and 
Am.  Dio.  Vol.  UT--SS 
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«be  iBMiTCn  Mik  to  avoid  the  poli^  beonn  ttis 
OBtme.    Id. 

fL  BbTITBAL  TO  XXBTBUUr  AB  TO  EltlOT  OV  PaKT  oP  Al TERATTOIT  OF  IbbOUD 

FftnoBM,  whan  an  instniotion  li  giTon  m  to  the  effect  of  the  entixe 
•Itentioii,  whioh  ooniigti  of  bat  a  etn^  ehange,  is  not  etior;  m  wheie 
the  elteratiaii  oondrted  in  ehiinging  the  poeitioa  of  a  etove  end  etofe- 
pipe,  and  the  ooort  ref  ueed  to  inetraet  the  Jmy,  ee  xeqneetod,  that  if  the 
ohange  of  the  efcoye-pipe  materially  tnciraaacd  the  rUk,  tiie  policy  was 
wMt  but  did  inetmot  them  that  euoh  would  be  the  efibot  if  the  attec^ 
tion  of  the  atore  and  pipe  materially  inoraased  the  risk.    Id, 

See  MoBiaAOis,  4, 5;  TAXAnoir,  Z, 

INSUKANCB-MABINK 

ImiBSBS  IvnsMimnniio  Ship-owitxbs  AUAina  Fnuu  or  Saa  ace  boond 
to  Indemnify  them  for  the  amonnt  they  were  obliged  to  pay  theowaenof 
another  fmml  for  damagaa  done  the  latter  by  aooUiaionin  ooneequanoecl 
tiie  nei^Ugnt  navigation  of  the  inaared  ahip.    ^elaon  ▼.  SiilfiA  ImM,  Ob.» 

77a 

See  Tazatioit,  8. 

INTEREST. 

L  lansm  now  GaujuiiAtsd  or  Cam  ov  Pabssal  PAnmrra.— When  the 
payment  ezoeeda  the  inljereat  doe,  caloakte  Intereat  on  the  prinoipel  up 
to  the  date  of  payment^  add  this  intereat  to  the  priiicipal»  and  then  de- 
dnet  the  payment.  If  the  payment  falla  short  of  the  interest  dne^  eal« 
onlate  the  interest  on  the  principal  np  to  the  time  when  the  payments 
will  overmn  the  interact  due  on  the  principal,  and  then  dednct  the  pay- 
ment.   Hfmer  ▼.  DooUtOe^  489. 

ti  IinBBMT  MAT  Bl  OlYUT  VOR  VXXATIOUS  DSL4T  OV  PaTMSBT*  OndcT  the 

atatote.    Jf cJSnn^  v.  Springer,  470. 

See  CoyEHAiiT8»  3;  Usosr. 

INTEBBOOATOBIES. 
See  BQUirr,  0, 6;  naDKr.  6. 

IKTOXJOATma  UQUOBS. 

1.  Am  €sw  1861,  ion  BvrramBiov  or  DnnrKiKo-Hoinni  astd  Timiiro^Bar^ 
does  not  prevent  any  perK>n  from  acquiring  or  pnssnsaing  apiritaona 
llqnora,  ensept  for  the  naea  and  parpoaea  therein  prohibited,  bnt  on  the 
contrary,  recogniaea  them  aa  anbjeota  of  property  when  kq^it  for  medici- 
nal or  mechanical  parpoaea.    Proton  ▼.  Drew^  639. 

%  PltOHiBiTiov  TO  Sbll  Intoxicateno  LtQUOKfl  Can  not  preyent  any  pecaon 
from  acquiring  and  possessing  them  for  hia  own  nae  without  any  inten- 
tion to  aeU  them,  nor  prevent  them  from  being  tnnaported  tan  one 
town  or  city  to  another,  or  through  the  atate^  when  tfasKe  ia  no  hutntuNi 
ta  make  sale  of  them.    Id, 

See  OommTDTioKAL  Law,  12;  Gbdcikai,  Law,  2L 

JOIKDEB  OF  AOnONa 

See  OO-TBKANOT,  1. 
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JOINT  TENANT. 
See  Trover,  4,  5. 

JOURNALS. 
See  EviDKKcs,  0. 

JUDGMENTS. 

L  TnaiTOBiAL  Coubts  of  Wisconsin  were  in  EuufTEWCE»  and  Judgmoitp 
ooold  be  reDdered  by  thenit  after  the  adoption  of  the  state  oonstitatioii^ 
and  before  its  approval  by  congress  and  admission  of  the  territory  as  • 
state.    How  y.  Kane,  152. 

Sl  Power  to  Confess  Judgment  Given  bt  Defendant  to  Pulintiff's  At* 
TQBNEY  is  a  power  coaplod  with  an  interest*  and  is  irrevocable.  WommU 
V.  Beardoth  245. 

Sb  AUTHOBITT  TO  CONFBBB    DEGREE   UNDER  POWBR  OF  ATTOSNET    NOT  Ez» 

bausted  by  a  confession  when  the  decree  was  reversed;  and  a  second 
confession  may  be  made  under  the  power.  Iluner  v.  DooliUle,  489. 
4.  Decree  Nunc  pro  Tunc  against  Administrators  is  not  Authoeizbi> 
where  the  memoranda  upon  which  the  decree  was  rendered  show  bat 
few  of  the  facts  upon  which  a  reguLur  decree  of  the  orphans*  court  oould 
be  based.    Meica(f  v.  Meteoift  190. 

6.  Justice's  Judgment  must  be  Authenticated  bt  Some  Ceoord,  and  no 

effect  can  be  given  to  one  never  actually  entered.    Benaway  v.  Bondp 
147. 
6b  Court  of  State  has  No  Jurisdiction  rp  Render  Judgment  against  a 
party  when  neither  he  nor  any  property  of  his  has  been  found  within  t]ie 
state.    Lovtjcy  v.  Alhee^  630. 

7.  Where  Partt  to  Suit  is  not  within  Jurisdiction  of  Court,  a  judg- 

ment rendered  against  him  will  be  effectual  only  as  a  judgment  in  rem^ 
acting  upon  such  property  as  he  may  have  within  the  jurisdiction.    Id» 

ft»  Judgment  Rendered  bt  Court  without  Obtaining  Jurisdiciion,  either 
of  the  person  or  property  of  the  defendant,  is  merely  void.     /(f. 

H  No  Judgment  can  be  Rendered  against  One  as  Trustee,  where  neithcsr 
be  nor  the  principal  defendant  resides  within  the  jurisdiction,  and  no 
property  of  such  defendant  has  been  found  here.  This  was  the  principle 
of  the  common  law  in  force  in  this  state,  and  it  has  not  been  changed  by 
any  statute.    IiU 

lOl  Statute  Providing  that  Judgment  mat  be  Rendered  against  One 
Summoned  as  Trustee,  although  he  has  never  been  an  inhabitant  of 
this  state,  applies  only  to  cases  in  which  the  court  has  jurisdiction  of  the 
suit  between  the  principal  parties.    JtL 

11.  Judgment  of  Court  having  No  Jurisdiction  is  Void.  Keamtifr, 
GrctTf  439. 

12.  When  Judgments  of  Sutrrior  Courts  are  Dhawn  Collatsrau.t  ni 
Question,  and  it  appears  on  the  face  of  them  that  the  court  had  juris* 
diction  of  the  subject-matter,  such  proceedings  are  voidable  only,  al- 
though there  may  be  obvious  errors.    Borden  v.  SicUef  217. 

IS.  KoncE  BEFORE  JUDGMENT. — ^A  claim  was  presented  in  probate  court  with- 
out notice  to  adverse  party,  and  ordered  paid  by  said  court.  Sheriff  waa 
sned  for  failure  to  execute  mJL/a,  issued  upon  said  order,  and  upon  plea 
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of  Md  M  rtooird^  pluntUf  introdnoed  in  evidence  Mid  order  of  paymaoik 
HM^  that  it  WAS  properly  admitted,  and  that  Joriadietion  of  the  nb> 
Ject-natter  appearing  upon  the  faoe  of  aaid  prooeedingi»  the  oonrt  would 
not  inquire  into  them  ooUaterally.    Id, 

U,  Pbxvioub  Dbosuoiib  of  This  Coubt  as  to  Absoluts  Nullrt  of  the 
Jadgments  of  saperior  coorti  when  the  reoord  fails  affinnatiyelj  to  show 
previoas  notice,  express  or  implied,  to  the  defendant,  will  no  longer  be 
regarded  as  law.    Id, 

lAi  Whethsb  thbbb  has  bbv  KonoH  ob  Ko  Notiob  before  jndldal  sen- 
tence relatee  not  to  the  inTeetitare  of  jadicial  power,  bat  its  riglitfal  es* 
ercise.    Id, 

16b  KonoB  BiroBB  Judicial  Sbmtbbob  has  not  been  oonseoratsd  bj  the 
common  law  as  a  law  of  nature.    Id, 

17.  JuDOKBVT  07  OuTLAWBT  was  oonolosiTe  at  oommnn  law,  and  the  party 
could  not  be  beard  to  prove  that  he  was  not  oatlawed.    Id, 

18.  Idba  that  Judicial  Sebtbngb  was  Nulutt  had  no  place  in  the  aneieal 

common  law.    Id, 

19.  Thbbb  mat  bb  Law  PABAMoimT  to  Law  or  NonoB  bbpobb  Judicial 
Sbntbkcb.    Id, 

SOl  Judombkt  or  Sufebiob  Court  is  not  Void,  bat  only  ToidaUe  by  plea 
in  error.    Id, 

21.  Whilb  Bulb  that  Judombkt  Bbivdbbbd  without  NonoB  n  hot  Voib 
may  be  a  vexy  general  one,  it  does  not  embrace  every  deecription  of  case 
that  might  poesibly  arise,  as  if  a  circuit  court  should  aiaume  juriedietion 
of  a  case  oommited  by  law  exclusively  to  a  probate  court,  or  a  judgment 
might  even  be  void  under  some  circumstances  from  some  peculiar  and  in- 
flexible policy  of  the  law  for  the  protection  of  infants,  manried  women, 
Idiote,  or  lunatics.     Id, 

SL  Bulb  that  Judgmbmt  or  Supebiob  Coubt  is  not  Void,  but  Voidablb, 
besides  being  supported  by  authority,  is  supported  by  a  legitimate  pro- 
eess  of  reasoning,  predicated  upon  the  foundation,  that  among  the  pow- 
ers Tested  by  law  in  theee  courts  is  the  power  to  decide  upon  their  own 
Jurisdiction.    Id, 

tiL  Bbtubv  or  Sbbvicb  or  Summons  Faeuno  to  Statb  that  it  waa  left  al 
the  usual  place  of  abode  of  the  defendant,  as  required  by  statute^  does  not 
render  abeolutely  void  a  judgment  of  the  circuit  court  of  the  United 
States.    Byen  v.  Fowler,  271. 

tl  CoBTBAor  Bboombs  Mebobd  in  and  BzxnroinBHBD  bt  Judqmbrt  Ob- 

TAIHBD  THBBBON.     Plkt  V.  McDofUdd,  S&I, 

fCk  LiBV  or  JuDGMBNT  OB  CiBcuiT  CouBT  or  Unitbd  Sxatbb  extends 
thronghout  the  state,  and  is  not  confined  to  the  county  in  which  the  oonrt 
Is  sitoated.    Byera  v.  Fowler,  271. 

26.  LiBV  or  Judombnt  or  Cibouit  Coubt  or  Unitbd  Statbs  thronghont  a 
state  does  not  depend  npon  the  adoption  by  congresi  of  the  sti^  law, 
but  It  exists  prior  to  and  independent  of  such  adoptum.    Id, 

87.  Judombnt  Contbabt  to  Equitt  will  not  bb  Bbubvbd  aoainct  bt 
Coubt  or  Chancbbt,  where  a  defense  existed  which  might  have  been 
eet  up  at  law,  unleee  the  failure  to  eo  set  it  up  was  unmixed  with  fault 
or  negligence  on  the  defendant's  part    Skinner  v.  Dtming,  463. 

88    laNOBANCB  MbBXLT  or  BEriCNBE  FUBNISHBB  Ko  EZOUBB  BOB  Equitabli 

IsTKKHmmon  by  defendant  against  a  judgment  at  law.    Id, 
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M^  BSTBMAL  or  JUDOMKRT  BmOBBS  PABTin  TO  THSIB  ObIOIVAI.  B1OBT8, 

80  &r  M  tUfl  oan  be  done  without  prejudice  to  thizd  penooe.    McJUUm 
▼.  Xiooe,  449. 

50.  Plaxntitf  HAvnro  Rkokivxd  Bbnkrt  ibom  Juboubnt  Avtibwabm 
BxTXBSED  must  make  as  full  roBtitotion  to  the  defendant  as  the  oirciim- 
stances  of  the  case  will  permit,  and  the  defendant  will  have  his  appro- 
priate action  against  him.     Id, 

51.  Rights  ot  Third  Persons  are  itot  AmorsD  bt  BxvxBaAL  of  Judo- 
MRNT,  or  their  title  to  property  acquired  under  the  erroneous  judgment 
divested.     Id. 

52.  DxFBNDANT  MC78T  LooK  TO  Plaintot  Onlt  vor  Rmdbiss  in  oaso  of  re- 
versal of  a  judgment  under  which,  prior  to  reversal,  third  persons'  rights 
have  become  involved.    Id* 

SS.  Joint  JinxsMSNT  in  Favor  of  Several  Defendants,  if  ezroneons  as  to 
one,  will  be  reversed  as  to  all.    McDonald  v.  WUkU^  423. 

54.  Action  of  Debt  will  not  Lie  on  Judombnt  which  appears  of  record  to 
be  satisfied  by  levy  of  execution  upon  real  estate,  regular  upon  the  Cmw 
of  it.  The  record  must  be  held  conclusive  until,  by  some  proceeding 
brought  to  operate  directly  upon  the  record  itself,  the  levy  is  avoided. 
PraJU  V.  Jones,  80. 

55.  Where,  in  Action  of  Debt  on  Judgment,  Defendant  Pleads  Satis- 
faction of  the  judgment  by  a  levy  thereunder  by  the  plaintiff,  and  the 
plaintiff  in  reply  merely  traverses  this  plea,  the  issue  so  raised  does  not 
involve  any  inquiry  as  to  the  validity  of  the  levy,  but  only  whether  the 
execution  appeared  of  record  to  be  satisfied.    Id, 

S8.  Purchasers  under  Judgment  are  Entitled  to  All  Rights  of  Judo* 
MENT  Creditor  against  the  defendant  and  those  who  fraudulently  pur- 
chased his  property  at  a  prior  execution  sale  against  him  for  his  benefits 
BytrB  V.  Fowler,  271. 

S7«  Assignee  of  Judgment  must  First  Snow  that  he  is  entitled  to  control  the 
judgment,  before  he  can  have  a  summons  of  garnishment  issued  thereon. 
Dugtu  V.  Mathews,  361. 

SSl  Transferee  of  Negotiable  Note  upon  which  a  judgment  is  founded, 
pending  the  suit  thereon,  acquires  by  the  transfer  such  an  interest  or 
property  in  the  judgment  as  will  enable  him  to  sue  out  and  maintain  a 
proceeding  by  garmshment.    Id. 

SO.  Intelligible  Written  Evidence  that  Judgment  is  the  property  of  him 
who  claims  to  be  its  assignee  will  be  sufficient,  in  the  absence  of  a  for- 
mal deed  of  assignment,  to  enable  him  to  sue  out  process  of  garnishment 
thereon.    Id, 

40.  Assignee  of  Judgment  Takes  It  Subject  to  All  Equitibs  subsisting 
between  the  original  parties,  and  is  not  entitled  to  protection  as  bonaJid€ 
purchaser  under  an  erroneous  judgment.    McJiUon  v.  LovCt  449. 

41.  Transfer  of  Judgment  does  not  Vest  Legal  Interest  in  Assignee, 
but,  as  it  is  a  mere  chose  in  action,  the  beneficial  interest  only  passes.    Id. 

48l  Judgment  is  Shown  Substantially  to  have  been  Rendered  bt  Court 
OF  Record  of  another  state  by  a  declaration  in  debt  on  such  judgment, 
in  the  ordinary  form  in  debt  on  a  domestic  judgment  of  a  court  of  record, 
describing  the  judgment,  and  saying,  "as  by  the  record  and  prooeedingi 
thersof  remaining  in  said  court  fully  appears,"  etc  Davis  v.  Lane, 
46ft. 
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4X  GmofamD  voe  ?&■▲  or  Nil  Ihon  vor  FuEBiMmn  !>••—•  JaolMiUMi 
Id  debt  on  m  JndgiiMnt  of  another  state  did  not  ■bow  thit  tbe  oont  had 
Juriidiction  fd  the  penon  of  the  defendant.    Id. 

44.  KiL  DXBIT  CAM  VOT  BB  PlAASlD  10  SUXT  OK  JUDOUIIT  of  ft  OOUt  «f 

another  state.    Id, 

45.  CouBsiB  or  Ora  Sxatb  am  Boinn>  to  Qiyb  Samb  Faith  An>  Guam  la 
Jadioial  prooeedingn  had  in  a  sister  state  that  are  by  bw  or  nsige  ^rm, 
to  them  in  the  ooorte  of  that  state.    Jf Ci/itton  y.  Xose;  449. 

See  Araouuuiib»  6-7,  11;  AnoBirBr  and  Gusiit,  5|  BAnaummr  ahb 
LraoLviEHor,  2;  Bona  Fob  Pubobasbbs,  8;  CBmnrAL  Law,  S;  Biaov- 
KBHY,  6»  7;  BQurrr*  2»  6;  E?]I>bvgb»  5;  Bzboutidbb»  7»  10.  20;  Bzbov* 
fOBa  AND  A]>iuH]acBAX0B8»  9;  IxjuBonotB8»  7;  iBBAiniT,  1, 6;  JuBmno- 

VXOB^  6,  9;  NBQ0TIABLBlM8TBD]CBim,  2;  PABtmoMBir.  l-4»  18;  PtBADIBa 

ABB  PBAonoB,  18^  19, 22-26;  Sxatvtb  ov  LafnA9eioH8»  7;  SuBamnr, 

1;  TBBBFAflfl*  1.  

JUBISDICnON. 

I.  JuBUDionoB  '*i8  AuTBOBirr  OB  PowBB  whiflh  a  man  hath  to  do  jnatka 

in  eaases  of  complaint  brooght  before  him.**    Bardm  ▼•  Aofe,  217. 

'f.  CoOBtS  0#    SXATB  BATB   No   JUBISDIOnOV    BBTOBB  OB    SoVBBBianr. 

Lciv^joy  ▼.  AlbUt  030. 
S  Dnrni cnov  bbtwbbn  Coubib  of  Sufbbiob  ahd  ot  Ibvbbiob  Jubibphv 

noB  stated.    Bwrdm  ▼.  SiaU^  217. 
4.  Noiviiro  IS  Intbndbo  to  bb  out  of  JuBisDicnoB  of  Sdpkbiob  GouBt 

bat  what  specially  appears  to  be  so;  and  nothing  is  intended  to  be  within 

the  Jurisdiction  of  an  inferior  court  bat  what  is  specially  alleged.    JTea- 

mey  ▼.  Qreer,  439. 
^  CkBoun  CouBTB  OF  Ilunois  abb  Sufbbiob  Goubxs  of  Gbhbbal  Jubis- 

MonoH.    Id, 

IB.  ClBOOnT  CoUBTB  OF  UhITKD  StaTBS  abb  ElTDOWBD  WITH  SuCH  ObIOINAL 

ABD  Obnbbal  JumsDionoB  as  to  entitle  them  to  the  benefit  of  all  legil 
intendmente  necessary  to  support  and  uphold  their  acto  until  roFersed  or 
annulled  by  a  superior  tribunal.    ByerB  v.  FotUtr^  271. 

7.  JuBiBDicnoN  OF  Afpellatb  Goubt  on  Afpbal  fbom  JuancBls  GousT  is 

no  greater  than  that  of  the  Justice's  court.    People  ▼.  Shumetf  432. 

8.  Appm^LATB  Goubt  must  Dmuiss  Suit  Appbaled  fbom  Justiob's  Goubs 

whenever  it  appears  that  the  Justice  had  no  jurisdiction.    Id, 

9.  Juiwvbnt  fob  Sum  within  Jubisdiction  of  JuanoB  of  Pbacb  shows 

prima  facie  his  jurisdiction  In  that  respect.    Id, 
to.  Vbbdiot  fob  Sum  betonb  Jubisdiction  of  Jubtigb  of  Pbacb,  rendered 
on  appeal  from  justice's  court,  shows  prima  /ade  that  the  case  was  not 
within  the  jurisdiction  of  the  justice.    Id, 

II.  Plaintiff  can  not,  bt  Rbmhtiho  Pobtion  of  Vebihot  Rkndbbbd  on 
Appbal  from  justice's  court,  confer  jurisdiction  thereupon.    Id, 

t2.  Appbllatb  Judgb  mat  Bbcunb  to  Rbgabd  Vbbdiot  in  Ezobbb  of 
Jubisdiction  of  justice  of  peace,  as  a  condnsiTe  test  of  jurisdiotion, 
and  need  not  dismias  the  case,  but  he  has  no  autiuHity  to  detennias 
the  amount  of  indebtedness,  except  on  the  question  of  jurisdiction.    Id, 

18.  Vebdict  on  Appbal  fbom  Justice's  Goubt  bbino  in  Ezcbsb  of  Jubi^ 
DICTION  thereof,  plaintiff  should  move  for  a  new  triaL    Id, 

€ee  Attachmbnts,  5^  7;  Gbiminal  Law,  2;  Equitt,  2;  Jupombntb,  6-14»  21, 
22,  43;  Pabtition,  2;  Pabtnbbship,  8;  Pbobatb  Goubtb. 
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JUBISFBUDENGB. 
8m  DmmnoHfl, 

JUBY  AND  JUSOEa 

I.  TbAT  JUBm  BATI  BlOBT  AB  WXLL  AS  POWXB  TO  HMOiLTa  BOIB   THB 

Law  and  the  Iftoto  by  their  gan«rml  v«rdiot  in  orindnal  emm,  mm  a  fa- 
vorite doofcrine  of  the  early  jurists  sad  statesmen  throughout  the  United 
Statee.    StnU  ▼.  CroUau,  90. 

t.  All  QuBsnoNS  ov  Law  as  Well  as  of  Fact,  LfvoLTKD  nr  lasui  to  the 
oounUy,  were  In  civil  as  well  as  orimipal  oases  aneiently  resolved  by  the 
jQitya    Id, 

i»  AjrcmT  MxAKiHo  or  Mazhi,  Ad  qwmUonem/aeU  mm  rtipimdadjmdieet, 
ad  qucBiUonem  legU  mm  reapondenA  jwraiore$f  was,  that  the  qnestionB  ol 
fact  appearing  on  the  reoord  should  not  be  answered  by  the  oonrti  nor 
the  questions  of  law  by  the  jury.    Id, 

4.  DoonUNB  THAT  QtTBSTIONS  OV  LaW  THAT  MIGHT  ABtflB  lXCn>Wa..Z3ir  Itt 

the  d^tennination  of  an  iasne  of  fact  eonld  be  separated  from  t*^  ^""^ 
tions  of  fact,  And  be  left  to  the  decision  of  the  court,  othennae  ^^^^  kf 
demurrer  to  the  evidence,  or  the  finding  of  a  special  verdict,  wii*  jft* 
known  to  the  ancient  common  law,  and  has  grown  out  of  the  modem 
practioe  of  granting  new  trials  for  a  difference  of  opinion  between  tha 
court  and  the  jury  upon  questions  of  law  arising  on  the  triaL    Id, 

6b  PnioB  TO  Pbaotiob  ov  GBAiraiKo  Niw  Tiuals,  Jubt  Aloiti  wkbs  Ba- 
8P0N8IBLB  for  any  error  of  law  in  thttr  general  verdict,  and  oonse* 
quently  had  the  right  to  determine  it  in  conformity  to  their  own  judg- 
ment.   Id. 

••  Jubt  wbbb  Ancientlt  Subisot  to  Attautt  fob  Ebbob  in  Dscidiko  the 
law  involved  in  their  general  verdict,  and  were  not  protected  from  attaint 
by  following  the  instroctaons  of  the  judges  in  i«garrl  to  the  law,  if  the 
instructions  turned  out  to  be  erroneous,  nor  were  they  liable  to  attaint 
for  disregardiug  the  directions  of  the  judge,  if  they  determined  the  mat- 
ter of  law  correctly.   Id, 

7*  BiLUS  OF  EXCXFTIONS  WOULD  NOT  LiB  FOB  MlSDIBBCTION  OF  JUDOKS  tO  ths 

jury  in  point  of  law,  while  the  process  of  attaint  continued  in  use,  for 
the  jury  were  responsible  for  the  correct  decision  of  such  points  of  law 
upon  that  process.    Id. 

i»  It  was  Ancixntlt  Admitted  to  bb  Pbovincb  of  Jubt,  in  civil  cases,  to 
decide  in  conformity  to  their  own  judgment  all  questions,  whether  of 
law  or  of  fact,  which  were  embraced  in  the  issue  committed  to  their 
charge.    Id. 

it  SiKCB  Substitution  of  Motions  fob  New  Teials  and  Billb  of  Exobp* 
noNS  for  the  proceis  of  attaint,  it  has  become  the  legal  duty  of  the  jury, 
in  civil  cases,  to  comply  with  the  instructions  of  the  court  In  regard  to 
questions  of  law.    Id. 

lOl  Anoibvt  Common-law  Right  of  Jubt,  in  Cbiminal  Oases,  to  determine 
both  the  law  and  the  fact,  remains  unimpaired.    Id, 

11.  Wmur  PouTiGAL  Poweb  is  Confebbed  on  Tbibunal  without  restrictioii 
or  control,  such  tribunal  has  the  right  to  exercise  it;,  the  power  of  a  jury 
in  criminal  caees  to  determine  the  whole  matter  in  iasne^  submitted  to 
their  charge,  is  such  a  power  which  they  may  therefovs  Uwfnlly  and 
rightfully  exercise.    Id, 
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oations  for  crimes.    IdL 
18.  Grand  Jukt  is  Appekdaob  of  Goukt,  Ain>  WnrnasB  boobb  It  4bb 

Amxhabia  to  the  ooart  preciaely  as  are  witnewoe  before  the  trial  jmy. 

Heani  ▼.  Pteree,  757. 
14.  Oravd  Jubt  mat  Ddubot  Oitiokb  to  Dstaik  Costitmaoioub  Wrhiss 

who  refnaee  to  be  sworn  and  befaavee  diarespeotfnlly  before  them,  and  to 

take  htm  before  the  court,  and  anch  witness  is  liable  for  an  amaolt  npon 

the  officer  to  escape  detention.    Id. 
See  Adyebu  PoasBSSioNy  3;  ATTAomavrs,  2;  CBmnrAii  Law,  %  87»  S6; 

JuusDicnoir,  10-13;  NaoonABLB  iNBTRUinDfES,  9^  18;  FuAUVO  amu 

IhtAonam,  6;  bnrASB;  10;  Wills,  2,  4. 

JUSTIOES'  JUDGMENTS. 

See  JUBGXKNTB,  5. 

JUSTICES  OF  THE  PSAOB. 
See  OmmiwaTi  Law»  9,  10;  Exioutions,  1,  24;  JinMOfsmBi  0;  Jimwfw» 

TION,  7-13. 

JUSTIFICATION. 
See  CiUMniAL  Law,  13-15,  29;  TBBPAaB,  7. 

LANDLOEtD  AND  TENANT. 

L  WHnm  OwNSB  ov  Fabm  akb  Fkrbt  Lxases  Them  bt  Parol  for  a  year, 
the  lessee  agreeing  to  pay  as  rent  one  half  of  the  profits  and  proceeds  of 
the  farm,  and  one  half  of  the  receipts  of  the  ferry,  snob  lessee  is  the 
tenant,  not  the  servant,  of  the  owner,  and  the  latter  is  not  liable  to  an 
Mtion  for  injariee  caused  to  a  third  person  by  such  tenant's  negligence  in 
the  management  of  the  ferry.    FeUon  v.  DeaU,  61. 

%  Glauhb  in  Lbasb  of  Fabm  Ain>  Fbrrt  Making  Lessxb  Liabub  to  the 
lessor  "for  all  damage  occasioned  by  willful  misconduct  or  neglect  in 
the  management  of  the  farm  and  premises,  and  in  the  management  of 
the  ferry  and  boat,"  applies  only  to  such  damages  as  might  result  to  the 
IsMor's  reversionary  interest  from  the  misconduct  or  neglect  of  the  les* 
■ee,  but  does  not  render  the  lessor  liable  for  injuries  done  by  the  1< 
to  third  pewooa    Id. 

See  AoxNor,  4;  Evidenob,  25. 

LARCENY. 
See  Criminal  Law,  30;  Sales,  8,  9. 

LEASES. 
See  AoENor,  4;  Landlord  and  Tenant. 

LEGISLATURE. 
See  Conbtxtutional  Law;  Evidenoe,  0. 

LEVY. 
See  RzECunoNS,  2,  4-6,  25,  26;  Surettship,  t,  4» 
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LEX  LOCI  COKTRACTUS. 
8m  Cohvuct  of  Laws;  Mabjuaob  Ain>  I>itobob»  1. 

LICENSES. 

L  JjKmxa  18  Bask  Autbositt  to  Bo  Certain  Act  or  teriet  of  aoto  npon 
MMther'a  luid,  without  poflseBdng  aoy  estate  therein,  and  is  not  aougn 
able,  and  is  gone  if  the  owner  of  the  land  transfers  his  title  to  another, 
or  if  either  party  die.    HaaeUan  v.  PtUnam^  168. 

&  Pabol  Liosnsx  while  Executobt  mat  be  Revoked  at  Plbasubb,  bat 
when  executed,  it  can  not  be  so  revoked  as  to  make  the  licensee  a  tres- 
passer, and  the  acts  done  nnder  it  tortioos.    Id, 

5.  Pabol  Ligexse  Gives  No  Indefeasible  Powkb  ob  Authobitt  to  exercise 

a  continuing  privilege  on  another's  land,  even  when  carried  Into  execu- 
tion, and  upheld  by  acts  done  in  ptUs  in  accordance  with  its  terms.  Id, 
4.  Licensee  Making  Improvements  or  Expenditures  on  Faith  of  Parol 
License  may  have  equitable  interposition,  at  all  events  so  far  as  to 
restrain  their  appropriation  by  the  licenser,  without  first  plaoing  the 
licensee  in  the  same  position  in  which  he  stood  bofore  the  ezeoution  of 
the  license.    Id. 

6.  Pabt  Pebfobmance  of  Aqbbxmbnt  for  Easement,  and  Execution  of 

Parol  License,  take  such  agreement  «nd  license  out  of  the  statute  of 
frauds.  Id. 
6b  Pabol  License  to  Work  Mineral  Land  on  Shares  is  Ibbbvogablb, 
where  the  licensee  has  been  induced  to  make  expensive  improvements 
under  the  license,  without  giving  him  six  months'  notice  to  quit,  or  re* 
funding  the  amount  expended.    Bush  v.  Sullivan^  506. 

7.  Parol  License  to  Work  Mineral  Land  not  Ipso  Facto  Void  nnder 

statute  of  frauds,  where  improvements  have  been  made  on  Its  faith, 
but  it  may  be  declared  void  by  a  competent  tribunal  on  terms  calculated 
to  prevent  fraud.    Id, 

See  Criminal  Law,  21. 

UENSb 

1.  Statute  Gnmro  Lien  to  Laborers  for  Services  performed  by  them  in 
converting  standing  trees  into  lo^,  masts,  spars,  and  other  lumber  does 
not  conflict  with  the  constitution,  nor  abridge  the  right  of  the  citizen  to 
acquire,  possess,  and  protect  property,    i^'pofford  v.  True,  621. 

1.  Where  Owner  Neoliqentlt  Intermingles  Logs  Cut  bt  Different 
Companies  of  workmen,  so  that  the  lots  upon  which  the  several  labor- 
ers worked  can  not  be  distinguished,  the  respective  liens  of  the  workmen 
will  be  upon  the  whole  mass.    Id, 

Sb  Lien  of  Laborers  on  Lumber  Oct  out  bt  Them  is  Restbicied  to  the 
personal  services  of  the  claimant,  and  does  not  extend  to  expenses  in- 
curred in  getting  into  the  woods.    Id. 

4.  Title  to  Land  Acquired  according  to  Provisions  of  Statutb  Oivino 
Liens  to  laborers  for  services  performed  by  them  in  the  erection  of  buildings 
thereon  is  valid,  although  all  the  facts  necessary  to  make  out  such  title  are 
not  shown  by  the  records.  Parol  testimony  may  beintroduced  to  show  when 
the  payment  for  such  services  became  due.    Paraona  v.  Copeiand,  028. 

See  Judgments,  25, 26;  Mortgages,  3;  Pabivebship,  10»  11;  Vendor  and 

Vendee,  S^. 
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LIMITATIOK& 
See  Statdti  of  LnoTATion. 

LOST  mSTRUMEinCS. 
See  Uaamt  7, 10;  Equitt,  4;  Emuaioi^  1€^  ML 

L0TTEBIB3. 
See  CBDCcrAL  Law,  23. 

LUNACY. 

SeelNSAMirr. 

MAIKTENANCR. 
See  PAScmr  and  Cbild^  S. 

MAUCE. 
See  EuccTioxB,  I. 

MANDAMUS. 

Havdamus  oAir  bb  Ibsuxd  bt  SuifKEMB  Judicial  Cousr  or  MAmonlf  te 
oonrU  of  inferior  jorisdiction,  to  corporationB,  end  to  IndiTidvale.  Dtt^ 
neUt  PHUiomer^  002. 

See  OrriCES  and  Offioebs,  8. 

MANSLAUGHTER. 
See  Obdosal  Law,  31,  43. 

MARKET  OVERT. 
See  Sales,  1. 

MARRIAGE  AND  DIVORCE. 

1.  Oir  Mabbiaob,  Lbx  Loci  Contbactus  Governs  Rights  wluch  eaeh  perty 
takes  in  the  property  of  the  other,  and  which  either  owned  at  the  time 
of  the  marriage;  and  if  by  the  Uws  of  that  state  the  hosband  acqnirsi 
no  title  in  the  property  of  the  wife  on  marriage,  their  sabseqnent  re> 
moval  to  this  state  works  no  change  in  the  title,  and  gives  him  no  snioli 
right  in  the  property  that  it  is  sabject  to  execution  for  his  debts.  Z>osi 
Y.  Campbdl,  108. 

S.  UUBBAMD  IS  HOT  IlABLB  TO  WlPE*8  COUNSBL  IH  DlVOBOB  SUIT  brought 

against  her,  in  which  she  prevails,  for  his  fee.    Cqfin  ▼.  DnnAohi,  700. 

See  Husband  and  Wife,  2,  4. 

MARRIED  WOMEN. 

i.  Both  Husband  and  Wife  must  Join  in  Aotion  ovTobt  bnw^t  to  re* 
cover  damages  for  personal  injuries  sustained  by  the  wife,  and  his  pve- 
vioos  desertion  of  her  does  not  remove  the  neoessity  of  his  Joiniiig  as 
oo-idainti£    BaUard  ▼.  RumeU^  620. 

S.  Statutv  Gitino  Additional  Rights  and  Rbmbdibbto  Mabued  Wc 
relate  to  property,  bat  do  not  apply  to  actions  for  tofts.    /A 

See  Husband  and  Wifb. 
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liASTER  AKB  SBBVANT. 

1«  ICianB  9  soff  XiiABiii  TOHnSBBYAXTioftDAiuiniiienttiQgfromlha 
iMgligenoe  of  another  ■ervant,  onleas  the  latfcer  b  ihoWB  te  hare  been 
habituaUy  caxebM  or  nnfkillfiil.    Hubgk  t.  N.  O.  S  O.  A  B.  Oa.^  SM. 

%  SMKVAXn  UHDXBlAXaB,  AB  BVTWXBH  HlMSBLV  ASD  HIS  liASXBB»  tO  nil  tH 

the  oidiiiaiy  riafci  of  the  eerrice.    Id. 

9.  Bmkwaxt  Who  n  Ouilit  or  Comtbibutobt  HwQuamaoM  U  not  entitled  te 

damaceB.    Id, 

MAXIMS. 

See  JuBT  Asm  Jubobs,  8;  TBasPiiflfl^  i. 

MHBOBR. 
See  RimniBWTO,  4-6;  JuDaiUDm^  2ii 

MUiLS* 

SeelmumAHOB^FiBBy  6;  Publio  LAKnai  8;  WABOCCfmaMf  7,  & 

MININO  LANDS. 
See  Liobnsis,  6,  7. 

MISDEMEANOBa 
See  Cbxhihal  Law,  29,  81,  82;  47« 

MISTAKE. 
See  D11D89  2;  EsvovPBL,  4;  Pubuo  Labsb,  5;  TB0flB»  I. 

MONEY  HAD  AND  BBOEIVED. 
See  UsuBT,  5. 

«<MOBE  OB  LESS." 
SeeDBXM.  Zi 

MOBTGAOES. 
I.  Dkbd  Amolotb  ov  Faob  mat  bb  Shown  to  batb  No  Gbbatbb  Bmor 

THAX  MoBiOAOi^  bjT  leoorda  and  paiol  proof}  and  thla  may  be  done  aa 

between  third  peraone-with  notice,  ae  well  aa  between  the  partiei.    Had 

▼.  AivtO,  48S. 
%  Dexo  GiTBir  AS  Sboubitt  is  Mobtoaob,  althongh  an  absolute  oonvi^yanoe 

in  form.    Id, 
S.  MoBTOAOOB  OF  Laitd  IS  GoxTsiDKBXD  THB  OwNEB,  eabjeot  only  to  the  Hen 

of  the  mortgage.    Id. 
4.  MoBTOAOBB  Insubino  Pbxmiseb  Oenbballt  iob  his  Owx  BsHKiiT  may 

recover,  in  case  of  a  loea  before  payment  of  the  mortga|ise,  the  entire  snm 

ineored  without  swrigning  hia  mortgage  interest  or  any  part  of  it  to  the 

insurers.    King  ▼.  8iaU  JUvi.  I%re  In».  Co.,  683. 

&  MOBIQAOBB  HAS  IhSUBABLS  InTSBBBT  AlTD  MAT  InSUBB  QBVBBALLT  Mltbs 

property  without  disclosing  bis  interest  unlsH  inquired  of  respwrling  it. 
Id. 
C  Mobioaoib  is  hot  Tbustee  roB  Mobtoaoob  bxtobb  Ehtbt  for  eoaditisM 
broken.    Per  Shaw,  C.  J.    Id. 

See  BASBMXxns,  6,  6;  BxioOTiom^  IQl 


844  Index. 

MOTIONS. 
Bee  FutADiKo  A2n>  PBAcnoi,  2. 

MUNICIPAL  OOBPOaATION& 
8m  Oouobaxions,  9, 10;  HnaewATB,  7;  TatatWi 

MUBDBE. 
See  CsiMiHAi.  Law. 

NAMES. 
See  Trade  Namb. 

NEGESSABIBS. 
See  Husband  ahd  Win»  I,  & 

NBCESSART  PARTIES. 
See  Pabsmt  and  Child,  2;  PABXinoVv  L 

NEGLIGENCB. 

L  PLADnmr,  to  Sustain  Action  fob  Injubt  Caused  bt  NaauaBVCB  ot 
Ddbndant,  mast  ahow  that  the  injary  did  not  oocnr  to  him,  in  whole 
or  in  part,  from  any  want  of  ordinary  care  on  hia  own  part.  All  that  the 
law  requires  of  him  is  care  and  pmdenoe  eqnal  to  his  capacity.  i7o6ia- 
soit  ▼.  Cone,  67. 

8.  Though  Child  ov  Tbndeb  Years  mat  be  in  Highway  ebov  Fault  or 
negUgenoe  of  his  parents,  and  so  be  improperly  there,  yet  if  Ite  is  hart 
by  the  negligence  of  the  defendant  he  is  not  precluded  from  his  redress. 
Id. 

Sb  One  Knowing  that  Child  of  Tender  Yeabs  is  in  Highway  is  boond  to 
a  proportionate  degree  of  watchfulness,  and  what  would  be  but  ordinary 
neglect  in  regard  to  one  whom  he  supposed  to  be  a  pereon  of  full  age  and 
capacity  would  be  gross  neglect  as  to  a  child,  or  one  known  to  be  inca- 
pable of  escaping  danger.  In  the  case  of  a  child  four  years  old,  he  is 
bound  to  the  utmost  circumspection.    Id, 

i.  CiTiL  AonoN  CAN  hot  be  Maintained  undeb  Common  Law,  by  the  reU- 
tive,  for  the  death  of  a  free  person.  Hvbgh  v.  N,  O.  A  O.  B.  B.  Co., 
685. 

See  Common  Cabbibbs;  Cobpobations,  9, 10;  Equity,  3;  Exboutions,  16, 
21,  22;  Insubahce— Mabinb;  Judgments,  27,  28;  Landlobd  and  Ten- 
ant; Liens,  2;  Masteb  and  Sebyant;  Negotiable  Instbuments,  10; 
New  Tbial,  1;  Physicians;  Shipping,  2,  3;  Statutes,  3;  Taxation, 
5,  7;  Tboveb,  6. 

NEGOTIABLE  INSTRUMENTS. 

L  Ordeb  Drawn  fob  ''37.89"  without  Any  "9"  is  notYozd^  as  being  un- 
intelligible; but  the  court  will  intend  that  the  figures  are  used  as  wholt 
numbers  and  decimals  to  express  the  national  ourrenoy  of  the  United 
States.    Norihrop  v.  Sanborn,  83. 

S.  Whebb  Cbbditob  Draws  Obdeb  on  his  Debtob,  upon  which  the  lattai 
indorses  an  agreement  to  pay  what  may  be  due  after  a  settlement^  ths 
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debtor  U,  after  an  attempt  at  settlement  has  tailed,  Jnatified  in  pajiag 
the  whole  amount  of  the  order,  and  may  recover  jndgment  against  the 
ereditor  for  the  balance  which  he  paid  over  and  above  the  amoont  fonnd 
to  be  due,  in  an  action  brought  by  the  creditor  against  him.    Id. 

t,  NoTHnro  Shobt  of  Bxkand  ov  Patxxnt,  Rkfubal,  Ain>  Nonoi  will  fix 
ihd  indorser;  mere  notice  of  non-payment  \a  not  saffident.  JonM  v. 
Bobinmmy  21% 

i.  Non  Imdobsxd  arxk  Matubfct,  in  ns  Lboal  Eivsot,  as  BRwnir  Iv* 
DOBSEB  AND  Ihdobsxk,  Beoomss  an  inland  bill  of  exchange,  payable  on 
demand,  and  between  indorsee  and  maker,  it  remains  a  note  payable  on 
demand.    Id. 

g,  iNDOBaBB's  Uhdxstakikg  IS  P&BDiOATKD  upov  CoNDiTioKS,  and  nnlesB 
they  are  performed  they  can  not  be  made  absolute,  so  as  to  entitle  the 
holder  to  an  action  against  him.  It  makes  no  difference  whether  the  in- 
dorsement  be  made  before  maturity  or  afterwards.    Id, 

C  NoTB  Patasub  at  Day  Cbbtain,  Indobsed  bdobx  MATUXirr,  most  be 
presented  on  that  day  to  fix  the  indorser,  while  the  same  note,  indorsed 
after  maturity,  becoming  in  legal  effect  payable  on  demand,  need  not  be 
presented  on  any  given  day.    Id. 

7.  Saxx  Rulxs,  as  to  Demand  and  Pbompt  Nones,  Pbbvail,  whether  biU 

be  indorsed  beforti  or  after  maturity,  or  where  non-negotiable  bill  is  as- 
signed*   Id, 

8.  What  Amounts  to  Dux  Diliobncx  in  Pbxsxntation  of  Koti,  Patablb 

ON  Demand,  depends  upon  the  circumstances  of  the  case.    Id, 
0,  Tmx  WHKN  Pbxsxntation  fob  Payment  of  Notb  Payable  on  Dbmavs 

should  be  made,  is  a  question  of  law  for  the  court,  based  upon  the  &ots 

proven.    Id, 
10,  Nxglbot  to  Pbxsxnt  fob  Paymxnt  fob  Two  Yeabs  after  indorsement, 

without  excuse,  will  release  the  indorser.    Id. 
Ih  Suit  bt  Indobsxx  against  Indobseb,  Bbouoht  Thbxe  Txabs  and  Fiyb 

Months  after  the  indorsement,  and  conveying  to  the  defendant  the  only 

notice  of  demand  upon  the  makers  which  he  has  received,  is  not  a  no- 
tice within  reasonable  time.    Mudd  v.  Harper^  644. 
\L  8uiT  Bbouoht  by  Indobsxx  against  Makxbs  of  Kotb  is  not  adequate 

evidence  of  a  sufficient  demand,  and  of  notice  within  proper  time  to  the 

ii^dorser.    Id. 
ISb  It  18  HOT  Indobseb'^  Duty  to  Makx  Dxmand  and  Oiyb  Nonoi  on  the 

day  he  receives  a  note  payable  on  demand,  but  he  has  a  reasonable  time 

for  that  purpoee.    Id. 
14.  Riobt  of  Action  of  Indobsbx  of  Kbootiablb  Insxbumbht  is  perfect 

against  all  the  parties  on  the  maturity  thereof,  when  demand  has  been 

made  and  notice  of  non-payment  given,  as  required  by  the  law  merchant. 

Id. 

16.  iNDOBflXMXHT  OF  Bill  aftkb  Matubity  n  Equitalbht  to  drawing  a  biU 
atsight.    Id. 

Ifi.  PBOMiaaoBY  Notb  is  N booiiablx  as  Wxll  aitxb  ax  boobb  It  Bboomm 
Dub.    Id. 

17.  Notb  or  Bill  Payablb  on  Dxmand  must  bb  Pbxsxntbd^  or  at  least  pat 
in  drculation  for  that  purpose,  within  a  reasonable  time  after  it  has  been 
received.    Id. 
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18.  What  n  Bmamovaxm  This  is  QuEsnoir  of  Law  except  in  fery 
colar  fiM,  wben  It  is  a  mixed  question  of  law  and  buoL    Id, 

19.  To  Burn  InwBSBB  of  FBOMisaoBT  Notb  the  holder  is  boond  to  maka  • 
preeentment  to  the  maker,  either  in  person  or  at  his  plaoe  of  residence. 
It  is  not  snfflolent  to  present  it  at  an  office  which  the  maker  often  TidtaL 
Blffdow  T.  JTettor,  655. 

SO.  Nonos  of  Pbotkst  Sxryxd  upon  0ns  of  Sstxbal  Ezsodtobs  of  a  d»> 
ceased  indorser  is  sufficient  to  bind  the  estate.    Lewi$  t.  Bakewdl^  56i. 

Bee  Abugnmsnt  of  GoNraAcrs;  ATTACHMJCNra,  4;  Axtosnkt  and  Clisnt,  5; 
Bankhuftot  and  Insolyxnot,  2,  4;  EviDXNCB,  17;  Ouabantt;  Judg* 
MXNTBy  88;  Pabtnxbship,  14,  15;  Paymxnt,  2,  3;  Pdbuo  Lands,  10; 
Saxa^  8;  SvATUTX  of  Limitations,  1,  2,  0;  TuoYXBt  ^  3;  Ububt,  \  4L 

NEW  PROMISE. 
See  Statdtx  of  Lijutationb,  9. 

NEW  TRIAL. 

L  DuiOKNCB  IN  SxBYiNo  SuBFOCNA— Nxw  Trtau— Puty  who  doss  oot  nak« 
•B  effort  to  sobpoena  his  witnesses  until  the  day  of  the  trial,  and  then 
leaves  his  sabpoanas  upon  the  desk  of  the  clerk,  who  psgleots  to  serre 
them,  does  not  use  due  diligence,  and  a  new  trial  will  not  be  gimnted 
because  of  the  absence  of  said  witnesses.    Rogen  v.  Huie^  300l 

I.  In  All  Oabbs  whkrx  Nxw  Tkial  is  Moved  fob  upon  Gbouvo  of  Svxr 
FBI8X  OB  Nxwlt  Disootebed  EVIDENCE,  the  party  must  in  his  affidavit 
set  forth  such  evidence  clearly  and  explicitly,  and  if  possible  procure 
the  affidavits  of  the  parties  whose  testimony  would  ooostitnte  such  new 
evidence.    I(L 

S.  In  Affidavit  on  Motion  fob  New  Trial,  a  party  who  states  that  he  has 
a  good  defense  must  state  wherein  said  defense  consists.    IdL 

4i  Ixfbopeb  Evidencb  Admitted  against  Objection  of  tha  defendant  is 
ground  for  new  trial,    /urns  v.  Steamer  Senator^  80Sk 

8ae  Cbxmisal  Law^  7*  8;  Jubisdiction,  13;  Jubt  and  JubobSi  4^  fi,  0;  PUad* 

INO  AND  PBAOTIOE,  17* 

NIL  DEBET. 
See  Judgments,  43,  44. 

KON-NEGOnABLE  BILUL 
See  Negotiable  iNSTBUMENn*  7. 

NONRESIDENTS. 
See  Bankbuptot  and  Insolvbnot,  S^  4. 

NOTICE. 

L  Nonoi  Pbiob  to  Payment  of  Pubcbase  Monet  will  Bind  Pastt  ss 
effsotually  as  if  received  before  purchase.    Priee  v.  McDimaH  687* 

Si  Ihfobmation  Given  to  Pubghaseb  Which  ought  to  Put  Him  on  In* 
QUIBT  is  sufficient  notice  in  equity.    Id, 

%,  Pabtt  will  be  Chabged  with  Notice  of  Contents  and  Bfihv  of 
iNEZBUMBirT  which  actually  affects  the  land  conveyed  to  him,  and  wfalsb 
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witlioiit  doubt  indodet  that  land,  if,  after  beooming  aware  of  iti  exist- 
eooe^  he  f aib  to  make  soitable  inquiry,  notwithataiidlDg  that  the  party 
whoae  interest  would  prompt  him  to  misrepreBent  ahoald  inform  him  tha^ 
the  inonmbianoe  was  paid  off  or  diichaiged  without^  lioweyer,  furnishing 
any  proof  of  that  hoL  Id, 
8aa  AiTAOiumiw,  8;  Bova  Fidb  PuBCHAOEBa;  Dnoa^  9;  BxKnmom,  8,  9, 
18;  JuDoioDm,  18-18»  10, 20;  Mortoaobb,  1;  NnooTiAauilNannjiaHTs^ 

SaLB^  7;  SCATUTB  OF  LdOTATIOHS,  1;  TBOTBBy  & 

KOnCB  TO  QUIT. 
See  LiOENsn,  0. 

NUia^GE. 

L  KviaAHOi  n  Axmaaxa  that  Wobxsxh  Hun,  Iboumvbiiubwm,  cm  Dax* 

Aoa  TO  Anothbb.    Chker  ▼.  Birge,  847. 
t.  If  Ovb  Do  an  Act  of  Itbilf  Lawful,  whioh,  being  dene  in  apartiea* 

lar  place,  neoeasarily  tends  to  the  damage  of  another's  property,  it  is  a 

nniaanoe.    IdU 
H  To  Comsxitutb  Nuisajtgb,  it  is  not  neoessary  that  a  noodoos  trade  or 

bnsineBs  should  be  carried  on  that  will  endanger  the  health  of  a  neighbor* 

hood.    Id. 
4.  Ssaonoir  of  Stabui  nr  Such  Clobb  Pboxxxitt  to  Hotbl  as  to  work 

injury,  inconvenience,  prejudice^  and  damage  to  the  proprietor  of  tha 

hotel  property  will  be  deemed  a  nnisance.    Id, 
(L  IirjUNOSioir  will  Lib  to  Abatb  Pbitatb  Nuisakob.    Id. 
t.  LiTBBT  Stablb  18  NOT  NuiSAKOB  per  M,  and  a  coort  of  eqnity  can  not 

reatrain  the  building  of  one  nor  its  appropriation  to  the  nae  Intended. 

Kirkmtm  ▼•  Handy  ^  45. 

flee  HiOBWATS,  2, 5,  6,  8. 

NUNC  PEO  TUKO. 
See  JuDOMBHTfl,  4. 

OFFICES  AND  OFFICEBa 

L  JvDOBB  OF  SuFBBiOB  CouBixs  ABB  Nbvbb  TO  BB  Mai>b  Liabu,  cither  by 
civil  proceedings  or  by  indictment,  for  anything  done  by  them  in  a  judi- 
cial capacity;  but  jndgee  of  inferior  courts  are  liable  when  acting  beyond 
their  jurisdiction.    Borden  r.SkUe^  217. 

%  Pbbfobmakob  of  Duty  iNTBuacxD  to  ExBcoTnvB  Dxpabtmbnt  of  Gov- 
BBNXBNT  BO  NoMiMB  is  an  offldsl  act  of  that  department,  and  not  the 
individual  act  of  the  persons  holding  office,  notwithstanding  other  per- 
sons might  lawfully  have  performed  the  same  acts,  if  performance  had 
been  by  law  intrusted  to  them.    Dennett,  PeUtioner,  602. 

IL  Duty  Dbvoltbd  upon  IfizBOUTrvB  Dbpabtm bnt  m  Pbbfobmbd  by  Inoum- 
BBHTB,  Upon  the  responsibility  of  their  official  stations  and  under  the 
sanctity  of  their  official  oaths,  and  the  judicial  department  can  not  inter- 
fere with  these  official  acts  by  tnandamut.    Id* 

iea  AnA4jHMBBT%  1,  2;  BLBonoBB,  2;  Bbplbvdt;  Taxation,  4-7;  Tbbs* 

PASS,  4-7. 
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OPINIONS  OF  WITNKSSBSw 
8m  GBomuL  Law,  41, 42;  Wxnnanib& 

OBDINAITGES. 
8m  TAXAXioir,  8;  WATSBOOUsanb  6^  7. 

OUTLAWBY. 
8m  JuDOMxatB^  17. 

OVEBFLOWIKG  LANDa 
8m  KAaiMiiiTa>  7,  8;  Pubuo  Lakm^  8l 

OTBR. 

8m  BVIOMICM,  11;  PUADIKO  AHD  PftA0na%  14. 

PARENT  AND  CHILD. 

1.  Fathkb  mat  RnoBT to  Bquitt  to  bayb  Allowavgi  lOBlnrAirT  Davb^ 

tib'b  Sitppo&t  and  education  deoreed  to  be  paid  oat  of  the  inoome  ol  tbr 
eatate  of  the  dan^ter  by  the  tnutoe  of  the  estate^  wherey  by  reaaon  ¥ 
hia  poverty  and  bodily  infirmity,  he  haa  become  nnaUe  to  aapport  har 
WaU§  T.  iStoefe,  207. 

2.  Infant  is  hot  NscBsaAST  Partt  whebs  Father  BnoBin  to  Eqdip 

voB  Allowavgi  to  be  decreed  to  him  for  her  aapporfr  and  edocation  bf 
the  tmatM  of  her  aeparate  eatate.    Id, 
S.  Pabknt  18  Llabui  lOB  Aon  of  his  Child  where  they  aie  pcff onnad  va 
der  hia  direotiona.    Camumehe  ▼.  BanU^  568. 

Sm  LffFAirCT,  5,  6;  Nbouoestob,  2. 

PABOL  EVIDENCB. 

8m  AsxAOBiaDnn,  8;  Dnofl^  1, 2;  Bvidbnob,  10, 18-18»24i  Loora^  4;  Mew 

OAOxi,  1;  Bboobds. 

PARTIES. 

6m  ivDommnB,  6^  7|  Mabbimd  Wokxk,  1;  Pabbht  Ain>  Cbild^  2;  Pam 

Tiiiov;  1;  Mobtoaqxb,  1. 

PARTITION. 

1.  Iv  Pabtriov  Sun,  All  Pkbsohs  Interictid  abb  KionBABT  Pi 
BaUerton  ▼.  GMes,  639. 

9.  JuBiSDionoH  OF  EQtTiTT  IN  PARTITION  B9  Uniwubced^  and  In  maiiy 
ii  indiapenaable.  HcweyY,  €Mng$,427. 

8.  Bill  in  Changebt  Lies  for  Partition,  notwithhtanpino  Adtbbsb  Pos- 
session, nnlesa  it  hM  been  oontinaed  anfflciently  long  to  bar  a  leooMty 
nnder  the  statnte  of  limitationa.    Id. 

4.  Equity  will  at  Once  Dbobeb  Partition  between  Parties  when  Tnui 
is  Clear,  though  when  the  title  is  doubtful,  it  aometiniM  reqnirM  com* 
pbdnant  to  establish  hia  right  at  law  before  proceeding  in  the  partttto 
salt.    Id. 

8.  Omission  to  Dispose  of  Cboss-bill  Claikino  CoMPBEiAnov  for  Im* 
FBOYEifENTS,  at  the  same  time  the  decne  for  partitioD  Is  made^  b  aol 
Id. 
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C  JJK  FASnOOVy  OOJtMOKAKTB  HATIIPO  ICaDI  iMPBOfSMntB  m  COtltkd  tO 

haw  the  pottioni  ol  the  pnnieee  Indndiiig  the  improreiiMnti  aek  off  to 
them  if  piMtieeble,  end  if  the  pronueee  mnet  be  eold«  aie  entitled  to  the 
eotoel  incneee  of  priee  reoeiTad  et  the  eale  in  oomequenee  of  the 
improremente.    Idm 

PABTNEBSHIP. 

I.  Pabtn'kbshif  Pbopxrtt  u  as  MroH  Liable  to  Judgmerts  warn  In* 

DIVIDUAL  M  for  pertnership  debti  of  the  only  oetenilUe  pertner.  ffim 
y.  Kantf  152. 

2.  PaBTNSBSHIP  PrOPEBTT  RzCXIVKD  BT  DoBMAHT  FBOM  OSTBfBIBIJi  PABiV- 

KBR  la  Bubject  to  Jndgmente  egunet  the  Utter  elone,  end  the  donneat 
pertner  is  bound  to  dladoae  end  eooonnt  for  it,  end  nmj  be  reeiiiiBii 
from  diapoeing  of  it  in  the  mean  time.    Id. 

S.  DoBXANT  Pabtnbb  18  NOT  Pbbsonallt  Liablb  foT  the  peynmt  of  Jim^ 
menta  ageinat  the  oetenaible  partoer  alone.    Id. 

4L  Gbeditobs  of  Firm  had  No  Bbmbdt  aoaikbt  Refbbbbbtatitb8  ov  1^ 
obasbd  Pabtitxb,  ftt  the  common  law,  on  the  diaaolntion  of  the  flim  hy 
the  death  of  one  of  ita  members,  bnt  were  compelled  to  look  to  the  mr- 
ylTora  alone  for  the  payment  of  their  debts.    Ihruumel  t.  Birdf  200, 

6.   In  EqITITY,  PABTXKBaHIP  DkBTS  abb  CoNSIDEBKD  JOIHT  A2n>  SBTBEAIii 

and  the  joint  creditora  haTe  the  right  to  proceed  egainat  the  eatate  of 

the  deceeaed  partner  if  the  anrviTora  are  inaolvent.    id, 
t»  Pabtnkbship  AiiD  Sepabatb  Cbbditobs  of  Dbcbased  Pabxvbb  Taxb 

Pahi  Passu  where  the  aorviving  partners  are  insolrent,  and  there  ii  no 

joint  fond  to  which  the  pertnership  creditors  can  resort.    Id, 
7.  Pabtnebship  Dbbts  abb  Joint  and  Sxyebal  in  equity.    Caimp  v.  ChruUt 

321. 
t.  Pabtnebship  Debts  hat  be  Pbesbnted  against  Estatb  of  Dbobabbd 

Pabtneb,  under  the  Connecticut  statute,  and  allowed  equally  with  aep- 

arate  debts  whether  the  surviving  partner  ia  aolvent  and  within  the 

Jurisdiction  of  the  court  or  not.     Id, 
f •  Sbpabatx  CredIitobs  of  Pabtneb  hayb  No  Pbiobitt  BBSPBororo  nn 

Sbpabatb  Estate  in  right  of  payment  Over  oreditora  of  the  partner* 

ahip,  it  seems.    Id, 
10.  Pabtnebship  Cbbditobs  havb  No  Specifio  Lien  upon  Fibm  Aasns  for 

the  payment  of  their  claims,  either  legal  or  equitable.    Allen  v.  OaUer 

VaOey  Co.,  .333. 

II.  Pabtnebs  have  Lien  on  Joint  Funds  fob  Payment  of  Joint  Dbbib  of 
the  firm,  by  meana  of  which  the  right  of  the  joint  creditors  to  priority 
of  payment  oat  of  partnership  assets  are  woriLcd  out.    Id, 

IS.  Going  Fibm  may  Make  Bona  Fide  Distbibution  of  the  partaenhip 
funds  among  ita  members,  or  change  them  from  joint  to  separate  estate. 
Id. 

IS.  Bona  Fide  Tbansfbb  by  Going  Pabtnebship  of  Fibm  Pbopbbty  to  a 
oorporation  taking  in  payment  stock  of  the  corporation  to  be  held  by 
the  partners  indiyidually,  not  made  in  contemplation  of  insolvency  or  to 
defeat  creditors,  can  not  be  impeached  by  partnership  creditors  on  a  bQl 
filed  againat  the  corporation  and  attaching  creditora  of  the  Indindoal 
partners,  nor  have  tiie  Joint  creditors  any  priority  over  separate  ored* 
Itors  with  rospeot  to  the  stock  reoeived  by  the  pertners  in  paynmt^ 
Am.  Deo.  Yob.  LIT— M 
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altfaoo^  the  unte  al  the  tinie  of  the  tnyisf er  vera  heiely  eqiud  te  te 
joiiit  debfei.    Id, 

14.  NoTB  EzioimD  uf  Fibm  Namb  bt  Ora  MuntiB  tsmbmov  is  prima  Jaat 
obligatory  upon  the  finn,  and  it  ia  inoombent  npon  a  party  deoying  the 
flim'a  liability  to  prove  that  It  "wtm  not  ezeoated  for  the  banefit  of  the 
firm  or  in  iti  bnaineei.    HamilUm  ▼.  ^ummant,  (XMI. 

15.  Fact  that  Patzk  of  Note  Givbk  bt  Om  pABma  ur  Firm  Kami 
believed  that  the  borrowed  money  for  which  itwae  given  waa  te  be 
applied  to  an  individaal  porpooe  will  not  prevent  the  note  from  binding 
the  firm,  if  the  money  borrowed  was  aotaally  need  for  a  partnerBhip  por^ 
poae.    Id, 

10.  Whxbx  Onb  Pabtnbb  Pubjohasbb  Ooom  ov  ma  Snioui  Cbbdit  for  the 
nae  of  the  partnership,  if  the  aeller  doee  not  know  at  the  tone  of  the  ex- 
iitenoe  of  the  partnership,  he  may,  when  he  diaoovers  it,  bold  the  firm 
liable.     Orifith  v.  Bt^fiun,  64. 

17.  Whbbb  Two  Pkbsonb  hayb  Ooiofoir  Ihtebbbt  nr  Fbout  abi>  Lo«  of 
the  buaineas  carried  on  by  them,  they  are  partners  as  between  themselves. 
Id. 

1ft.  Ai>MTBmoKg  OF  SuBViviNO  Pabtkbb,  Dibbot  ob  Indibbot,  abb  Btidbbob 
against  him  in  a  suit  against  him,  although  the  Judgment  woold  not 
affect  the  question  of  contribution  between  him  and  the 
of  the  deceased  partner.     HanUlUm  v.  SummerB^  509. 

10.   Amrtatamn  qF  OkB  PaBTNBB,  MaDB  AFTBB  DiBSOLUnOB  Of  the 

ship,  are  not  evidence  against  the  other  partner.    Id, 

PA&T  PERFORMANCK 
See  OoBntAOiB,  9, 10;  Licbbsbs,  6;  Sfbcxho  PiBBUBMiBq^  4. 

PATENTS. 
See  Public  Lands,  4^  6,  8»  9. 

PAYMENT. 

L  TbLVHTABT  Patmbivt  OK  Unjcbt  Dkmavd,  attempted  to  be  enforaed  by 
l^gal  proceedings,  can  not  be  recovered  back,  thoo^  made  nnder  pro- 
test, unless  there  is  fraud  on  the  part  of  the  payee,  and  be  knows  the 
olabn  to  be  unjust.    Benaon  v.  Monroe,  716. 

t.  Bbmbdt  on  D^rr  fob  Which  Notb  is  Taxjcn  in  Patiodit  is  suspended 
until  maturity  of  the  note.    Mvdd  v.  Harper,  644. 

S.  Holder  of  Note  Taken  in  Patment  of  Pbsgbdbnt  Dbbt,  at  the  ma- 
turity of  the  note,  may,  at  his  election,  proceed  either  on  the  note  or  on 
the  original  cause  of  action.    Id, 

Bee  AxTAomiKNTS,  6;  Intebbst;  Pleading  and  Pbaohg^  14;  Tazasion,  1| 

Usubt. 

PERFORMANCE. 
Bee  CoBTBAon,  6,  9, 10;  Railboads,  2;  SFBamo  Pbbiobiubis^  lb 

PERILS  OF   THE  SEA. 
See  Insubanok— Mabinb. 
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PHYSiaANS. 

L  PBTSIOIAir  AmNBINO  PaTIBNTS  AjTUCTED  with  iNFIOnOUB  DISXA8BI 

is  bofond  to  take  all  saoh  precaatioiis  as  experience  has  found  to  beneoes- 
saiy,  to  prevent  the  oommnnication  of  those  diseases  to  his  other  patients. 
Piper  y.  Menifee,  547. 
i.  In  AonoN  bt  Phtsiciax  fob  Sebvicbs  Bxnbeked  to  Patient,  evidence 
that  while  rendering  such  services  he  attended  patients  afiUcted  with 
small-pox,  and  communicated  that  disease  to  the  defendant,  notwith- 
standing his  promise  made  to  the  defendant  when  first  employed  by  him 
that  he  would  not  while  attending  him  wait  upon  small-pox  patients,  is 
admissible  for  the  purpose  of  reducing  the  recovery  for  the  services  in 
the  performance  of  which  the  violation  of  this  promise  and  the  ooose- 
qnent  damage  occurred.    Id. 

See  Criminal  Law,  41,  42. 

PLEADING  AND  PRACTICE. 

L  Statute  Prohibitino  Suino  Defendant  out  of  Countt  whxbb  He  Be- 
sides or  may  be  found  gives  the  defendant  a  privilege  which  he  may 
waive,  and  he  must  be  regarded  as  having  done  bo  unless  he  makes  his 
objection  to  the  writ  in  apt  time.    Kenneif  v.  Cfreer^  439. 

I.  CouBT  MUST  Presume  that  Defendant  has  Waived  Statutobt  Bioht 

of  being  sued  in  his  own  county,  or  else  that  facts  existed  which  author- 
ised a  suit  against  him  in  the  foreign  county,  unless  he  insists  upon  the 
privilege  which  the  statute  gives  him,  either  by  plea  in  abatement  or  by 
motion  at  the  proper  time.    Id. 

t»  Title  to  Land  must  be  Tried  in  the  county  where  the  land  lies.  Beverkg 
V.  Burht^  351. 

4.  BuLE  OF  Practice  Requiring  Testimony  Taken  bt  Commissioner  to  be 
communicated  to  the  adverse  party  before  the  cause  is  called  for  trial 
Is  merely  directory.    Id. 

ft.  Court  in  Charging  Jury  has  No  Right  to  express  or  intimate  his 
opinion  as  to  what  has  or  has  not  been  proved  during  the  trial.    Id. 

0.  Dbmubbeb  Opens  Whole  Recobd,  and  will  be  Carried  Back  and  nus- 
tained  to  the  first  substantial  defect  in  the  pleadings.  McDonald  v. 
WiUae,  423. 

7.  Pleas  Inappucable  or  Insufficient  may  be  stricken  out,  or  demurrers 

to  them  sustained,  without  error.     Swafford  v.  Whipple,  498. 

8.  OBJEcnoN  TO  Rejection  of  Pleas  is  Waived  by  going  to  trial  on  those 

remaining,  and  taking  no  exceptions  to  the  ruling  of  the  court  below.  Id. 

0.  Defect  in  Answer  as  to  Matters  of  Substance  is  not  Cured  by  filing 
a  general  replication  to  the  answer.    Byera  v.  Fowler,  271. 

10.  Pendency  of  Suit  in  One  State  can  not  be  Pleaded  in  Bar  or  abate- 
ment of  a  second  action  in  another  state  between  the  same  parties  and 
for  the  same  cause  of  action.    McJiUon  v.  Love,  449. 

II.  Pendency  of  Writ  of  Error  can  not  be  Pleaded  in  Abatement  of 
another  action  in  the  same  state,  unless  the  writ  of  error  operates  as  a 
ntpenedecu,  and  not  even  then  if  the  writ  of  error  was  sued  oat  after  the 
oommencement  of  the  second  action.    Id. 

12.  Statements  in  Answer  Responsiyb  to  Bill  are  to  be  Taken  ae  Tsum 
Price  V.  McDonald^  657 
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13.  Facts  Atmmmmd  ih  AirawKE  avd  Swobv  to  abb  Copoummi  upon  all 
potnti  reipoiiaiFe  to  th«  bill,  where  the  bQl  is  not  supported  by  affidsivit 
or  proof.    Oarretmm  v.  Vamlootif  492. 

14.  Orb  not  having  bbbh  Callbd  wqr,  and  the  defense  of  pajment  and  the 
general  issue  having  been  interposed,  plftintiff  need  not  Introdnoe  in 
evidenoe  the  instrument  upon  whieh  he  founds  his  suit,  /ones  v.  itoMs 
scm,  212. 

16.  IdBNTIOAL  InSTBUMBNT  SUKD  upon,  if  PBOiTKBT  HAD  BBBN  SCABS  OV  b. 

had,  formerly,  to  be  introdnoed  in  evidenoe,  but  this  rule  hns  bssn 
Biodi6ed  by  our  modem  practice.    Id, 
16b  Papbb  FiLBD  WITH  BniBf  OF  CoiryaBL,  but  not  mentioned  in  the  pleadfiig^ 
oan  not  be  regarded  as  part  of  the  reooid  in  the  cause.    BatterUm  v. 
OAOea,  639. 

17.  Afpkal  mat  bx  Taxxn  to  Hiohxb  Coubt,  without  movhig  for  n  new  trlsl 
in  the  court  below,    /imii  v.  Sieamer  SemUor,  905. 

18.  Pabtt  Collbotino  Monbt  on  Judombnt  oak  hot  Fbosboctb  Wbit  Of 
Ebbob  to  reverse  it  until  he  has  refunded  the  money.  Knoa^a  Diatnb' 
utUB  V.  SteeUt  181. 

19.  Plaintitf  in  Ebbob  oan  not  Assign  Ebbobs  against  hib  Oo-PLAnmfia, 
end  thus  reverse  a  judgment  or  decree  rendered  against  the  defendant  in 
error;  consequently  a  §cire  facUu  to  his  co-pliuntiflfs  to  hear  errors  can 
not  be  granted.    Id. 

90.  Wbit  of  Ebbob  oan  not  bb  Amxnbbd  bt  Stbikino  out  Namb  of  Onb 
AS  Plaintiff  and  making  him  a  defendant  in  error,  where  the  record 
doee  not  show  that  he  should  have  been  made  a  defendant  and  that  he 
was  improperly  made  a  plaintiflf.    Id, 

ft.  BlLU  OF  EXOEPTION  ABB  CONSTBUBD  MOST  StBONGLT  AGAINST  PaBTT  EX- 

OBFTING.    Perminiar  v.  Kelly ^  177. 
S2.  Pbogbdbndo  will  not  bb  Awarded,  though  Plaintiff  bblow  Revbbsi 

Judgment,  it  the  plaintiff's  right  of  recovery  is  barred  by  the  statute 

of  limitations.    Mudd  v.  Ilcurper,  644. 
28.  Sufbbhb  Goubt  will  not  Eevisw  its  Own  Judgmbnt  rendered  several 

terms  before,  upon  a  writ  of  error  coram  vdbU;  this  writ  not  lying  in  a 

supreme  court.     Reid  v.  Sirider,  120. 
24.  Death  of  Defendant  in  Ebboe,  after  judgment  in  lower  court  and  before 

a  decision  of  the  appellate  court,  does  not  abate  the  proceedings,  snd 

the  case  may  be  reviewed  in  the  name  of  the  executor  when  it  goes  back 

to  the  court  below.    Id, 
26.  Justice  does  not  Bequibe  that  Court  should  Open  Case  for  re-ezami- 

nation  and  decision,  under  the  Maif  j  statute,  when  the  only  exceptions 

sustained  are  those  taken  tp  the  vimission  of  evidence  which,  when 

excluded,  leaves  sufficient  evidence,  in  the  opinion  of  the  court,  to  sus- 
tain the  judji^ent.    McLeUan  v.  Jbcnd/eUow^  699. 
20^  Seoondabt  Evidence,  if  not  OBJBdTED  to  at  the  Timb,  is  Coidb- 

tent  to  go  to  the  jury,  and  it  is  too  late  to  object  for  the  first  time  in 

the  appellate  court.    Fhyd  v.  State,  260. 
87.  Objection  that  Plaintiff  has  No  Cause  of  Action  may  be  urged  on 

appeal.    BeaU  v.  HaUary,  649. 
28.  Case  should  not  bb  Sent  Back  to  Jubt,  by  supreme  judicial  court  d 

l^Iaine,  on  a  point  not  raised  at  the  trial,  and  to  hear  evidence  to  the  in- 
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trodnetion  of  which  no  objection  was  offered  at  the  trial,  and  when  per- 
haps DO  Bach  CTidence  exists.  BaueU  t.  Cor^eton,  605. 
8ae  Adwbsx  Possksbion,  3;  Attachments,  5,  8,  9;  Bona  Fide  PuBonA» 
EBSy  4;  Corporations,  3;  Co-ten anct,  1;  Criminal  Law,  5^,  21,  27, 
86-39;  fijEOTMENT;  Equity;  Evidence,  1,  3,  11,  12,  19,  22;  Rxboo- 
TI0N8,  3,  7;  Highways,  2;  Injunctions;  Insanity;  Insurance-- Pire, 
9;  Judgments;  Jurisdichon,  8,  11-13;  Jury  and  Jurors;  Married 
Women,  1;  Negligence,  1;  Negotiable  Instruments,  9,  18;  New 
Trial;  Parent  and  Child,  2;  Partition;  Spbodio  Pxriormance,  5; 
Statute  of  Limitations,  3,  6;  Trade  Names,  1;  Trespass,  1,  7»  8, 10; 
Usury,  6;  Wills,  1,  2;  Witnesses,  1. 

PLEAS. 
See  Pleading  and  Practiob.  7f  8. 

POSSESSION. 
See  Adverse  Possession;  Co-tenancy,  2;  Deeds,  10;  WAsmnwTBy  4-6| 
Ejeotment,  6,  7;  Evidence,  25;  EzBounoNS,  25;  Pabjsitioh,  S;  8pb> 
omo  Perpormance,  2;  Statute  of  Limitations,  8;  Trover,  1,  2. 

POWERS. 
KviBT  Gshbral  Power  or  Duty  Oivev  or  Enjoined  Implies  Bvebt 
Pabtioulab  Power  necessary  to  its  ezerdse  or  performanee.    Heard  v, 
Pieroe,757. 
Sea  Amsnnr.  3;  4;  Judgments,  2,  8;  Statute  of  LiMiTATioira,  7. 

PRACTICE. 
8aa  Pleading  and  Practici. 

PRE-EBiPTION. 
8aa  PuBUo  LAVOSy  1<I. 

FBBSCBIFTIOK. 
See  Easemrstb,  1. 

PRESENTMENT. 
Baa  Kbgokiable  iNsntimRim. 

PRESUMPTIONS. 
8aa  Axutmmwm^  S;  BomnuBus;  Corpobations,  hi  Cbimival  Law^  S6i 
BfiDEJicB,  24|  Pleading  and  Practice,  1,  2;  Pubuo  Lands,  7;  Stat* 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 

See  SUBETYSBIP. 

FBIVILBGED  COMMUNICATION& 
Baa  Attobney  and  Clibiit,  1-4»  6L 
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PBOBATB. 

See  Wills,  2. 

PBOBATE  OOUBT& 

TmomMam  Oowwi  amm  BonuoB  OouBas.    Berdm  ▼.  AaUb  S17« 

See  Juiwionn,  13,  21;  Wilu,  2. 

PBOCEDENDO. 
See  PuuDoro  ahd  PSAono^  22. 

PBOCESS. 

L  TftUB  Tm  OF  VoiB  PBooias  Oocubiokbd  bt  Isbboulautt  fa  tfaift  Hm 
imgalerity  mut  be  in  the  proceie  itMl^  or  in  the  mode  of  iMiiiiig  it;  it 
een  not  be  imgnlar  when  sued  oat  aooording  to  the  ertaWfahed  coiee  of 
praetioe.    Byen  v.  /btofer,  271. 

1.  OOUBXS  BATB  POWIB  TO  DRIBMm  WIUCTHMl  ft  MTTioe  of  pWO—  WM 

tmOami.    Bardm  t.  StnUy  217. 

See  Attauujiuits. 

PBOFEBT. 
See  PuuDiRO  and  PaAonc^  15. 

PBOMISSOBT  NOTES. 
See  iLniaNMiiiT  of  Contbaotb;  Attaghhxhts,  4;  AnoBnTAHD  GLOira',  5; 
BiimunoT  ahd  ItraoLVSKOT,  2;  Banks  A2n>  BAinuNa;  Evu>Mioii,  17; 
IbaounoNs,  2;Ouaraiitt;  Judomxntb,  88;  Nbootiablb  iHsnunmn; 
Pabxkibshxp,  14,  15;  Paymbiit,  2,  8;  PuBua  Lands,  10;  Salb,  6; 
SffAVon  OF  LnuTATiOHB,  1,  2,  9;  Tkovkb,  2,  8;  Usubt,  8,  4. 

PROTEST. 
See  KaoodABLB  IsmaantmBmt  20. 

PUBUCATION. 
See  ATTAflmffKWTB,  8. 

PUBUO  LANDS. 

L  OnLT  Judicial  Dxpabtmknt  of  Staxi  n  Clothid  with  Powsr  to  Ih- 
ToraoAn  AsTAGOXiSTio  Claucs  of  contending  pertlei,  and  eonsa 
qiiMitly  an  order  of  the  exeootive  correoting  a  gnnti  after  the  rights  of 
thfad  partfas  have  intenrened,  fa  inoperattve  and  void.    Sffkm  ▼.  MeSorf, 
402. 

2.  ORANn  BT  GoVBRVIfXST  ABB  CONSTBUBD  FaYOBABLT  FOB  ObABTQB,  and 

pass  nothing  by  implication.     WUcoxon  v.  MeOkee,  409. 

8.  Obart  of  Lakb  bt  Goybbniixnt  dobb  hot  Pass  Biobt  of  OvBRiLOwnm 
adjoining  government  lands  by  maintaining  a  dam  on  the  land  gnmtsd, 
thongh  the  dam  was  on  the  land  at  the  time  of  the  giant.    Id, 

4.  Obart  OF  PuBuo  Land  BATiNO  FncxD  ABD  Dbfinitb  DnoBiFnair  paasss 
nothing  bat  what  fa  indnded  within  the  boondaries  expressed  in  the 
patent,  or  fa  natoially  or  necessarily  annexed  to  the  land.    Id, 

6.  <;bant  oab  not  bb  Impbaohbd  nr  Collateral  Wat  at  Law,  by  sliowim 
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that  the  grantee  named  in  the  gnmt  "wtm  not  the  one  intendod;  it  ihoiiU 
be  first  corrected  by  a  «ci.  /a.  or  other  proceeding  in  chancery.  Bjfbm  ▼• 
AfcRory,  402. 

%.  HOLDKB  OF  BjtOBIPT  FROM  StATB  FOB  PUBOHASB  FBJOM  OF  LaND  il  iudo- 

feasibly  entitled  to  a  patent,  and  said  receipt  is  inchoate  evidence  of  an 

absolute  title.     WinUr  v.  Jonea^  379. 
7.  EvEBT  Pbksumftion  »  IN  Fayob  of  Vauditt  of  Gbant.    ItL 
%.  Statb  Patent  Pubfobtino  to  Convey  Tttlx,  Which  is  Von>  ufok  na 

Face,  as  where  the  state  had  no  authority  to  convey,  may  becollatenllj 

attacked  in  an  action  of  ejectment.    IcL 
#L  Patbnt  lasuBB  BY  ViBTUE  OF  UNooNarnTDTioN.iL  AoT  IB  Vom  UFOV  na 

Faob.    Id, 
10.  Salb  of  Imfbovbments  upon  Pubuo  Lands  to  one  who  has  a  ri^t  tQ 

pre-emption  will  oonstitnte  a  valuable  and  legal  cooaideiation  for  a  pram- 

iMory  note.    Bryan  ▼•  OUub^  570. 

See  Constitutional  Law,  13;  Sfeoifio  Pbbvobmang^  I. 

QUANTUM  MERUIT. 
See  CoNTBAOis,  7-10. 

QUESTIONS  OF  LAW  AND  PACT. 
€ee  Aoybbsb  Pobsbssion,  3;  Juby  and  Jubors;  Nbootiabu  iMSUiUJura^ 

0,  18:  TBB8PA88,  10;  Wills,  4. 

RAILBOADa 

1.  AOBKBMXNT  MUST  BE  PbBFOBMED  IN  BbASONABLB  TiMB,  IF  NO  TiMB  IB 

Mentioned,  where  a  railroad  company  agrees  to  fence  its  road  throng^ 
one's  land.    LmoUm  v.  FUehhurg  R,  R,  Co,,  753. 

%  Pebvobhanob  afteb  Action  Commbnobd  of  Aobxbmbnt  by  RAn.BOAD 
Company  to  Fence  its  road  through  the  plaintiff's  land  in  adjustment 
of  damages  for  the  right  of  way,  if  snob  performance  was  without  the 
plaintiff's  consent,  does  not  affect  his  right  to  recover  damages  for  not 
fencing  in  a  reasonable  time.    Id. 

•i  Mbabubb  of  Damagbs  against  Bailboad  Company  fob  not  Fbnoino  its 
road  through  the  plaintiff's  land  in  accordance  with  its  agreement,  in  set- 
tling for  the  right  of  way,  is  such  sum  as  it  would  fairly  cost  to  maka 
the  fsnces  as  agreed,  notwithstanding  the  erection  of  fences  after  ths 
Mtlon  was  commenced,  without  the  plaintiff's  consent.    Id, 

RATIFICATION. 
See  AoBNcr,  6;  Cobpobations,  & 

RECEIPTS. 

See  Pubuo  Lands,  6, 
RECORDS. 

BscxmD  can  Only  bb  Amended  by  Somb  Matteb  of  Rboobd;  parol  sH 

dsnoe  Is  not  admissible  for  this  purpose.    Meteal/v,  Mttea\f,  100. 
€sa  DbidBi  i,  6,  9;  Btidbnob,  4-7;  ExBounoNs,  11, 12, 20;  JudombbSi  M| 
86;  Mobtqaobs,  1;  Plbadino  and  Pbacticb,  Id. 
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&BOOUPMKKT. 
flMOnraBAOTB,  9;  Salv,  5,  t. 

BSDlDCPTIOEr. 

RBGISTEATIOir. 
8m  Btimdpo^  8;  KiauuTimiB,  11»  1%  SOi 


BBMBDIBS. 
8m  Ooifmm  SvDnrcBi  8;  Hwhwats,  7i  PAnonvi  Sua,  5|  8i!i» 


BEPLEVIN. 

EirufUi  wiu  aor  La  lor  property  held  bjaaeAo«1ijHrtM«f  ■■«» 
eslMk    Sftw^  ▼•  MotiKntKMf  248L 

BEFUCATION. 
Bee  PliiADuro  ahd  Practice  9l 

BEFBESENTAnONS. 
See^ImnuHCA— FiBi,  2-4|  7t  8b 

BES  OEST^ 
See  BfiDnrcB,  20»  21,  Sftp 

BETUBN. 
8ee  BnoovMia%  1, 8, 8^  7»  22, 28,  26;  JuBOKSMni  28|  Snmanr,  8|  ^ 

BEVEBSAL. 

8ee  ATrAOHMMW,  5;  Equitt,  2,  6;  Exxoonom,  7;  LraASirr,  5;  Juvo* 

]im%  8, 28-88;  JuBUDXcnov,  8;  Pliadiho  axs  PftAonei;  18^  19^  22. 

BEVOOAHON. 
See  Lbodism,  2;  Scatutb  of  IiiifiTAi30B%  7« 

BIPABIAN  PBOPBIEIOBa 
See  WAXUtoovBsn,  1, 2. 

BOADS. 
See  OoBFOBAXioiiB,  0;  Hxohwatb^  8L 

SALES. 

L  No  SooB  Thxho  as  Mabkst  Ovxbt  ib  Ekown  to  oub  Laws.    A^sini  ▼» 

JMf,80a 
S.  Wabkahtt  of  Titli  is  Implijed  in  Saui  of  Chattel  by  one  haFing  poe* 

■eeilon  and  eelling  as  his  own,  and  a  promise  to  refimd  the  money  paid  is 

implied  if  the  seller  has  no  title.    Barton  ▼.  Flahert^t  808. 
8L  Wabbahtt  of  Quautt  will  not  in  Gbnsbal  bi  Imtukd^  where  none  is 

expressly  made,  on  a  sale  of  goods  or  chattels,  present  and  in  view  of  the 

parties.    ChUif  t.  Rounirte^  138. 
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ft 
4L  WaUUXTT  fBAT  CSATTEL  IB  BXAflONABLT  FiT  lOK  PUBPOn  IHTDTDSD  » 

IimzXD  when  ordered  from  ft  mannlactiirer  for  ft  speeifio  pnipose.    /d. 
C  VBBmn's  Rbmsbt  vob  Bbiaoh  ov  Wab&amtt  of  QuAXiiTr  le  to  retuA 
the  chattel  ftnd  soe  on  the  warranty,  or  if  sned  for  the  price,  to  recoup 
hiidamagee.    JcU 

t.  VXNDU  HAT  BnX)UP  HI8  DaMAOSB  FOB  BrBAOB  C9  WABBAJTrT  OF  QUAL- 

ITT  in  an  action  by  the  vendor  on  a  promiseory  note  given  by  the  vender 

for  the  price.    Id. 
7«  Offbb  to  Bxrunsi  Chattxl,  ob  Oitino  Nonos  of  Doicfn,  by  vendee,  ia 

onneceeiary  where  there  ie  a  warranty  and  no  fnmd.    ItL 
fti  Pbici  Paid  fob  Stolen  Ohattxl  mat  bb  Rbootbbbd  fbom  Thibf,  in. 

OMiNNfMit,  althoogh  the  thief  hae  not  been  tried  for  the  f eloiqr.    JBarfo» 

T.  Plahert^^  603. 
9l  Om  Who  Rioeiybs  akd  Sbllb  Stoldt  VBUxnaat  hat  bb  Hbu>  Ioablb 

FOB  Dakaobb  in  a  civil  action,  although  it  doee  not  appear  thai  the  fdoa 

has  been  proeecnted  for  the  theft.    Rogers  v.  Aiie,  900l 
See  AaBNOT,  5;  Auonom;  Baskbxjttcy  abd  IvaoLVBBcnr,  St  SoomoB* 

ABD  AdMINISTBATOBS;  SfBOFIO  PBBFOBMANai»  S)  SEJOUTM  €V  LdIIXA-' 

noBB,  2;  Tbovbb,  4,  5. 

SANITY. 

See  Ibbanitt; 

SATISFACnON. 
See  JumiiBBiB,  S4,  35;  Subbttbhif,  1;  Tsboiam^  L 

8CIRB  FAdAS. 
Bm  Puu]>iRO  ABs  FBAonoB,  19;  Pubuo  Labim^  lb 

SBOONDABT  EVIDENCEL 
flae  l▼IMDfa^  10-12;  Flbadibo  and  PBAflBOib  ttl 

SEISIN. 
See  OoTBBABTB,  2,  3;  Dbbds,  1. 

SERVANTa 
See  Mastbb  AB2>  SmFABVi 

SERVICE. 

SERVICES. 
See  Ldenb;  Putsicxab8|  t. 

SERVITUDES. 
See  Easbmbnts. 

0 

SET-OFF. 
SaaBoflU  fkSB  PrnHHAasBs,  1;  Cobtbaois,  0;  Saui,  0^  6;  Tamfjum^  f» 

SHERIFFS. 

Sea  AnACBMBBn,  1»  2;  Bzboutionb;  JiTDGiuuiTai  IS;  Rbplbw;  Sobbt^ 

amF;  Tbb8fa88^  4-7. 
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sherifps  sal& 

See  E&jwunow,  S-20^  23;  JuDO]fSEraB»  86;  SuBBmsiP,  S»  4. 

8HIPPINO. 

L  OtncBBa  of  VwmasM  muct  RTWtcmi  thb  Umosr  TioiLAiPai  and 

the  best  dmhu  oI  ftvoidiiig  eocidente  when  croanng  the  neoal  tnok  of 
eteemeri  in  a  river  in  order  to  be  entitled  to  dunegee  mnlting  from 
coUinon.    Reae  t.  SUamer  Mary  FoUy^  657. 

i.  GoLUUOii  or  V188BL8— Kbouokngb.~A  vessel  moofed  in  line  ol  vsoal 
travel  in  a  harbor  shoold  cany  lights,  and  its  failnxe  to  do  so  oonstttutss 
sneh  negligence  as  wUl  prevent  its  owner  from  recovering  damages  soa- 
tsined  by  rnason  ol  a  coUisioii  oansed  by  sneh  failure.  IfmU  y.^Sieamer 
Senator  f  306, 

H  It  n  xov  to  bi  Uhosbsiood  tkat  All  Vbuu  ihould  Set  a  Guabd 
or  exhibit  lights,  bat  only  saoh  as  are  moored  or  anehorsd  in  **faarm1i 
way."    Id. 

4.  OwRBs  OF  ViasiL  ABB  Lliblb  for  damage  to  goods  oansed  by  impsoper 
stowage.     MonJigamery  v.  Shiip  Abby  /Vott,  562. 

(L  Vbsssl  Sutpubd  with  Pbopbb  Vbntilatobs  is  not  liable  for  damags 
to  goods  caused  by  "  sweating  of  the  bold.**    IdL 

•b  Goods  Bbcbiftbd  fob  in  Qood  Obbkb  fotind  to  be  in  a  damaged  oondition 
at  the  end  of  the  voyage  renders  the  yessel  liable,  nnless  it  can  be  shown 
that  the  damage  resulted  from  the  act  of  God,  inevitable  aooident»  or  Hm 
pobUo  ensmiss.    Id. 

See  Ihbubabob— Mabdcb. 

SISIESt  STATES,  JUDGMENTS  OF. 
See  JubGMBzm,  42-46. 


:iK^u;'i: 


STATES,  STATUTES  OF. 
See  SxATUTBS,  1,  2. 


SLAVERY. 
See  Cbxhotal  Law,  M. 

SOVEREIGNTY. 
Sea  JuBisDionov,  2. 

SPEdFIO  PERPORMANCE. 

L  Sriouriiu  Pbbvobmavob  of  Costbaot  Covtrayeszsq  IhHmnr  ahd  Poliot 
OF  Law  will  not  be  decreed.    Dial  v.  Eairt  170. 

I.  OONTRACT  BT  WhIGH  DEFENDANT  WAS  TO  TaXB  POSSBSBION  OF  QOABIBfr 

SBonoN  OF  PiTBLio  Land,  to  occnpy  it  nntil  he  became  entitled  to  a  pre- 
emption, and  on  obtaining  a  title  from  the  government  which  was  paid 
for  by  the  plaintiJOr,  to  make  a  title  of  one  half  to  the  plainti£^  is  illsgal» 
and  if,  in  pursuance  of  the  agreement,  the  defendant  enters  into  posses 
sion  and  obtains  title,  equity  will  not  decree  a  specifio  peorformaaoe  hi 
favor  of  the  plaiatiff.  Id. 
H  PowBB  OF  EQUIT7T0  Decebb  Dblivbbt  OF  Chattblb  is  limited  to  nhnHoli 
having  special  or  pecaliar  value,  or  where  daaiages  would  be  iiiadoq[aatOk 
WoauKk  V.  SmUh,  51. 
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4.  Pabol  Agbibmiivt  Past  Psbtobmed  ob  Exboutkd  will  vot  bb  SPBOir- 

lOALLT  Eniobced,  Unless  the  oontnot  be  established  by  oompeteul 
proofs  to  be  clear,  definite,  and  unequivocal  in  all  its  terms.  HtneiUm 
▼.  PtUnoMif  158. 

6w  SPBOmO  PBBVOBJfAlTGB  WILL  BB  RkFUSBD  WHBBB  THBBB  IB  KO  AnBmaT 

OF  Pbbiobiiabob,  or  offer  to  perform.    (7cirrc<so»  v.  Faii2ooii»  482. 

STABLES. 
See  KuisANGBy  i,  8. 

STAKE  DEGISia 
See  JuooKBNTB,  14. 

STATUTE  OF  FRAUDS. 

lUUI  AHD  OOVTBXAKOB  OF  BSALTT  CAN  BB  PBOTBD  OHLT  BT  DKBK     ifOftf 

T.  SUme^  790. 

See  Aucnovs,  1;  Liobnsbs,  5,  7. 

STATUTE  OF  LIMITATIONS. 

1.  SlATUTB  OF  LlXTTATIOK  DOBS  NOT  BbGIN  TO  BUB  AOAIBSr  IbDOBSBB  oC 

promissory  note,  payable  on  demand,  until  the  expiration  of  a  reason- 
able time  after  he  receives  the  note  within  which  he  may  make  demand 
snd  give  notice.    Mudd  v.  Harper^  044. 

5.  Wkbrb  Dbfbnbant  Plkads  Total  Failube  of  Gonbidebation,  and  al- 

leges a  parol  warranty  of  property  for  which  a  note  was  giTen,  plaintiff 
can  not  avoid  the  defense  by  insisting  upon  the  statute  of  limitations. 
Marrow  ▼.  Hanmm^  346. 

S.  Plbas  to  Commoh  Counts  fob  Wobk  and  Labob  abb  Identical  where 
one  is  that  defendant  did  not  within  five  years,  etc.,  before  the  com- 
mencement of  the  suit,  promise,  etc.,  and  the  other,  that  the  causes  of 
action  did  not  accrue  within  five  years,  etc»  and  the  latter  may  be  re- 
jected.   MtKhmey  v.  Springer,  470. 

4.  Statute  of  LufiTATiONs  does  not  Bab  Ant  Items  of  Wobx  Done  and 
Matbbials  Fubnishbd  in  continuation  of  an  entire  contract,  if  some  por- 
tion of  the  same  was  done  or  furnished  within  the  period  of  the  statute^ 
although  other  portions  may  have  been  done  or  furnished  before  thai 
time.    Id, 

g.  Statute  of  Limitations  hatino  Run  against  Ezeoutob,  Adminibtba* 
TOB,  OB  Otheb  Tbustee  of  the  personal  property  of  an  infant,  the  infuit 
is  alio  barred.     Worthy  v.  Johnaon,  393. 

•b  Limitation  does  not  Extinguish  Contract,  but  is  a  defense  in  bar  to  a 
recovery  upon  it,  and  must  always  be  pleaded.    WcuaeU  v.  ^eardon,  245. 

?•  Limitation — ^Revocation  of  Powbb. — A  power  of  attorney  to  confess 
Judgment  upon  a  note  was  not  exercised  until  the  statute  has  run  against 
the  note:  HM,  that  as  the  limitation  does  not  extinguish  the  subject- 
matter  the  power  was  not  revoked.    Id. 

%,  Tbub  Owneb  of  Pbopebtt  must  Enteb  upon  Possession  of  the  mom 
within  the  statutory  period  (seven  years  in  Georgia),  or  hiaantry  will  be 
barred.    Beverlp  v.  Burh^  351. 

•.  Pbomise  to  Pat  Note  bt  One  of  the  Joint  and  Sbtebal  Mabbbs  ba» 
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fore  tlw  fteAnto  of  limitatioDS  had  operated  as  a  bar  takea  the  case  ost 
of  the  atatate  aa  to  the  other  joint  and  several  promisors.  Oooe  v.  BaUeih 
868. 

8m  Adtibu  Posnanoir,  4;  Ejsctmkht,  6;  iHJUNonoarSy  1;  FAsnnoiir,  3; 

Plbadino  akd  Pkactxcb,  22. 

■ 

STATUTES. 

1.  Stati  Adoptino  Statcts  of  Akothss  State,  which  has  already  reoeiir<ed 
a  known  and  definite  oonstruotion  in  its  conrts,  is  presnmed  to  adopt  the 
oonstmetion  thus  given.    BaUanee  v.  Rankin^  412. 

2L  OoNSTKUcnoN  Oiwff  BT  CoiTBTS  OF  S18TER  Statb  TO  Statittb  adopted  irosB 
that  state,  if  it  be  consistent  with  the  spirit  and  policy  of  the  laws  of  tha 
adopting  state,  should  be  accepted  by  the  Utter.    Rigg  v.  WUkm^  419. 

S.  If  Statutb  Confbb  Sfbcial  Pbiviueobs,  and  Pbotibb  Pabsioula&  Rbm< 
EOT  for  their  invasion,  thoee  neglecting  that  rem^y  may  bo  withoot 
redress  for  the  invasion.    Baueit  v.  Caiieton,  606. 

8oa  Constitutional  Law;  Eqvitt,  2;  Evidbncb,  2;  Bzaonnoin,  17;  HiSB* 
WATS,  7;  Ints&ist,  2;  Lntoxicatino  Liqcobs;  JuBomiraa^  10}  Libn% 
1, 4;  Mabrixd  Womxn,  2;  Plxadino  and  Pbaoiioi,  !» 8;  Usun,  1^  ^ 
WAnmoouBsn,  2;  Wilis,  1-8, 

STOCK. 
Sea  Pabtmxbibip,  IS. 

8T0WA0B. 
See  SBiPFiNa,  4-4. 

STBBETS. 
8m  OoBMMuxiovife  9;  ComANTs,  1;  Hiobwaib)  ImnRnonb  ft. 

SUBPCENAS. 
See  Nbw  Tbiai^  1. 

SUMMONS. 
See  JuDOMXMTB,  28. 

SUPEBSEDBAS. 
Bm  Pleading  and  FBAOficn,  11. 

SURETYSHIP. 
1.  SvBirr  BAToro  Satisfixd  Jcdomsnt  Which  ms  Pbdioipal  was  Luallt 

Bound  to  Pat  is  entitled  to  recover  judgment  against  Urn.    Pike  v.  Mc^ 

Donald,  597. 
S.  Admissions  of  Constablb  Mads  aftkb  Hx  Wsnt  out  of  Omcs,  sod 

when  he  was  not  in  the  performance  of  any  duty  growing  oat  of  his  office 

and  connected  with  this  transaction,  are  not  evidence  to  eharge  his 

soreties.    Ikmii$  v.  Chapman,  180. 
IL  SuiuRnxs  OF  Constablb  abxLiablx  FOB  MoNXTVBOM  Sals  AmERnuxN 

Dat  of  exeontion,  where  the  levy  was  made  whiUt  the  eoceoiition  was  ia 

fnU  foroe^  and  by  virtne  of  which  the  constable  had  the  ptt>periy  in  pos* 
Id. 
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C  Smuemi  or  SsMam  axe  Liablb  iob  itomr  Ooluookd  mt  Hm  Aram 
RxruBir  Day  of  the  ezeoatum,  bot  while  he  had  property  of  the  detad- 
eat  hi  ereeotUmfaipoeeetrion  by  virtae  of  alevy  miideiHii»the«iaeiitk» 
WM  in  foil  loffoe.    Evmu  t.  The  ChveruoTt  ITSL 

See  UsuBT,  8. 

SUBPBISB. 
See  Kbw  Tbial,  2. 

SWEATINO. 
See  Shipfiko,  ff. 

TAXATION. 

1.  Ausv  PA88iiroBB  Taz  Paid  unbbb  PRorsflr  uin>iB  Law  aitbbwabm 
DmoLABXD  Unooksrtutional,  but  which  had  preyiomly  been  held 
▼alidy  each  payment  being  made  in  aetUement  of  a  enit  to  recover  pen- 
alties for  non-payment,  in  which  the  plaintiff's  veeiel  has  been  attaehed, 
is  not  deemed  to  have  been  paid  under  compnlsiont  and  can  not  be  recov- 
ered back.    Benton  v.  Monroe,  710. 

%  State  mat  Imposb  upon  Ck>BFo&ATioK8  of  Othxb  Statu  Tax  for  tiio 
privilege  of  carrying  on  their  business  within  it»  although  no  eqnlvakoA 
burden  is  imposed  upon  its  domestic  corporations.  CommanweaUh  v.  Ml» 
ton,  522. 

3.  OBDDf AKCX  Passed  bt  Gitt,  ukdeb  Attthobitt  oe  Lbgiblatube,  Tazdio 
Insubanob  Companies  is  not  invalid  becaase  it  exempts  a  partionlar 
company  from  the  payment  of  the  taz,  where  such  ordinance  redtea  a 
sufficient  consideration  for  the  granting  of  such  exemption.    Id. 

4.  A8SE880BS  ABE  NOT  SkBVANTS  OR  AOENTS  OE  ToWN  OB  PABISH  SO  aS  tO 

be  civilly  liable  to  such  town  or  parish  for  neglect  of  duty.    I^ni  Parish 
V.  ^ike,  765. 

9»  PaBISB  ASSBSSOBS  ABE  NOT  LlABLS  TO  PARISH  FOB  NeOLBOT  TO  ASSBBS 

the  full  tax  voted  by  the  parish,  where  they  act  in  the  bona  fide  belief 

that  they  are  performing  their  duty;  so  especially,  where  the  tax,  if 

assessed,  would  have  been  illegaL    Id. 
i.  Tax  Assessed  bt  Assbssobs  not  Swobn  as  required  by  law  is  illegaL  /d. 
%  Pabish  Assbssobs  abb  not  Liable  to  Pabish  bob  Nbolbot  to  Qoauvi 

by  taking  the  oath  required  by  law.    Id, 

TENANTS. 
See  Landu>bd  and  Tenant. 

TENANTS  IN  OOMMOK. 
See  Co-TENANor. 

TENDER. 
See  UsuBT,  6. 

TERBTTOBIAL  OOUBTSw 
See  Judgments,  1. 
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TIME. 

Di4T  wiUt  iroT  SB  C0N8ZDXBBD  Unit  ov  Tdok  to  the  pnjadioe  of  tiie  ri^ti 
of  pMrties,  and  the  very  point  of  time  whea  an  act  waa  done  may  be  In- 
qnired  into.    Ortdg  ▼.  Oodfny,  299. 

Bee  CoNTBAOi8»  3-5;  Criminal  Law,  11,  12;  Nbootiablb  ImirKUiuaTS*  8» 
9, 13»  17f  18;  Railroads;  Statdtb  ov  LiiaTATiOKa»  1. 

TORTS. 

Bee  Awumpsit;  Bavkbuftct  A2n>  Ikbolvenot,  1;  Husband  and  Wm,  5; 

Mabbisd  Wombn. 

TRADE  NAMES. 

L  Gabriaob  PBOPBIBTOB8  Authorized  to  Usb  Hotel  Kamb  as  Badge  <a 
their  oarriages  and  the  caps  of  their  drivers,  nnder  an  agreement  with 
the  hotel  owner,  whereby  they  have  the  privilege  of  carrying  paaaeogere 
to  and  from  the  honse,  have  the  exclusive  right  to  the  use  of  sach  name 
to  indicate  that  they  have  the  patronage  of  the  house  in  transporting 
passengers,  and  may,  without  proof  of  special  damage,  maintain  an  action 
against  one  who  uses  the  same  badge,  for  the  purpose  of  falsely  holding 
himself  out  as  having  such  patronage,  in  order  to  divert  custom  from  the 
plaintiffs.     Marsh  v.  Billings,  723. 

8.  Damages  for  Diverting  Plaintiits'  Custom  in  Such  Case  are  not  to  be 
confined  to  the  loss  of  such  passengers  as  the  plaintiflfs  can  prove  have 
actually  been  diverted  from  their  carriages,  but  the  jury  are  to  allow 
such  damages  as  upon  the  whole  evidence  they  are  satisfied  that  the 
plaintiffs  have  suffered  in  loss  of  business  by  such  injurious  acL    Id. 

TRANSCRIPT. 
See  Eyidenge,  4. 

TRESPASS. 

1.  LiABiLiTr  01  Trbbpassers  is  Joint  and  Several;  the  plaintiff  may  pro- 
ceed against  all  or  any  one  at  his  election,  and  judgment  without  s^tis- 
ftbotion  against  one  is  no  bar  to  an  action  against  the  others.  Blann  v. 
Orocheront  203. 

8.  Traveler  Going  erom  Highway  upon  Adjoining  Land  from  Necbs- 
8ITT,  because  the  highway  is  made  temporarily  impassable  by  snow- 
drifts, is  not  guilty  of  trespass  if  he  does  no  unnecessary  damage.  Camp- 
beU  V.  Bace,  728. 

I,  When  Invasion  or  Right  is  Established,  Law  Qives  Nominal  Dam- 
AGES,  although  no  actual  damage  be  shown.  But  damages  will  not  be 
given  for  a  trespass  to  personal  property  when  no  unlawful  intent,  or 
disturbance  of  a  right  or  possession  is  shown,  and  when  not  only  all 
probable  but  all  possible  damage  is  expressly  disproved.  Pond  v.  Sktaon, 
75. 

4.  Off iobb  is  not  Liable  in  Trespass  for  Using  Pitghforx  of  Debtor  in 
attachment  for  the  purpose  of  removing  certain  hay  and  grain  attached 
by  Jiim,  whero,  after  the  removal,  he  leaves  the  fork  wfaero  he  found  ii, 
and  does  it  no  injury.  The  maxim  J)e  minmU  nan  enrtU  lex  is 
applicable  in  soch  a  case.    Id, 
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CL  DocxsiNB  THAT  Ofhceb  Beooxes  Tbbspaiseb  ab  Initio  when  he  abueee 
the  anthority  given  him  by  law,  haa  ne^er  been  extended  to  any  ease. 
except  where  there  haa  been  a  clear,  aabatantial  violation  of  the  plaint- 
ilTa  righta,  and  of  such  a  character  as  to  ahow  a  wanton  diaregard  of 
daty  on  his  part.    IcL 

IL  OmoBR  IS  MOT  LiABLB  AS  Tbsspassek  AB  INITIO  FOR  UsiNO  personal 
property  attached  by  him,  nnless  it  haa  been  injured  by  him,  or  been 
need  by  him  for  his  own  benefit,  or  for  the  benefit  of  some  person  other 
than  the  debtor.    Id, 

7.  Plba  Dbfendinq  Allbged  Tbxspass  on  Gbocjnd  of  Aftucation  fob 
IflSUANCB  OF  Ca.  Sa.  is  bad,  when  it  omits  to  allege  the  dae  iaananoe 
of  the  CO,  8a,,  and  the  arrest  and  imprisonment  of  plaintiff  by  virtue 
thereof.    McDonald  y,  WUHe,  423, 

IL  Plaintiff  in  Trbspaas  Quabb  Clausum  Fbboit  Nbbd  not  Maiob  Nbw 
AasiONMBNT  where  the  defendant  pleads  the  general  issue  of  not  guilty 
to  the  whole  trespass  alleged,  with  or  without  a  brief  statement,  under 
the  provisions  of  the  statute;  but  he  may  give  evidence  of  any  act  of 
trespass  covered  by  his  declaration.    Palmer  v.  Dougherty,  630. 

1,  Trespasser  will  not  be  Permitted  to  make  the  person  trespassed 

against  his  debtor  for  improvements  made  without  the  consent  and 
against  the  will  of  the  latter;  neither  will  the  trespasser  be  allowed  to  aet 
them  off  against  damages  to  which  he  has  subjected  himself  by  reason  of 
his  trespass.  Beverly  v.  Burke,  351. 
IQL  Court  has  No  Bioht  to  Assitmb  that  parties  to  an  action  are  tret- 
passers,  as  that  is  a  question  of  fact  for  the  jury.    Id, 

See  Injxtnotions,  6;  Ligbnsbs,  2. 

TEOVER. 

L  POflsnsiON  18  Sufficient  Eyidencb  of  Titlb  to  Enable  Plaivtiiv  to 
Maintain  Trover  against  a  wrong-doer,  although  the  title  to  the  chat- 
tel may  not  be  in  the  plaintiff  but  in  another;  and  if  the  defendant 
would  protect  himself  by  showing  an  outstanding  title  in  another,  he 
must  connect  himself  with  it  by  showing  that  he  acted  under  the  author- 
ity of  him  who  was  in  fact  the  owner.     Lowremore  v.  Berry,  188. 

2.  Possessor  of  Promissory  Note  may  Maintain  Trover  for  its  conver- 

sion, although  the  legal  title  to  the  note  and  the  right  to  sue  for  the 
money  due  thereby  i»  in  the  payee.     Id, 

t»  Trover  will  not  Lie  fob  Value  of  Note  Paid  before  Conversion,  or 
in  any  manner  legally  discharged,  for  in  fact  it  would  have  no  value;  but 
if  the  word  "  paid  *'  was  written  across  the  face  of  the  note  by  mistake, 
or  by  one  without  authority,  this  would  not  discharge  the  maker  from 
his  obligation  to  pay,  and  consequently  trover  would  lie  for  its  conversion. 
Id, 

ft.  If  One  Joint  Owner  of  Chattel  Sell8  Entire  Chattel,  It  is  Con- 
version for  whieh  trover  lies.    PemUnter  v.  Kelly,  177. 

B»  Agent  of  Onb  Joint  Owner  Sellino  Entire  Chattel  is  Guilty  ofCon- 
VBBSION,  whether  he  had  notice  of  a  co-tenant's  rights  or  not,  and  is  liable 
to  an  action  of  trover  by  a  co-tenant,  where  neither  negligence  nor  any 
fsnlt  whatever  is  imputable  to  the  plaintiff.    Id, 

See  Auctions,  3;  Ezboutions,  25^  2fti 
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TRUSTS  AND  TRUSTEES. 

Trubteb  mat  Bauro  AonoH  ab  Tmxmam  which  ha  would  be  mIbihiwI  tt 
bring  in  hii  indindiud  CKprndtj,     Wartkif  y.  /oibMOii,  388. 

&o  Adtkbsb  Posbbhxoh,  4;  ExBounoiiBy  10;  Ejuoutom  Aim  AmiDnnA- 
TOBA,  d;  JcrDOMB2n»,  9, 10;  Mobsoaois,  6;  Pakxht  avd  Ghsuh  S;  8ka» 
irra  Of  LmiTATioNS. 

UNITED  STATES  CIRCUIT  COURTS. 
See  EzBOonoKS,  10, 220;  Judomxnts,  23,  25,  26;  JuBiunoniur,  tt. 

UNITED  STATES  MARSHALS. 
See  ExxcunoKfl,  19,  20l 

USAGES. 
See  Imsckakoi— FotE,  6;  Watbrooubbbs. 

USURY. 

1.  Form  of  Acnoir  in  Aasuxpsir  to  Rbooybb  Back  Usury,  given  by  the 
■tatnte  to  the  party  who  has  paid  it,  is  no  less  a  mode  of  redressing  an 
injury  caused  by  personal  wrong  and  oppression,  than  if  the  actioD 
sounded  wholly  iu  tort     Nichols  v.  BelUnot,  85. 

'2.  Right  to  Sub  vor  Usury  Paid  by  Bankrupt  does  not  vest  in  his  as- 
signee.   Id, 

3.  In  Action  to  Reooyer  Back  Monby  Paid  as  Usury  on  Notb  signed 
by  the  plaintiff  and  by  several  others  as  sureties,  one  of  such  sureties  is 
a  competent  witness  for  the  plaintiff,  notwithstanding  he  may  have 
agreed  to  indemnify  another  surety  against  the  note.     Id, 

•4.  Paymbnt  of  Usury  on  Notb  Ofbratbs  in  Law  as  Part  Paymknt  of 
the  note,  where  the  security  on  which  the  payment  is  made  includes 
both  the  loan  and  the  stipulated  usury.  But  when  separate  aeonrities 
are  given  for  the  usury,  whether  at  the  time  of  toe  negotiation  of  the 
loan  or  afterwards,  and  the  usury,  when  paid,  is  applied  on  such  securi- 
ties, the  debtor  is  at  liberty  to  treat  such  a  payment  as  having  no  con- 
nection with  the  legal  demand,  and  bring  his  action  to  recover  it  back.    AL 

S.  If  Borbowbr  Pays  up  Amount  of  Usurious  Debt  to  Lender,  and  after- 
wards sues  to  recover  it  back  in  an  action  for  money  had  and  raoeived, 
he  can  only  recover  the  usurious  excess,  and  no  more.  Zeigler  v.  SeoUf 
395. 

t.  Usury— Construction  of  Act  of  I^EoiSLATURB-^An  act  of  the  legislatnrt 
provided  that  in  an  action  at  law  the  adverse  party  may  be  compelled  to 
answer  interrogatories  upon  oath;  and  when  so  answered,  they  may  be 
used  as  evidence,  as  if  procured  upon  a  biU  in  chancery  for  discovery: 
HM,  that  in  order  to  support  the  defense  of  usuiy  by  such  answen,  it 
is  not  necessary  to  tender  the  principal  and  l^gal  interest.    Id, 

VENDOR  AND  VENDEE. 

1.  Cost  of  Conykyanob  Falls  upon  Purchaser  in  Ihn  st>senoe  of  an  BtfieB 
ment.     Winter  v.  Jones,  379. 

-9.  Color  of  Tttlb  is  Writing  professing  to  pass  title,  bnt  which  does  not 
do  it,  either  from  a  want  of  title  in  the  person  making  it  or  from  the 
defeotive  conveyance  that  is  used.    Beverly  v.  Burbe^  351. 
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$,  Condition  in  Qrant  ov  Land  that  Oontitancb  shall  bb  Void  if  nibi 
■eqnent  payment  be  not  made  aooording  to  the  terms  thereof  is  a  con- 
dition sabseqnent,  and  the  fee  Tests  in  the  gnmtee  upon  the  delivery  of 
the  deed,  although  it  reserves  towards  snoh  payment  a  lien  on  the  Inm- 
ber  which  the  grantee  may  take  from  the  land  conveyed;  and  until  entry 
for  condition  liroken,  the  title  to  the  land  remains  Tested  in  the  grantee. 
Spqford  v.  TVue,  821. 

4.  Wbxrb  Q&ahtob  07  Land  Gim  no  Gkantu  Bioht  to  Cut  Lombbi 
thereon,  without  limitation  as  to  the  person  who  amy  do  It^  snhjeot  to  a 
Cen  thereon  for  the  payment  of  the  pnrohase  money  of  the  land,  the 
!nmber  may  be  lawfully  remoTod  from  the  land  by  perMtts  who  have  con- 
tracted with  the  grantee  for  getting  it  oat,  and  the  grantor  will  be  r» 
garded  as  haTlng  fnlly  anthorised  snch  contrast,    /d. 

i.  LiBN  Bbsbbtbd  in  Obant  07  Land  vton  LmosB  whioh  the  grantee  may 
eot  thereon  is  postponed  to  tiie  Ijen  given  by  thastatole  to  labonn  who 
have  aided  him  In  getting  it  ont.    Id, 

fSee  CovBNANTB,  1;  SBfor7BL»  2;  Fraudulbnt  CbmrBTAvciBi  Ndnoi;  Stat* 

OTB  07  FraITDB. 

VKNUB. 
See  PuuDivo  and  PaAonaii  1-1, 

VRBDICr. 
Bee  CBomuL  Law,  6-l|  Jvbibdictioh,  10-13;  Jub¥  abd  Juwum,  1, 4-4^  IS. 

VESSELS. 
SeeSniPPiNO. 

VOID  AND  YOIDABLB  JUDOlfENTS. 
Bee  JuDQKBBTB,  8.  11,  12.  14, 18.  20-28. 

WAIVER. 

See  AiiiiMPUt;  Arobnbt  and  Cubnt,  4;  PLBAUNa  and  PBAcnoBt  It  % 

8,26,28. 

WARRANTS. 
See  Gbdunal  Law,  14, 18, 17»  20. 

WARRANTY. 
Bee  BaiOFFBi^  1;  Inburanob— Fi&b,  2-4,  7,  8;  Salbs;  Statutb  07  Limxta- 

TI0N8,    2. 

WATERCOURSES. 

1.  Ripabian  PBorannoB  Substantiallt  Ditbbtino  Waxbbooubsb,  by  so 

doing  encroaches  on  the  rights  of  a  proprietor  below,  who  may  maintaixi 
an  action  for  the  diversion,  althoagh  he  sustains  no  present  damage 
thereby.    NewhaU  v.  Iremn^  790. 

2.  Lboislatitb  Act  Authobizino  Constbuohon  bt  Ripabian  Pbofbibtob 

of  a  pipe  or  culvert  to  convey  a  watercourse  along  and  across  a  highway 
does  not  affect  the  rights  of  a  proprietor  below  to  maintain  an  action  for 
diversion  thereby.    Id, 
Am.  Deo.  Vol.  LIT— 66 
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I.  PiTBUO  BATB,  BT  OOMMOV  LAW,  QoTBUL  BiOBT  Of  FlBBDrO  HI  Ska  A3r» 

Abms  thenof ,  wlMrevw  tht  tida  ebiM  and  flows,  whioh  right  is  ail 
ftfleotod  l^  any  gnni  of  tho  Mil,  nor  OMi  it  bo  alndgid  by  »  private  gi^ 
from  the  torereign  of  an  axohuiTO  right  of  fiahfliy  to  an  faidmdiial,  nn> 
leu  it  be  an  anoiant  gnynt,  thoa|^  it  is  anViaot  to  l^gUatfyo  oontoaL 

4.  BWHT  Of  TaKIXO  SHILL-fUH  18  Imoutdid  IK  PUBLIO  BniET  ol  flihiqg  in 
tlda-watan  whothor  raeh  ahall-fiih  an  jmhaddad  in  the  aoil  or  lia  apon 
Itiaarfaoe.    Id. 

L   PUBUO    RiOBT    Of   FUHSRT  UT  8X4  AVD    RS  ABMS  WAS   BxSUnSD  M 

OounamB  in  Miwanhiwrtti  nndor  the  ohartan  fitan  tha  orown.    Id. 

C  ICAaaaoBuama  Golomt  Qbdivaiioi  of  1641  ExmrDnro  Uflavp  Owv- 
ke's  Biobt  to  the  toil  on  tide-water  to  low-water  mark  appliea,  by  lo^ 
nwga,  to  landain  the  old  Plygionth  oolony.    Xl 

7.  RiOB*  Of  Diooixo  Clams  BRWinr  Hioh  ahd  Low.watbb  Mask  on 
tide-watera  does  not  belong  ezolnalvelyto  theowner  of  the  upland  vnder 
the  Miainhiiia>ta  oolony  ordinanoe  of  1641  so  aa  to  lander  other  penoM 
ialmbilantB  of  the  town  liable  to  him  in  ffsspaas  lor  digging  daam  there. 

Id. 

8ea  PuBuo  LamMib  I. 

WATS. 
BeeBAanmraib  6b 

WILL& 

1,  BuBDBH  Of  Iteov  n  oir  Pabtt  Afimmrai  HaoanoK  avo  VAunirv  el 

will,  and  he  is  entitled  to  open  and  eooolnde  the  osae  in  the  trial  of  aa 
issoe  oot  of  olianoecy,  nnder  nrlMd  atatntsa»  ohapter  100»  eeetion  6. 
Siggv.  II^Sttoa,419. 

2.  CnfifiOATB  Of  Oaths  of  Wnmsan  at  Fbobatb  of  Will  may  be  ofisred 

in  eridenoe  by  either  party  in  the  trial  of  issue  oot  of  ehanoery  to  deter- 
mine the  Talidity  and  exeention  of  a  wHl,  nnder  rerieed  statntee,  eiiaptBr 
100,  section  6;  bat  it  is  to  reoeiTe  soeh  wei^t  only  as  the  Jury  may 
think  it  desenree,  in  oonneotion  with  the  other  proof  in  tlie  ease^  lor  each 
trial  is  de  novo  without  regard  to  tlie  fact  of  previous  probate.  Id. 
t,  SfONATUBB  BT  TiSTATOR  OE  BT  SoMB  Okx  dt  HIS  Pubbhcb*  and  hy  lliB 
direction  and  attestation  in  hb  presence  by  two  or  more  witnesses,  are 
indispensably  requisite  to  the  due  ezeoution  of  a  will  under  the  statnte. 
Id. 

4i  As  TO  8AHITT  OB  GaF ACTTT  Of  TBBTATOBy  Ko  PARnOULAB  QUAMTUM  Of 

Btidbnoi  is  neoessary  on  the  trial  of  an  iisue  out  of  ohanoary,  but  the 
Jury  hear  the  proofs  of  the  partiee,  and  dedde  the  issue  like  any  other 
question  of  fact  according  to  the  weight  of  the  evidence.    Id. 

6    SUBSCBIBIVO  WlT2ri88B8  NbBD  NOT  COHOUB  IN  TBSTIfYINO  TO  CaPACITT 

Of  TiSTATOB  on  the  trial  of  an  iaene  out  of  chsnoeiy,  and  the  will  may 
be  established  even  against  their  testimony,  and  the  party  sustauiing  the 
will  is  not  bound  to  call  them,  although  a  failure  to  do  so,  unexplained, 
might  be  regarded  as  a  suspicious  circumstance.  Id, 
§k  DxviSB  Of  Rbmaindbb  Of  Txstator's  **  Ei^ATB  "  operatea  aa  a  devise  of 
the  realty.    Palmer  v.  Doughefty^  636. 
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1.  VmoM  BiQUBsr  to  Claem,  Suviot  to  Ikouuu  oe  Dimvunov  by  ^0»- 
•en  of  fatm  birtht  or  dMtha,  the  entire  intaraet  Testa  In  looh  pertqy 
mdj  9M  hXi  within  the  oUie  at  the  date  of  dlitrihatloB.     Womadt  v. 

Bee  Bnosjiai,  20,  27. 

WITNB8SBS. 

1.  FABn  Oanawan  to  Comrmatct  of  Wmrm  nioet  pfore  the  eziatenee 
of  theintMeitwhiehheolniinetorenderthewitneesfaiooBpetettI     Htm^ 

MiOTi  ▼•  OHMNMTVf  UUV* 
&  Wmon*!  UVDBMTAITDIIIO  Afl  «0  WHAT  LAJTD  OoVTBBSAnOlf  RCFIBRBO 

flo  whm  ho  teetifiee  to  heoring  the  pUlntiffeof  thot  he  had  reoeiTed  pay 
**lor  the  land,**  the  qneatlon  not  being  limited  to  hie nndentandlnf  froas 
the  oonveraAlion  itaelf,  the  whole  of  whioh  ia  glTen«  ia  in«dailarible. 
Mmm§  V.  Aom;  736. 
•m  QKMBOiML  Law,  41,  A2|  Snuoon*  fl|  Jvbt  axs  JvMHb  ^  l*t  l'*^ 

Ikuis  li  Uaimt,  %%  Wilu,  2,  l,  ft. 
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